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[IN  THE  COURT  OF  APPEAL.] 
1878.    1  TWTCROSB  (administratrix)    v. 

Nor.  12.  /  OEAKT  AND  0THEB8.* 

Parties — Death  of  Plaintiff  in  Action 
for  Damages — Survival  of  Cause  of  Action 
to  Adminisfyratria — Rides  of  Court,  1875, 
Order  L.  Bules  1,  4. 
w 

The  plaintiff  who  had  obtained  a  verdict 
in  an  action  to  recover  money  paid  for 
shares  which  proved  to  be  of  no  value,  and 
which  he  had  been  induced  to  take  on  the 
faith  of  a  fraudulent  prospectus  issued  by 
the  defendants,  died  pmding  an  appeal,  and 
his  administratrix  sought  to  be  added  as  a 
party  to  the  aeti<ni  in  his  place  : — Held 
(affirming  the  decision  of  tJte  Divisional 
Court"),  thai  the  cause  of  action,  being  one 
which  diminished  the  value  of  the  personal 
estate  in  the  hands  of  the  administrairuc, 
survived,  and  tliat  the  administratrix  loas 
rightly  added  as  a  party  to  the  action  wnder 
Order  L. 

This  was  an  appeal  from  an  order  of 
a  DiTisional  Court,  affirming  an  order  of 
a  Master,  by  which  Ellen  Twycross,  the 
widow  and  administratrix  of  James  Twy- 
cross deceased,  the  plaintifP  in  an  action 

*  Coram  Bramvell,  L.J. ;  Biett,  L.  J, ;  and 
Cotton,  L.J. 

Vol.  48.— Q.B,  CJ*.  &  Ezch. 


of  Tioycross  v.  Grant,  reported  46  Law  J. 
Bep.  C.P.  636,  had  been  added  as  a  party 
to  carry  on  that  action  in  the  place  of  the 
deceased  James  Twycross. 

James  Twycross  sued  the  defendants 
under  the  Companies  Act,  1867,  to  re- 
cover money  paid  on  shares  taken  by  him 
in  a  company  of  which  the  defendants 
were  promoters,  on  the  ground  that  the 
prospectus  issued  by  them  contained 
frandnlent  misrepresentations  by  which 
he  had  been  induced  to  take  the  shares. 
The  plaintiff  averred  in  his  declaration 
(delivered  July,  1873)—"  that  he  took 
the  shares  on  the  faith  of  the  prospectus, 
and  paid  a  large  sum  of  money  in  respect 
of  them,  that  the  shares  were  and  are  of 
no  value  to  the  plaintiff,  and  that  he 
had  lost  tho  moneys  he  so  paid  to  the 
company." 

The  jury  found  a  verdict  for  the 
plaintiff,  and  assessed  the  damages  at 
7002.  The  defendants  afterwards  obtained 
a  rule  in  the  Common  Pleas  Division  for 
a  new  trial  which  was  discharged,  and 
judgment  given  for  the  plaint^.  On 
appeal  by  the  defendants  to  the  Court  of 
Appeal  the  decision  of  the  Common  Fleas 
Division  was  affirmed.  The  defendants 
then  appealed  to  the  Honse  of  Lords, 
and  before  this  appeal  was  heard  the 
plaintiff,  James  Twycross,  died,  and  his 
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sdministratriz  apph'ed  to  be  added  as  a 
party  to  carry  on  the  action  pnraaant  to 
the  proyisions  of  Order  L.  riUo  4  of  the 
rules  of  Court  (1). 

The  Master  made  the  order ;  and  there- 
upon the  defendant  Grant  took  out  a 
summons  to  rescind  the  order,  which 
summons  was  referred  to  the  Court. 

The  Divisional  Court  (Field,  J.,  and 
Hnddleston,  B.)  afiBrmed  the  order  of 
the  Master,  and  from  that  decision  the 
defendant  Grant  now  appealed. 

Pollard,  for  the  appellant. — The  order 
to  add  the  administratrix  of  the  deceased 
as  plaintiff  in  this  action  cannot  be  sup- 
ported, for  this  is  an  action  for  damages 
ibr  fraudulent  misrepresentation,  which 
is  a  personal  action  and  dies  with  the 
person ;  nor  is  this  case  within  the  pro- 
visions of  the  statutes  which  have  modi- 
fied the  common  law  rule,  4  Edw.  3. 
c.  7 ;  25  Edw.  3.  c.  5  ;  and  3  &  4  Will.  4. 
c.  42,  which  are  collected  in  the  notes  to 
Wheatley  v.  Lane  (2).  It  was  held  in 
Peek  ▼.  Gurtiey  (3),  in  the  House  of  Lords, 
that  an  action  for  damages  for  deceit  did 
not  survive.  It  may  be  that  the  ad- 
ministratrix could  sue  if  she  could  allege 
special  damage  to  the  personal  estate  of 
we  deceased ;  but  these  damages  are 
only  damages  recoverable  for  a  personal 
wrong.  There  must  also  be  an  allegation 
of  such  special  damage  on  the  record — 
Chamberlain  Y.  Williamson  (4)  ;  a  right  of 
action  on  a    covenant    may    survive — 

(1)  Order  L.  rule  1. — "  An  action  shall  not 
become  abated  by  reason  of  the  marriage,  death 
or  bankruptcy  of  any  of  the  parties,  if  the  cause  of 
action  snrrire  or  continue." 

Rule  4.  "  Where  by  reason  of  marriage,  death 
or  bankruptcy,  or  any  other  event,  occurring  after 
the  commencement  of  an  action,  and  causing  a 
change  or  transmission  of  interest  or  liability  .  .  . 
it  becomes  necessary  or  desirable  that  any  person 
not  already  a  party  to  the  action  should  be  made 
a  party  thereto  ...  an  order  that  the  pro- 
ceedings in  the  action  shall  be  carried  on  between 
the  continuing  parties  to  the  action  and  such  new 
party  or  parties,  may  be  obtained  ex  parte  on  ap- 
plication to  the  C!ourt  or  a  Judge,  upon  an  alle- 
gation of  such  change  or  trfmsmission  of  interest 
or  liability." 

(2)  1  Saunders'  Reports,  p.  216. 

(3)  43  Law  J.  Bep.  Chanc.  19 ;  s.  c.  Law  Rep. 
6  H.L.  877. 

(4)  2  M.  &  S.  408. 


Kingdon  v.  Nottle  (5),  without  any  need 
of  such  an  allegation,  but  a  cause  of  action 
founded  in  tort  will  not.  Even  if  the 
cause  of  action  would  survive  to  an  exe- 
cutrix it  will  not'  survive  to  an  adminis- 
tratrix. 

Sir  H.  James,  M.  Howard  and  Atkinson, 
for  the  respondent,  were  not  called  on 
to  argue ;  but  as  to  the  last  point  they 
referred  to  Smith  v.  Vanger  Oolgay  (6). 

Beauwell,  L.J.— I  am  of  opinion  that 
this  appeal  must  be  dismissed.  It  is  dear 
that  at  common  law  a  personal  action 
died  with  the  person ;  it  was  then  enacted 
by  4  Edw.  3.  c.  7,  that  executors  should 
have  a  right  of  action  for  trespasses  done 
to  the  goods  of  their  testators  in  like 
manner  as  they  whose  executors  they  are 
would  have  had  if  they  were  living. 
That  Act  and  the  Acts  amending  it,  to 
which  reference  has  been  made,  have 
received  a  very  wide  construction,  and  it 
has  been  considered  that  executors  can 
sue  in  all  matters  on  which  their  testator 
could  have  sued,  except  on  such  as  relate 
to  freeholds  and  to  the  personal  character 
of  the  deceased,  that  is  to  sot,  in  respect 
of  matters  where  the  wrong  done  affected 
the  person  only  and  not  the  property  of 
the  deceased.  It  has  been  held  that  an 
action  will  lie  by  executors  for  an  escape 
and  for  a  false  return,  and  that  is  so,  be- 
cause the  injury  done  was  damage  to  the 
personal  property,  and  not  to  the  feelings 
only  of  the  tesbiitor.  The  provisions  of 
3*4  Will.  4.  c.  42,  make  the  case  even 
clearer,  for  administrators  as  well  as 
executors  are  especially  mentioned  in 
section  2  of  that  statute.  It  has,  however, 
been  admitted  in  the  argument  for  the 
appellant  that  this  action  would  lie  if 
there  were  an  averment  on  the  record  of 
special  damage  caused  to  the  personal 
estate  of  the  deceased.  I  am,  however, 
of  opinion  that  that  is  not  necessaiy,  and 
that  it  is  enough  that  the  cause  of  action 
exists  in  respect  of  some  detriment  caused 
to  the  property  or  estate  of  the  deceased. 
In  Peek  v.  Oumey  (3),  Lord  Chelms- 
ford dwelt  upon  one  ground  on  which 
an  action  might  be  maintained  against 

(5)  4  M.  &  S.  53. 

(6)  Cro.  Eliz.  384. 
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the  exeontors  of  a  wrong-doer,  bat  he 
did  not  dwell  on  any  of  the  other 
groonds,  and  he  did  not  express  any 
opinion  on  the  anthorities  with  which  we 
have  to  deal  here  or  on  the  point  which 
arises  in  this  case.  I  think  that  an  exe- 
cutrix can  sue  on  the  averments  contained 
in  this  record,  and  there  is  no  difference 
as  regards  the  right  to  sne  between  an 
administratrix  and  an  execntrix.  This  has 
been  law  for  many  years,  as  is  proved  by 
the  case  &om  Croke  s  Elizabeth  which  was 
cited  to  ns,  and  it  is  strengthened  by  the 
enactment  of  3  &  4  Will.  4,  to  which  I 
have  already  referred.  I  am,  therefore, 
of  opinion  that  this  appeal  most  be  dis- 
missed and  that  there  is  no  difference 
between  the  right  of  action  by  an  exe- 
cntrix and  by  an  administratrix  for 
damage  to  the  real  and  the  personal 
estate  of  a  deceased  person. 

Bebtt,  L.  J. — I  am  also  of  opinion  that 
the  order  which  is  the  subject  of  this 
appeal  is  right.  In  any  action  whether 
in  contract  or  in  tort,  where  injury  to  the 
estate  in  the  hands  of  the  executors  is 
shewn  to  exist  on  the  fiEM»  of  the  proceed- 
ings, that  action  survives  to  the  executor 
or  administrator.  Without,  however,  lay. 
ing  down  any  general  rule  it  is  abundantly 
clear,  and  indeed  it  has  been  averred,  in 
this  case,  that  money  has  been  paid  and 
that  the  shares  for  which  it  was  paid 
have  turned  out  worthless,  and  that  the 
money  has  been  lost,  so  that  this  alle- 
gation shews  injury  to  the  personal  estate 
in  the  hands  of  the  administrator.  It  is 
not,  however,  absolutely  necessary  that 
this  should  appear  upon  the  record,- for 
the  averments  which  shew  this  injury 
might  be  made  when  the  application  to 
add  a  fresh  party  to  the  action  came  on 
for  hearing,  so  long  as  it  was  clearly 
shewn  that  the  estate  of  the  deceased 
had  been  injured  by  the  act  or  default  of 
the  defendants  to  this  action. 

Cotton,  L.J. — The  question  which  we 
have  to  consider  arises  on  the  construc- 
tion of  Order  L.  of  the  Enles  of  Court. 
The  old  rule  of  common  law  does  not 
apply  where  there  is  a  statement  on  the 
record  of  damage  to  the  personal  estate 
of  the  deceased.    Now  there  is  such  a 
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statement  in  the  present  case.  It  is  there- 
fore right  that  the  administratrix  should 
be  made  a  party  to  this  action  pursuant 
to  the  provisions  of  rule  4  of  Order  L, 
There  is  a  clear  distinction  between  a 
tort  which  diminishes  the  value  of  a  per- 
sonal estate  and  a  tort  for  which  damages 
may  be  recovered  which  may  be  added  to 
and  so  may  increase  the  value  of  a  man's 
personal  estate.  I  am  of  opinion  that 
the  order  of  the  Divisional  Court  is  right, 
and  that  this  appeal  must  be  dismissed. 

Judgment  affirmed. 


Solicitors — Bidlej,  for  appellant ;  Mercer  & 
Meicer,  for  respondent. 


[m  THE  COURT  OF  APPEAL.] 
1878.       1     DAYIES  AND  OTHERS  V.  FELIX 
Nov.  18.    J  AMD  0THBE8.* 

Appeal — Jvdgment  entered  by  Judge  ac- 
cording to  Finding  of  Jury — Jurisdiction  of 
Court  of  Appeal — New  Trial — Rules  of 
Court  of  December,  1876,  Order  XXXIX. 
rule  1,  Order  XL.  rule  4. 

After  a  trial  by  jury  and  judgment 
entered  pursuant  to  the  finding  of  the  jury, 
if  it  is  desired  to  set  aside  the  judgment, 
the  application  must  be  made  to  a  Divi- 
sional Court,  and  not  to  the  Court  of  Ap- 
peal. 

Such  an  appUoaiion  is  really  an  appli- 
cation to  set  aside  the  verdict,  and  for  a 
new  trial  within  Order  XXXIX.  nde  1, 
and  does  not  come  within  the  provisions  of 
Order  XL.  rule  4. 

This  was  an  action  for  the  recovery  of 
land,  tried  before  Bramwell,  L.  J.,  with  a 
jury.  The  plaintiffs  claimed  to  be  entitled 
as  heirs-at-law. 

At  the  close  of  the  case  for  the  plain- 
tiffs, the  counsel  for  the  defendants  sub- 
mitted that  the  plaintiffs  had  not  made 
out  their  case,  and  that  there  was  no 
evidence  to  go  to  the  jniy  in  support  of 

•  Coram  James,  L.J. ;  Brett,  L.J. ;  and  Cotton, 
L.J. 
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their  claim,  and  requested  the  learned 
Judge  to  direct  the  jury  to  find  a  verdict 
for  the  defendants.  His  Lordship'  de- 
clined to  do  this ;  and  the  jury,  at  the 
condnsion'  of  the  whole  case,  found  a 
verdict,  on  the  questions  left  to  them, 
for  the  plaintiffs.  The  learned  Judge 
then  said  that  he  would,  with  the  con- 
sent of  both  parties,  consider  whether 
there  was  evidence  to  support  the  find- 
ing, and  would  give  judgment  on  the 
following  morning ;  and  the  next  day, 
after  consulting  Cleasby,  B.,  his  Lord- 
ship gave  judgment  for  the  plaintiffs,  in 
accoidance  with  the  finding  of  the  jury. 

/.  W.  Bowen  and  K.  Dighy,  for  the  de- 
fendants, now  moved  the  Court  of  Ap- 
peal against  the  judgment  of  the  learned 
Judge. 

B.  T.  WHliams  and  Ooxon,  for  the 
plaintiffs,  took  the  preliminary  objection 
that  the  application  ought  to  be  made  to 
a  Divisional  Court  in  the  first  instance. — 
This  is  really  an  application  for  a  new 
trial  on  the  ground  of  misdirection  ;  and 
if  so,  the  application  should  be  to  a 
Divisional  OoMt  under  the  provisions  of 
Order  XXXIX.  rule  1.  of  December,  1876 
(1).  If  this  were  an  application  to  enter 
judgment  in  some  way  other  than  that  in 
which  it  has  been  entered  the  application 
would  be  rightly  made   to   this   Court 

(1)  Order  XXX3X.  rule  1.— "Where  in  an 
action  in  the  Queen's  Kench,  Common  Fleas  or 
Exchequer  Division,  there  has  been  a  trial  by  a 
jury,  any  application  for  a  new  trial  shall  be  to  a 
Divisional  Court  And  where  the  trial  has  been 
by  a  Judge  without  a  jury,  the  application  for  a 
new  trial  shall  be  to  the  Court  of  Appeal." 

Order  XL.  rule  4. — "  Where,  at  or  after  the 
trial  of  an  action  by  a  jury,  the  Judge  has 
directed  that  any  judgment  be  entered,  any  party 
may,  without  any  leave  reserved,  apply  to  set 
aside  such  judgment  and  enter  any  other  judg- 
ment, on  the  ground  that  the  judgment  directed  to 
be  entered  is  wrong  by  reason  of  the  Judge 
having  caused  the  finding  to  be  wrongly  entered 
with  reference  to  the  finding  of  the  jury  upon  the 
question  or  questions  submitted  to  them. 

"Where,  at  or  after  the  trial  of  an  action 
before  a  Judge,  the  Judge  has  directed  that  any 
judgment  be  entered,  any  party  may,  without  any 
leave  reserved,  apply  to  set  aside  such  judgment, 
and  to  enter  any  other  judgment  upon  the  ground 
ihht  upon  the  finding  as  entered  the  judgment  so 
directed  is  wrong.  An  application  under  this 
rule  shall  be  to  the  Court  of  Appeal." 


under  Order  XL.  rule  4.  of  December, 
1876  (1) ;  but  here  the  contention  is 
that  the  verdict  is  wrong,  and  wrong' 
because  the  learned  Judge  fEuled  to 
direct  the  jury  aright.  Yetts  v.  Foster 
(2)  and  Etty  v.  Wilton  (3)  are  in  point. 

/.  W.  Bowen,  for  the  defendants. — 
This  Court  can  enter  judgment  for  the 
right  party  if  the  Judge  at  the  trial  has 
entered  it  wrongly,  Order  XL.  rule 
4(1). 

[James,  L.J. — Surely  not  here,  for  if 
the  verdict  is  right  the  judgment  is  right, 
and  rule  4  of  Order  XL.  makes  provision 
for  cases  where  the  judgment  has  been 
wrongly  "  entered  with  reference  to  the 
finding  of  the  jury."] 

The  verdict  is  founded  on  evidence 
wrongly  admitted,  and  is  therefore  wrong. 

[Bebtt,  L,  J.— That  is  to  say,  the  object 
is  to  go  behind  the  verdict ;  and  if  the 
contention  of  the  appellants  succeeds, 
what  order  can  be  made  save  an  order 
for  a  new  trial  on  the  ground  of  misdirec- 
tion? and  if  so,  then  the  application 
cannot  be  nrnde  to  this  Court.] 

The  learned  Judge  ought  not  to  have 
entered  the  judgment  for  the  plaintiffs, 
and  it  is  desired  to  set  aside  that  judgment 
aa  being  wrong. 

[Bbbtt,  L.J.— Rule  4  of  Order  XL. 
applies  to  cases  where  the  Judge  at  the 
trutl  puts  certain  questions  to  the  juiy, 
and  then  on  the  answers  given  makes  a 
mistake  as  to  the  judgment  to  be^ntered. 
In  all  such  cases  the  verdict  stands,  and 
the  judgment  is  set  aside ;  here  the  object 
is  to  set  aside  the  verdict— that  is,  to  have 
a  new  trial,  when  the  defendants  might 
possibly  make  a  better  case.] 

James,  L.J. — It  is  not  unnatural  that 
misapprehensions  should  occur  when  new 
rules  and  new  orders  come  into  force 
under  a  new  system  of  practice,  and  I 
think  that  this  ia  a  case  in  which  there 
has  been  a  misapprehension,  and  this  mis- 
apprehension of  the  rights  of  the  parties 
has  led  to  a  mistake  which  we  cannot 
cure  in  this  Court.  The  question  is, 
whether  this  is  an  appeal  which  if  suc- 
cessful would  result  in  a  new  trial  or  in 
a  final  judgment ;  and  I  think  that  in  this 

(2)  Law  Rep.  3  C.F.  D.  437. 
(8)  47  Law  J.  Bep.  Q.B.  664. 
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case  ve  oonld  only  order  a  new  trial.  It 
is  not  possible  for  ns  here  to  set  aside  the 
verdict  and  the  findings  of  the  jury,  and 
while  those  stand  it  is  plain  that  there  is 
only  one  judgment  which  could  properly 
be  given.  If  the  Judge  ought  to  have 
said  something  to  the  jury  which  he  did 
not  say,  then  that  is  misdirection,  and 
there  must  be  a  new  trial ;  and  if  so,  then 
this  case  comes  within  the  provisions  of 
Order  X  X  XTX.  (1),  and  the  application 
should  be  made  in  the  first  instance  to  the 
Divisional  Court. 

Bbett,  L.  J. — We  must  take  it  that  at 
the  trial,  after  evidence  had  been  given 
and  laid  before  the  jury,  the  Judge  was 
asked  to  tell  the  jury  to  find  a  verdict  for 
the  defendants,  and  that  he  declined  to  do 
so;    then,  on  the  evidence  before  them, 
the  jury  found  a  particular  fact  on  which 
the  judgment  is  founded.     Then  the  ob- 
jection  is  taken   that   that   fact   cannot 
stand  because  it  is  founded  on  evidence 
which  the  Judge  ought  not  to  have  left  to 
the  jury.     If  ^is  be  so,  there  has  been  in 
fact  misdirection,  and  the  consequence  of 
that  is  that  there  must  be  a  new  trial,  as 
would  have  been  the  case  prior  to  the 
passing  of  the  Judicature  Act.      That 
Act,  however,  does  .not  make  any  difCer- 
enoe  as  to  this,  for  still  if  there  has  been 
misdirection  there  must  be  a  new  trial. 
Order  XL.  rule  4  (1),  provides  that  where 
a  Judge  wrongly  enters  the  judgment 
with  reference  to  the  finding  of  the  jury, 
then  the  application  may  be  made  to  the 
Court  of  Appeal  to  set  it  aside ;  but  that 
applies  to  cases  where  the  original  find- 
ing of  the  jury  is  to  stand ;  whereas  the 
contention  here  is  that  the  findings  of 
the  jory  oaonot  stand,  for  as  long  as  they 
stand  the  judgment  is  confessedly  right, 
so  that  rule  4  of  Order  XL.  does  not 
apply.     Then  the  case  must  come  within 
Onler  XXXIX.  rule  1,  and  that  rale  ex- 
pressly enacts  that  the  application  for  a 
new  trial  shall  be  made  to  a  Divisional 
Court,  unless  the  trial  has  been  before  a 
Judge  without  a  jury.     This  application 
has  been  misconceived,  and  we  cannot 
listen  to  it.     The  case  of  Yeita  v.  Foster 
(2),  which  has  been  cited,  applies  to  this 
case,  and  in  my  opinion  authority  and 
principle    and    the  .provisions    of    the 


Judicature  Act,  forbid  our  hearing  this 
application. 

Cotton,  L.J. — It  is  clear  that  if  the 
verdict  was  right  then  this  judgment  is 
right.  The  appellants  desire  to  go  be- 
hind the  verdict,  but  then  the  application 
must  be  made  elsewhere.  Rule  4  of 
Order  XL.  does  not  apply  to  this  case ; 
it  applies  to  cases  where  the  judgment 
has  been  wrongly  entered  on  the  findings 
of  the  jury.  I  agree  with  the  rest  of  the 
Court  that  this  application  must  fail. 

Appeal  (Mamissed. 

Solicitors — Faterson,  Snow  &  Blozam,  agents  for 
W.  H.  Thomas,  Aberystwith,  for  appellants; 
Hayes,  Twisden  &  Co.,  agents  for  Qrimth  Jones, 
Abeiystvith,  for  respondents. 


[IN  THE  QUEEN'S  BENCH   DIVISION.! 

1878.     "I 
Nov    11      f         ^^^   QDBEN  V.  TUEMINB. 

Quo  Warranto — Elementary  Education 
Act,  1870  (33  &■  34  Vict.  c.  75),  Second 
Schedule,  Part  I.  Rules  12  and  14 — Bis. 
qualification  of  Member  of  School  Board 
for  Non-attendaaice — Re-de^ion  of  IHs- 
qualified  Member.    ' 

Where  a  member  of  a  School  Board  having 
absented  himself  during  six  successive 
months  from  all  meetings  of  the  hoard 
ceased  by  the  operation  of  rule  14  of  the 
first  part  of  the  second  schedule  of  the 
Elevnentary  Education  Act,  1870,  to  be  a 
member  of  the  School  Board,  and  his  office 
thereupon  became  vacant,  and  was  filled  up 
by  the  election  of  another  person, — Held, 
that  he  was  not  disqualified  from  being  a 
candidate  and  being  elected  at  the  next  trien- 
nial electiotk  of  members  of  that  School 
Board;  the  disqualification  in  rule  12  of 
the  same  schedule  only  attaching  at  most 
so  as  to  preclude  his  being  eligible  for  the 
intermediate  vacancy  which  his  own  default 
had  caused. 

This  was  a  rule  for  a  qiw  warranto, 
calling  upon  Captain  Turmioe  to  shew 
by  what  right  he  claimed  to  act  as  a  mem- 
ber of  the  School  Board  for  the  parish  of 
Minster  iu  Sheppey. 

It  appeared  that  in  December,  1874, 
Captain  Tannine  had    been  elected    a 
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member  of  that  board  at  tbo  general 
election  of  members.  In  1875  he  failed 
to  attend  any  meeting  of  the  board  be- 
tween the  dntes  of  Febraaiy  24th  and 
September  1st,  whereupon,  such  absence 
not  having  arisen  from  any  canse  ap- 
proved by  the  board,  his  office  was  de- 
clared vacant,  and  was  filled  up  by  the 
election  of  another  person  on  the  3rd  of 
January,  1876.  In  December,  1877,  the 
triennial  election  took  place,  when  Cap- 
tain Tnrmine  was  a  candidate,  and  was 
elected  at  the  head  of  the  poll,  and  since 
that  date  had  regularly  attended  the  board 
meetings. 

The  qnestion  was,  whether  Captain 
Turmine  was  rendered  ineligible  by  rea- 
son of  his  having  previously  been  de- 
prived of  his  ofice  for  non-attendance. 
The  Elementary  Education  Act,  1870 
(33  &  34  Vict.  c.  75),  second  schedule, 
part  first,  rule  12,  enacts,  "  Any  person 
who  ceases  to  be  a  member  of  the  School 
Board  shall,  unless  disqualified  as  here- 
inafter mentioned,  be  re-eligible,"  and 
rule  14  says,  "  If  a  member  of  the  School 
Board  absents  himself  during  six  suc- 
cessive months  &om  all  meetings  of  the 
board,  except  from  temporary  illness  or 
other  cause  to  be  approved  by  the  board, 
or  is  punished  with  imprisonment  for 
any  crime,  or  is  adjudged  bankrupt,  or 
enters  into  a  composition  or  arrangement 
with  his  creditors,  such  person  shall  cease 
to  be  a  member  of  the  School  Board,  and 
his  office  shall  thereupon  be  vacant." 

Winch  shewed  cause  against  the  rule. 
— The  rule  which  makes  a  member  of 
the  School  Board  vacate  his  office  for 
non-attendance  during  six  successive 
mouths  does  not  create  a  disqualifica- 
tion in  the  individual ;  it  merely  says 
that  he  shall  cease  to  be  a  member  of 
that  board.  Bule  12  cannot,  therefore, 
refer  to  the  occurrence  of  a  vacancy 
under  rule  14.  As  the  rales  in  the  sche- 
dule are  to  be  read  as  if  part  of  section 
31  of  the  Act,  the  disqualification  in 
rule  12  may  refer  to  those  in  section  34 
of  the  Act,  which  would  thus  be  "  here- 
inafter mentioned."  But,  upon  any  view 
of  the  Act,  it  cannot  be  so  construed 
as  to  create  a  perpetual  disqualifica- 
tion. 


Kemp  (Soott  with  him),  in  support  of 
the  role. — The  words  are  quite  distinct 
in  the  rule  as  to  ceilain  disqualified 
persons  not  being  re-eligible ;  and  though 
the  word  disqaalification  is  not  used  in 
rule  14,  yet  that  rule  is  descriptive  of 
certain  disqualifications,  and  as  there 
are  none  others  subsequently  mentioned, 
they  must  be  those  referred  to  in  rule  12. 

[CocKBUEN,  L.C.J. — Does  it  not  mean 
ineligible  for  the  vacancy  he  has  created  P] 

No.  Bole  12  clearly  refers  to  the 
triennial  elections,  and  contemplates  the 
re-election  of  a  retiring  member  for  three 
years.  This  would  not  apply  to  filling  up 
an  intermediate  vacancy. 

CocKBiJKN,L.C.J. — I  think  that  this  rule 
should  be  discharged.  The  language  of 
the  Act  of  Parliament  is  possibly  more  or 
less  ambiguous  ;  but  the  application  for 
this  writ  of  quo  warranto  fails,  because 
those  who  ask  for  it  ore  in  a  dilemma. 
If,  on  the  one  hand,  the  view  that  I 
threw  out  during  the  argument  be  not 
the  true  one  in  interpreting  this  statute, 
then  all  I  can  gather  from  the  language 
of  the  Act  is  that  it  was  intended  that 
there  should  be  some  disqualifications 
to  be  enumerated  afterwards,  which  have 
been,  however,  omitted ;  and  this  seems 
not  improbable,  because  all  that  is  said 
in  rule  14  is  that  a  person  shall  vacate 
his  office,  and  the  rule  does  not  go  on  to 
say  that  such  vacation  of  the  office  shall 
constitute  a  disqualification.  That  being 
so,  we  cannot  supply  the  terms  of  dis- 
qualification so  omitted.  Then  there  is 
the  further  difficulty  that  there  is  no- 
thing to  limit  such  disqaalification,  and 
if  so  created,  it  would  exist  for  ever. 

I  think,  therefore,  that  the  alternative 
view  of  the  construction  of  the  statute  is 
preferable,  and  it  is  one.  which  will  re- 
concile all  the  difficulties. 

Six  months'  continuous  absence  will 
cause  a  member  of  the  School  Board  to 
vacate  his  office,  and  this  being  the  en- 
actment, I  can  quite  understand  there 
being  a  provision  that  he  shall  not  be  re- 
eligible  to  the  vacancy  created  by  his  own 
default.  But  afterwards,  when  a  fresh 
election  takes  place  of  all  the  members 
at  the  triennial  election,  then  it  is  rea- 
sonable  that  the  persons  who  have  the 
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right  of  election  should  be  permitted  to 
elect  the  person  who  had  previously  va- 
cated his  office  nnder  those  circamstances, 
if  they  choose  to  do  so.  Therefore,  as  I 
read  the  Act,  six  months'  continaoas  ab- 
sence by  a  member  from  the  meetings  of 
the  School  Board  causes  a  vacancy  in  the 
ofice  held  by  him,  and  disqualifies  him 
firom  being  elected  to  fill  that  vacancy. 
But,  as  I  have  said,  if  that  be  not  the 
right  constmction  of  the  schedule,  then 
it  is  a  case  of  defective  legislation  which 
cannot  operate  to  the  prejudice  of  the 
defendant. 

Mellob,  J. — I  think  that  on  the  whole 
I  can  come  to  no  oth&r  conclusion  than 
that  arrived  at  by  the  Lord  Chief  Jus- 
tice. If  the  granting  of  this  rule  could 
act  in  a  summary  way,  perhaps  I  might 
be  disposed  to  allow  the  Act  to  be  more 
folly  discussed ;  but  as  it  would  be  a 
cumbersome  and  expensive  method,  I 
will  not  adopt  it  against  the  individual 
who  would  thus  be  made  to  suffer  for 
the  ambiguity  of  the  Act  of  Parliament. 
Now  the  section  is  so  far  distinct  that  it 
does  not  use  the  word  "  disqualify,"  but 
says  that  the  "  person  shall  cease  to  be  a 
member  of  the  School  Board,  and  his 
office  shall  be  vacant ;"  and  those  words 
are  satisfied  by  our  holding  that  the  va- 
cancy shall  be  during  the  period  for 
which  such  person  was  originally  elected, 
that  is,  till  the  end  of  the  three  years. 
It  is  true  that  it  is  said  also  that  a  per- 
son disqualified  shall  be  ineligible,  and 
the  words  I  have  previously  read  may 
have  intended  to  create  a  disqualifica- 
tion in  the  individual,  though  they  did 
not  expressly  say  so.  But  even  then,  I 
cannot  think  that  it  would  be  a  disquEili- 
fication  which  would  render  the  person 
for  ever  after  ineligible ;  and  therefore  I 
come,  though  with  hesitation,  to  the  con- 
dnsion  that  he  was  re-eligible  at  the 
general  election,  and  that  this  rule  should 
be  discharged. 

Ride  discharged. 


Solicitan— J.  J.  Feddell,  for  plaintiff;  Thomas 
Siutey,  for  defendant. 


[IN  THE  EXOHEQUEB  DIVISION.] 
1878.      1 

Nov.  8    15    I    ''^*'"*S  AND  OXLET  V.  LEWIS. 

Shipping — Ship's  Husband — AuthorHy 
to  bind  Shipoumer — Oancellation  of  Char, 
ter-party. 

A  ahip't  husband,  as  such,  Jias  no  autho. 
rity  to  biAnd  the  shipowner  to  pay  money  to 
the  charterer  in  consideration  of  the  cancel- 
lation of  the  charter-party. 

Case  stated  on  appeal  by  the  Judge  of 
the  County  Court  of  Monmouthshire, 
holdeu  at  Newport,  for  the  opinion  of 
the  Court  whether,  under  the  circum- 
stances stated,  the  plaintiffs  were  entitled 
to  recover  a  sum  of  24i.  Os.  6d. 

At  the  dates  of  entering  into  and  can- 
celling the  charter-party  presently  referred 
to,  the  defendant  was  part-owner  of  the 
ship  Myvwnxoy,  of  162  tons  register  or 
thereabouts,  and  Thomas  Bobbin  Rees 
was  ship's  husband  of  the  vessel  appointed 
by  the  defendant  and  other  part-owners. 

On  the  9th  of  February,  1876,  Bees,  as 
such  ship's  husband,  entered  into  a  chai-- 
ter-party  with  the  plaintiflPs,  whereby  it 
was  stipulated  that  the  vessel  being  then 
at  Amsterdam  should  proceed  to  Tobago, 
there  load,  and  thence  to  the  United 
Kingdom,  earning  freight  at  the  rate  of 
47».  6d.  per  ton.  It  was  further  stipulated 
by  the  charter-party  that  should  tiie  vessel 
not  anive  at  Tobago  by  the  Ist  of  April, 
the  charterers'  agent  was  to  have  the  option 
of  ctmcelling  or  confirming  the  charter- 
party  ;  and  five  per  cent,  commission  on 
the  amount  of  freight,  primage  and  de- 
mnrra^  were  expressed  to  be  due  on  the 
execution  of  the  charter-party,  and  to  be 
paid  to  the  plaintiffs. 

Rees  afterwards  informed  the  plaiatiffs' 
agent  that  the  ship  could  not  go  to  Tobago 
in  time,  and  in  the  month  of  March,  at 
the  request  of  Rees,  the  plaintiffs  agreed 
to  cancel  and  did  cancel  the  charter-party 
on  the  express  agreement  of  Rees  to  pay 
the  sum  of  24Z.  Os.  Qd.,  being  five  percent, 
on  200  tons  of  sugar  (which,  it  was  esti^ 
mated,  her  cargo  would  have  been)  at 
47«.  6d.  per  ton,  and  he.  Qd.  for  stamps. 

On  the  29th  of  July  Rees  gave  his 
promissory  note  to  pay  this  amount,  but 
Buch  note  was  not  paid.     The  ship  did 
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not  go  to  Tobago,  and  the  cancellation  of 
the  charter-party  was  for  the  benefit  of 
the  owners. 

The  County  Court  Judge  held  that 
although  Bees  had,  as  ship's  husband, 
authority  to  charter  the  vessel,  he  was 
not  empowered  to  pledge  his  owner's 
credit  for  the  payment  of  a  sum  of  money 
for  the  cancellation  of  a  charter-party 
without  their  express  sanction,  that  being 
a  matter  quite  unusual  and  out  of  ordi- 
nary course,  however  advantageous  the 
compromise  effected  might  have  been  to 
the  interest  of  all  the  owners ;  and  as  no 
special  authority  was  proved  to  have  been 
given,  the  learned  Judge  nonsuited  the 
plaintiffi. 

Amdie,  for  the  appellants. — It  is  con- 
ceded on  the  part  of  the  defendant  that 
the  ship's  husband  had  the  right  to  cancel 
the  charter-party,  because  he  has  acted 
on  that  assumption.  If  the  ship's  hus- 
band had  a  right  to  cancel  he  had  autho- 
rity to  cancel  for  a  sum  of  money.  The 
defendant  cannot  take  the  benefit  of  the 
cancellation  and  repudiate  the  burden. 
If  the  defendant  is  right  in  his  conten- 
tion the  charter-party  is  still  in  full  force. 
It  was  only  cancelled  by  the  plaintiffs  in 
consideration  of  receiving  compensation, 
and  if  the  defendant's  agent  had  no 
authority  to  make  a  promise  of  compen- 
sation there  has  been  no  cancellation. 
The  power  of  a  ship's  husband  is  rather 
bare  of  authority,  but  Barker  v.  Highley 
(1),  Thompson  v.  Finden  (2)  and  Whihaell 
V.  Perrin  (3),  are  in  point.  The  giving 
of  the  promissory  note  does  not  prevent 
the  plaintiffs  from  suing  the  principal — 
Bobvnson  v.  Bead  (4). 

A.  T.  Laivrence,  for  the  respondent. — 
A  contract  of  this  kind  is  not  within  the 
scope  of  the  ship's  husband's  employment. 
In  Abbott  on  Shipping  (11th  ed.  p.  79) 
his  powers  are  defined  as  follows:  "  He 
is  to  see  that  the  ship  is  properly  repaired, 
equipped  and  manned,  to  procnre  freights 
or  charter-parties,  to  preserve  the  ship's 
papers,  to  make  the  necessary  entries,  ad- 

(1)  16  Com.  B.  Bep.  N.S.  27 ;  s.  c  82  Law  J, 
Eep.  C.P.  270. 


(2)  4  Car.  &  P.  158. 

(3)  4  Com.  B.  Bep.  N.S  412. 

(4)  9  B.  &.  C.  449. 


just  freights  and  ayeragee,  disburse  and 
receive  moneys,  and  keep  and  make  up 
the  accounts  as  between  all  parties  inter- 
ested." Similarly,  in  Story  on  Agency 
(§  35)  the  ship's  husband  is  said  to  be 
"  entrusted  with  authority  to  direct  all 
proper  repairs  and  equipments  and  outfits 
for  the  ship ;  to  enter  into  contracts  for 
the  freight  or  charter  of  the  ship,  if  that 
is  her  usual  employment,  and  to  do  all 
other  acts  necessary  And  proper  to  dis- 
patch her  for  and  on  her  intended 
voyage."  BeWs  Gommentaries  on  the 
Laws  of  Scotland  (p.  552,  7th  ed.)  are  to 
the  same  effect.  No  antiiority  has  been 
produced  to  extend  the  power  of  a  ship's 
husband  to  a  case  of  this  kind. 

Kelly,  O.B. — The  question  presented 
to  us  involves  an  entirely  new  point. 
Books  of  the  highest  authority,  including 
Lord  Tenterden's  great  work  on  Ship- 
ping, have  been  cited,  but  there  is  no 
decision  or  dictum  to  bo  found  that  the 
authority  of  a  ship's  husband  extends  . 
beyond  putting  the  ship  into  a  proper 
state  to  proceed,  and  enabling  it  to  pro- 
ceed on  its  voyage.  I  should  have  much 
hesitation  in  holding  for  the  first  time 
that  such  authority  exists  as  is  con- 
tended for  by  the  plaintiffs,  when  no  case 
or  dictum  is  produced  to  support  the  con- 
tention. The  ship's  husband,  it  is  laid 
down,  has  power  to  procure  a  charter- 
party,  and  there  authority  ceases.  It 
may  be  said  that  it  is  desirable  where 
the  owners  and  the  ship  are  apart  or  in 
different  countries  that  the  ship's  husband 
should  have  power  to  cancel  a  charter- 
party,  but  I  cannot  take  upon  myself  to 
say  that  such  power  does  exist  seeing 
there  is  no  authority  for  it.  I  think  it  is 
to  be  regretted  that  there  is  no  law  or 
usage  clearly  defining  the  authority  of 
such  persons.  In  the  absence  of  au-* 
thority  I  cannot  hold  for  the  first  time 
that  the  defendant  is  liable. 

Cleasby,  B. — I  do  not  think  it  could  be 
contended  that  if  the  owners  had  them- 
selves entered  into  the  charter-party,  the 
ship's  husband  could  have  entered  into 
such  an  engEkgement  as  this  on  their  be- 
half, and  I  thmk  perhaps  he  would  not 
have  had  power  to  cancel  it  at  all.  Story 
lays  down  the  extent  of  the  authority  of 
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a  ship's  husband,  bat  the  action  taken  by 
him  in  the  present  case  does  not  come 
within  the  range  of  his  class  of  duties. 
Entering  into  contracts  for  freight  or 
charter  is  very  different  from  pnttine  an 
end  to  contracts.  I  wish  I  oonld  have 
seen  the  charter-party  in  this  case.  If  it 
was  made  with  Bees  personally,  I  think 
the  cancellation  would  have  been  made 
with  him  personally. 

Jvdgmeni  affirmed. 


Soliciton— Thos.  White  &  Son,  agents  for  J.  D. 
Pain  &  Son,  Kewport,  Honmouth,  for  appel- 
lants; Edmund  Warriner,  agent  for  Qibbs  & 
Lleirelljrn,  Newport,  Monmouth,  foi  respon- 
dent. 


[IN  THE  COUBT  OF  APPEAL.] 
(Appeal  from  the  Oommon  Pleas  Division.^ 

1878.      "1 
.  May  81.     >  ealtknbach  v.  haokknzie.* 
Jime2,3,4.J 

Ship  and  Shipping — Marine  Insurance 
— Constructive  total  Loss — Abandonment; 
Notice  of,  when  necessary. 

Where  the  assured  has  received  full  in- 
formaMon  of  a  disaster  hamng  occurred  to 
an  insured  vessel,  of  such  a  nature  as  to 
cause  imminent  danger  of  her  becoming  a 
total  loss,  he  must  at  once  make  his  election 
to  treat  the  loss  as  constructively  total,-  and 
must  give  notice  of  abandmment  to  the 
underwriters ;  and  he  is  not  excused  from 
the  necessity  of  giving  such  notice  by  the 
fact  &at  the  vessel  has  been  subsequently 
sold,  and  that  the  sale  as  a  matter  of  fact 
vat  the  best  course  in  the  interests  of  all 
eoaeemed,  and  thai  no  advantage  would, 
M»  the  eireuvutaneee  of  the  case,  have  ae- 
erued  to  the  underwriters  from  such  notice. 

Eankin  v.  Potter  (42  Law  J.  Rep.  O.P, 
169 ;  s.  c.  Law  Rep.  6  H.L.  Cas.  83),  eay- 
plained. 

This  was  an  appeal  from  a  judgment 
of  the  Common  Pleas  Division,  making 
absolute  an  order  for  a  new  trial,  and 
directing  the  verdict  and  judgment  en- 

*  Coram  a*tt,  L.J.;  Cotton,  L.J.;  and 
Thedger,  L.  J. 

Vol.  48.— a.B.,  C£.  &  ExcH. 


tered  at  the  trial  for  the  defendant  to  be 
set  aside. 

The  action  was  brought  on  a  marine 
policy  of  insurance  to  recover  94Z.  lljf. 
per  cent,  for  a  total  loss  on  a  time  policy 
for  4,0002.  on  the  vessel  Amirai  Protet, 
from  the  4th  of  October,  1870,  to  the  4th 
of  April,  1871. 

A  particular  average  loss  of  about  501. 
per  cent,  was  admitted  by  the  defendant, 
and  paid  into  Court. 

The  facts  of  the  case  were  as  follows : — 

The  plaintiff  is  a  merchant,  and  part- 
ner in  l^e  firm  of  Kaltenbach,  Engler  & 
Co.,  carrying  on  business  at  Paris,  Sin- 
gapore and  Saigon,  and  the  registered 
owner  of  the  Arniral  Protet. 

The  policy  in  question  was  dated  the 
3rd  of  November,  1870,  and  was  sub- 
scribed by  the  defendant,  an  underwriter, 
for  lOOZ. 

On  the  14th  of  January,  1871,  the 
Amirai  Protet  sailed  from  Saigon  for 
Hongkong,  with  a  cargo  of  rice.  On  the 
22nd  of  January  she  struck  on  the  Britto 
Bank  or  shoal,  she  was  floated  off  the 
same  day,  and  anchored  the  same  evening 
off  Cape  St.  James.  On  the  24th  of 
Jannaiy,  she  was  towed  into  Saigon, 
and  began  to  unload.  On  the  28th  of 
January  she  was  surveyed  for  the  first 
time.  She  was  then  taken  into  dock.  On 
the  3rd  of  February  she  was  surveyed  by 
Messrs.  Waterson  &  Besley,  who  recom- 
mended a  sale  for  the  benefit  of  the  under- 
writers. She  was  taken  out  of  dock  on 
the  7th  of  February,  and  floated  in  smooth 
water.  No  evidence  was  given  as  to  the 
necessity  of  an  immediate  sale ;  and  the 
vessel  was  finally  condemned  on  the  11th 
of  February.  On  the  23rd  of  February 
she  was  sold  to  a  Chinaman  for  1,600 
dollars  or  360Z.  She  was  patched  up  by 
him  at  an  expense  of  something  like  50{., 
taken  to  Singapore  and  resold  for  2,550 
dollars,  or  about  5572.  She  was  then 
completely  repaired  at  an  outlay  of  about 
600!.,  and  on  being  surveyed  at  Singapore 
on  the  15th  of  May  was  described  as  an 
A  1  insurance  risk. 

The  material  part  of  the  correspondence, 
Ac.,  was  as  follows : — 

On  the  22nd  of  January  the  master 
telegraphed  to  the  representative  of  the 
plaintiff's  firm  at  Singapore,  announcing 
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the  accident.  On  the  23rd  of  January 
the  news  was  forwarded  ftoin.  Saigon  to 
the  house  at  Singapore.  On  the  80th  of 
January,  the  fiun  at  Saigon  wrote  to  the 
firm  at  Singapore,  giving  details  of  the 
disaster,  and  saying  that  the  vessel  would 
probably  be  condemned.  On  the  same 
day  the  master  of  the  vessel  wrote  to  the 
firm  at  Singapore,  announcing  the  dis- 
aster, reporting  that  a  survey  had  shewn 
the  vessel  to  be  in  very  bad  condition, 
and  that  a  survey  in  dock  had  been  re- 
commended, and  adding — "  It  is  more 
than  probable  that  a  surveyor  in  dock 
will  recommend  that  she  should  be  con- 
demned." 

On  the  31st  of  Januaiy,  the  Singapore 
firm  forwarded  the  details  to  the  plain- 
tiff  at  Zurich,  saying — "  As  the  ship 
and  freight  are  well  insured,  it  would 
not  be  so  very  distasteful  to  ns  if  the  ship 
be  condemned.  If  this  should  happen  we 
would  inform  you  by  telegraph,  as  soon 
as  we  get  particulars." 

On  the  same  day  the  Singapore  firm 
wrote  to  J.  C.  Im  Thnm,  their  insurance 
broker  in  London,  announcing  the  loss, 
and  saying,  "  We  are  afraid  we  shall 
have  to  come  forward  with  an  average 
claim  very  soon." 

On  the  3rd  of  February  the  master 
wrote  from  Saigon  to  the  firm  at  Singa- 
pore, saying — "  The  Amiral  Protet  is  in 
dock  and  the  final  survey  was  passed 
upon  her  this  morning.  The  report  of 
the  surveyors  is  that  such  is  the  state  of 
the  vessel  from  injuries  received,  and  the 
repairs  required  to  put  her  in  good  con- 
dition are  such,  that  it  will  cost  at  this 
port  from  18,000  to  20,000  dollars  to  efioct 
them,  and  it  will  take  four  months  to 
finish  her  ....  The  Surveyor  re- 
commends the  vessel  to  be  sold  for  the 
benefit  of  the  underwriters;  I  may 
further  state  that  the  vessel  in  her  pre- 
sent state  is  not  in  a  fit  state  to  leave 
this  port  to  go  to  another." 

On  the  7th  of  February  the  Singapore 
firm  replied  to  the  above  letter,  saying — 
"  I  think  it  best  when  you  foUow  the 
advice  of  the  surveyors  and  let  the  vessel 
be  sold"  ....  "When  I  could 
have  any  idea  what  the  repairs  of  the 
Amiral  Protet  would  cost  here,  I  would 
telegraph  to  the  insurance  in  England 


and  ask  for  their  advices  if  we  shall  order 
the  vessel  down  for  their  accounts  and 
repair  her  here.  But  as  you  say  she  is 
not  fit  to  go  to  sea,  it  is  impossible  to 
bring  her  down ;  it  is  much  more  in  the 
interests  of  the  insurers  to  sell  her  there. " 

On  the  8th  of  February,  the  Singtt- 
pore  firm  wrote  to  the  plaintiff  quoting 
the  captain's  letters  of  the  30th  of  Janu- 
ary and  the  3rd  of  February,  and  say- 
ing— "  "VVe  would  not  be  so  very  sorry  if 
the  vessel  should  be  condemned  and  left 
for  the  account  of  the  underwriters." 

On  the  11th  of  February,  notice  of  the 
condemnation  of  the  vessel  was  sent 
froQi  Saigon  to  the  firm  at  Singapore ; 
and  on  the  24th  an  announcement  of  the 
sale. 

On  the  27th  of  February  the  firm  at 
Singapore  wrote  to  Mr.  Im  Thum  as 
follows : — 

"  We  are  sorry  to  inform  you  that  at  a 
survey  held  on  the  Amiral  Protet,  in  the 
Qovemment  dock  at  Saigon,  it  has  been 
found  that  the  damages  are  so  serious 
that  it  would  cost  from  18,000  to 
20,000  dollars  to  repair  the  same,  and 
that  the  repairs  would  take  four 
months'  time.  As  G^overment  cannot 
place  the  dock  at  the  ship's  disposal  for 
such  a  length  of  time,  the  same  being 
more  specially  reserved  for  repairing  men 
of  war;  considering  also  that  in  her 
present  state  she  could  not  sail  for  some 
other  port  for  repairs,  and  as  the  amount 
of  repairs  would  have  exceeded  the 
amount  insured  on  her,  the  surveyors 
recommended  that  the  Amxral  Protet 
should  be  sold  for  account  of  the  under- 
writers, and  the  sale  was  to  take  place 
on  the  23rd.  We  do  not  know  as  yet 
how  the  sale  has  turned  out.  Eandly 
inform  the  underwriters  of  the  above 
facts,  and  teU  them  that  we  shall  send  in 
the  average  documents  as  soon  as  pos- 
sible. P.S.  We  have  just  learnt  from 
Saigon  that  the  Amiral  Protet  has  been 
sold  at  a  public  auction  for  1,600  dol- 
lars." 

On  the  receipt  of  this  letter,  Mr.  Im 
Thum  communicated  its  contents  to  the 
plaintiff  at  Zurich.  It  was  alleged  that 
notice  of  abandonment  was  given  to  the 
underwriters  on  the  11th  of  March,  but 
no  evidence  of  this  fact  was  given. 
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At  the  trial.  Lord  Coleridge,  C.J. 
directed  jadgment  for  the  defendant  on 
the  gronndB — 

First,  tliat  notice  of  abandonment  was 
eesential  in   the  circnmstancee    of   the 
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Second,  that  there  was  no  evidence  of 
Booh  notice  haying  been  given. 

A  rule  for  a  new  trial  was  moved  for 
in  the  Common  Pleas  Division  on  the 
gronnd  of  misdirection,  it  being  argned 
on  behalf  of  the  plaintiff  that  it  should 
have  been  left  to  the  jury  to  say  whether 
there  had  been  a  constractive  total  loss, 
and  if  so  whether  notice  of  abandonment 
could  have  been  nnder  the  circamstances 
of  any  nse  to  the  underwriters,  and  that 
if  it  could  not  have  been  of  use,  the  plain- 
tiff was  excused  from  the  necessity  of 
giving  saoh  notice. 

The  rule  was  argued  first  before  Grove, 
J.,  and  Lopes,  J.,  and  afterwards  before 
Grove,  J.,  Denman,  J.,  and  Lopes,  J.,  by 

BiUt,  Cohen  and  EoUams,  for  the  de- 
fendant; and  by 

Sir  E.  James,  WatJan  WtlUanu  and 
/.  0.  M(M?tew,  for  the  defendant. 

Thx  Coitet  ordered  a  new  trial  on  the 
ground  that  there  was  some  evidence 
which  should  have  been  submitted  to  the 
jury. 

The  defendant  now  appealed. 

Cohen  and  Hollams,  for  the  defendant, 
cited — King  v.  Walker  (1),  Famworth  v. 
Hyde  (2),  Prondfoot  v.  Monteftori  (3), 
Bankinr.Potter  (4), and  The  Oriental  (5). 

Watkin  WiUiams  and  J.  0.  Matthew, 
for  the  plaintiff;  cited — The  Oobequid 
Marine  Jntttranee  Oompanyy.  Bartearui(6), 

(1)  3  Hnrl.  &  C.  209;  s.  c  33  Law  J.  Rep. 
Exch.  325. 

(2)  18  Com.  B.  Kep.  N.S.  886  j  a.  c.  34  Law  J. 
B^.  CJP.  207;  and  36  Law  J.  Bep.  CJ>.  33; 
•.  e.  Law  Bep.  2  CP.  104. 

rt)  36  Law  J.  Bep.  Q.B.  226 ;  b.  c.  Law  Rep.  2 

(4)  42  Iaw  J.  Bep.  CP.  169 ;  b.  c.  Law  Bep.  8 
H,L  C«8.  83.  • 

(fi)  7  Moore  P.O.  398. 

(5)  Iaw  Bep.  6  P.C.  319 


King  V.  Walker  (1),  Borm  v.  Salvader  (7), 
and  Dent  v.  Smith  (8). 

The  arguments  sufBciently  appear  from 
the  judgments,  which  were  delivered,  on 
June  4,  as  follows : — 

Beett,  L.J. — This  case  raises  the  ques- 
tion of  abandonment  and  notice  of  aban- 
donment on  a  policy  of  marine  insurance. 
Before  I  enter  upon  the  merits  of  the 
present  case  I  think  it  desirable  to  state 
my  view  of  the  law. 

I  agree  that  there  is  a  distinction 
between  abandonment  and  notice  of 
abandonment,  and  I  concur  in  what  has 
been  said  by  Lord  Blackburn  in  Banhin 
V.  Potter  (4),  that  abandonment  is  not 
peculiar  to  policies  of  marine  insurance ; 
abandonment  is  part  of  every  contract  of 
indemnity.  Whenever,  therefore,  there 
is  a  contract  of  indemnity  and  a  claim 
under  it  for  an  absolute  indemnity, 
there  must'  be  an  abandonment  on  the 
part  of  the  person  claiming  indemnity  of 
all  his  right  in  respect  of  that  for  which 
he  receives  indemnity.  The  doctrine  of 
abandonment  in  cases  of  marine  insurance 
arises  where  the  assured  claims  for  a  total 
loss.  There  are  two  kinds  of  total  loss ; 
one  which  is  called  an  actual  total  loss, 
another  which  in  legal  language  is  called 
a  constructive  total  loss ;  but  in  both  the 
assured  claims  as  for  a  total  loss.  Aban- 
donment, however,  is  applicable  to  the 
claim,  whether  it  be  for  an  actual  total 
loss  or  for  a  constructive  total  loss.  If 
there  is  anything  to  abandon,  abandon- 
ment must  take  place ;  as,  for  instance, 
when  the  loss  is  an  actual  total  loss,  and 
that  which  remains  of  a  ship  is  what  has 
been  called  a  congeries  of  planks,  there 
must  be  an  abandonment  of  the  wreck. 
Or  where  goods  have  been  totally  lost,  as 
in  the  case  of  Bovx  v.  Salvador  (7),  but 
something  has  been  produced  by  ihe  loss, 
which  would  not  be  the  goods  themselves, 
if  it  were  of  any  value  at  all,  it  must  be 
abandoned.  But  that  abandonment  takes 
place  at  the  time  of  the  settlement  of  the 
claim ;  it  need  not  take  place  before. 


(7)  3  Biag.  N.O.  266. 

(8)  38  Law  J.  Bep.  Q.B.  144 ;  s.  c.  Law  Bep.  4 
Q.B.  414. 
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With  regard  to  the  notice  of  abandon- 
ment,  I  am  not  aware  that  in  any  contract 
of  indemnity,  except  in  the  case  of  con- 
tracts of  marine  insurance,   a  notice  of 
abandonment  is  required.     In  the  case  of 
marine  insurance  where  the  loss  is  an 
actual  total  loss,  no  notice  of  abandon- 
ment is  necessaiy ;  bat  in  the  case  of  a 
constructive  total  loss  it   is  necessary, 
unless  it  be  excused.     How,  then,  did  it 
arise  that  a  notice  of  abandonment  was 
imported  into  a  contract  of  marine  insur- 
ance?    Some  Judges  have   said  it  is  a 
necessary  equity  that  the  insurer  in  the 
case  of  a  constructive  total  loss  should 
have  the  option  of  being  able  to  take  such 
steps  as  he  may  think  best  for  the  pre- 
servation of  the  thing  abandoned  from 
further  deterioration.     I  doubt  if  that  is 
the  origin  of  the  necessi^  of  giving  a 
notice  of  abandonment.     It  seems  to  me 
to  ha,ve  been  introduced  into  contracts  of 
marine  insurance — as  many  other  stipula- 
tions have  been  introduced — by  the  con- 
sent of  shipowner  and  underwriter,  and 
so    to    have    become  part   of   the  con- 
tract, and  a  condition  precedent  to  the 
validity  of  a  claim  for  a  constmctiye 
total  loss.    The  reason  why  it  was  intro- 
duced by  the  shipowner  and  underwriter 
is  on  account  of  the  peculiarity  of  marine 
losses.     These  losses  do  not  occur  under 
the  immediate  notice  of  all  the  parties 
concerned.     A  loss  may  occur  in  any  part 
of  the  world.     It  may  occur  under  such 
circumstances  that  the  underwriter  can 
have  no  opportunity  of  ascertaining  whe- 
ther the  information  he  received  from  the 
assured  is  correct  or  incorrect.     The  as- 
sured, if  not  present,  would  receive  notice 
of  the  disaster  from  his  agent,  the  master 
of  the  ship.     The  underwriter  in  general 
can  receive  no  notice  of  what  has  occurred, 
unless  from  the  assured,  who  is  the  owner 
of  the  ship  or  the  owner  of  the  goods,' 
and  there  would  therefore  be  great  d&nger 
if  the  owner  of  a  ship  or  of  goods — that 
is  the  assured — might  take  any  time  that 
he  pleased  to  consider  whether  he  would 
claim  as  for  a  constructive  total  loss  or  not 
— there  would  be  great  danger  that  he 
would  be  taking  time  to  consider  what 
the  state  of  the  market  might  be,  or  many 
other  circumstances,  and  would    throw 
upon  the  underwriter  a  loss  if  the  market 


were  nnf  avonrable,  or  take  to  himself  the 
advantage  if  the  market  were  &vonrable. 
These  are  the  reasons  why  I  think  the 
assured  and  the  underwriters  came  to  the 
conclusion  that  it  should  be  a  part  of  the 
contract  and  a  condition  precedent  that 
where  the  claim  is  for  a  constructive  total 
loss  there  must  be  notice  of  abandonment, 
unless  there  were  circumstances  which 
excused  it. 

Notice  of  abandonment,  therefore,  being 
a  part  of  the  contract,  questions  arose  as 
to  the  time  when  that  notice  should  be 
given.     The  first  question  which  arose 
was  whether  the  notice  must  be  given  at 
the  first  moment  that  the  assured  heard 
of  the  loss,  or  at  some  subsequent  period. 
It  was,  however,  decided  that- it  is  not  at 
(he  moment  of  the  first  hearing  of  the  loss 
notice  of  abandonment  must  be  given,  but 
that  the  assured  must  have  a  reasonable 
time  to  ascertain  the  nature  of  the  loss 
with  which  he  is  made  acquainted  ;  if  he 
hears  merely  that  his  ship  is  damaged, 
that  may  not  be  enough  to  enable  him  to 
decide  whether  he  ought  to  abandon  or 
not;  he  must  have  certain  and  accurate 
information  as  to  the  nature  of  the  dam- 
age.    Now,  sometimes  the  information 
wiuch  he  receives  discloses  at  once  the 
imminent  danger  of  the  subject-matter  of 
insurance  becoming  and  continuing  a  total 
loss;   as,  for  instance^  if   he  hears  his 
ship  is  captured  in  time  of  war,  it  must 
be  obvious  to  everybody,  unless  the  ship 
is  re-captured,  it  would  be  a  total  loss ; 
or  if  he  hears  that  the  ship  is  stranded, 
and  her  back  is  broken,  although  she  re- 
tains her  character  as  a  ship,  if  he  gets 
information  upon  which  any  reasonable 
man  must  conclude  that  there  is  very  im- 
minent danger  of  her  being  lost,   the 
moment  he  gets  that  information  he  must 
immediately  give  notice  of  abandonment. 
The  law  that  has  been  laid  down  is,  that 
immediately  the  assured  has  reliable  in- 
formation of , such  damage  to  the  subject- 
matter  of  insurance  as  that  there  is  im- 
minent danger  of  its  becoming  a  total 
loss,  then  he  most  at  once,  unless  there 
be  some  reason  to  the  contrary,  give 
notice  of  abandonment ;  but  if  the  infor« 
mation  which   he  first  receives  is  not 
suBBcient  to  enable  him  to  say  whether 
there  is  that  imminent  danger,  thoD  he 
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has  a  reasonable  time  to  acquire  fall  in* 
formation  as  to  the  state  and  nature  of 
the  damage  done  to  the  ship. 

Bat  then  there  arose  another  question. 
Ships,  or  goods,  or  the  sabject-matters  of 
marine  inanrance,  are  liable  to  danger  at 
varioas  parts  of  the  globe,  where  neither 
the  assared  nor  the  nnderwriter  is  pre- 
sent ;  and  apon  an  emergency  the  master 
of  the  ship,  being  there  alone,  mast  act. 
Now,  under  those  circamstances,  masters 
have  often  sold  either  ship  or  goods ;  and 
masters  have  had  to  consider  whether 
they  would  sell  the  ship  or'  goods  even  in 
cases  where  snch  ship  or  goods  are  not 
insared.  The  general  rale  with  regard 
to  the  proprie<y  of  a  master  selling  the 
ship  or  the  goods  is,  that  he  has  no  right 
to  sell  either  the  ship  or  the  goods  with- 
out  the  consent  of  the  owner,  bab  if 
BecessiW  arisee  the  master  becomes  what 
is  called,  from  the  necessity  of  the  thing, 
the  agent  to  bind  his  owner  by  a  sale,  or 
to  bind  the  owner  of  goods  hj  a  sale. 
Now,  the  rale — I  shonld  say  firom  the 
necessity  of  things,  at  all  events  from  the 
justice  of  things — is  this :  that  if  the  cir- 
cumstanceB  are  such  that  any  reasonable 
peison  having  authority  from  the  owner 
would  sell,  then  the  master  is  entitled  to 
sell,  although  he  has  not  snch  authority. 
The  question,  I  think,  as  between  the 
person  to  whom  a  master  sells  and  the 
owner  of  the  property,  is  whether  the 
circumstances  were  those  which  wonld 
have  caused  a  reasonable  owner,  had  he 
been  present,  to  sell.  If  that  state  of 
things  exists,  the  master  has  authority  to 
sell,  and  his  act  is  binding  upon  the  owner 
of  the  ship  or  goods.  Where,  therefore, 
there  has  been  a  constructive  total  loss  of 
either  ship  or  goods,  circumstances  may 
have  arisen  which  would  jastify  the  mas- 
ter in  selling,  or  they  may  not ;  there  may 
be  a  constructive  total  loss  without  any 
sale,  and  there  may  also  be  a  constructive 
total  loss  accompanied  by  a  sale.  If  the 
first  information  which  the  assured,  not 
being  present,  has  of  the  damage  which 
has  occurred  to  his  ship,  or  which  the 
owner  of  goods  has  of  the  damage  which 
has  occurred  to  his  goods,  although  they 
were  not  an  actual  total  loss  by  reason 
of  the  perils  of  the  seas,  is  accompanied 
also  by  information  that  tiie  master  has 
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sold,  and  if  the  circumstances  of  that 
sale  were  justifiable,  so  that  the  pro- 
perly passed  to  the  vendee,  that  is  the 
time  when  the  assured  would  be  bound 
to  give  notice  of  abandonment ;  and  in 
some  of  the  earlier  cases  it  was  considered 
that  even  then  the  assared  mast  give 
notice  of  abandonment;  but  in  others 
that  doctrine  seems  to  be  questioned.  In 
Eankin  v.  Potter  (4)  the  law  was  estab- 
lished that  where  at  the  time  when  the 
assured  receives  information  which  would 
otherwise  oblige  him  to  g^ve  notice  of 
abandonment,  at  the  same  time  he  hears 
that  the  subject-matter  of  the  insurance 
had  been  sold  so  as  to  pass  the  property 
away,  inasmuch  as  there  was  nothing  of 
the  snbject-matter  of  the  insurance  which 
he  could  abandon,  notice  of  abandonment 
was  not  necessary.  No  doubt  the  reason 
given  for  this  was  that  notice  at  that  time 
and  under  such  circumstances  woald  be  a 
mere  idle .  ceremony ;  it  coald  be' of  no 
use.  That  was  the  point  decided  in 
Bcmkin  v.  Potter  (4).  In  those  particular 
circumstances  it  was  held  that  notice  of 
abandonment  need  not  be  given  because 
there  was  nothing  to  abandon.  That  in 
one  sense  is  true,  but  if  the  goods  had 
been  sold  it  is  obvious  there  must  be 
something  to  abandon,  that  is  the  pro- 
ceeds of  ^e  sale ;  the  money  which  is  the 
proceeds  of  the  sale,  when  the  insorance 
is  settled,  is  abandoned ;  but 'there  is  no- 
thing of  the  subject-matter  of  insurance 
to  abandon ;  there  is  no  ship  to  abandon, 
there  are  no  materials  of  the  ship  to  aban- 
don, there  are  no  goods  to  abandon ;  there- 
fore notice  of  abemdonment  under  those 
circumstances  was  said  to  be  futile.  Bat 
Bankin  v.  Potter  (4)  went  no  further ;  it 
did  not  decide — because  the  point  was  not 
raised — that  if  at  the  time  when  the  as- 
sured had  to  make  up  his  mind  and  when 
otherwise  he  ought  to  abandon,  there  was 
no  sale  of  the  subject-matter  of  the  in- 
surance, that  the  assared  would  be  excused 
&om  giving  notice  of  abandonment  if  he 
was  able  to  shew  that  had  he  given  such 
notice,  in  the  result  it  would  have  turned 
out  to  be  of  no  use.  It  was  argued  be- 
fore us  that  the  necessary  inference  to  be 
drawn  firom  Bankin  v.  Potter  (4)  was, 
although  there  was  no  sale  of  the  subject- 
matter  of  insurance  when  information  of 
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the  disaster  was  received  by  the  assured, 
yet  if  he  could  shew  that  before  any 
notice  of  abandonment  wonld  reach  the 
nnderwriter  and  before  the  nnderwriter's 
orders  conld  reach  the  assored  a  sale  had 
taken  pktce,  so  that  had  the  assured  given 
notice  of  alMmdonment  such  notice  wonld 
have  been  of  no  nse  to  the  nnderwriter, 
the  assored  would  be  excused  from  giving 
it.  That  point,  however,  is  not  raised 
here,  and  therefore  it  becomes  unneces- 
sary to  decide  it.  I  am  not  prepared  to 
say  that  if  it  conld  be  shewn  that  the 
subject-matter  of  insurance  at  the  time 
when  the  assured  has  information  upon 
which  otherwise  he  would  be  bound  to 
act,  is  in  such  a  condition  that  it  would 
absolutely  perish  and  disappear,  before 
notice  could  be  given  or  any  answer  re- 
turned, that  that  might  not  ezonse  the 
assured  from  giving  notice  of  abandon- 
ment, but  I  am  prepared  to  say  that 
nothing  short  of  that  would  excuse  him ; 
and  although  I  do  not  say  what  I  have 
stated  wonld  excnse  him,  I  am  not  pre- 
pared to  say  it  would  not ;  that  is  the 
limit  to  which  I  think  the  doctrine  could 
be  carried,  and  it  seems  to  me  that  to  go 
forther  than  that  would  let  in  the  danger 
to  provide  against  which  the  doctrine  of 
notice  of  abandonment  was  introduced 
into  the  contract  and  made  a  part  of  the 
contract. 

Having  stated  my  view  of  the  law,  I 
proceed  to  apply  it.  In  the  present  case 
the  ship  was  grievously  injured,  and,  I 
think,  in  order  to  consider  the  ruling  of 
Lord  Coleridge,  O.J.,  we  most  take  it,  for 
the  purpose  of  the  argument,  that  she  was 
so  much  injured  that  there  was  imminent 
danger  of  her  becoming  a  total  loss,  and 
I  think  we  must  take  it  she  had  sustained 
damage  to  this  extent  that  she  was  what 
is  called  a  constructive  total  loss,  that 
is  to  say,  that  she  was  in  such  a  condition 
that  the  assured  would  be,  if  he  fulfilled 
all  other  conditions,  in  a  position  to  claim 
for  a  constructive  total  loss.  We  must 
not  forget  that  the  ship  must  be  in  a 
condition  to  justify  what  was  done  after- 
wards, otherwise  the  fact  of  sale  or  the 
fact  of  giving  notice  of  abandonment  had 
no  effect  whatever.  A  sale  cannot  make 
a  total  loss ;  notice  of  abandonment  can- 
not enable  the  assured  to  recover  for  a 


total  loss  unless  the  sale  was  justifiable 
by  the  circumstances,  and  the  circum- 
stances were  such  as  to  justify  a  person 
in  claiming  for  a  total  loss.  The  con- 
strnctive  total  loss  in  other  words  must 
exist  before  either  the  sale  or  the  notice 
of  abandonment ;  the  cinmmstances  must 
be  such  as  to  justify  it.  I  think  we  must 
take  it  the  ship  was  in  such  a  condition, 
that  the  assured  was  entitied  to  aban- 
don, and  to  claim  for  a  total  loss,  but  for  a 
constructive  total  loss  only.  The  questions 
then  are,  first,  whether  the  assured  was 
excused  from  giving  notice  of  abandon- 
ment, and,  if  not,  whether  he  gave  any 
notice  of  abfuidonment ;  and,  secondly,  if 
he  did  give  notice  of  abandonment,  whe- 
ther he  gave  it  within  the  legal  time, 
because  if  he  gave  the  notice,  yet  if  he 
did  not  give  it  within  the  legal  time,  he 
cannot  recover  as  for  a  total  loss. 

It  was  argued  before  us  that  this  was 
an  actual  total  loss.  I  do  not  stop  to 
enter  into  that ;  it  is  clear  that  the  ship 
was  not  an  actual  total  loss ;  but  I  think 
we  are  bound  to  take  it  for  the  purpose 
of  argument  that  she  was  a  constructive 
total  loss ;  that  is,  she  was  in  imminent 
danger  of  becoming  a  total  loss  to  her 
owner.  She  may  become  a  total  loss  to 
her  owner  either  by  perishing,  although 
she  has  not  yet  perished,  or  she  may  be- 
come a  total  loss  by  reason  of  the  cost  of 
the  repairs  being  greater  than  the  value 
of  the  ship  when  repaired ;  in  either  case 
she  becomes  a  total  loss  to  her  owner.  I 
think  we  mnst  take  it  that  the  circam- 
stances  were  such  that  the  owner  had  a 
right  to  consider  that  in  all  probability 
the  cost  of  repairing  that  ship  wonld  be 
greater  than  her  value  when  repaired, 
and  that  she  would  become  a  total  loss. 
Therefore,  he  was  justified  in  assuming 
there  was  imminent  danger  of  her  be- 
coming a  total  loss,  and  he  would,  accord- 
ing to  the  rule  I  have  enunciated,  the 
moment  he  received  information  which 
would  lead  any  reasonable  man  to  come 
to  that  conclusion,  be  bound  to  give 
notice  of  abandonment  unless  he  was 
excused. 

The  owners  who  were  in  truth  the  real 
assured  were  a  firm,  some  of  whom  were 
resident  at  Singapore,  and  the  owners 
resident  at  Singapore  were  bound  to  act 
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in.  ihe  matter  of  this  insorance  and  claim. 
On  the  7th  of  Febrnary  those  owners  at 
Singapore  received  certain  information 
as  to  the  condition  of  the  ship,  and  thej 
did  not  in  fact  receire  any  material  ad- 
ditional information  after  that  time,  and 
upon  that  very  information  which  they 
received  they  did  eventnally  act,  in  re- 
solving to  alMindonthe  ship  and  in  giving 
notice  of  abandonment,  if  amy  notice  was 
ever  given.    It  is  clear  that,  nnless  they 
were  otherwise  excused,  on  the  7th  of 
Febmaiy  they  had  such  information  with 
regard  to  tlus  ship  as  shewed  that  she 
was  in  imminent  danger  of  becoming  a 
total  loss,  and  that  at  that  time  ti^ey 
were  bound  to  act  upon  it,  and  to  make 
np  their  minds  whether  they  would  aban- 
don or  not,  and  if  they  meule  up  their 
minds  to  abandon,    to    give    notice  of 
abandonment.     That  being  the  state  of 
things,  on  the  7th  of  February  the  ship 
was  not  sold.    Therefore  the  case  is  not 
within  the  rule  in  Bankin  v.  Potter  (4). 
They  did  not   receive    notice  of    such 
damage  as  made  it  imminent  that  the 
ship  might  become  a  total  loss,  and  at 
the  same  time  notice  that  the  ship  was 
sold,  but  they  received  the  information 
of  the  damage  that  had  happened  to  the 
ship  before   they  received    information 
that  the  ship  was  sold.     Bat  it  is  said 
that  at  that  time  the  ship  was  in  such  a 
condition  that  before  any  answer  to  a 
notice  of  abandonment  could  be  received 
from  the  underwriter,  a  reasonable  man 
might  have  sold  her.     I  do  not  enter 
into  that  consideration,  because  that  is 
not  the  rule  by  which  the  case  is  go- 
verned.    It  was  said  that  the  assured 
ought  to  have  sent  forward  the  informa- 
tion by  the  telegraph.     If  the  telegraph 
was  in  use  and  &own  by  the  majority  of 
persons  in  business  to  be  in  use  between 
Singapore  and  Europe,  it  is  clear  the 
information  ought  to  have    been    tele- 
graphed to  the  underwriter  in  London ; 
but  if  that  was  not  so,  then  it  would  be 
justifiable  to  send    the  information    to 
Europe  hy  letter ;  but  however  that  may 
be,  there  is  no  evidence  to  justify  a  jury 
in  aajin^  that  the  ship  would  actually 
have  penshed  as  a  ship  before  an  answer 
could  be  returned.     Therefore,  it  seems 
that  that  point  which  has  been  put  to  us 
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did  not  arise  in  this  case.  It  would  ap- 
pear the  owners  had  notice  of  the  immi- 
nent danger  of  the  ship  on  the  7th  of 
Febrnary,  and  the  case  is  not  brought  with- 
in Bo/nkm  v.  Potter  (4) ;  therefore  the 
owners  ought  to  have  given  notice  of 
abandonment  immediately  after  the  7th 
of  February.  They  ought  to  have  sent 
forward  that  notice  unless  circumstances 
prevented  them.  When  I  say  that  they 
were  bound  to  send  notice  immediately 
to  the  underwriters,  it  must  be  subject 
to  this,  that  if  there  was  no  post  for  a 
fortnight,  "  immediately "  then  is  ex- 
tended into  a  fortnight ;  but  they  would 
have  no  right  to  let  a  post  pass,  neither 
woidd  they  have  any  right  to  do  what 
they  did.';  which  was — not  to  send  notice 
to  the  underwriters,  not  to  send  notice 
to  an  agent  to  inform  the  underwriters, 
not  to  send  instructions  to  anybody  to 
abandon  the  ship,  but — to  send  forward  a 
mere  report  stating  the  circumstances 
about  their  ship  to  their  co-owner  at 
Zurich,  not  telling  him  to  abandon,  but 
leaving  it  to  him  to  consider  whether  he 
would  abandon  or  not.  The  owners  at 
Singapore  might  have  intended  to  act  in 
perfect  good  faith  to  the  underwriters, 
bat  they  made  this  mistake ;  instead  of 
sending  to  the  underwriters  or  to  the 
agent  of  the  underwriters  notice  of  their 
intention  to  abandon,  they  did  neither 
one  or  the  other,  but  they  only  sent  for- 
ward a  communication  to  their  co-owner, 
in  order  that  he  should  determine 
whether  he  would  abandon  or  not.  They 
&iiiled  to  send  notice  of  abandonment, 
and  the  question  does  not  arise  of  within 
what  time  notice  of  abandonment  was 
given.  It  was  assumed  by  Lord  Cole- 
ridge, G.J.,  and  therefore  we  must  take 
it,  either  that  on  the  11th  of  March  the 
underwriters  received  the  notice,  or  that 
it  was  on  the  11th  of  March  the  assured 
resolved  to  send  and  did  send  the  notice  ; 
but  even  if  the  underwriters  received  it 
on  the  11th  of  March,  there  is  the  fatal 
gap  between  the  time  when  the  owners 
at  Singapore  received  that  information 
and  the  time  when  the  owner  at  Zurich 
made  np  his  mind  to  act  upon  it.  It 
was  the  owners  at  Singapore  who  ought 
to  have  acted,  and  they  ought  either  on 
the  7th,  or  by  the  next  post  or  the  next 
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telegraph,  to  have  sent  forward  notice  to 
the  underwriters,  or  at  all  events  in- 
stractions  to  some  agent  of  theirs  to  give 
notice  to  the  underwriters,  becanse  the 
onlj  mode  of  abandonment  in  cases  of 
marine  insurance  is  to  give  notice  of 
abandonment,  and  the  assnred  is  bound 
to  give  notice.  It  is  the  notice  which  is 
the  symbol  of  the  abandonment.  That 
notice  mast  be  given  within  a  particular 
time.  In  this  case  it  is  obvioas  it  was 
not.  Therefore,  although  it  must  be 
assumed  there  were  circumstances  which 
entitled  the  assured  to  treat  the  loss  as  a 
total  loss;  and  althongh  it  must  be 
taken  that  at  some  time  or  other  he  did 
give  notice  of  abandonment,  yet  ia  my 
opinion  the  evidence  was  beyond  dispute 
that  he  did  not  give  notice  of  abandon- 
ment at  the  proper  time,  and  the  giving 
notice  in  proper  time,  unless  some  excuse 
exists,  is  a  condition  precedent.  No  such 
excuse  existed  in  this  case.  Therefore 
Lord  Coleridge  was  right  in  saying  that 
the  plaintiff  could  not  recover.  The 
judgment  of  the  Common  Pleas  Division, 
with  great  deference,  was  wrong.  The 
Court  carried  the  words  of  Lord  Black- 
bum  in  the  opinion  which  he  gfave  in 
BoMhin  V.  Potter  (4)  too  &r.  They 
carried  them  further  than  the  decision 
required;  and  I  cannot  help  thinking 
they  carried  them  further  than  Lord 
Blackburn  intended  them  to  be  carried. 
This  appeal  must  therefore  be  allowed. 

Cotton,  L.J. — This  is  an  action  upon 
a  policy  of  marine  insurance,  and  the 
qnestion  we  have  to  consider  is,  whether 
Lord  Coleridge,  C.J.,  was  right  in  say- 
ing there  was  no  question  for  the  jury, 
and  that  the  plaintiff  could  not  recover 
for  a  constructive  total  loss,  on  the 
ground  that  he  had  not  given  notice  of 
abandonment.  The  Common  Pleas  Divi- 
sion decided  that  the  case  ought  to  go 
down  for  a  new  trial,  in  order,  as  I 
understand  their  decision,  that  the  jury 
might  be  asked  whether  or  no  if  notice 
of  abandonment  had  been  given  it  would 
have  been,  in  the  result,  of  any  use  to 
the  underwriters.  Althongh  the  claim 
was  for  a  total  loss,  yet  the  ship  existed 
as  a  ship,  notwithstanding  the  damage  it 
had  snstoined.    For  the  purpose  of  our 


decision  we  must  consider  the  damage 
was  such  that  the  shipowner  was  entitled 
to  treat  it  as  a  constructive  total  loss, 
and  on  that  footing    to  claim   on  the 
policy  as  for  a  total  loss.     A  "  constmc- 
tive  total  loss  "  is  when  the  damage  is  of 
such  a    character    that  the  assured   is 
entitled,  if  he  thinks  fit,  to  treat  it  as  a 
total  loss.    When,  as  in  the  present  case, 
the  assured  elects  to  treat  the  loss  as  a 
total  loss,  he  is  bound  to  transfer  to  the 
underwriters  the  subject-matter  insured. 
The  general  rule  is  that  he  must,  as  soon 
as  he  has  the  information  which  enables 
him  to  make  his  election,  give  notice  to 
the  underwriters  that  he  has  so  elected. 
That  rule  is  founded  upon  two  grounds  : 
when  the  assured  has  once  elected  to 
treat  the  loss  as  a  total  loss,  the  under, 
writers  can  insist  upon  his  abiding  by 
the  election,  so  as  to  enable  them  to  take 
the  benefit  of  any  advantage  which  may 
arise  from  the  thing  insured.     Therefore 
the  object  of  notice,  which  is  entirely 
different  from  abandonment,  is  that  he 
may  tell  the  underwriters  at  once  what 
he  has  done,  and  not  keep  it  secret  in  his 
mind,  to  see  if  there  will  be  a  change  of 
circumstances.    There  is  another  reason : 
the  thing  in  various  ways  may  be  pro- 
fitably dealt  with,  as  the  ship  was  in  this 
case.     Therefore  the  second  reason  for 
requiring  notice  of  abandonment  to  be 
given  to  the  underwriters  is,  that  they 
may  do,  if  they  think  fit,  what  in  their 
opinion  is  best,  and  make  the  most  they 
can  out  of  that  which  is  abandoned  to 
them  as  the  .consequence  of  the  election 
which  the  assured  has  come  to.     How, 
then,  can  the  plaintiff  say  that  it  was  not 
necessary  in  the   present  case   to  give 
notice  of  abandonment  P 

It  is  suggested  that  if  the  jnry  should 
find  that  the  notice  would  have  been 
useless,  that  that  excuses  the  assured 
from  giving  such  notice.  It  is  unneces- 
sary to  consider  what  would  be  the 
result  if,  at  the  time  the  assured  received 
notice  of  those  facts  which  led  him  to 
treat  it  as  a  constructive  total  loss,  he 
also  knew  that  the  circumstances  were 
such  that  if  he  communicated  with  the 
underwriters,  and  waited  for  their  answer 
before  taking  any  action,  the  thing  in- 
sured  would    cease    to    exist,    and    be 
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entirely  loet.  I  think  so,  beoanse  al- 
ihongh  it  was  suggested  that  there  was 
such  stringent  necessity  in  this  case  for 
the  sale  of  the  ship,  that  if  it  had  not 
been  sold  it  wonld  have  perished,  there 
is  no  evidence  to  support  the  contention 
that  the  ship  was  in  this  imminent 
danger. 

Therefore  the  question  must  be  con< 
sidered  upon  the  assumption  that  there 
being  no  such  stringent  necessity  for 
selling  the  ship  to  save  her  from  being 
entirely  lost,  a  jury  might  possibly  find 
that  communicating  with  the  under- 
writers would  have  produced  no  useful 
result.  It  was  suggested  that  it  followed 
from  Banhin  v.  Potter  (4)  that  if  the 
notice  of  abandonment  was  of  no  use  to 
the  underwriter,  the  assured  was  excused 
from  giving  it ;  but  in  my  opinion 
nothing  that  was  said  by  the  learned 
Lord  who  moved  the  judgment  of  the 
House,  or  by  any  of  the  Judges,  supports 
that  contention.  In  that  case  the  policy 
in  qnestion  was  a  policy  on  freight, 
and  at  the  time  the  assured  received 
notice  of  the  loss,  he  also  received  notice 
that  it  was  impossible  to  earn  the  freight, 
and  they  decided  that  if  at  the  time 
when  the  assured  received  information 
to  enable  him  to  claim  for  a  total  loss,  he 
also  hears  that  the  thing  has  been  sold 
or  gone  out  of  his  power,  that  does  ex- 
cuse notice  of  abandonment,  but  they 
decided  no  more  than  that.  There  is 
nothing  in  the  observations  of  Blackburn, 
J.,  which  can  possibly  be  construed  to 
mean  that  where  the  assured  has  in  his 
possession  the  thing  insured  at  the  time 
when  he  received  notice  of  the  facts,  he 
tiien  is  excused  from  giving  notice  of 
abandonment  to  the  underwriters. 

On  principle,  ought  we  to  carry  what 
was  laid  down  in  Eanhin  v.  Potter  (4) 
further  than  that  case  has  carried  it? 
In  my  opinion,  no.  All  the  grounds 
upon  which  the  rule  requiring  notice  of 
abandonment  to  be  given  is  l»sed  apply 
equally  in  this  case,  even  although  the 
jury  might  find  that  in  the  ultimate  re- 
sult notice  of  abandonment  would  have 
prodnoed  no  good  result  to  the  under- 
writers. The  object  is,  as  I  have  pointed 
out  before,  to  communicate  to  the  under- 
writers that  decision  at  which  the  assured 
Voi.  48.— Q3.,  C.F.,  &  ExcH. 


has  arrived  at  the  earliest  possible  mo- 
ment, so  as  to  render  it  impossible  for 
him,  having  formed  that  decision,  to  re- 
tract it,  and  in  order  that  he  must  not  be 
allowed  to  run  the  chance  of  events,  and 
to  abstain  from  giving  notice,  and  after- 
wards excuse  himself  by  saying,  "  If  I 
had  given  notice  the  underwriters  would 
have  got  no  benefit  from  it;"  and  from 
the  other  ground  on  which  notice  is  re- 
quired it  equally  follows  that  it  must  not 
be  left  to  the  jury  to  say  whether  or  no 
notice  would  be  useful.  Suppose,  for 
various  reasons,  the  ship  in  this  case  had 
not  been  sold  for  two  or  three  months,  it 
is  obvious,  if  there  had  been  notice  to 
the  underwriters,  they  might  have  done 
something,  and  we  must  not  depart  from 
the  general  rule  laid  down  for  all  cases, 
simply  because  in  a  particular  case  a 
jury  might  find  that  notice  would  have 
produced  no  good  result.  I  think,  that 
where  the  assured  at  the  time  he  receives 
the  information  on  which  he  is  bound  to 
make  his  election  has  the  thing  insured 
in  his  power  or  under  his  control,  he  is 
bound  to  give  notice  to  the  underwriters. 

I  give  no  opinion  upon  the  question 
-which  arises  when  the  state  of  the  thing 
insured  is  such  that  before  the  communi- 
cation could  have  reached  the  under- 
writers it  must,  so  far  as  human  proba- 
bility goes,  have  ceased  to  be  in  specie. 

In  my  opinion,  therefore,  it  was  neces- 
sary that  due  notice  should  be  given  to 
the  underwriters.  "Was  notice  given  ? 
The  facts  are  that  one  of  the  owners  of 
this  vessel  was  at  Singapore,  and  had 
full  anthoritv  to  act  for  his  co-owners. 
It  is  shewn  that  he,  in  a  letter  of  the  7th 
of  February  to  the  master  of  the  ship, 
does  tell  lum  to  follow  the  advice  of 
those  who  have  surveved  the  vessel,  and 
sell.  This  owner  bemg  at  Singapore, 
received,  on  the  7th  of  February,  infor- 
mation of  the  survey  which  had  then 
taken  place,  and  that  survey  and  the 
letter  which  he  received  on  the  7th  of 
February  did  give  him,  not  only  all  the 
information  necessary  to  enable  him  to 
make  hia  election,  but  the  information 
upon  which,  in  &ct,  he  did  make  his 
election  to  treat  it  as  a  constructive  total 
loss.  Then  there  follows  some  direction 
to  get  a  surveyor's  opinion  whether  the 
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ship  could  or  could  not,  vithoat  repairs, 
come  down  to  Singapore;  the  captain 
stated  he  thought  she  conld  not,  bat  the 
owner  wished  it  to  be  pnt  in  the  report. 
It  is  said  that  shewed  he  had  not  made 
his  election  to  abandon,  and  wanted 
farther  information.  That,  however,  is 
not  so ;  for  in  that  letter  he  is  dealing 
with  the  vessel  as  one  that  was  in 
fatare  to  be  dealt  with  only  for  the 
benefit  of  the  onderwriters,  and  not  by 
the  owners  for  their  own  benefit. 

There  is  no  evidence  as  to  what  notice 
was  given  or  when  it  was  given,  bat  it 
seems  to  have  been  conceded  at  the  trial 
that  notice  was  given  on  the  11th  of 
March.  If  so,  that  was  the  first  notice 
which  was  given  by  the  assared  to  the 
underwriter.  If  the  letter  of  the  30th  of 
January  gave  all  the  necessary  informa- 
tioD  to  uie  owner  at  Singapore  which 
enabled  him  to  judge  whether  he  would 
elect  to  abandon  or  not,  then  he  ought  at 
onoe,  or  within  a  reasonable  time,  to  have 
given  notice  to  the  underwriters,  and  not 
simply  to  have  sent  that  letter  to  Europe 
without  any  instructions,  and  to  have 
left  it  to  the  agent  to  decide  what  he 
would  do.  But,  at  any  rate,  the  letter 
of  the  3rd  of  February,  received  on  the 
7th,  was  a  letter  which  gave  the  ftdl  in. 
formation.  I  am  of  opinion  that  notice 
given  on  the  11th  of  March  would  not  be 
g^ven  in  reasonable  time  after  the  7th  of 
February.  I  am  of  opinion  that  the 
judgment  of  Lord  Coleridge,  G.J.,  was 
right,  and  that  the  question  which  the 
Court  of  Common  Pleas  thought  ought 
to  have  been  left  to  the  jury  ought  not 
to  have  been  left  to  them. 

Tbesioer,  L.J. — ^I  am  of  opinion  that 
the  judgment  of  Lord  Coleridge,  C.J., 
was  right,  and  should  be  affirmed.  The 
plaintiff  seeks  to  recover  in  respect  of  a 
constructive  total  loss.  It  is  impossible, 
upon  the  facts  which  have  been  admitted 
ai  the  trial,  for  him  to  put  his  case  higher, 
and,  on  the  other  hand,  the  underwriter, 
the  defendant,  does  not  contend  that  the 
facts  admitted  were  not  sufi&cient  to  en> 
title  the  assured  to  treat  the  loss  which 
did  occur  as  a  constructive  total  loss. 
That  being  so,  it  was  incumbent  on  the 
assured  to  prove    one  of   two  things; 


either  that  he  abandoned  and  gave  notiee 
of  the  abandonment  immediately  upon 
his  receiving  fuU  information  of  the  loss ; 
that  is  to  say,  as  soon  as  he  had  before 
him  all  the  materials  upon  which  he 
might  properly  be  called  upon  to  make  his 
election ;  or  that  the  circumstances  of 
this  particular  case  were  such  that  they 
rendered  the  giving  of  notice  of  aban> 
donment  useless  and  unnecessary. 

Now,  at  the  trial  before  Lord  Cole* 
ridge,  C.J.,  the  plaintiff  adopted  the 
latter  alternative,  and  it  was  urged  on 
his  behalf  that  the  sale  of  the  vessel, 
which  was  the  subject  of  the  insurance, 
upon  the  23rd  of  February,  was  a  rea- 
sonable and  prudent  sale ;  that  the  com- 
munication of  the  fact  of  that  sale  being 
about  to  take  place  could  not  reach  the 
underwriters  in  time  to  enable  them  to 
take  any  advantage  of  it  or  to  give  any 
orders  in  reference  to  the  vessel,  and 
that  consequently  the  case  was  within 
the  decision  in  Eankin  v.  Potter  (4),  and 
therefore  that  notice  of  abandonment  was 
not  necessaiy.  Lord  Coleridge,  C.J., 
assumed,  as  he  was  bound  for  the  pur- 
pose of  the  case  to  assume,  that  the  sale 
was  reasonable  and  prudent,  but  held, 
and  I  am  of  opinion  rightly  held,  that 
notwithstanding  that  fact  it  was  incum- 
bent upon  the  assured  to  give  notice  of 
abandonment.  Now,  in  the  first  place, 
it  is  to  be  observed  that  at  the  root  of 
the  contention  of  the  assured  lies  the 
question  of  fact  whether  or  not  it  was 
impossible  for  him  to  have  communicated 
to  the  underwriters  in  time  to  enable 
them  to  take  any  advantage  of  the  com- 
munication, and  even  upon  that  point  it 
appears  to  me,  and  I  should  be  perhaps 
prepared  so  to  decide  if  it  were  neceesanr 
that  the  assured  has  failed  to  establish 
any  such  impossibility.  Upon  the  7th  of 
February  he  received  full  materials  upon 
which  to  exercise  his  election  to  abandon. 
A  system  of  telegraphic  communication 
existed,  and  as  far  as  one  can  see  had 
existed  for  some  time  between  Singapore 
and  London,  and  it  was  not  unreasonable, 
or  rather  it  was  reasonable,  that  commu- 
nication should  be  made  under  certain 
circumstances  by  the  assured  to  the  un- 
derwriters. This  is  made  plain  by  the 
evidence    of    the    plaintiffs    themsalvee, 
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because  in  the  letter  of  the  7th  of  Feb- 
nuuy,  written  by  the  firm  at  Singapore 
to  we  master  of  the  vessel,  they  say  in 
certain  events  ■which  ai-e  mentioned  in 
the  letter,  and  to  which  I  need  not  more 
particolarly  refer,  they  propose  to  tele- 
graph to  the  nnderwriters.  But  it  ap- 
pears to  me  unnecessary  to  decide  this 
case  on  that  question  of  &ct,  and  I  will 
assome  for  the  purpose  of  the  further 
discussion  of  the  case  that  it  might  rea- 
sonably be  said  that  the  question  whether 
or  not  the  assured  ought  to  have  used 
the  telegraphic  communication  with  the 
nnderwriters  was  a  question  of  fact 
which  ought  to  have  been  left  to  the 
jury.  But  then  arises  the  question 
whether,  assuming  that  to  be  the  case, 
the  facts  proved  at  the  trial  bring  this 
case  within  the  decision  of  Bankin  v. 
PoUer  (4).  Now,  in  using  the  words, 
"  within  the  decision,"  I  do  not  wish  to 
be  misunderstood.  I  quite  admit  that 
this  Court  is  equally  bound  by  any  prin- 
ciple of  law  clearly  enunciated  by  the 
House  of  Lords  and  treated  by  them  as 
the  basis  of  their  decision,  but  admitting 
tiiat  to  the  foil,  what  is  the  principle 
which  is  to  be  collected  from  that  case  P 
Putting  it  as  high  as  it  can  possibly  be 
put  in  favour  of  the  plaintiff,  it  seems  to 
me  to  come  to  no  more  than  this  :  that 
when  at  the  time  that  the  assured  pro- 
perly elects  to  treat  a  loss  as  a  total  loss, 
a  constructive  total  loss,  there  is  no  pos- 
sibili^  of  the  insurers  deriving  any 
advantage  from  the  notice  of  abandon- 
ment, in  that  case  the  assured  need  not 
go  through  what  has  been  termed  the 
idle  ceremony  of  giving  such  a  notice. 
I  say  patting  the  principle  as  high  as  it 
can  be  put  in  favour  of  the  plaintiff, 
because  when  the  opinions  of  the  learned 
law  Lords  in  that  case  are  considered  I 
think  it  wOl  be  found  clearly  that  the 
principle  laid  down  did  not  even  extend 
as  far  as  I  have  suggested.  I  think  it 
would  be  convenient,  while  I  am  upon 
that  point, .  to  refer  to  two  or  three 
passages  of  the  opinions  of  the  Lords  as 
bearing  oat  the  view  which  I  have  pro- 
pounded. Lord  Chelmsford  (at  p.  157) 
says  this :  "  In  Farnworth  v.  Hyde  (2), 
under  similar  circumstances  of  the  loss 
of  the  ship  insured,  and  of  her  sale  having 
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reached  the  assured  at  the  same  time,  it 
was  held  that  the  underwriters  were 
liable  for  a  total  loss  without  notice  of 
abandonment.  This  seems  to  place  the 
rule  as  to  notice  of  abandonment  on  a 
reasonable  foundation.  No  prejudice  can 
possibly  arise  to  the  underwriters  from 
withholding  a  notice  where  it  is  wholly 
out  of  their  power  to  take  any  steps  to 
improve  or  alter  their  position."  stop- 
ping at  that  point  of  Lord  Chelmsford's 
opinion,  it  is  clear  he  is  not  laying  down 
the  principle  as  an  absolute  principle  to 
be  applied  to  all  facts  and  circumstances, 
but  is  laying  it  down  to  be  applied  to  the 
case  when  at  the  time  the  assured  re- 
ceived notice  of  the  loss,  he  also  received 
notice  that  the  subject-matter  of  the  in- 
surance was  no  longer  in  specie,  and 
therefore,  although  there  was  something 
to  abandon,  that  is  to  say,  the  produce  of 
the  sale,  there  was  no  part  of  the  matter 
insured  that  could  by  any  possibility  be 
abandoned  to  the  underwriters.  Then, 
again,  Loi-d  Colonsay  (at  p.  161)  says 
this  :  "  I  think  that  the  reason  of  the  thing 
tells  us  that  where  there  is  nothing  sub- 
stantially to  abandon  to  the  party  to 
whom  the  notice  of  the  abandonment  is 
given,  and  he  could  gain  nothing  by  it, 
then  it  is  not  necessary  to  give  that 
notice."  And  Lord  Hatherley  (at  p.  165), 
after  dealing  with  the  argument  which 
had  been  urged  on  behalf  of  the  under- 
writers to  the  effect  that  they  were  under 
all  circumstances  and  all  states  of  fact  to 
be  the  judges  whether  notice  of  abandon- 
ment cotdd  or  would  not  be  of  any  ser- 
vice to  them,  says :  "  I  apprehend  that 
certainly  no  authority  has  been  cited  to 
shew  that  this  notice  of  abandonment  is 
to  be  considered  necessary  in  a  case  where 
no  such  advantage  could  possibly  accrue 
to  the  underwriters.  If  the  vessel  be  not 
really  wholly  lost,  if  it  be  only  a  con- 
structive total  loss,  as  it  is  termed 
(though  that,  perhaps,  is  not  a  very 
happy  phrase),  occasioned  by  the  impos- 
sibility of  effecting  repairs,  the  cost  of 
which  wiU  not  exceed  the  whole  value 
of  the  ship  when  repaired,  then  there 
being  something  in  esse  to  be  handed 
over  to  the  underwriters,  it  is  necessaiy 
that  they  should  be  informed  of  this  in 
order  that  they  may  have  an  opportn* 
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nitj  of  making  the  best  use  they  can  of 
what  remains."  Farther  on  he  says: 
"  Bat  in  this  case  there  is  nothing  sag- 
gested  (except  one  single  point  which  I 
will  notice  in  a  moment)  as  to  any  ad- 
vantage that  coald  have  been  derived  by 
the  anderwriters  from  any  saoh  notice  of 
a  constractive  total  loss  being  g^iven  to 
them  on  the  part  of  those  who  had  in- 
sared."  So  mach  for  the  opinions  of 
the  learned  Lords.  Then  it  is  said  there 
is  something  to  be  collected  from  the 
language  of  Blackbnm,  J.,  in  his  opinion 
to  the  Honse  of  Lords,  from  which  it 
may  be  inferred  that  the  principle  laid 
down  can  be  farther  extended.  Now,  in 
the  first  place,  it  is  to  be  observed  that 
the  opinion  of  Blackbnm,  J.,  delivered  to 
the  House  of  Lords  is  not  a  binding 
authority  upon  as,  and  although  the 
opinion  is  veiy  valuable  for  the  purpose 
of  gliding  as,  we  have  to  look  at  the 
opinions  of  the  Lords,  and  not  the 
opinions  of  the  Judges  given  to  the 
Lords ;  but,  at  the  same  time,  I  think  I 
may  also  say  that  when  the  whole 
opinion  of  Blackburn,  J.,  is  looked  at,  it 
does  not  justify  the  contention  which 
has  been  raised  on  behalf  of  the  plaintiff, 
and  without  taking  up  time  by  reading 
passages  from  that  opinion,  I  woald  say 
that  it  goes  no  further  than  the  opinions 
of  the  Lords  themselves ;  that  where  at 
the  time  that  the  assured  receives  notice 
of  the  loss  and  has  to  exercise  his  elec- 
tion to  abandon,  there  is  no  part  of  the 
subject-matter  of  the  insurance  to  aban- 
don,  and  therefore  no  possibility  of  an 
advantage  to  the  underwriters  if  they 
did  receive  the  notice  ;  in  that  case  the 
assured  may  be  discharged  from  the  onvs, 
which  otherwise  would  Ue  upon  him,  of 
giving .  a  notice  of  abandonment ;  and 
when  one  considers  the  lengths  to  which 
the  principle  might  be  carried  if  the 
ai^ument  on  the  part  of  the  plaintiff  in 
this  case  could  be  supported,  I  think 
that,  in  the  absence  of  authority,  it  is 
impossible  to  hold  that  it  would  be 
proper  to  find  in  favour  of  that  conten- 
tion. One  can  see  that  if  at  any  moment 
an  assured  who  is  entitled  to  treat  a  loss 
as  a  constructive  total  loss  may  at  the 
same  time  absolve  himself  from  the  ne- 
cessity of  gfiving  notice  of  abandonment 


by  selling  the  vessel,  which  although  a 
prudent  course  is  not  a  necessary  course, 
it  would  lead  to  the  greatest  danger  of 
frauds  upon  the  anderwriters,  and  at  all 
events  to  very  considerable  inconvenience 
in  reference  to  policies  of  marine  insur- 
ance. 

Now  what  are  the  facts  in  this  case  P 
I  have  not  heard  any  evidence  whatever 
which  has  been  put  before  Lord  Cole- 
ridge, C.J.,  or  which  has  been  put  befisre 
us,  to  the  effect  that  there  was  any  abso- 
lute necessity  for  the  sale  of  this  vessel, 
and  although  it  is  admitted  that  the  ves- 
sel was  a  constructive  total  loss  in  this 
sense,  that  the  cost  of  repairs  to  the  ves- 
sel would  be  greater  than  the  value  of 
the  vessel  when  repaired,  I  cannot  trace 
any  evidence  to  the  effect,  that  if  the  sale 
of  that  vessel  had  been  postponed  even 
for  two  or  three  or  four  months,  she 
would  have  ceased  to  exist  in  specie  or 
that  the  loss  from  a  constructive  total 
loss  would  have  become  an  actual  total 
loss.  If  that  be  so,  then  upon  principle 
and  authority  it  appears  to  me  that  the 
plaintiff  is  not  entitled  to  use  the  fact  of 
that  sale  as  a  reason  for  excusing  himself 
from  giving  a  notice  of  abandonment. 

Then  the  only  remaining  question 
which  has  also  been  argued  before  us, 
although  it  does  not  appear  to  have  been 
raised  before  Lord  Coleridge,  C.J.,  at 
the  trial,  is,  that  the  plaintiff  did,  as  a 
matter  of  fact,  elect  to  abandon  within  a 
reasonable  time,  and  did  give  notice  of 
abandonment  to  the  underwriters  also 
within  a  reasonable  time. 

Now,  how  stand  the  facts  upon  that 
question  ?  For  the  purposes  of  the  trial, 
and  for  the  purposes  of  the  judgment  of 
Lord  Coleridge,  C.J.,  an  imaginary  date 
of  giving  notice  of  abandonment,  namely, 
the  date  of  the  11th  of  March,  appears  to 
have  been  taken  by  both  parties  aa  a 
datum,  but  in  point  of  fact  no  notice  was 
given  at  any  such  date,  and  both  parties 
when  arguing  before  us  have  gone  behind 
that  date ;  and  while  on  the  part  of  the 
plaintiff  it  has  been  contended  that  reaUy 
notice  of  abandonment  was  given  at  an 
earlier  date  and  immediately  npon  the 
receipt  of  full  information  of  the  loss, 
npon  the  part  of  the  defendant  it  has 
been  urged  that  no  notice  of  abandon- 
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ment  was  givefn  by  any  earlier  coiiminiii« 
cation  than  the  letter  of  the  27th  of 
February,  which  was  written  by  the 
plaintiff  b  firm  at  Singapore  ;  and  when 
the  other  letters,  namely,  those  of  the 
31st  of  January  and  the  7th  of  February 
— which,  be  it  observed,  were  not  letters 
Bent  to  the  agents  of  the  assured  in  Lon- 
don for  the  purpose  of  being  communi- 
cated to  the  underwriters,  but  were  letters 
sent  to  the  plaintiff  on  the  record  at 
Zurich ; — when  the  terms  of  those  letters 
are  read  and  considei-ed  it  is  obvious  that 
so  far  from  those  being  letters  suggesting 
to  him  the  giving  notice  of  abandonment, 
th^  were  only  letters  giving  him  such 
information  aa  the  plaintiff's  firm  at 
Singapore  themselves  had,  with  the 
statement  that  he  would  receive  further 
information,  as  they  themselves  received 
it,  and  it  appears  to  me  clear  that  even  if 
the  letter  of  the  27th  of  February  itself 
can  be  considered  as  a  notice  of  abandon- 
ment,  that  at  aU  events  is  the  first  notice 
which  can  be  said  to  have  been  given  to 
the  underwriters. 

Let  us  examine  the  matter  further.  On 
ihe  7th  of  February  the  plaintiff's  firm 
at  Singapore  had  full  information  as  to 
the  loss  and  all  the  malerials  upon  which 
they  might  perhaps  have  relied  to  elect 
whether  they  would  abandon,  in  other 
words,  whether  they  would  treat  the  loss 
which  had  been  sustained  as  a  purtial 
loss  or  as  a  constructive  total  loss.  I 
need  not  refer  more  in  detail  to  the  letter 
written  by  the  Singapore  firm  to  the 
master  of  the  ship.  I  would  merely  say 
that  the  whole  purport  and  scope  of  that 
letter  shews  that  while  they  were  con> 
sidering  the  question  of  a  complete  con- 
demnation of  the  vessel  with  reference  to 
the  further  question,  whether  the  vessel 
should  be  teicen  to  Singapore  and  there 
repaired  on  behalf  of  the  underwriters, 
so  far  as  regards  the  question  of  con- 
structive total  loss,  the  plaintiff's  firm 
themselves  considered  that  they  had  full 
information  as  to  the  nature  of  the  loss, 
and  such  information  as  they  were  pre- 
pared to  act  upon  in  treating  that  loss  as 
a  constructive  total  loss.  If  that  be  so, 
then  the  plaintiff  is  in  this  dilemma, 
either  he  elected  to  abandon  on  the  7th 
of  Febmaiy,  or  ooncnirently  with  the 
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order  for  sale,  or  the  sale  on  the  23rd  of 
February,  or  not  till  after  that  sale.  If 
he  elected  to  abandon  on  the  7th,  then 
no  facts  have  been  proved  on  the  part  of 
the  assured  to  account  for  the  delay 
between  the  7th  of  February,  when  the 
assured  elected  to  abandon,  tuid  the  27th  of 
February,  when  for  the  first  time  he  sent 
forward  the  notice  of  abandonment.  On 
the  other  hand,  if  we  take  the  date  of  the 
23rd  of  February  as  the  date  of  the  elec- 
tion to  abandon,  and  a  fortiori  if  we  take 
any  date  after  the  sale  on  the  23rd  of 
February,  then  the  plaintiff  is  in  this 
difficulty,  the  assumption  is  that  he  had 
full  materials  upon  which  to  elect  to 
abandon  upon  the  7th  of  Febmaiy, 
therefore  he  was  called  upon  to  elect  to 
abandon  on  that  day,  and  if  he  did  not 
elect  to  abandon  till  the  23rd,  still  more 
if  he  did  not  elect  to  abandon  till  a  later 
day,  then  that  election  to  abandon  was 
too  late,  and  if  the  election  to  abandon 
only  took  place  after  the  sale,  then  it 
follows  that  the  sale  was  a  determination 
of  their  election  as  against  the  idea  of 
the  loss  being  treated  as  a  constructive 
total  loss. 

For  these  reasons  it  appears  to  me  that 
the  onus  of  proof  being  upon  the  plain- 
tiff, he  failed  to  give  any  evidence  to 
shew  that  he  elected  to  abfmdon,  or  g^ve 
notice  to  abandon  within  a  reasonable 
time,  and  as  he  gave  no  evidence  to  jus-, 
tify  Lord  Coleridge,  C.J.,  in  leaving  the 
matter  to  the  jury  to  decide,  Lord  Cole- 
ridge's judgment  was  right,  and  the  Court 
below  were  wrong  in  holding  that  the 
matter  should  go  down  for  a  new  trial. 

Judgment  reversed. 


Solicitors — Faiker  &  Clarke,  for  plaintiff;  Hoi- 
lams,  Son  &  Covaid,  for  defendant. 
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■\ma       fBTEBSHlD    (re«pon(2«n<)    V.    THB 

Jnl     15    1      I-ONDON    AND    NOBTH    WBSTKEN 

^        ■  1_     BAIIiWAT  COMPANY  (a^eVLdflit). 

Carriers  6y  Railway — Undue  Preference 
— Advantages  by  rival  Idnes — 8  ^  9  Viet, 
e.  20.  ».  90 ;  17  ^  18  Vict.  c.  51.  s.  2. 

The  respondent  carried  on  business  as  a 
brewer  at  B.,  and  employed  the  appellants 
to  eowvey  goods  for  him  by  their  railway. 
The  respondent's  premises  were  not  eon- 
nected  by  sidings  with  any  railway.  The 
respondent  was  charged  by  the  appellants  a 
station  to  station  rate  for  the  carriage  of 
goods  to  and  from  B.  {mtHusive  of  charge 
for  staUon  accommodation),  <md  one  shil- 
Kng  per  ton  for  cartage.  Three  other  firms 
at  B.  had  premises  eonrieeted  with  the  Mid- 
land BaUway  by  sidings,  from  which  aU 
goods  forwarded  or  received  were  loaded  and 
unloaded.  The  cost  of  cartage  was  thus 
saved,  and  in  addition  the  Midland  Rail- 
way Company  allowed  to  these  three  firms  a 
rebate  of  9d.  per  ton,  as  representing  the 
value  of  station  accomtnodation,  and  other 
services  which  by  reason  of  the  eonneeting 
sidings  were  not  required.  The  appellants, 
with  the  view  to  attract  the  custom  of  the 
three  fi/rms,  carted  goods  for  them,  gratui- 
tously, OMd  allowed  to  them  also  a  rebate  of 
9d.  per  ton  on  the  station  to  station  rate. 
The  result  was  that  the  respondent  had  to 
pay  Is.  9d.  per  ton  more  th/in  the  three 
firms  for  goods  carried  voider  the  same  cir- 
cumstances : — Held  {^affirming  the  unani- 
mmts  decisions  of  the  Queen's  Bench  Divi- 
sion and  of  the  Court  of  Appeal),  that  the 
transaction  a/mowUed  to  a  breach  of  section 
90  of  the  Railways  Clauses  Consolidation 
Act,  184)5,  as  being  a  reduction  of  charges 
in  favour  of  the  three  firms,  and  of  section  2 
of  the  Railway  and  Canal  Traffic  Act,  1854, 
as  being  an  undue  preference  of  the  three 
firms,  and  that  the  respondent  was  entUted 
to  recover  back  the  Is,  9d.  per  ton  from  the 
appellants. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  reported  47  Law  J. 
Rep.  Q.B.  284 ;  b.  c.  Law  Eep.  3  Q.B. 
D.  135,  affirming  the  decision  of  the 
Queen's  Bench  Division,  reported  46  Law 
J.  B«p.  Q.B.  289 ;  s.  o.  Law  Rep.  2  Q.B. 
D.  254. 


The  action  was  brought  by  Evershed, 
the  respondent,  to  recover  the  sum  of 
1,3562.  8s.  7d.,  in  respect  of  overcharges 
by  the  appellaixts  as  carriers  of  goods  by 
railway. 

The  action  was  entered  for  trial  at  the 
Summer  Assizes,  1876,  for  the  county  of 
Derby,  bat  it  was  agreed  that  a  case 
should  be  stated,  pursuant  to  the  Common 
Law  Procedure  Act,  1852,  for  the  opinion 
of  the  Court. 

The  material  &cts,  as  stated  in  the 
case,  are  as  follows : — 

The  plaintiff  is  a  brewer,  and  has, 
since  the  year  1853,  carried  on  business 
at  Burton-on- Trent. 

There  are  three  railway  companies  who 
have  stations  in,  and  carry  goods  to  and 
from  Burton,  viz.,  the  defendants,  the 
Midland  Railway  Company,  and  the 
North  Staffordshire  Railway  Company. 
The  premises  of  the  plaintiff  are  not 
connected  by  sidings  with  the  stations  or 
lines  of  railway  of  either  of  the  three 
companies. 

The  three  companies  were  in  the  habit 
of  charging  brewers  whose  premises  were 
not  connected  with  their  stations  or  lines 
a  station  to  staljon  rate  (inolusiye  of 
charge  for  station  accommodation)  on  all 
goo(£  carried  to  or  from  Burton.  The 
railway  companies  abo  undertook,  if  re- 
quired,  to  oirt  the  goods  between  their 
stations  and  the  premises  of  the  brewers, 
and  were  in  the  habit  of  making  for  sach 
cartage  an  additional  charge  of  1«.  per 
ton  beyond  the  station  to  station  rate. 

Among  other  brewers  carrying  on  busi- 
ness at  Burton  there  were  three  firms, 
Messrs.  Truman,  Hanbnry  te  Bnxton; 
Messrs.  Ind,  Coope  &  Co.,  and  Messrs. 
Cooper  &  Co.  The  severaJ  premises  of 
these  three  firms  were  connected  by 
sidings  with  the  goods  station  at  Burton 
of  the  Midland  Railway  Company. 

By  the  use  of  these  sidings  the  costs  of 
cartage,  of  loading  and  unloading  goodB, 
and  of  station  accommodation  was  saved 
in  respect  of  goods  of  these  three  firms 
forwarded  by  the  Midland  Railway. 

In  the  case  of  these  three  firms,  there- 
fore, the  Midland  RaUway  made  no 
charge  for  cartage,  and  allowed  a  rebate 
or  reduction  of  9d.  per  ton  in  respect  of 
the  other  services  dispensed  with  by  rea- 
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Bvmhed  t.  London  and  Ifortii  Western  Bati.  Oo^ 
son  of  thfi  BidiBga.     This  rebate  &ii\j  re- 
preeeated  ihe  cost  thas    saved    to  the 
oompauy. 

The  defendants  and  the  Midland  Bail- 
waj  Companj  equally  professed  to  carry 
to  all  towns  in  England,  Scotland  or 
Wales,  8Lnd  to  most  of  these  towns  they 
had  equal  fiEwilities  of  access,  but  in  the 
case  of  some  towns  access  was  quicker  by 
one  than  by  the  other  of  the  two  lines  of 
railway. 

The  line  of  the  defendants  was  not  con- 
nectod  by  sidings  with  the  premises  of 
either  of  the  three  firms,  but  &om  1872, 
the  defendants,  with  the  view  of  securing 
a  share  of  the  traffic  of  the  three  firms, 
which  was  considerable,  allowed  to  them 
a  rebate  at  the  rate  of  9(2.  per  ton  on 
goods  carried  by  them,  and  charged  these 
firms  nothing  for  cartage,  although  they 
carted,  and  loaded  and  unloaded  their 
goods,  and  afforded  in  respect  of  such 
goods  the  ordinary  accommodation  of 
their  goods  station. 

For  several  years  the  plaintifiP  and  cer- 
tain other  brewers  employed  a  man  named 
Ball  to  manage  their  traffic  business.  Ball 
was  aware  of  the  terms  on  which  the 
defendants  carried  goods  for  the  three 
firms,  but  for  his  own  purposes  concealed 
such  knowledge  from  his  employers,  and 
the  plaintiff  did  not  get  reliable  informa- 
tion of  what  was  being  done  until  Sep- 
tember, 1874. 

On  the  7th  of  January,  1875,  the  plain- 
tiff wrote  to  the  defendants,  complaining 
of  the  free  cartage  so  done  and  the  rebate 
so  made  by  them  to  the  three  firms,  and 
asking  for  the  repayment  of  the  various 
amounte  which  he  had  paid  for  carriage 
of  goods  at  rates  over  and  above  those 
charged  to  the  three  firms,  and  on  the 
30th  of  January  following  he  made  appli- 
cation to  the  BaUwuy  Commissioners  un- 
der the  Regulation  of  iiailways  Act,  1873, 
"  in  which  he  complained  of  the  terms  on 
which  the  goods  of  the  three  firms  were 
carried,  and  asked  for  an  order  that  the 
defendants  should  desist  from  such  prac- 
tice, which  he  alleged  to  be  an  undue 
l«eference." 

The  Commissioners  thereupon  granted 
an  injonotion,  and  the  defendante  in  pur- 
snaiice  thereof,  ceased  on  the  Slst  of 
March,  1875,  to  cart  gratuitously  for  the 
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three  firms,  and  to  make  them  the  allow- 
ances  before  mentioned,  and  the  conse- 
quence was  that  the  defendante  lost  a 
great  part  of  the  traffic  of  the  three 
firms. 

The  plaintiff  then  brought  this  action 
to  recover  the  alleged  overcharges,  at  ihe 
rate  of  Is.  9d.  per  ton  upon  goods  can-ied 
by  the  defendants  for  him  under  the  cir- 
cumstances described. 

The  question  for  the  Court  was  whe- 
ther the  plaintiff  was  entitled  to  recover 
the  whole  or  any  part  of  the  alleged  over- 
charges. 

The  Court  was  to  have  power  to  draw 
inferences  of  fact. 

The  Special  Case  was  heard  in  the 
Queen's  Bench  Division  on  the  19th  of 
January,  1877,  and  on  the  2nd  of  Feb- 
ruary following  the  Court  g^ve  judgment 
for  the  plaintiff. 

The  defendants  appealed ;  and  on  the 
29th  of  November  the  judgment  was 
affirmed  by  the  unanimous  decision  of 
the  Court  of  Appeal,  consisting  of  Bram- 
well,  L.J.,  Brett,  L.J.,  and  Cotton,  L.J. 

The  defendants  then  brought  this  ap- 
.  peal  to  the  House  of  Lords. 

Mdlor  and  /.  8.  Dugdale,  for  the 
appellants. — The  question  in  this  case  ia 
whether  there  has  been  a  violation  by 
the  appellants  of  the  equality  clause  con- 
tained in  section  90  of  the  Bailways 
Clauses  Consolidation  Act,  1845,  oi  an 
"  undue  preference  "  within  the  meaning 
of  section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854.  There  is  no  sugges- 
tion that  the  rates  charged  for  the  car- 
riage of  the  respondents'  goods  are  in 
themselves  unreasonable  ;  and  unless  the 
case  comes  within  the  restrictions  im- 
posed by  one  or  other  of  these  statutes, 
the  appellante  would  have  a  clear  and 
undoubted  right  to  levy  those  charges. 
It  is  contended,  in  the  first  place,  that 
the  equality  clause  of  the  Act  of  1845 
does  not  apply.  The  charge  for  cartage 
js  clearly  not  within  that  clause.  Section 
90  provides  that  all  "tolls"  shaU  be 
charged  equally  under  like  circum- 
stances ;  but  section  3  says  that  "  the 
word  toll  shall  include  any  rate  or  charge 
or  other  payment  payable  under  the 
special    Act    for    any    passenger  .... 
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matters  or  things  conveyed  on  the  rail- 
way." And  it  has  been  decided  that  the 
word  "  toll "  means  only  tolls  in  the 
proper  sense  of  the  word,  that  is,  tolls 
paid  for  the  use  of  the  railway,  and  does 
not  include  charges  for  the  conveyance 
\i7  the  company  of  goods  as  carriers — 
WoOm  t.  2%«  London  and  Sovih  Wettem 
Badhoay  Con^pawy  (1).  The  sums  of  1«. 
and  of  9i.  per  ton  were  therefore  not 
"  tolls  "  for  conveytuQoe  of  the  respon- 
dents' goods  on  the  line  of  railway,  bat 
reasonable  charges  for  the  conveyance  of 
goods  to  and  from  the  defendants'  pre- 
mises for  accommodation  at  the  station 
and  for  loading  the  goods  on  the  tracks 
for  conveyance,  on  the  railway.  These 
charges  were  therefore  altogether  ontside 
section  90  of  the  Act  of  1845. 

It  is  contended,  farther,  that  the  remis- 
sion of  these  chai^^  allowed  to  the  three 
firms  of  brewers  having  their  premises 
connected  by  sidings  with  the  Midland 
Railway  did  not  constitae  an  "undae 
preference  "  within  section  2  of  the  Act 
of  1854.  That  section  forbids  a  rail- 
way company  to  give  to  any  person  an 
•'  undue  or  unreasonable  preference,"  or 
to  subject  any  person  to  "  an  undue  or 
unreasonable  prejudice  or  disadvantage." 
It  would  therefore  seem  from  the  lan- 
grnage  of  the  section  itself  that  a  com- 
pany may  give  to  one  customer  a  prefer- 
ence over  another  customer,  bat  not  an 
nndae  or  unreasonable  preference.  In 
Strick  v.  The  Swansea  Ganal  Gompa/ny  (2) 
it  was  decided  that  the  company  might 
make  a  proportionabiy  less  charge  per 
ton  per  mile  for  goods  carried  a  greater 
than  for  goods  carried  a  less  distance, 
and  also  that  they  might  carry  at  a  lower 
rate  for  a  particular  individual  in  con- 
sideration of  a  large  guaranteed  minimum 
sum,  in  order  to  enable  them  to  enter 
into  saccessful  competition  with  a  rival 
line  of  railway.  A  large  customer,  as 
these  firms  were,  may  be  charged  at  a 
lower  rate  than  customers  generally,  even 
though  he  may  thereby  incidentally  oust 
his  competitors  from  the  market.  Many 
decisions  shew  that  the  interest  of  the 

(1)  39  Taw  3.  Bep.  Ezch.  67 ;  s.  e.  Law  Bep. 
5E»!L62. 

(2)  16  Com.  B.  Bep.  I7.S.  245;  a.  c.  33  Law  J. 
Bep.  C.B.  240. 


company  may  fiurly  and  properly  be 
taken  by  them  into  consideration  in  gra- 
duating their  scale  of  charges — Ba/ruiome 
V.  The  Eastern  Cownties  BaUway  Com- 
pany (3)  ;  Baxendale  v.  The  Oreat  Wes- 
tern BaUway  Company  (4)  ;  and  NiohoU 
son  T.  The  Qreat  Western  Bailioay  Com- 
pany (5).  It  is  no  undue  preferenoe  for 
a  company  to  tempt,  by  a  lower  rate  of 
charges,  a  customer  who,  unless  so 
tempted,  will  forward  his  goods  by  the 
line  of  a  rival  company.  It  may  be  that 
a  mere  probability  or  threat  that  a  rival 
line  might  be  constructed  which  would 
divert  traffic  from  the  company  wonld 
not  enable  them  to  give  a  preference  to 
particular  customers — See  Harris  v.  The 
Coekermouth  and  Workington  Baihoay 
Company  (6).  But  in  the  present  case 
the  difierence  of  accommodation  actually 
existed,  and  mast  necessarily  divert  the 
custom  of  the  three  firms  from  the 
appellante'  line,  unless  the  exemptions 
and  rebates  in  question  were  allowed. 
In  fact,  the  result  of  the  decisions  of 
the  Courts  below  had  been  not  to  benefit 
the  respondent  in  any  way,  but  merely 
to  cause  the  three  firms  to  send  all  their 
goods  by  the  Midland  Railway  to  the 
detriment  of  the  appellante.  It  cannot 
have  been  the  intention  of  the  Legisla- 
ture to  oblige  a  company  to  treat  on  the 
same  terms  customers  who  had  premises 
adjoining  a  rival  line,  or  who  had  per- 
haps by  considerable  ezpenditare  pat 
themselves  in  connection  therewith,  and 
customers  whose  premises  were  at  a  dis- 
tence  from  any  line  of  railway.  If  a 
man  has  acquired  such  a  situation  for  his 
warehouse  as  to  command  access  to  the 
rival  line,  the  company,  in  order  to 
secure  his  custom,  which  must  otherwise 
go  elsewhere,  may  carry  his  goods  at  a 
cheaper  rate. 

In  the  present  case  the  respondent  is 
subjected  to  no  "  undue  or  unreasonable 
prejudice  or  disadvfmtage."    The  deci- 

(3)  1  Com.  B.  Hep.  N.S.  437;  s.  c  2«  Law  J, 
Bep.  O.P.  91. 

(4)  5  Com.  B.  Bep.  N.S.  826;  a.  c.  28  Law  J. 
Bep.  C.P.  81. 

(5)  6  Com.  B.  Bep.  K.S.  366 ;  a.  o.  28  Law  J. 
Bep.  C.P.  89. 

(6)  3  Com.  B.  Bep,  N.S.  693;  a.  o.  27  Law  J. 
Bep.  C  P.  162. 
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rion  has  in  no  -way  benefited  him,  as  he 
pajB  the  same  rates  as  before,  and  the 
three  firms  send  their  goods  by  the  Mid- 
laud  Bailway  at  a  lower  rate  than  the 
respondent  can  all  over  England ;  the 
only  result  has  been  to  benefit  the  Mid- 
land Bailway  at  the  expense  of  the 
appellants. 

The  proper  remedy  of  the  respondent, 
even  assuming  him  to  be  prejudiced,  is 
not  by  action,  bnt  by  application  to  the 
Bailway  Commissioners — Oarton  v.  The 
Bristol  and  Exeter  BaUwaiy  Oompany  (7). 

Moreover,  the  knowledg;e  of  the  agent 
White  mnst  be  taken  to  be  the  know- 
ledge of  his  principal,  the  respondent,  so 
as  to  disentitle  the  latter  from  maintain- 
ing an  action  to  reoover  the  alleged 
oyercharge.  In  The  Oreat  Weetem  JEM- 
way  Company  v.  8uUon  (8)  the  payments 
were  made  under  compubion  ;  but  here 
the  respondent  voluntarily  paid  at  the 
full  rates  oharged,  even  arter  he  had 
peraonal  knowledge  of  the  oiroumstances. 

WiB*  and  0.  Qmdd,  for  the  respondent, 
were  not  called  npon  to  argrue. 

The  Lord  Chancellob. — This  is  an 
appeal  from  the  unanimous  decisions  of 
the  Queen's  Bench  Division  and  of  the 
Court  of  Appeal,  and  I  cannot  think 
that  your  Lordships  have  heard  anything 
in  the  argument  for  the  appellants  which 
can  raise  any  doubt  as  to  the  correctness 
of  those  decisions. 

It  appears  to  me  that  the  question  in 
>  oases  like  the  present  mnst  be  simply  this : 
Is  the  plaintiff  obliged  to  pay  one  sort  of 
remuneration  for  services  which  the  rail- 
way oompany  performs  for  him,  while 
the  oompany  performs  the  same  services 
for  other  traders  either  for  less  remune- 
rstion  or  for  no  remuneration  at  all  P  In 
my  opinion  the  railway  company  is,  and 
that  indeed  is  not  disputed,  in  the  col- 
lecting, loading  and  delivering  of  goods, 
performing  identically  the  same  services 
for  the  plaintifi"  in  this  action  as  for  the 
other  two  firms  of  brewers  whose  names 
have  been  referred  to.  As  a  matter  of 
policy   and  expediency  it  may  well  be 

(7)  6  Com.  B.  Bep.  N.S.  669  ;  s.  c.  28  law  J. 
Bep.  C.P.  168. 

(8)  88  Lbw  J.  B«p.  Exch.  177 ;  ».  c.  Lew  Kep. 
4  H.L.  228. 

Vor.  48.— 41.B.,  C.P.  &  Excit 


that  the  appellants  have  good  reason  for 
treating  those  firms  as  they  do.  It  may 
be,  that  if  they  do  not  so  treat  them, 
those  other  firms,  &om  the  natural  ad- 
vantages of  the  situation  which  they 
have  been  able  to  occupy,  wUl  send  their 
goods  by  another  raUway,  and  not  by 
the  railway  of  the  appelltuats.  But  with 
these  considerations  the  plaintiff  in  the 
action  has  nothing  to  do. 

That  is  exactly  one  of  those  things 
which  Parliament  has  not  left  open  to 
railway  companies  to  judge  of,  whether 
in  that  way  they  will  equalise  their  capa- 
city for  competing  with  other  lines  or 
not.  The  one  clear  and  undoubted  right 
to  my  mind  of  a  public  trader  is  to  see 
that  he  is  receiving  from  a  railway  com- 
pany equal  treatment  with  other  traders 
of  the  same  kind,  doing  the  same  basiness 
and  supplying  the  same  traffic.  In  my 
opinion  that  is  not  the  case  with  reg^ard 
to  this  plaintiff,  and  therefore  I  think  he 
is  entitled  to  recover  the  moneys  he  has 
paid  under  protest. 

I  therefore  move  that  the  judgment  of 
the  Court  below  be  affirmed,  and  the  ap- 
peal dismissed  with  costs. 

Lord  Hathsblet. — I  have  come  to  the 
same  conclusion.  I  have  been  unable  to 
see,  since  the  beginning  of  the  argument, 
in  a  case  where  there  was  this  difference 
in  the  charge  against  the  respondent,  how 
it  could  possibly  be  said  that  the  case 
comes  within  the  well-established  con- 
struction of  the  provision  of  the  90th 
section  of  the  Railways  Clauses  Consoli- 
dation Act. 

It  was  said  indeed  that  in  the  17th 
paragraph  of  the  case  which  has  been 
stated  for  the  opinion  of  the  Court  below, 
the  appdlants  are  stated  to  perform 
gratuitously  the  cartage  which  they  per- 
form for  the  three  firms;  and  it  was 
argued  that  the  plaintiff  in  the  present 
case  could  have  no  reason  to  complain 
because  they  were  bountiful  to  others 
whilst  to  him  they  made  this  charge,  and 
still  less  (it  was  said)  could  he  recover 
from  them  what  be  has  so  paid  as  money 
obtained  from  him  unduly  and  for  which 
he  could  sue  in  an  action  for  money  had 
and  received.  I  apprehend  that  the  real 
state  of  the  &cts  appears  clearly  from  the 
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special  case,  and  however  the  word 
"  gratnitonsly "  may  be  applied  (and  it 
seems  to  me  to  be  applied  perhaps  not 
onnatnraUy),  the  result  is  that  in  making 
the  total  charge  for  the  total  work,  done 
in  exactly  the  same  circumstances  in 
every  respect,  except  that  the  one  class  of 
people  happen  to  be  near  to  a  rival  rail- 
way, and  therefore  might  be  tempted  by 
some  offer  to  hand  over  their  business  to 
that  raUway,  the  one  person  is  charged 
Iff.  9(2.  more  than  the  oUiers.  If  that  be 
so,  surely  he  has  the  right  to  sue  for  it, 
in  whatever  form  the  arrangement  may 
have  been  made  as  between  the  company 
and  the  others,  the  favoured  individuals, 
because  that  arrangement  comes  simply 
to  this :  we  charge  other  people  a  lower 
som  of  money,  and  we  charge  you  a  higher 
sum  of  money.  But  according  to  the 
strict  meaning  of  the  Acts  of  Parliament, 
as  interpreted  by  the  decisions,  from  the 
very  moment  that  the  company  charges 
A.  a  given  sum,  when  B.,  another  person 
(a  mere  stranger  up  to  that  time,  if  you 
will),  comes  to  the  company  to  have  the 
same  services  rendered  unijer  the  same 
circumstances,  he  cannot  be  chained  one 
£ftrthing  more  than  has  been  charged  to 
A. ;  he  can  only  be  charg^  precisely  what 
the  Act  authorises  the  company  to  charge, 
namely,  that  which  has  been  charged  to 
others;  and  the  moment  the  directors 
take  on  themselves  to  charge  less  to 
another  person,  they  must  charge  less  to 
him  too.  The  charge  must  be  the  same 
to  all  for  the  same  services  performed  in 
the  same  mtuiner,  for  carrying  the  goods 
for  the  same  distance  and  for  similar  ser- 
vices rendered  in  every  other  way ;  it  not 
being  a  case  of  a  wholesale  charge  com- 
pared with  a  retail  charge  and  Uie  like, 
which  would  be  a  difference  of  circum- 
stances which  has  been  decided  to  be 
essential. 

In  the  case  before  us  there  is  really  no 
essential  difference  in  circumstances ;  the 
only  difference  is  .that  the  two  firms  of 
brewers  are  more  favourably  situated  for 
dealing  with  another  railway  company 
than  tibe  other  brewer  is.  Therefore  I 
apprehend  that  your  Lordships  cannot 
possibly  say  that  the  appellants  are  en- 
titled to  make  this  distinctive  charge  and 
give  to  other  traders  a  rebate  without 
giving  the  respondent  a  return  of  the 
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money  which  he  has  paid  in  excess  of  the 
charge  made  to  others.  I  think  the 
money  he  has  so  paid  under  protest  can 
now  be  recovered  by  him. 

Lord- Blaokbcbn. — I  am  of  the  same 
opinion.  The  90th  section  of  the  BaUways 
Glauses  Consolidation  Act  says,  in  what 
seem  to  me  very  clear  terms,  that  "  all 
such  tolls  "  shall  "  be  at  all  times  charged 
equally  ia  all  persons,  and  after  the  same 
rate,  whether  per  ton,  per  mile,  or  other- 
wise, in  respect  of  all  persons,  and  of  all 
goods  or  carriages  of  the  same  description, 
and  conveyed  or  propelled  by  a  like  car- 
riage or  engine  passing  over  the  same 
portion  of  the  line  of  railway  under  the 
same  droumstanoes."  I  can  hardly  con- 
ceive clearer  words  than  those  to  express 
the  intention  of  the  Legislature  that  there 
should  be  equality  of  charge  in  respect  of 
all  goods  carried  upon  the  same  railway 
under  the  same  circumstances.  It  may 
very  well  be  that  peculiar  circumstances, 
as  in  some  of  the  cases  which  have  been 
referred  to,  make  some  difference.  There 
may  be  the  difference  between  wholesale 
and  retail ;  a  large  quantity  of  goods  may 
be  carried  cheaper  than  a  smaller  quan- 
tity of  goods ;  that  would  be  a  difference 
of  circumstances.  And  many  other  cases 
may  be  pointed  out  in  which  the  circum- 
stances would  not  be  the  same. 

Bat  the  argument  here  has  been  almost 
entirely  this,  that  because  the  two  firms 
of  brewers  who  have  been  mentioned 
happen  to  be  so  situated  as  to  the  Mid-  ' 
land  Railway  that  they  can  get  cheap 
carriage  by  the  Midland  Bailway  Com- 
pany, and  consequently  will  not  go  to  the 
North-Western  BaUway  Company  if  the 
North- Western  Company  charge  them 
the  ordinary  rate,  therefore,  because  there 
is  that  difference  in  the  persons,  the 
North-Westem  Railway  Company  may 
reduce  the  price  to  them  in  order  to 
tempt  them  to  bring  their  traffic  to  that 
company.  I  quite  agree  that  this  is  not 
done  with  any  view  of  injuring,  or  inten- 
tion to  injure,  Mr.  Evershed.  It  is  done 
with  a  view  to  coax  some  of  the  traffic, 
which  would  otherwise  go  upon  the  Mid- 
land Railway,  to  come  to  the  North- 
Westem  Railway.  It  may  be  (but  I  do  not 
give  any  opinion  as  to  that)  that  it  would 
have  been  provident  and  proper  on  the  part 
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of  the  Legislatore,  in  makbg  the  enact-  cheaper  rate, 
ment,  to  say  that  there  Bhonld  be  on  excep- 
tion in  such  cases,  and  that  there  might  be 
a  different  rate  given  in  order  to  coax  and 
mdace  traffic  to  go  by  a  different  ronte 
from  that  by  which  it  wonld  otherwise 
have  gone.  However,  whether  that  wonld 
have  been  a  prndent  and  proper  thing 
for  the  Legislature  to  say  or  not,  it  is  not 
what  the  Legislature  has  said,  and  it  is 
very  likely  that  it  was  the  intention  of  the 
legislature  not  to  say  it,  becanse  it  was 
thought  that  if  equality  of  charge  is  to  be 
disregarded  under  any  circumstances,  that 
might  be  made  a  cloak  for  making  ine- 
qnalitiea  of  charge  under  unjustifiable 
circumstances.  I  do  not  know  whether 
that  was  the  motive  and  intention  of  the 
I^islature  or  not,  and  I  do  not  enquire. 
What  the  Legislature  has  clearly  said  is 
that  the  tolls  must  be  charged  equally  to 
aU  persons  under  the  same  circumstances. 
I  think  that  means  under  similar  circum- 
stances as  to  the  goods,  not  as  to  the 
person.  I  do  not  think  the  person  comes 
mto  the  question  at  all. 

There  is  one  more  argoment,  and  one 
more  only,  which  has  been  used.  It  was 
said  that  the  word  "  tolls  "  in  the  inter- 
pretation clause  is  confined  to  a  charge 
anihorised  by  the  Act  of  Parliament  for 
carrying  goods  on  the  railway,  &om  the 
time  the  goods  are  put  on  the  railway — 
that  is  to  say,  from  the  time  they  are 
brought  to  the  railway  station — to  the 
time  when  they  are  delivered,  and  that 
the  shilling  which  has  here  been  paid  for 
the  cartage  outside  is  not  a  "  toll  "  within 
the  meaning  of  the  Act.     I  do  not  think 
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Whether  the  shilling  is 
part  of  the  "  toll "  or  not,  I  do  not  care. 
In  that  case  there  is  an  inequalify ;  there 
is  a  difference  in  the  amount  charg^  for 
carriage  upon  the  railway,  which  is  what 
the  Legfislature  intended  to  prevent. 

As  regards  the  only  remaining  ques- 
tion, namely,  whether  an  action  for  money 
had  and  received  is  the  proper  remedy  in 
such  a  case,  I  apprehend  that  that  ques- 
tion was  settled  by  the  decision  in  The 
Or  eat  Western  Railway  Oompmvy  v.  Sutton 
(8)  and  The  Lancashire,  ifc,  BaUway  Com- 
pany V.  (Mdlow  (9),  where  it  was  deter- 
mined, as  I  understand  it,  that  money  ex- 
torted by  inequality  of  charge  was  to  be 
recovered  in  exactly  the  same  way  as  if  it 
had  been  money  extorted  by  making  an 
unreasonable  charge ;  that  is  to  say,  by  an 
action  for  money  Ead  and  received. 


LoBD  GoBDON. — I  am  of  the  same 
opinion,  This  Act,  the  Bailways  Clauses 
Act  of  1845,  has  given  rise  to  a  good  deal 
of  discussion  and  litigation,  and  I  do  not 
wonder  at  it  altogether,  considering  the 
peculiarity  of  the  terms  which  are  used 
in  what  is  called  the  equality  clause,  the 
90th  section.  The  words  in  the  section, 
"under  the  same  circumstances,"  are 
certainly  words  calculated  to  give  rise  to 
a  good  deal  of  litig^ion  in  their  construc- 
tion ;  but  we  see  how  veiy  carefully  the 
learned  Judges  in  the  Queen's  Bench 
Division  and  in  the  Court  of  Appeal 
applied  tlieir  minds  to  it,  and  we  find 
that  they  are  unanimous  upon  the  point. 
I  listened  with  every  attention  to  the 
arguments  submitted  to  us  by  the  appel- 


it  is  in  the  least  degree  necessary  to  con-      lants'  counsel,  bat  I  must  sav  they  failed 


aider  whether  that  is  so  or  not.  I  think 
it  is  quite  clear  that  when  the  charge 
from  station  to  station,  and  a  shilling, 
are,  both  together,  paid  by  one  person  for 
the  whole  serviceT)erformed  by  the  railway 
company,  including  the  cartage,  when  the 
amount  of  the  tolls  (supposing  them  to 
be  exclusive  of  the  cartage)  and  an  added 
shilling  are  charged  to  one  person,  and  to 
another  person  the  same  tolls  (again 
treating  them  as  exclusive  of  the  cartage) 
are  charged,  and  a  shilling's  worth  of 
cartage  is  thrown  in  gratis,  and  not 
charged  for,  this  latter  person  gets  his 
goods  carried   upon  the    railway  at    a 


to  bring  before  my  mind  distinctly  any 
good  grounds  of  complaint  against  the 
judgments  of  the  Courts  below.  I  there- 
fore think  that  the  judgment  ought  to  be 
affirmed. 

Judgment  appealed  from  affirmed,  and 
appeal  ditmissed  with  costs. 

Solicitors — R.  F.  Roberts,  for  appellants ;  Oeare 
&  Son,  agents  for  J.  &  W.  J.  Drewry,  Burton- 
on-Trent,  for  zespondent. 


(9)  40  Law  J.  Rep.  Ezch.  625 ;  s.c.  Lav  Sep. 
H.L.  617. 
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[N.S. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.  1  wiLBBRFOKCE  {oppellcmt)  V. 
Nov.  29.    J         SOWTON  (respondent). 

Appeal  from  (hunty  (hurt;  Time  for — 
Appeal  toithin  Eight  Days'— Ooimty  Courts 
Act,  1875  (38  ^  39  Vict.  e.  50),  «.  6. 

In  order  to  enable  theplainiiff  to  appeal 
within  the  eight  days  prescribed  by  section 
6  of  the  County  Courts  Act,  1875,  the 
County  Court  Judge  oMowed  his  judgment, 
delivered  the  18th  of  April,  to  he  treated 
as  delimered  a  fortnight  later,  namely,  on 
the  2nd  of  May;  and  sv^h  judgment  was 
accordingly  entered  and  dated  the  2nd  of 
May.  The  plaintiff  having  appealed 
within  eight  days  of  the  2nd  of  May, — 

Held,  that  such  appeal  was  not  brought 
within  eight  days  of  the  "ruling,  order, 
direction  or  decision  of  the  Judge"  ax 
prescribed  by  section  6  of  the  County 
Courts  Act,  1875. 

Appeal  from  ihe  County  Court  nnder 
section.  6  of  the  Cotinty  Courts  Act, 
1875.  The  action  was  brought  by  the 
plaintiff,  the  purchaeer  of  certain  pro- 
perty, agsunst  the  defendant,  the  vendor, 
for  misrepresentation.  The  case  was 
heard  in  the  County  Court  on  the  14th  of 
February,  and  adjourned  till  the  18th  of 
April,  when  the  County  Court  Judg^  de- 
livered a  written  judgment  in  favour  of 
the  plaintiff  for  81.  and  costs.  The 
plaintiff's  counsel,  therefore,  applied  to 
the  County  Court  Judge  to  further  ad- 
journ the  case  for  a  fortiiight,  in  order  to 
throw  the  case  over  the  Easter  recess, 
which  had  then  commenced,  and  enable 
the  motion  for  appeal  to  be  brought  in  the 
Easter  sittings.  The  County  Court  Judge 
assented,  and  appended  to  the  end  of 
his  judgment :  "  If  I  have  power  to  do  so, 
I  will  allow  the  judgment  to  be  treated 
as  delivered  on  this  day  fortnight,  so  as 
to  give  the  plaintiff  more  time  to  ap- 
peal by  motion."  Judgment  was  accord- 
ingly entered  on  the  rolls  of  the  County 
Court  as  dated  the  2nd  of  May  for  82. 
and  costs.  Motion  by  way  of  appeal  was 
made  by  the  plaintiff  within  eight  days 
of  the  2nd  of  May  under  section  6  of  the 
County  Courts  Act,  1875,  and  leave  ob- 
tained accordingly. 


AntUe,  for  the  respondent,  raised  a 
preliminary  objection  that  the  motion  to 
the  Court  had  not  been  made  within  the 
eight  days  prescribed  by  section  6. 

Littler  (Edward  M.  Wood  with  him), 
for  the  appellant,  contended  that  the  ap- 
peal was  properly  brought  within  the 
time  prescribed  by  the  statute ;  that 
there  was  no  legislative  enactment  to  pre- 
vent the  Coun^  Court  Judge  protracting 
his  judgment,  and  the  plaintiff  not  being 
in  de&ult,  ought  not  to  be  prejudiced 
thereby. 

LosD  CoLBRiDGE,  C.J. — I  am  of  opinion 
that  the  preliminaiy  objection  must  pre- 
vail. This  appeal  is  brought  before  us 
under  the  procedure  enacted  by  section 
6  of  the  County  Courts  Act,  1875  (38  & 
39  Vict.  c.  50),  which  enacts  that,  "  In 
any  cause,  suit  or  proceeding,  other  than 
a  proceeding  in  bankruptcy,  tried  or 
heard  in  any  County  Court,  and  in  which 
any  person  agg^eved  has  a  right  of  ap- 
peal, it  shall  be  lawful  for  any  person 
aggrieved  by  the  ruling,  order,  direction 
or  decision  of  .the  Judge,  at  any  time 
within  eight  days  afber  the  same  shall 
have  been  made  or  given,  to  appeal 
against  such  ruling,  order,  direction  or 
decision  by  motion,"  Ac.  Nothing  is 
said  about  judgment  or  date  of  judgment 
or  entry  in  book,  because  the  section 
points  out  that  the  appeal  lies  not  from 
formal  judgment  in  the  case,  but  firom 
the  ruling,  order,  direction  or  decision  of 
the  Judge,  shewing  that  the  section  is 
dealing  with  substance  and  not  with 
form. 

Here  we  have  a  case  furnished  by  the 
County  Court  Judge,  on  which  the  last 
date  appearing  is  the  ISth  of  April ;  that 
being  so  all;that  follows  must  be  taken  to 
have  taken  place  on  that  date.  The 
judgment  is  given  on  the  18th  of  April, 
and  I  understand  the  County  Court 
Judge  to  have  said  that  if  he  had  the 
power  he  would  allow  the  judgment  to  be 
dated  as  if  delivered  on  a  subsequent  day, 
but  he  could  not  by  such  proceeding  re- 
peal the  Act  of  Parliament  under  which 
this  appeal  is  brought.  It  was  compe- 
tent to  the  plaintiff  to  have  come  to  the 
Court  or  Judge  and  ask  for  leave  to  ex- 
tend the  time,  bat  as  leave  to  extend  tfa« 
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time  has  not  been  applied  for  or  granted 
by  the  Court  or  a  Jadge^  and  the  appeal 
has  not  been  brought  within  the  eight 
days  prescribed  by  the  Act,  it  is  clear  we 
hare  no  power  to  hear  this  appeal. 

Oboyg,  J. — I  am  of  the  same  opinion. 
Had  it  been  a  matter  of  mistake  nnder 
which  both  parties  had  been  misled,  I 
should  have  been  glad  nnder  any  power 
we  possess  to  have  re-opened  the  appeal, 
though  I  should  have  expressly  guarded 
against  any  precedent  being  thereby 
established.  But  that  is  not  the  case 
here.  The  judgment  appears  to  have 
been  delivered  on  the  18th  of  April,  and 
as  it  appears  that  the  Judge  accompanied 
his  act  of  post-dating  with  the  remark, 
"  If  I  have  the  power,"  the  appellants 
took  such  indulgence  at  their  periL  Ap- 
plication might  have  been  made  to  a 
Judge  at  Chambers,  or  to  the  Court,  to 
extend  the  time,  but  the  plaintiff  has 
assumed  that  the  County  Court  Judge 
had  the  power  to  extend  the  time,  but 
the  County  Court  Judge  had  not  such 
power,  for  to  do  so  would  really  place  it 
in  his  power  to  repeal  the  Act. 

Appeal  dismmed  without  costs. 


Solidton— Senior,  Attree  &  Johnson,  agents  for 
H.  (t.  Biydone,  for  appellant ;  Crowder  &  Co., 
■genta  for  Qreene  &  Hslin,  Cliichester,  for 
reapondent. 


[m  THE  aUEElTS  BENCH  DIVISIOK.] 

187ft  rjSiBparfeHUTCHIMGSANDEOMER; 
v  o'c  <  In  re  THE  SONO  "  KATUL£EN 
Nov.  25.^1^       MAVOUBMBBB." 

Copyright — 5  §•  6  Vict.  c.  45.  as.  2,  4, 
14,  20  and  22 — Musical  Composition — 
Exclusive  Bight  of  Performance — Rights  of 
Composer  of  Song  published  before  the  Act 
—Expwnging  Entries  in  Begistry — Person 
aggrieved. 

Where  a  song  had  been  published  by  the 
composer  before  tlie  passing  of  5  §(■  6  Vict. 
e.  4^,  and  subsequently  to  the  Act  he  as- 
signed hit  copyright  to  A.,  and  the  sole 
lQ>erty  of  representing  or  performing  the 
song  to  B.,  the  Court,  on  the  appUcaiion 
of  A.,  under  section  14^  expunged  the  en- 


tries made  at  Stationers'  Hall  by  B.  of  his 
right,  nottoUJistamding  B.'s  assignmetU  from 
the  composer,  on  the  ground  thai  until  that 
Act  no  such  exclusive  right  of  performance 
or  representation  existed  as  was  capable  of 
being  reserved  by  the  composer  for  himself 
or  assigned  by  him  to  another ;  and,  as  the 
Act  was  not  retrospective  qua  such  exclusive 
right,  the  publication  of  the  song  had  for 
ever  deprived  the  composer  of  any  control 
over  its  performance. 

Held  further  that,  as  assignee  of  the 
copyright,  A.  was  a  person  aggrieved  within 
the  meaning  of  section  14,  although  equally 
with  B,  without  title  as  regards  any  exclu- 
aioe  right  of  representation  or  petfonnance. 

This  was  an  application  to  the  Court 
under  section  14  of  5  &  6  Yict.  c.  45  (an 
Act  to  amend  the  law  of  copyright),  on 
the  part  of  the  publishers  of  two  songs, 
called  "  Eathleen  Mavoumeen "  and 
"  Dermot  Asthore,"  to  order  certain  en- 
tries in  the  register  at  Stationers'  Hall  in 
reference  to  those  songs  to  be  expunged. 
The  applicants  claimed  to  be  the  owners 
of  the  copyright  in  the  songs,  and  a  Mr. 
Adams  by  the  entries  in  question  claimed 
the  exclusive  right  of  representation  or 
performance  of  the  songs.  It  appeared 
that  the  songs  were  composed  by  a  Mr. 
Crouch  who,  before  the  passing  of  the 
Act,  5  &  6  Vict.  c.  45,  had  them  pub- 
lished. That  Act  which  extended  the 
protection  of  copyright  to  mnsioal  com- 
positions having  been  passed  in  1842, 
Mr.  Crouch,  in  1843,  assigned  by  deed  to 
Messrs.  D'Almaine  &  Co.,  through  whom 
the  present  applicants  claimed,  "  all  his 
present  and  future  vested  and  contingent 
copyright "  in  the  songs.  Mr.  Crouch 
also  by  deed  assigned  to  Mr.  Adams  the 
exclusive  right  of  representing  or  per- 
forming the  same  songs,  and  it  was  under 
this  assignment  that  the  entries  corres- 
ponding with  the  rights  so  assigned  were 
made  at  Stationers'  HaU.  Mr.  Adams 
was  in  the  habit  of  requiring  the  payment 
of  a  fee  by  everyone  who  sang  either  of 
these  songs  in  public. 

Baikes,  for  the  applicants. — The  assign- 
ment to  D'Almaine  &  Co.  passed  every 
right  which  the  composer  had  in  the 
songs,  and  ho  could  not  afterwards  sever 
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the  right  of  performance  and  aesign  that 
to  some  one  else.  Mr.  Adams  can  there- 
fore acquire  no  title  as  against  the  ap- 
plicants. The  songs  having  heen  pub- 
lished before  the  Act  the  composer  could 
onlj  assign  such  copyright  as  he  had; 
and  therefore  when  he  assigned  the  copy- 
right, that  included  the  light  of  represen- 
tation, as  that  word  would  do  previously 
to  the  Act  of  5  &  6  Vict.  c.  45.  Section 
22,  therefore,  of  that  Act  does  not  affect 
this  assignment  so  as  to  require  any 
express  and  separate  assignment  of  the 
right  to  represent — Laoy  y.  Bhys  (1)  and 
Oumherlana  t.  Planche  (2). 

[CocKBUBN,  L.C.J. — ^There  was  no  copy- 
right in  the  songs  previous  to  the  Act 
5  &  6  Yict.  c.  45.  voes  that  Act  have  a 
retrospective  operation  so  as  to  include 
songs  published  before  the  Act?] 

It  does  by  section  4  (3)  preserve  a  sub- 
sisting copyright,  and  that  is  what  has 
here  been  assigned  to  the  applicants,  in- 
cluding, as  is  contended,  all  the  com- 
poser's rights.  Then  the  applicants  are 
aggrieved  by  this  entry  because,  as  music 
sellers,  the  fee  charged  by  Mr.  Adams 
checks  the  sale  of  the  songs,  and  having 
the  copyright  our  property  is  rendered 
less  valuable. 

C,  H.  Turner,  contra. — Admitting  that 
the  applicants  have  a  copyright  in  these 
songs,  notwithstanding  their  having  been 
published  before  the  Act,  yet  copyright 
must  be  limited  to  the  exclusive  right  of 
multiplying  and  publishing  copies.  The 
same  Act  which  creates  the  copyright  in 
a  musical  composition  also  creates  the 
distinction  between  copyright  and  the 
right  of  representing  or  performing  that 
musical  composition.  The  rights  of  the 
composer  are  just  the  same  as  if  the 
songs  had  been  published  after  the  Act ; 

(1)  4  B.  &  S.  873 ;  s.  e.  33  Law  J.  Rep.  Q.B.  1S7. 

(2)  1  Ad.  &  E.  680;  s.  c.  3  Law  J.  Rep.  K.B.  104. 

(3)  5  &  6  Vict.  c.  46.  s.  4.  "And  whereas  it  is 
JQst  to  extend  the  benefits  of  this  Act  to  authors 
of  books  published  before  the  passing  thereof,  and 
in  which  copyright  still  subsists;  be  it  enacted 
that  the  copyright  which  at  the  time  of  passing 
this  Act  shall  subsist  in  any  book  theretofore 
published,  shall  be  extended  and  endure  for  the 
full  term  provided  by  this  Act  in  ca^es  of  books 
thereafter  published,  and  shnll  be  the  property  of 
the  person  who  at  the  timo  of  passing  of  this  Act 
shall  be  the  propriutor  of  euch  copyrighl." 


and  as  he  is  authorised  to  assign  the 
copyright,  so  also  is  he  authorised  to 
assign  the  right  to  perform.  Section  2 
(4)  enacts  that  "  book "  shall  include 
"  sheet  of  music,"  and  section  4  extends 
the  benefits  of  the  Act  to  authors  of  books 
published  before  the  passing  of  it  (3). 

[CocKBUEN,  L.C.J. — It  is  only  those 
books  in  which  copyright  subsists.] 

That  is  so,  but  section  20  (5)  extends 
to  musical  compositions,  the  provisions  of 
the  Act  of  WiU.  4.,  and  makes  copy- 
right apply  to  the  liberty  of  performing 
musical  compositions ;  and  thus  the  com- 
poser having  all  the  benefits  of  both  Acts 
in  terms  extended  to  him,  has  the  same 
rights  as  if  he  had  published  after  the 
later  Act.    Then  section  22  (6)  expressly 

(4)  Section  2.  "  That  in  the  construction  of  this 
Act  the  word  'book'  shall  be  construed  to  mean 
and  include  every  volume,  part  or  division  of  a 
volume,  pamphlet,  sheet  of  letter-press,  sheet  of 
music,  map,  chart  or  plan  separately  published." 

(5)  Section  20.  "  And  whereas  an  Act  was  passed 
in  the  third  year  of  the  reign  of  his  late  !&£sjesty 
to  amend  the  law  relating  to  dramatic  literary 
property,  and  it  is  expedient  to  extend  the  term 
of  toe  sole  liberty  of  representing  dramatic  pieces 
given  bv  that  Act  to  the  Ml  time  by  this  Act 
provided  for  the  continuance  of  copyright.  And 
whereas  it  is  expedient  to  extend  to  musical  com- 
positions the  benefit  of  that  Act  and  also  of  this 
Act,  be  it  therefiire  enacted  that  the  provisions  of 
the  said  Act  of  his  late  Mtyesty  and  of  this  Act 
shall  apply  to  musical  compositions,  and  that  the 
sole  liberty  of  representing,  or  performing,  or 
causing  or  permitting  to  be  represented  or  ^r- 
formed  any  dramatic  piece  or  musical  composition, 
shall  endnre  and  be  the  property  of  the  author 
thereof  and  his  assigns  for  the  term  in  this  Act 
provided  for  the  duration  of  copyright  in  books ; 
and  the  provisions  hereinbefore  enacted  in  respect 
of  the  property  of  such  copyright,  and  of  register- 
ing the  same  shall  apply  to  the  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or 
musical  composition,  as  if  the  same  were  herein 
expressly  re-enacted  and  applied  thereto,  save 
and  except  that  the  first  public  representation  or 
performance  of  any  dramatic  piece  or  mnsical 
composition  shall  be  deemed  equivalent  in  the 
construction  of  this  Act  to  the  flmt  publication  of 
any  book." 

(6)  Section  22.  "That  no  assignment  of  the 
copyright  of  any  book  consisting  of  or  containing 
a  dramatic  piece  or  musical  composition  shall  be 
holden  to  convey  to  the  assignee  the  right  of 
representing  or  performing  such  dramatic  piece 
or  musical  composition,  unless  an  entry  in  the 
said  registry  book  shall  be  made  of  such  assign- 
ment, wherein  shall  be  expressed  the  intention  of 
the  parties  that  such  right  should  pass  by  such 
assigument." 
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proTideB  tbat  the  assignment  of  copj- 
right  shall  not  convey  the  right  of  repre- 
sentation. 

[CoGKBUBN,  L.O.J. — Before  the  Act, 
when  a  song  had  been  published,  the 
composer  could  not  prevent  any  one  who 
bought  it  itova.  singing  it  in  public] 

He  had  the  copyright  in  the  music  at 
the  passing  of  the  Act ;  it  was  subsisting. 

[CoCKBUBN,  L.C.J. — ^But  he  had  not 
the  exclusive  right  of  performance ;  that 
right  was  given  by  the  statute,  and 
unless  the  statute  has  a  retrospective 
operation,  it  will  not  give  back  to  the 
composer  what  he  parted  with  on  the 
original  publication.] 

The  contention  is  that  the  copyright 
which  was  subsisting  included  the  right 
of  representation.  Then  the  appUcants 
are  not  persons  aggrieved  within  the 
meaning  of  the  Act  (7).  It  is  a  question 
of  title,  for  they  also  have  made  an  entry 
of  their  exclusive  right  of  performance. 
The  Court  will  not  exercise  their  power 
under  section  14  (7)  unless  the  applicants 
have  a  title  vested  in  them — Ex  parte 
Daoidson  (8),  and  Ex  parte  Davidson  (9). 
Not  having  proved  their  title  they  are  not 
persons  aggrieved — Graved  Case  (10). 

CocKBUBN,  L.O.J. — I  am  of  opinion 
that  the  rule  which  has  been  asked  for 
should  be  granted.  There  are  two  ques- 
tions :  first,  whether  the  party  who  had 
caused  an  entry  to  be  made  at  Stationers' 
Hall  of  his  right  of  exclusive  representa- 
tion of  the  songs  in  question  had  a  right 
to  make  the  entry ;  and  secondly,  whether, 
assuming  that  against  him,  the  applicants 
here  are  persons  aggrieved. 

With  i^ard  to  the  first  point,  I  am  of 

(7)  Section  13.  "  After  the  passing  of  this  Act 
it  shall  be  lawful  for  the  proprietor  of  copyright 
in  any  book  heretofore  published,  or  m  any 
book  hereafter  to  be  published  to  make  entry  in 
the  registry  book  of  Uie  Stationeis*  Company  of 
the  title  of  such  book,  jcc."  Section  14.  "  If  any 
person  shall  deem  himself  aggrieved  by  any  entry 
mads  under  colour  of  this  Act  in  the  said  book  of 
registry,  it  shall  be  lawful  for  such  person  to 
apply  by  motion  to  the  Court  ....  for  an  order 
that  such  ent^  may  be  expunged  or  varied." 

(8)  2  E.  &  B.  677. 

(9)  18  Com.  B.  Rep.  297 ;  s.  c.  26  Law  J.  Sep. 
C.P.  237. 

(10)  39  Law  J.  Bep.  Q.B.  31 ;  s.  c.  Law  Bep.  4 
Q.B.  716. 
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opinion  that  it  was  not  competent  to  Mr. 
Adams  to  cause  this  entry  to  be  made, 
for  the  reason  that  he  had  not  at  the 
time  the  right  to  the  exclusive  repnesen- 
tation  or  performance  of  the  songs. 
Copyright  in  books  was  established  by 
previous  Acts  of  Parliament,  and  copy- 
right in  books  was  extended  so  as  to  in- 
clude musical  compositions  by  the  Act  of 
5  &  6  Yict..c.  45.  But  there  was  no 
such  thing  known  to  the  law  as  the  right 
to  represent  or  perform  a  musical  com- 
position as  distinct  from  the  copyright  in 
it,  at  the  time  of  the  passing  of  that  Act. 
There  was,  therefore,  nouiing  then,  a 
song  having  been  published,  to  prevent  a 
man  buying  it  at  a  shop  and  then  singing 
or  performing  it  in  public. 

That  right  of  representation  was  created 
by  the  statute,  and  that  statute  has  no 
retrospective  operation  in  reference  to 
that  right.  If,  therefore,  a  song  had  been 
published  previously  to  the  Act,  then 
the  Act  did  indeed  preserve  the  copy- 
right in  it  by  section  4,  but  as  there  was 
no  right  of  representation  subsisting, 
none  such  could  be  preserved,  and  the 
author  could  not  reclaim  the  liberty  of 
performance  from  the  public  to  whom  it 
had  been  given.  The  result  is  as  to  Mr. 
Adams,  that  the  thing  which  he  had  not 
before  the  statute,  the  statute  did  not 
give  to  him,  and  it  foUows  that  he  had 
no  right  to  have  this  entry  made. 

Then  comes  the  second  question :  are 
the  parties  applying  aggrieved  ?  I  think 
so,  and  that  their  grievance  is  not  a  sha- 
dowy but  a  substantial  one,  which  entitles 
them  to  ask  the  Court  to  interfere.  For 
although  I  quite  agree  that  if  a  question 
of  title  is  in  dispute  the  Court  will  not 
interfere  under  the  summary  powers  of 
section  14,  and  expunge  an  entry  which 
cannot  be  replaced,  yet  if  the  &cts  are 
undisputed,  and  the  Court  think  that  the 
entiy  has  been  unjustifiably  made,  then 
they  will  act,  if  applied  to  and  if  the 
person  applying  be  aggrieved. 

Now  the  applicants  here  have  the  copy- 
right of  these  songs  vested  in  them.  The 
value  of  that  copyright  to  them  consists  in 
the  number  of  copies  they  can  sell ;  and 
will  not  the  sale  be  interfered  with  by  a 
person  in  the  position  of  Mr.  Adams  in- 
terposing to  prevent  or  check  the  per- 
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Ex  parte  Hutching^,  Q.B. 

formance  of  the  sones  bj  purchasers  of 
the  mnsic  ?  Obviously  it  will :  the  mora 
the  songs  are  snug  the  more  copies  will 
be  sold,  and  the  immediate  effect  of  Mr. 
Adams's  proceedings  is  to  lessen  the 
nmnber  of  copies  sold  by  the  publishers. 
Therefore  the  Court  will  exercise  its 
powers  and  direct  these  entries,  which 
ought  never  to  have  been  made,  to  be 
expunged. 

Mellob,  J.,  concurred. 

B/ule  absolute. 


Solicitors — H.  S.  Siuoell,  fbr  applicant ;  Walter 
Jairia  &  Triscott,  for  defendant. 


[IN  THE  COUBT  OF  APPEAL.] 

{Appeal  from  the  Exchequer  Divinon.) 

1878.    1 
June  24.  / 


FISHBB  V,  DBKWETT.* 


Prineipai  and  Agent — Proeuremeni  of 
Loan — Oommisdon  "  on  any  Money  re- 
ceived"— Non-receipt  through  Default  of 
Principal. 

The  defendant  entered  into  the  following 
contract  with  the  plaintiff — "  In  the  everU 
of  your,  procuring  me  the  sum  of  2,000J.,  or 
such  other  as  I  shall  accept,  I  agree  to  pay 
you  a  commission  of  2^  per  cent,  on  any 
money  received."  The  plaintiff  procured 
a  party  willing  to  lend  1,625{.  if  the  de- 
fendant shelved  a  sufficient  title  to  his  secu- 
rity. The  defendant  accepted  the  offer,  btit 
failed  to  shew  a  sufficient  title.  The  nego- 
tiations consequently  went  off,  and  no  money 
teas  in  fact  received  by  the  defendant : — 

Held,  that  the  plaintiff  was  notunth- 
standvng  entitled  to  his  commission  on  the 
1,625{.,  as  it  was  owing  to  the  defendant's 
own  default  that  he  never  received  the  sum, 
and  the  plaintiff  had  performed  all  his  part 
of  the  contract. 

Semble-^w  Bkahwbll,  L.J.,  thai  those 
who  bargain  to  receive  commission  for  intro- 

*  Coram  BiamireU,  L. J. ;  Baggallay,  L. J. ;  and 
Theaiger,  L.  J. 


ductions  have  a  right  to  their  commission  at 
soon  as  they  have  completed  their  portion  of 
the  bargain,  irrespective  of  what  may  take 
place  subsequently  between  the  parties  in- 
troduced. 

Appeal  from  the  judgment  of  the  Ex- 
chequer Division  (Kelly,  O.B.,  and  Pol- 
lock, B.)  discharging  a  rule  for  a  new 
trial. 

The  plaintifi  was  a  mortgage  broker, 
and  the  defendant  being  anxious  to  raise 
a  loan  on  the  security  of  house  propertv 
entered  into  the  following  agreement  wim 
him: — 

Sept.  21st,  1876. 

Dear  Sir, — In  the  event  of  your  pro- 
curing me  the  sum  of  2,0002.  or  such 
other  as  I  shall  accept,  I  agree  to  pay  you 
a  commission  of  2^  per  cent,  on  any 
money  received : — 

Yours  truly, 

Mr.  Fisher.  E.  Drewett. 

A  good  deal  of  work  was  done  by  the 
plaintiff  in  endeavouring  to  procure  the 
loan,  and  ultimately  he  discovered  and 
introduced  the  Temperance  Building  So- 
ciety to  the  defendant,  who  agreed  to 
advance  such  a  sum  on  the  defendant's 
property  as  their  surveyor  should  certify 
to.  The  surveyor  fixed  the  sum  at  1,6251., 
and  the  society  offered  that,  amount  to  the 
defendant  subject  to  his  shewing  a  good 
title  to  his  property,  and  that  offer  was 
accepted  by  the  defendant.  When  the 
title  came  to  be  investigrated  the  defend- 
ant furnished  an  abstract  of  title  which 
the  society's  solicitors  were  not  satisfied 
with,  and  required  a  further  abstract. 
This  the  defendant  declined  to  famish  on 
the  ground  of  expense,  and  the  matter 
went  off  and  no  loan  was  effected. 

The  defendant  having  refused  the  plain- 
tiff his  commission  on  the  1,6252.  on  the 
ground  that  he  had  never  received  that 
sum,  the  latter  commenced  an  action  in 
the  Exchequer  Division.  The  case  was 
remitted  to  the  Greenwich  County  Court 
for  trial  under  19  &  20  Yict.  c.  108.  s.  26. 
The  County  Court  Judge  after  hearing 
the  plaintiff's  case  gave  a  verdict  for  the 
defendant. 

The  plaintiff  obtained  a  new  trial,  and 
the  Judge  then  gave  him  the  verdict.   The 
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fitter  y.  Drtwelt  (App.),  Ezca. 
defiendant  then  obtamed  a  rale  for  a  new 
trial,  which  was  aabseqnently  discharged. 

The  defendant  now  appealed. 

H.  F.  Didcent,  for  the  defendant.— The 
contract  was  to  pay  commission  npon  the 
money  being  actually  received  by  the  de- 
fSandamt.  It  is  clear  some  meaning  must 
be  given  to  the  word  "  received,"  and  if 
the  construction  contended  for  by  the 
plaintiff  is  the  correct  one,  the  result  will 
be  that  the  word  must  be  ont  out  altoge- 
ther. The  true  construction  is  this — "  If 
I  receive  the  money  yon  shall  receive  the 
commission ;  if  I  do  not  receive  the  money 
yon  are  to  receive  nothing."  It  is  quite 
competent  to  parties  to  make  such  a  con- 
tract as  that,  and  what  clearer  words  to 
denote  such  a  contract  could  have  been 
used  than  those  made  use  of  in  this 
agreement?  The  receipt  of  the  money 
is  clearly  a  condition  precedent  to  the 
right  to  commission.  There  were  no  such 
protecting  words  in  the  case  of  Green  v. 
Lucat  (1 ).  There  the  contract  was  to  pro- 
cure a  loan  which  the  Court  held  was  satis- 
fied by  procuring  a  tender.  But  then  it  is 
said  ihat  the  pluntiff  did  all  that  he  had 
contracted  to  do,  and  as  the  defendant  had 
by  his  own  act  prevented  the  completion 
of  the  contract,  the  plaintiff  is  entitled  to 
the  whole  amount  of  his  commission,  on 
the  authority  of  Pricket  v.  Badger  (2), 
and  that  class  of  cases.  But  it  is  clear 
from  the  remarks  of  Erie,  G. J.,  in  Simpson 
V.  Lamb  (3),  that  such  a  doctrine  must 
depend  npon  and  be  sabservient  to  the 
contract  itself.  If  parties  definitely  con- 
tract one  thing  you  cannot  imply  another. 
The  words  "on  any  money  received" 
most  have  been  inserted  for  some  purpose. 
Was  it  to  guard  the  defendant  in  case  the 
contract  went  off  by  ^^  &^1<>  of  the 
lendetrs  of  the  money  ?  That  could  hardly 
have  been  necessary. 

[Bkamwell,  KJ. — I  am  not  so  sure  of 
that.] 

The  doctrine  relied  on  only  applies 
where  the  contract  with  the  lender  goes 

(1)  33  Law  Times,  584. 

(2)  1  Com.  B.  Bep.  NjS.  296;  a.  c.  26  Lav  J. 
tiep.  C.F.  33. 

(3)  17  Com.  B.  Bep.  603 ;  s.  c.  25  Lav  J.  Rep. 
Ci.  118. 

Vox.  48.— 4.B.,  CJ>.  &  ExcH. 


off  by  the  &alt  of  the  principal,  the  bor. 
rower.  The  obvious  inference  then  is, 
that  the  words  were  inserted  to  entitle 
the  defendant  to  refuse  to  complete  if  he 
thought  fit;  at  any  rate  if  he  had  a 
reasonable  excuse.  At  least  they  would 
protect  the  defendant  in  the  event  of  the 
contract  with  the  building  society  going 
off  by  their  default.  That  being  so,  he  is 
entitled  to  a  new  trial,  as  the  Gouniy 
Court  Judge  did  not  decide  whether  his 
excuse  was  reasonable,  or  whether  the 
company  or  the  defendant  were  in  default. 
He  citeid  Bead  v.  Bonn  (4),  Moffat  v. 
Lawrie  (5)  and  Bull  v.  Price  (6). 

/.  Smalmdn  Smith,  for  the  plaintiff,  was 
not  called  on. 

Bbauwell,  L.J. — ^In  spite  of  the  argu- 
ment that  has  been  so  well  addressed  to 
us,  we  must  in  this  case  decide  against 
Mr.  Dickens'  contention.  There  are  of 
course  many  things  which  may  have  been 
in  the  contemplation  of  the  parties  when 
they  drew  up  this  agreement.  One  may 
have  been  that  the  defendant  should  par 
to  the  plaintiff  2i^  per  cent,  on  sncn 
money  as  he  might  receive,  having  the 
right  to  refuse  capriciously  to  receive 
any  money  whatever ;  another  would  be 
that  the  defendant  should  have  a  right  to 
refuse  to  receive,  and  not  having  received, 
should  be  entitled  to  refuse  the  commis- 
sion, if  he  had  a  good  reason  for  refusing 
to  receive ;  or  they  might  have  contem- 
plated that  the  plauitiff  should  not  earn 
his  commission  if  the  non-receipt  of  the 
money  by  the  defendant  was  due  to  the 
fault  of  tiie  lenders ;  and,  fourthly,  it  maj^ 
be  that  the  word  "  receive  "  is  really  equi- 
valent to  the  word  "  accept,"  used  before 
in  the  document,  which,  taken  as  a  whole, 
means,  "  If  you  get  me  such  a  sum  as  I 
shall  agree  to,  I  will  pay  you  a  commis- 
sion of  2i^  per  cent,  on  the  sum  agreed  to 
be  lent." 

Now  the  cnrrent  of  modem  opinion  is 
to  the  effect  that  those  who  bargain  to 
receive  commission  for  introductions  have 
a  right  to  their  commission  as  soon  as 

(4)  10  B.  &  C.  438. 

(5)  15  Com.  B.  Bep.  583 ;  s.  c  24  Law  J.  lS!by. 
C.P.  66. 

<6)  2  Bing.  237;  s.  c.  9  Law  J.  Bep.  (o.s.) 
C.P.  28. 
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Fidier  r.  Drewett  {Jfp.),  Exca. 
ihej  have  completed  their  portion  of  the 
bargain,  irrespective  of  what  maj  take 
place  sabsequeutlj  between  the  parties 
introduced.  And  it  is  reasonable  that  it 
should  be  so.  Whr  should  the  right  to 
be  paid  for  work  depend  on  what  takes 
place  between  other  parties  outside  the 
contract  ? 

However,  even  if  the  rule  that  the 
agent  is  entitled  to  his  commission  when 
he  has  done  his  part,  whatever  may  hap- 
pen subsequently  to  prevent  his  work 
having  effect,  is  confined  to  the  case  where 
iLe  failure  has  arisen  through  the  default 
of  the  employer,  the  defendant  will  not 
profit,  for  he  has  given  no  evidence  of  the 
default  being  in  anyone  but  himself.  He 
would  not  give  an  abstract  of  title,  and  so 
could  not  get  the  money.  The  plaintiff 
has  procured  him  a  contract  which  would 
enable  him  to  "  receive  "  the  1,625Z.,  and 
it  is  by  his  own  default  that  he  has  not 
received  it. 

BAaaiLLAT,  L.J. — I  am  of  the  same 
opinion.  The  words  of  the  agp-eement 
indicate  on  what  the  commission  is  pay- 
able :  it  is  to  be  2^  per  cent,  on  2,0002., 
or  such  other  sum  88  the  plaintiff  would 
accept,  on  a  party  being  procured  willing 
to  lend  that  amount.  The  meaning  to  be 
put  upon  the  word  "  receive  "  is  that  it  is 
equi\^nt  to  *'  procured  "  or  "  accepted," 
and  I  cannot  think  that  the  plaintiff  is 
disentitled  to  succeed  because  the  money 
has  not  been  actually  "  received,"  and  that 
too  through  the  defendant's  de&ult. 

Thesiqbb,  L.J. — I  am  of  the  same 
opinion.  The  contract  divides  itself  into 
two  parts,  the  consideration  and  the  pay- 
ment, if  the  two  are  looked  at  sepa- 
rately the  whole  thing  becomes  clear. 
The  consideration  is:  "In  the  event  of 
your  procuring  me  the  sum  of  2,0002.  or 
such  other  as  I  shall  accept."  The  pay- 
ment is:  "I  agree  to  pay  yon  2^  per 
cent,  on  any  money  received."  The  agent 
binds  himself  to  procure  the  "  2,000T  or 
such  other  sum,  etc.,"  and  to  do  no  more ; 
and  as  soon  aa  the  Building  Society 
agreed  to  advance  the  1,6252.,  and  the 
defendant  accepted  their  offer,  the  plain- 
tiff had  no  more  to  do,  and  the  whole 
consideration     was    performed.       Then 


comes  the  payment,  which  is,  as  the 
1,6252.  has  been  accepted,  to  be  2^  per 
cent,  on  the  1,6252.  The  limitation,  "  on 
any  money  received,"  is,  to  my  mind,  put 
in  to  carry  out  the  words,  "  or  such  other 
sum  as  I  shall  accept."  As  the  defendaat 
mijzht  accept  a  less  sum  if  he  chose,  the 
deiendant  was  not  to  receive  2^  per  cent, 
on  the  2,0002.  if  only  1,0002.  was  taken, 
but  upon  the  lesser  sum.  The  position 
in  this  case  was  the  same  as  in  Green  v. 
Lucas  (1).  It  was  through  the  defen- 
dant's default  in  not  furnishing  a  further 
abstract  of  title,  a  default  which  would 
have  rendered  him  liable  in  an  action  for 
non-completion,  that  the  money  was  never 
received.  The  plaintiff  is  clearly  entitled 
to  his  commission. 

Appeal  dismissed. 


Solicitors— Donague,  for  plaintiff;  Scaid  &  Sons, 
for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
JiUIES,  L.J. 
Brgit,  L.J. 

Cotton,  L.J.    }.au.hqsen  v.  laboucheke. 
1878. 
August  8. 

Practice  —  Interrogatories  —  Order 
XXXI.  rule  5  —  Procedure  —  Onus  of 
Proof. 

When  a  party  takes  out  a  summons  under 
Order  XXXI.  rule  5,  objecting  to  answer 
interrogatories,  his  summons  should  stat» 
whether  the  objection  goes  to  the  whole  of 
the  interrogatories,  or  to  any,  atul  which  of 
them,  specifying  in  the  latter  ease,  by  their 
numiers,  the  particular  interrogatories  ob- 
jected to.  He  may  take  both  objections  at 
the  some  time. 

In  such  a  case,  it  is  the  duty  of  the  Judge 
to  consider  the  interrogatories,  either  as  a 
whole,  or  as  the  pcurticvlar  interrogatories 
objected  to,  as  the  case  may  be,  and  to  decide 
accordingly ;  and  the  onus  is  on  the  parly 
who  objects  to  the  interrogatories  to  shew 
that  they  are  bad. 

If  the  summons  merely  objects  to  the 
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JUhuitn  T.  Labouchert  (App.). 
Merrogaiorie*  generally,  and  the  Judge 
finds,  on  looking  at  them,  that  some  a/re 
relevant  and  some  irrelevant,  he  is  not 
hound  to  go  through  them,  to  separate  the 
had  from  the  good,  hut  is  etititled  to  require 
the  party  objecting  to  point  out  the  particu- 
lar interrogatories  that  are  objectionable. 

Fisher  v.  Owen  (47  Law  J.  Rep.  Chanc. 
681 ;  B.  c.  Law  Rep.  8  Ch.  D.  645)  ap. 
proved. 

[This  case  is  reported,  47  Law  J.  Rep. 
Chaoc.,  page  819.] 
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[IN  THE  COURT  OF  APPKAL.] 
1878.     1  THE  SHErriBLO  WAOaON  COMPADT 

Not.  29.  J      v.  straitOn  amd  othbrs.* 

Bankruptcy  Act,  1869  (32  ^  33  Vict. 
c.  71),  s.  23 — Bankruptcy  .BuZe»,1871,  rule 
28 — Disclaimer  by  Trustee — "  Leasehold 
Interest " — Lease  of  Chattels. 

A  lease  of  chcMels  is  not  a  "  leasehold 
interest "  within  the  meaning  of  rule  28  of 
the  Banhruptey  Rules,  1871 ;  and  there- 
fore a  trustee  in  hamkrupt&y  may  disclaim 
a  lease  of  chattels  under  section  23  of  the 
Bankruptcy  Act,  1869,wt<Aoui  the  leave  of 
ihe  Oomrt. 

This  was  an  action  to  recover  6032.  for 
the  hire  of  certain  railway  waggons,  and 
damages  for  their  detention. 

In  November,  1871,  one  William 
Sneesnm  let  to  the  defendants  ten  coal 
waggons  for  a  term  of  five  years  from 
the  21st  of  January,  1872 ;  and  in 
October,  1872,  the  same  person  let  to 
the  defendants  twenty  coal  waggons  for 
a  term  of  six  years  from  the  28th  of 
September,  1872.  In  October,  1872, 
Sneeznm  sold  to  the  plaintifis  his  stock 
of  waggons,  including  the  thirty  let  to 
the  defendants ;  and  by  two  agreements, 
dated  the  6th  of  November,  1872,  and 
the  25th  of  November,  1872,  respectively,' 
the  plaintiffs  let  the  stock  of  waggons  to 


*  Coram  Bnmwell,  LJ. 
Cotton,  L.J. 


Brett,    L.J. ;   and 


Sneeznm  on  "porchase  leases,"  i.e.,  on 
the  terms  that  after  a  certain  nnmber  of 
yearly  payments  the  waggons  should 
again  become  the  property  of  Sneezam. 

In  Febraary,  1873,  Sneeznm  became  a 
bankrupt.  His  trustees  continued  to 
pay  rent  for  the  waggons  under  the 
agreements  of  the  9  th  of  November  and 
the  26th  of  November,  1872,  until  the 
25th  of  June,  1875 ;  and  on  the  7th  of 
October,  1875,  they,  by  writing  under 
their  hands,  disclaimed  f>he  contracts  of 
the  6th  of  November  and  the  25th  of 
November,  1872,  without  obtaining  the 
leave  of  the  Court  under  rule  28  of  the 
Bankruptcy  Rules,  1871. 

The  plaintiffs  now  sued  the  defendants 
for  the  rent  of  the  waggons. 

The  case  came  on  for  trial  before 
Pollock,  B.,  at  the  York  Assizes,  when 
the  learned  Baron,  on  further  considera- 
tion, gave  judgment  for  the  defendants, 
on  the  ground  that  the  disclaimer  by  the 
trustees  was  invalid  without  the  leave  of 
the  Court,  the  interest  of  the  bankrupt 
Sneezum  being  a  leasehold  interest  within 
the  meaning  of  rule  28  of  the  Bank- 
ruptcy Rules,  1871. 

The  plaintiffs  now  appealed. 

Caaie  and  Forbes,  for  the  plaintiffii. 
Wills  and  Bremner,  for  the  defendants. 

Beamwbli.,  L.J. — I  cannot  agree  with 
the  construction  the  learned  Baron  has 
put  on  this  rale.  Admitting  as  I  do  that 
"  a  lease  of  the  chattels  "  is  an  accurate 
expression,  and  agreeing  that  if  a  man 
who  had  a  lease  of  a  chattel  were  asked 
what  interest  he  had  in  it,  he  might,  not 
inappropriately,  reply  that  he  had  a 
leasehold  interest,  it  seems  to  me  that 
the  intention  of  rule  28  was  to  limit  the 
expression  to  that  which  in  popular  lan- 
guage is  called  leasehold,  that  is  to  say 
lands  and  houses,  and  possibly  such  things' 
as  tithes,  but  at  all  dvents  as  a  general  rule 
to  things  which  have  the  true  incidents 
of  leaseholds — rent  and  reversion.  I 
think  so  because  the  twenty-third  section 
of  the  Bankruptcy  Act,  1869  (1),  deals 

(1)  By  32  &  38  Vict.  c.  71.  •.  23,  vli«ra  any 
propeitT  of  the  baakrnpt  acquired  bj  the  trnatee 
undoT  this  Act  coniiats  uf  land  of  any  tenure  bnr- 
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with  landed  property,  "  land  of  any 
tenure  "  beinf  one  of  ita  special  objects, 
and  I  cannot  nelp  thinking  that  the  28th 
mle  is  directed  to  that  sort  of  property 
which  is  the  ordinary  subject  of  leasing. 

Leaseholds,  in  the  proper  acceptation 
of  the  word,  are  a  likely  subject  for  a  rule 
like  rule  28 ;  but  a  termor's  interest  in  a 
chattel  is  not  a  thing  likely  to  be  pro- 
vided for  by  such  a  rule;  and  I  also 
think  that  the  term  "  leasehold  interest " 
is  not  properly  applicable  to  a  chattel. 
The  proper  phrase  when  a  man  has  such 
an  interest  in  a  chattel  is  to  say  that 
"he  has  hired  it."  If  you  treat  the 
phrase  in  the  rule  as  a  popular  expres- 
sion, "  leaseholds  "  is  not  the  word  you 
would  expect  to  find.  If  yon  take  the 
words  in  their  technical  sense,  then  there 
is  no  such  thing  as  a  "holding"  in  a 
chattel. 

On  these  grounds  I  think  that  the 
learned  Baron's  judgment  waa  erroneous 
and  must  be  reversed. 

As  to  the  further  point,  whether  in 
cases  under  the  rule  the  leave  of  the 
Court  is  a  condition  precedent  to  a  valid 
disclaimer,  it  is  not  necessary  and  per- 
haps not  advisable  for  us  to  decide. 

Bbbtt,  L.J. — 1  should  think  that  mle 
28  was  intended  to  refer  to  one  of  the 

dened  with  owner's  covenanta,  of  unmaiketable 
shares  in  companies,  ai  unprofitable  contracts,  or 
of  any  other  propertjr,  which  is  unsaleable  or 
not  readily  saleable,  the  trustee,  notwithstanding 
be  has  endeavoured  to  sell  or  has  taken  possession 
of  snch  property  or  exercised  any  right  of  owner- 
ship in  relation  thereto,  may,  by  writing  nnder 
his  hand,  disclaim  snch  property ;  and  upon  the 
execution  of  such  disclaimer  the  property  dis- 
claimed shall,  if  the  same  is  a  contract,  be 
deemed  to  be  determined  from  the  date  of  the 
order  of  adjudication ;  and  if  the  same  is  a  lease 
be  deemed  to  have  been  surrendered  on  the  same 
date,  and  if  the  same  be  shares  in  any  company 
be  deemed  to  be  forfeited  from  that  date. 

By  mle  28  of  the  Bankruptcy  Rules,  1871, 
where  any  property  of  a  bankrupt  acquired  by  a 
trustee  under  the  Bankruptcy  Act,  1869,  shall 
conust  of  a  leasehold  interest,  the  trustee  shall 
not  execute  a  disclaimer  of  the  same  without  the 
leave  of  the  Court  first  obtained  for  that  pur- 
pose, and  upon  any  application  to  the  Court  for 
such  leaye,  notice  of  the  desire  of  the  trustee  to 
disclaim  such  interest  shall  be  given  to  such  per- 
0on  or  persons  as  the  Court  shall  direct,  and  such 
order  shall  be  made  thereon  as  the  Court  shall 
think  fit. 


descriptions  of  property  mentioned  in  the 
23rd  section.  It  clearly  does  not  apply 
to  them  all.  The  disclaimer  referred 
to  in  section  23  is  the  creature  of  statute. 
That  section  gives  the  right  of  disclaimer 
in  several  cases,  the  first  being  the  case  of 
property  in  "land  of  any  tenure."  Now 
it  is  true  that  another  subject  of  dis- 
claimer is  unprofitable  contracts.  But 
when  we  find  that  one  of  the  specified  sub- 
jects is  "  land  of  any  tenure,"  and  when 
we  bear  in  mind  that  the  riile  is  drawn 
by  persons  who  would  use  words  in  the 
sense  they  bear  in  legal  parlance,  and  not 
in  their  popular  sense,  and  find  that  they 
have  used  the  term  "  leaseholds,"  I  can- 
not help  agreeing  that  as  "  land  of  any 
tenure  includes  "  leaseholds,"  the  word 
"  leasehold  "  must  be  intended  to  refer  to 
that  branch  of  the  section ;  and  that,  un- 
less we  stretch  the  words  beyond  their 
proper  meaning,  they  could  not  be  made 
to  refer  to  anything  else,  although  a 
document  like  that  m  the  present  case 
might  very  well  be  called  the  "  leaae  "  of 
a  chattel. 

Cotton,  L.  J. — The  object  of  this  rule  is 
to  direct  how  certain  provisions  in  the 
Act  are  to  be  carried  into  execution. 
[His  Lordship  here  read  the  rule.]  Now 
the  ordinary  meaning  of  leasehold  in- 
terest is  an  interest  in  land  of  leasehold 
tenure.  Then  if  we  look  at  the  section, 
the  execution  of  which  is  regulated  by 
the  mle,  we  find  that  it  refers  to  various 
things,  and  among  them  "  to  land  of  any 
tenure."  It  seems  to  me,  therefore,  that 
on  a  fair  construction  of  the  section  and 
rule,  the  words  "  leasehold  interest "  in 
the  mle  are  equivalent  to  "  interest  in 
land  of  leasehold  tenure,"  and  in  my 
opinion  they  mast  be  confined  to  that 
signification. 

Judgment  reverted. 


Solicitors — Bell,   Brodrick   &  Bell,    agents   for 
Rodgers,  Thomas  &  Co..  Sheffield,  for  plaintJiTi 
Anderson  &  Sons,  for  defendants. 
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Not.  30.  J 

Sale  of  Ship — Commission — Introduc- 
tion of  Purchaser. 

Defendant  being  owner  of  several  vesseh 
and  being  about  to  retire  from  business 
consented,  at  the  request  of  the  plaintiff,  to 
allow  him  to  look  out  for  purchasers,  and 

Xeed  to  pay  a  stipulated  commission  to 
intiff  if  he  should  be  the  means  of  intro- 
ducing a  purchaser.  In  Febntary,  187C, 
plaitUiff  introduced  a  person  who  had  been 
recommended  to  buy  one  of  defendant's 
ships  by  one  A.,  and  defendant  agreed  that 
if  this  retulted  in  a  sale,  plaintiff  and  A. 
should  share  commission.  No  sale  did 
result;  but  in  March  A.  mentioned  the 
defendants  same  vessel  to  B,,  who  chanced 
to  eaU  upon  him  in  reference  to  a 
«A»p  of  another  owner.  FlavnUff  hearing 
cf  this,  informed  defendant  of  B.'e  call,  and 
suggested  his  seeing  B.  on  the  subject.  De- 
fendant did  nothing  in  tlte  matter,  and  B. 
at  that  time  had  no  intention  of  purchasing 
defendant's  ship  and  made  no  comm/uni- 
cation  about  it  to  anyone. 

Defendant  then  told  plaintiff  that  it  was 
no  use  doing  anything  untU  the  ship  re- 
turned home,  and  plaintiff  thenceforward 
took  no  further  steps  to  find  a  purchaser. 

A.,  however,  in  April,  again  reminded 
B.  of  the  vessel,  but  B.  took  no  notice  of  hie 
letters,  and  neither  defendant  nor  plaintiff 
were  aware  of  A.'s  having  written.  In  May 
B.  wrote,  as  broker,  direct  to  defendant  in 
reference  to  the  vessel,  and  after  some  ne- 
gotiation, an  the  Hih  of  June  disclosed  the 
name  of  the  principal  for  whom  he  was 
acting  and  the  tale  was  effected. 

Plaintiff  on  hearing  afterwards  of  the 
sale  claimed  his  commission  on  the  ground 
that  the  purchaser  had  been  introduced 
through  the  medium  of  his  original  nego- 
tiatione  with  A. 

The  jury  hamng  found  on  questions  left 
to  thorn,  first,  that  plaintiff  was  authorised 
to  find  a  buyer  for  defendant's  vessel,  and, 
stxond,  that  B.  was  induced  to  enter  upon 
the  negotiation  for  the  purchase  by  the  in- 
formation he  received  from  A., — 

LnsH,  J.,  on  further  consideration,  gave 
judgment  for  the  defendant:  holding  that 
even  attuming  A.  to  have  mentioned  the 
vessel    to    B.    in   the  first    instance    as 


plaintiffs  agent,  yet  inasmuch  as  B.  did 
not  buy  and  defendant  then  revoked  plain- 
tiffs authority  to  look  out  for  another  pur- 
chaser, the  subsequent  transaction  between 
B.,  acting  as  broker  for  the  ultimate  pur- 
chaser, and  the  defendant,  was  not  an 
introduction  of  a  purchaser  by  plaintiff  or 
plaintiff's  agent. 

This  was  an  action  by  the  plaintiff  to 
recover  a  sum  of  3902.  4s  8d.  commission 
alleged  to  be  due  to  him  npon  the  sale  of 
a  ship  of  the  defendant's  called  the 
Madras.  The  trial  took  place  before 
Lash,  J.,  at  the  Qaildhall  during  the 
Trinity  Sittings,  when  the  learned  Judge 
reserved  judgment  until  after  argument 
before  him  upon  the  effect  of  the  findings 
of  the  jury. 

On  the  5th  of  November  the  case  was 
argued  by 

/.  C.  F.  8.  Day  and  A.  L.  Smith,  for  the 
plaintiff,  and 

W.  Willis  and  B.  E.  Webster,  for  the 
defendant. 

His  Lordship  delivered  the  following 
considered  judgment  (in  which  all  the 
facts  and  circumstances  of  the  case  suffi- 
ciently appear)  on  the  30th  of  Novem- 
ber:— 

Lush,  J. — This  action  is  in  its  circnm. 
Biances  peculiar.  It  was  sent  down  for 
trial  in  February  last  before  the  Lord 
Chief  Justice,  when  the  jury  were  unable 
to  agree  upon  the  questions  submitted  to 
them.  It  was  again  tried  before  me  at 
GhiildhaU  in  Jane  last,  when  the  jury 
answered  the  two  questions  which  I  put 
to  them,  and  I  then  reserved  for  fartjier 
consideration  the  question  what  judgment 
ot^ht  to  be  given  upon  these  findings. 

The  case  was  argued  on  the  5th  day  of 
this  month,  and  I  am  now  to  deliver  my 
judgment  upon  the  whole  case.  Most  of 
the  material  facts  appear  upon  the  corre- 
spondence.  ' 

The  action  is  brought  for  commission 
upon  the  sale  of  the  defendant's  interest 
in  a  vessel  called  the  Madras,  that  in- 
.  terest  being  37/64ths.  The  defendant 
was  the  owner  or  part  owner  of  several 
vessels,  and  amongst  them  the  Stamford 
and  the  Madras.  The  plaintiff  was  a 
shipbroker.    He  was  on  terms    of    in> 
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timacy  with  the  defendant,  and  for  a 
portion  of  the  time  when  the  transaction 
in  question  took  place,  namely  from 
March  to  Jnne,  1876,  both  parties  occa- 
pied  the  same  office. 

The  plaintiff  having  become  aware  in 
Angnst,  1875,  of  the  defendant's  inten- 
tion to  retire  from  business,  began  to  look 
out  for  purchasers,  with  the  view  of 
earning  a  commission.  And  the  defend' 
ant,  though  he  did  not  put  the  ships  in 
his  hands  or  give  him  any  anthoritj  to 
sell,  agreed  to  pay  a  stipulated  commis- 
sion if  he  should  be  the  means  of  intro- 
ducing a  person  who  should  actually 
become  the  purchaser.  The  Stamford 
was  sold  by  his  instrumentality,  and  the 
stipulated  commission  was  paid  him. 

The  plaintiff  named  several  persons  as 
likely  to  become  purchasers  of  the  Madras, 
but  none  of  them  came  to  terms.  The 
following  letters,  amongst  others,  passed 
between  him  and  the  defendant : — 

"  24th  of  February,  1876,  plaintiff  to 
defendant. 
"  Mr.  James  Turpin,  of  North  Shields, 
has  gone  over  to  Stockton  to  see  Mr. 
Blair  with  reference  to  the  engine  of  the 
Madras,  and  as  he  knows  the  price  you 
want,  it  rather  looks  as  though  he  meant 
business.  He  is  a  friend  of  Mr.  White, 
who  has  recommended  him  strongly  to 
buy.  In  case  business  should  result,  please 
to  reserve  the  nominal  2^  per  cent,  for  me 
and  White." 

"  25th  of  February,  defendant  to  plaintiff. 
"  There  is  no  chance  of  business  herein 
if  White  is  to  finger  one  cent  of  it.  I 
would  keep  the  boat  for  years  before  I 
would  allow  one  farthing  to  go  into  his 
pocket  out  of  the  sale  of  her.  If  yon 
can  bring  Turpin  to  business  I  will  ar- 
range for  a  commission  for  you  out  of  it 
of  one  per  cent,  say." 

"  2nd  of  March,  plaintiff  to  defendant. 
"  I  fear  Master  White  won't  be  licked 
off  so  easily.  If  I  get  one  per  cent,  and 
he  ditto,  I  don't  thmk  either  of  us  will 
take  any  harm.  You  need  not  care  who 
you  do  your  business  through  so  long  as 
you  get  your  price.  Practical  money- 
making  people  like  you  should  not  allow 
theoretic^  trifles  to  stand  in  your  way." 


"  4th  of  March,  1876,  defendant  to 
plaintiff. 
"  I  agree  with  you,  and  think  if  yon 
can  bring  this  to  business  I  will  be  able 
to  swallow  my  annoyance  with  White 
and  pay  the  two  per  cent." 

The  negotiation  with  Turpin  also 
went  off;  no  other  person  was  afiertrards 
mentioned  by  the  plaintiff.  On  the  9th 
of  March  a  Mr.  Wise,  Jan.,  a  member  of 
the  firm  of  Wise  A  Son,  ship  owners  of 
Hartlepool,  called  upon  White  in  refer- 
ence to  another  vessel  called  tiieNorthuni' 
land,  belonging  to  another  owner  which 
Wise,  jnn.,  contemplated  buying  in  con- 
junction with  one  Learoyd,  when  White 
mentioned  to  Wise  that  if  that  purchase 
went  off  he  had  another  vessel,  the 
Madras,  which  he  could  equally  recom- 
mend. Wise  took  no  notice  of  this  con- 
versation, and  on  the  10th  of  March, 
White,  in  a  letter  to  the  firm  relating  to 
the  Northumberland,  referred  to  his  men- 
tion of  the  Madras  to  the  son,  and  en- 
closed particulars  of  her,  advising, 
"  Please  keep  this  matter  private." 

On  the  11th,  Wise  &  Son  answered 
the  letter  as  ffkr  as  it  treated  of  the 
Northumberland,  but  took  no  notice  of 
the  Madras. 

On  the  same  day  the  plaintiff  wrote  to 
defendant : — 

"  Young  Wise  was  up  here  on  business 
with  White ;  the  latter  named  the  Madras 
to  him.  Wise  thought  25,000^.,  but  White 
told  him  that  there  was  not  a  shadow  of 
chance  under  28,000!.,  and  that  it  was 
useless  approaching  you  at  less.  He 
promised  to  crack  the  matter  over  with 
his  father  when  he  returned.  They  have 
5,000Z.,  or  6,0002.  cash  ready  for  any  in- 
vestment  they  may  go  into.  Adams,  of 
Adams  &  Co.,  Aberdeen,  entertain  the 
Madras. 

"  If  you  are  at  Aberdeen  or  West 
Hartlepool,  you  know  whether  it  would 
be  advisable  to  see  them.  If  you  do, 
keep  us  a  commission.  In  case  of  need 
I  will  get  White  to  let  you  down  easy, 
as  I  want  to  see  business  result,  and 
would  not  myself  be  hard." 

It  does  not  appear  that  Wise  ever  en- 
tertained the  proposal  to  purchase  the 
Madras,  nor  did  the  defendant    go    to 
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Aberdeen  or  Hartlepool,  or  liare  any 
oommnnication  on  the  subject  with  either 
Wise  or  Adams.  Bat  on  the  13th  of 
March  he  wrote  to  the  plaintiff  as  fol- 
lows : — 

"Madras. 

"  There  ia  no  use  doing  anything  herein 
until  the  return  home.  No  one  wiU  bay 
a  ship  at  sea  anless  they  know  her  tho- 
Tonghly,  snch  as  Porteos  &  Senior." 

Porteos  &  Senior  were  the  persons 
who  had  bonght  the  Stamford,  and  whom 
the  plaintiff  had  named  as  probable 
buyers  of  the  Madrae,  bat  whose  treaty 
for  that  vessel  had  gone  off. 

From  the  date  of  the  last-mentioned 
letter  no  correspondence  took  place  be- 
tween the  plaintiff  and  the  defendimt 
respecting  the  Madras  nntil  after  the  sale 
of  the  Tessel,  as  hereinafter  mentioned, 
and  althoagh  the  parties  then  occnpied 
the  same  office  neither  of  them  mentioned 
the  snbjeot  of  the  Madras  to  the  other, 
nor  did  the  plaintiff  after  that  letter  take 
any  farther  steps  to  find  a  parchaaer. 

On  the  18th  of  March  White  wrote  to 
Wise  &  Son  that,  as  they  had  missed  the 
NorUivmberland,  he  should  be  glad  to 
hear  whether  they  entertained  the  pnr- 
chase  of  the  Madras,  A;c. 

And  on  the  22nd  of  April  he  wrote 
again  : — 

"  The  Madras,  the  management  portion 
of  which  I  proposed  to  you  for  sale,  left 
Bombay  some  days  since  for  the  Conti- 
nent, and  may  be  expected  home  abont 
the  middle  of  next  month.  I  shall  be 
glad  to  hear  whether  yon  are  disposed  to 
arrange  and  purchase  subject  to  confir- 
mation on  inspection  as  already  advised 
you.  The  management  is  exceptional, 
and  the  terms  of  payment  very  easy." 

No  notice  was  takken  of  these  letters  by 
Wise  &  Son,  nor  was  either  the  defen- 
dant or  the  plaintiff  aware  that  White 
was  in  correspondence  with  them,  or  was 
taking  any  steps  to  sell  the  Madras. 

On  the  25th  of  April  Wise,  jun.,  wrote 
to  the  defendant : — 

"I  can  introduce  a  buyer  for  33 /64th 
Madras  S.S.    What  will  yon  accept  ?  " 

"  26th  April,  defendant  to  Wise  :— 
"lam  fevonred  with  your  memoran- 
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dum  of  to-day,  and  in  reply  my  lowest 
price  for  37/64  of  the  Madras  (my  present 
interest)  is  at  the  rate  of  28,0002.  for  the 
vesBel,  equal  to  16,187Z.  10«.  for  37/64 
payment  on  the  basis  of  ^  cash  and  ji  at 
six  months." 

"  The  credit  portion  I  would  not  object 
to  extend  over  a  longer  period  to  an  ap- 
proved buyer.  I  would  require  security 
on  the  shares  sold  for  any  portion  of  the 
price  on  credit. 

"  Interest  at  the  rate  of  5  per  cent, 
per  n.T»TiTim  would  be  charged  on  any 
credit  beyond  six  months. 

"Mr.  Blair  will  tell  you  the  condition 
of  the  vessel,  and  what  she  got  in  the 
Tyne  in  January  last.  I  may  mention 
for  your  guidance  that  I  will  not  take 
one  farthing  less  than  the  price  named, 
so  you  need  not  bother  with  her  if  you 
cannot  offer  the  price,  as  I  refused  in 
December  last  the  same  price,  less  2jt  per 
cent,  and  I  can  shew  you  the  offer  if  you 
like. 

"  Madras  is  at  present  on  the  way  from 
Bombay  to  Marseilles,  and  I  expect  her 
in  this  country  (all  being  well)  in  June. 
She  is  not  yet  chartered  from  Marseilles, 
and  I  might  arrange  to  gfive  delivery 
there,  otherwise  she  would  be  sold  on 
her  arrival  in  this  country  subject  to  her 
bottom  and  engines  being  found  sound 
and  in  good  order  to  the  approval  of 
Mr.  Blair." 

This  was  accompanied  with  another 
letter  marked  "  private,"  dated  the  same 
day,  in  which  the  defendant  says  : — 

"I  hand  you  offer  of  my  interest  in 
Madras,  so  that  you  may  have  a  chance 
of  working  it.  I  have  not  put  one  far- 
thing in  to  take  off  again,  so  you  must  be 
good  enough  to  understand  this. 

"  I  cannot  afford  any  commission  off 
the  fi.gures  named,  so  to  give  you  some 
encouragement  to  work  it  I  will  in  the 
event  of  a  sale  pay  you  the  odd  money  as 
commission — say,  \%7l.  10».  With  kind 
regards  to  Mr.  Wise,  sen.,  and  his  home 
circle,  I  am,"  &c. 

"  7th  May,  Wise,  jun.,  to  defendant. 
"  "I    have    your    esteemed    favour    re 
Madras,  and  hope  to  give  you  a  definite 
answer  in  a  day  or  two." 
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"30th  May.    Wise,  jnn.,  to  defendant. 

"  Ton  last  wrote  me  on  the  8th  asking 
abid  against  16,0002.  for  37/64  oiMadras, 
and  now  with  terms  I  can  get  15,000{., 
or  at  the  rate  of  26,000Z.,  having  made 
great  exertions  to  get  up  to  this  fignre. 

"  There  is  5,000Z.  ready ;  the  remainder 
will  be  wanted  to  stay  on  for  two  years  at 
five  per  cent.  He  is  a  yonnger  son  of  a 
wealthy  parent,  and  it  would  be  right.  I 
have  said  nothing  aboat  half  fdz  months 
or  this  200Z.  yon  would  send  me  as  com- 
mission. 1  have  instmcfcionB  from  him 
to  go  to  another  boat  where  similar  terms 
are  offered  failing  your  acceptance,  so 
beg  your  decision  by  '  wire.'  " 

"  Ist  of  June.  Defendant  to  Wise,  jnn. 

"  I  was  going  from  home  the  day  when 
I  sent  my  telegram  to  yon,  and  on  my 
return  to-day  I  find  yours  in  reply  wait- 
ing me. 

"  I  am  very  reluctant  to  concede  the 
matter  as  to  modification  of  cash  pay- 
ment, but  if  your  client  ia  such  a  good 
man  I  will  accept  5,000Z.  cash,  and  re- 
mainder spread  over  two  years,  bearing 
interest  at  five  per  cent  per  annum. 

"  The  instalments  would  be  quarterly, 
BO  that  there  must  be  eight  equal  pay- 
ments of  the  credit  portion.  Of  course 
I  would  require  to  be  secured,  and  I  pro- 
pose that  I  be  restored  owner  of  the 
shares  and  transfer  them  pro  rata  aa 
the  instalments  are  paid,  granting  a 
mutual  trust  deed,  to  be  left  in  the 
hands,  say,  of  E.  TumbuU,  embodying 
the  conditions  of  sale,  &c.  This  seems  to 
me  a  suitable  arrangement,  and  I  have 
found  it  answer  well  in  the  case  of  the 
Stamford,  on  which  vessel  I  had  52/64ths, 
and  sold  them  last  January  on  similar 
conditions.  Madras  is  now  on  her  way 
from  Sulina  to  Antwerp.  37/64ths  at 
2,700Z.  will  be  15,609L  7..  &d.  If  you 
carry  this  through  I  will  allow  159Z. 
Ts.  &d.  commission,  not  more.  This  will 
leave  me  only  15,450Z.,  which  means  a 
heavy  loss  for  me." 

"  10th  June.  Wise,  jnn.,  to  defendant. 

"  A  very  slight  concession  on  your  part 
will  bring  business.  It  is,  first,  this — 
that  buyer  does  not  wish  to  be  bound  to 
particular  dates  for  payment,  but  to  pay 


over  the  two  years  as  may  be  convenient. 
You  would  be  well  enough  off  with  the 
security  and  interest.  If  you  will  let  me 
know  that  you  agree  to  this,  and  that  my 
commission  is  to  be  2001.,  I  will  disclose 
the  principal,  and  business  will  be  almost 
certain." 

Telegram.  June  13.  Wise  to  defendant. 

"Learoyd,    Huddersfield,    give    your 

price.     Five  down ;  remainder  over  two 

years;  interest  fiva      Wire  acceptance. 

Can  bmld,  less  money." 

Telegram.  Same  day.  Defendant  to 
Wise,  jun. 

"I  confirm  sale  of  37/64  of  Madras, 
per  my  offer.     Write  you  fully." 

And  on  the  same  day  the  defendant 
wrote,  after  referring  to  the  telegrams : — 

"Tour  letter  of  10th  came  duly  to 
hand,  but  it  not  being  accepted  I  did  not 
reply  to  it.  But  as  your  client  and  your- 
self have  come  to  my  terms  the  case  is 
altered.  As  I  understand  the  bargain, 
the  price  of  37/64  at  27,000Z.  for  the 
steamer  Madras  is  15,6092.  7s.  6d.,  less 
your  commission,  1592.  7«.  6<2.  15,4502., 
payable  as  follows:  5,0002.  down,  and 
balance  in  equal  instalments  of  3, 6,  9, 12, 
15,  18,  21  and  24  months,  bearing  inter- 
est at  five  per  cent,  per  annum.  37/64th8 
to  be  registered  in  my  name  as  at  present; 
transferred  as  the  ci«dit  portion  is  paid 
off  pro  rata.  A  Lloyd's  policy  in  my 
name  for  amount  of  purchase  price  to  be 
taken  out  and  a  protecting  ditto.  A  trust 
deed  to  be  executed  and  deposited  in  the 
hands  of  a  trustworthy  party,  to  our 
mutual  satisfaction,  setting  forth  the 
nature  and  conditions  of  i£e  sale.  Mr. 
Learoyd's  references  to  be  satisfoctory  to 
me.  Delivery  in  Tyne  or  Cardiff,  or  at 
Antwerp  on  completion  of  present 
voyage." 

15th  June.    Wise  to  defendant. 

"The  offer  was  made  to  you  on  the  terms 
I  wrote  yon,  and  I  have  authority  to  close 
them,  but  on  no  other,  and  Mr.  Learoyd 
has  gone  away.  Of  course,  it  is  subject 
to  his  stability  being  satisfactory,  but  if 
you  have  inquired  you  wiU  find  it  right. 
He  will  not  bind  himself  to  dates,  but 
will  pay  over  two  years  as  convenient, 
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and  I  know  if  he  wonts  5,0002.  or  6,000<. 
he  can  get  it  if  he  shoald  not  hare  it. 
As  it  is  a  fancy  price  I  cannot  get  any 
other  terms.  Yon  can  either  transfer  the 
shares  paid  for,  or  take  a  mortgage  of 
the  whole.  The  insurance  would  be  date 
policies  and  would  be  in  your  name.  I 
am  now  in  a  position  to  lay  before  him  a 
boat  bnilt  in  1872,  carries  2,300  tons,  150 
h.p.,  21,5001.,  so  that  your  prompt  wire 
will  be  required  to  make  bnsiness. 

"  We  have  two  boats  of  the  same 
dimensions  and  are  abont  contractlag  for 
another,  and  I  think  myself  27,0002.  is  a 
price  yon  will  not  get  offered  again  from 
any  one  who  knows  enough."  On  the 
16th  of  June  Wise,  jun.,  writes,  that  he 
would  be  in  London,  at  Wood's  Hotel, 
on  a  Saturday,  wishing  defendant  to  meet 
him  there.  The  defendant  did  so  and 
tenns  were  ultimately  agreed,  and  the 
defendant's  shares  in  the  Madra»  sold  to 
Learoyd. 

It  appeared  that  White  had  received 
information  firom  Hull  that  Wise  was 
coming  to  town,  and  he  also  called  upon 
him  and  pressed  the  purchase  of  the 
Madras.  Wise  led  him  to  believe  that 
he  had  declined  the  purchase  and  was 
looking  out  for  another  vessel.  It  also 
appeared  that  after  the  treaty  for  the 
Northumberland  had  gone  off.  Wise  left 
the  firm  of  Wise  &  Son  to  carry  on  busi- 
ness on  his  own  behalf  as  a  shipbroker, 
and  opened  negotiations  with  Learoyd  for 
a  partnership.  Learoyd  was  the  person 
whom  he  referred  to  as  the  "buyer." 
The  arrangement  between  them  was  that 
Learoyd  was  to  bring  in  5,0002.  as  his 
share  of  the  partnership  capital,  and  that 
this  was  to  be  invested  in  the  purchase  of 
shares  in  a  vessel,  an  ordinary  means  of 
securing  a  source  of  income  to  a  firm  of 
shipbrokeiB. 

I  have  recited  the  foregoing  corre* 
spondence  between  Wise  and  the  de^ 
feodant  at  length,  because  of  the  im- 
putation which  was  made  and  pressed  on 
the  jury  at  the  trial  that  the  defendant 
collnded  with  Wise  to  bring  about  a  sale 
bdiind  the  back  of  the  plaintiff,  and  to 
disguise  it  as  a  sale  to  a  third  party,  in 
order  to  cheat  the  plaintiff  of  his  com. 
mission.  I  am  unable  to  discover  any 
evidence  whatever  to  support  this  sugges> 
You  48.— Q.B.,  C.P.  &  ExcR. 


tion.  And  although  the  imputation  was 
freely  made,  Mr.  Day  did  not  ask  or 
suggest  that  this  point  should  be  put  to 
the  jury.  It  appears  to  me  that  the 
defendant  acted  in  the  matter  with  perfect 
good  £uth. 

But  to  proceed.  On  the  2nd  of  August 
the  plaintiff  wrote  to  defendant :  "  As  I 
find  the  sale  of  the  Madras  has  been  com- 
pleted I  beg  herewith  to  enclose  you 
account  for  commission,  and  will  thank 
you  for  a  cheque."  The  claim  enclosed 
was  3902.  4g.  8d.,  being  commission  at  2^ 
per  cent,  on  15,6092.  7s.  6d.  The  following 
correspondence  then  passed : — 

3rd  of  August,  defendant  to  plaintiff, 
inquiring  his  grounds  for  making  such 
a  claim,  as  he  had  nothing  to  do  with  the 
sale  so  far  as  the  defendant  was  con- 
cerned. 
"  5th  of  August,  plaintiff  to  defendant. 

"In  the  correspondence  between  Wise, 
Jan.,  and  White,  the  former  said  that  if  a 
boat  had  been  bought  it  would  be  for  the 
account  of  himself  and  Mr.  Percy  Learoyd, 
of  Hudderafield,  and  that  they  were  pre- 
pared to  pay  5,0002.  or  6,0002.  cash,  and  the 
value  to  be  spread  over  a  couple  of  years 
at  five  per  cent,  or  six  per  cent,  interest. 
Although  Mr.  Learoyd  is  the  registered 
owner  it  is  well  known  and  can  be  proved 
that  Mr.  Wise,  jun.,  is  the  manager,  and 
that  he  has  done  certain  acts  and  deeds 
beyond  the  usual  province  of  a  ship's 
husband.  With  these  few  words  and 
referring  you  to  my  letter  of  11th  of 
March  and  your  reply  on  the  13th,  I 
return  you  the  account  and  beg  for 
cheque  in  course." 

These  being  the  grounds  of  the  claim, 
the  defendant  denied  his  liability,  but  as 
proceedings  were  threatened,  he  required 
from  Wise  a  guarantee,  and  the  latter 
gave  an  undertaking  tiiat  he  had  ne- 
gotiated the  sale  and  made  the  intro- 
duction between  buyer  and  seller  without 
the  assistance  of  any  third  party,  and 
that  his  undertaking  to  substantiate  that 
was  the  basis  of  receiving  payment  of  the 
2002.  commission. 

I  declined  at  the  end  of  the  plaintiff's 
case  to  direct  a  nonsuit,  thinking  it  safer 
to  hear  all  the  evidence  on  both  sides. 

Mr.  Day  proposed  two  questions  to  the 
jvaji— 
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1.  Was  Wilkmson  authorised  to  find 
a  buyer  ?  and 

2.  Was  a  buyer  foond  throngb  Willdn- 
sonP 

The  latter  qaestion  involving,  accord- 
ing to  the  contention  of  the  defendant's 
ooonsel,  and  as  I  thought,  matter  of  law, 
as  well  aa  of  fiust,  I  put  the  questions  in 
the  following  form : 

1.  Was  tibe  plaintiff  employed  by  the 
defendant  to  find  a  purchaser  for  the 
Madras? 

2.  Was  Wise  induced  to  enter  upon 
the  negotiations  by  any  information  given 
him  by  White,  or  did  he  act  upon  his  own 
knowledge  previously  or  subsequently 
acquired  from  other  sources  P 

The  latter  question  had  reference  to 
the  evidence  which  Wise  and  other  wit- 
nesses had  given,  but  the  finding  of  the 
jury  makes  it  unnecessary  to  go  into  that 
evidence.  The  jury  found,  in  answer  to 
the  first  question,  that  the  plaintiff  was 
fully  authorised  to  find  a  buyer  for  the 
defendant's  interest  in  the  Jfoarcw,  if  not 
employed  according  to  my  definition  of 
that  word.  And  in  answer  to  the  second 
question,  that  Wise  was  induced  to  enter 
upon  the  negotiation  for  the  purchase  of 
the  Madras  by  the  information  he  received 
from  White. 

It  occurred  to  me  at  the  time  with 
reference  to  the  letter  of  the  13th  of 
March,  that  there  might  be  a  distinction 
between  the  case  of  an  agent  who  had 
been  employed  to  look  out  for  a  buyer 
and  one  who  had  merely  at  his  own  re- 
quest obtained  authority  to  do  so.  For 
the  purpose  of  this  case  I  do  not  think  it 
needful  to  consider  whether  there  is  any 
such  distinction  or  not.  It  must,  of 
course,  be  taken  upon  the  finding  of  the 
jury,  that  Wise  acted  upon  the  informa- 
tion Wliite  gave  him,  what  the  vessel 
was,  and  that  it  was  for  sale.  And  the 
question  is,  assuming  that  to  be  so,  did 
Wilkinson  procure  tiie  buyer  ?  Now  it 
is  clear  that  the  buyer  was  Learoyd  and 
not  Wise.  The  articles  of  partnership 
fully  confirm  what  Wise  stated,  that 
Leu^>yd's  contribution  to  the  partnership 
capital  was  5,000Z.,  which  he  was  to  pro- 
vide in  cash.  How  the  partners  invested 
the  money  was  a  matter  which  concerned 
themselves    only.       They  did  agree  to 


invest  it  in  the  Madras  and  to  the  extent 
of  5,0002.  the  shares  in  the  vessel  be- 
came by  Learoyd's  act  the  property  of 
the  firm.  But  all  beyond  that  was  and 
remains  the  separate  property  of  Learoyd. 
The  instalments  which  he  subsequently 
paid  were  paid  with  his  money.  Did  Wil- 
kinson then  procure  Learoyd  tobecome  the 
purchaser  ?  He  never  had  any  oommnui- 
cation  with  Learoyd,  and  never  heard  his 
name  till  after  the  purchase.  Nor  did 
White  introduce  Learoyd.  He  knew 
nothing  of  such  a  person,  until  alter  he 
wrote  the  letter  of  ttie  10th  of  March. 

He  mentioned  the  vessel  to  Wise  as  to 
a  purchaser,  not  as  to  an  agent,  to  look 
out  for  a  purchaser  for  him,  and  Wise 
never  thought  of  acting  in  any  such 
capacity.  And  aa  far  as  appears,  and  as 
I  believe,  Wise  at  the  time  had  no  thought 
of  treating  for  the  purchase  of  the  Madras, 
either  as  buyer  or  broker.  Moreover, 
White  was  no  agent  of  the  defendant's. 
The  latter  at  first  expressly  refused  to 
sanction  White's  sharing  the  commission 
which  he  had  agreed  to  pay  Wilkinson, 
and  he  never  went  beyond  merely  with- 
drawing that  prohibition.  But  White's 
authority,  whatever  it  was,  was  derived 
solely  from  Wilkinson,  and  if  ever  it  was 
within  his  competence  to  propose  the 
vessel  as  one  which  he  had,  at  all  events 
that  authority  ceased  when  Wilkinson's 
authority  ceased,  and  the  letter  of  the 
13th  of  March  was,  I  think,  a  revocation 
of  that  authority,  or  suspension  of  it  till 
the  vessel  should  arrive  home. 

Such  was  the  view  taken  of  that  letter 
by  both  parties,  for  Wilkinson  made  no 
endeavour  afterwards  to  dispose  of  the 
vessel. 

The  case,  therefore,  stands  thus.  White 
mentions  the  vessel  to  Wise  with  the  view 
of  his  baying  it,  and  let  it  be  assumed 
that  he  does  so  as  Wilkinson's  agent. 
Wise  declined  to  buy.  Wilkinson's 
authority  to  look  out  for  another  pur- 
chaser is  revoked,  and  the  whole  tnms- 
action  as  between  Wilkinson  and  the 
defendant  is  at  an  end.  Afterwards, 
Wise  having  to  find  a  vessel  as  broker 
for  Learoyd,  makes  use  in  that  capacity 
of  the  information  he  had  before  received 
from  White,  and  treats  with  the  defend- 
ant as  an  independent  broker,  stipulating 
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for  oommission  to  himself.  The  defendant, 
in  perfect  good  faith,  treats  with  Wise  as 
such  broker  acting  on  his  own  behalf,  and 
undoubtedly  he  became  liable  to  him  for 
commission.  It  cannot  be  said,  I  think, 
under  these  oircamstances,  that  Wilkin- 
son by  his  agent  procured  Learoyd  to 
become  the  buyer.  The  chain  of  con- 
tinuity was  broken.  Even  supposing 
White's  act  was  Wilkinson's  act  when 
he  proposed  the  vessel  to  Wise,  Wise's 
act  in  proposing  it  afterwards  to  Learoyd 
was  not  WUMnson's  act.  It  was  his 
own  act.  In  no  sense  was  he  agent  to 
Wilkinson.  Wilkinson's  information  to 
Wise  must  be  taken  to  have  been  only 
the  causa  cautaiu,  and  that  is  not  enough. 
If  a  year  had  elapsed,  and  Wise  havmg 
then  become  broker,  and  calling  to  mind 
the  information  he  had  received  a  twelve- 
month before  that  this  ship  was  for  sale, 
had  written  to  the  defendant  to  enquire  if 
it  was  stiU  for  sale,  and  had  upon  hearing 
that  it  was,  negotiated  as  broker  or  pur- 
chaser for  a  customer,  could  it  be  then 
said  that  Wilkinson  would  be  entitled  to 
commission  P  Or  supposing  he  had  not 
undertaken  brokerage  business,  but  had 
casnally  mentioned  to  a  broker  who  was 
lookjng  out  for  a  ship  for  his  customer 
that  this  one  was  for  sale  a  twelvemonth 
before,  and  this  had  led  up  to  a  bargain 
between  the  broker  and  the  defendant, 
could  Wilkinson  be  heard  to  say  that  he 
had  found  that  purchaser  P  I  apprehend 
not ;  and  if  not,  I  do  not  know  where  else 
the  line  is  to  be  drawn  than  at  the  point 
where  the  action  of  the  broker  ceases 
and  the  buyer  comes  in  under  another 
who  stands  in  no  relation  of  privity  to 
that  broker. 

The  oondnsion  that  I  come  to  is,  that 
Learoyd  was  not  in  &ct  introduced 
either  by  WiUdnson  or  by  any  agent  of 
his,  and  I  am  therefore  of  opinion  that, 
notwithstanding  the  finding  of  the  jury, 
judgment  must  oe  entered  for  the  defend- 
ant, which  will  of  course  be  with  costs. 

JudgmetUfor  defendaiU  with  coBtn. 

SoliciUm — Ingledev,  Ince  &  Greening,  for  plain- 
tiff; Lnmley  &  Lumley,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1878.       "1    METBEHOF    AND      ANOTHER     V- 
Nov.    12.  i  FBOBLICH.* 

Limitations,  Statute  of — Aclcnowlcdy- 
ment,  taking  Debt  out  of  the  Statute — Fro- 
mise  to  pay — Conditional  Promise — 9  Qeo. 
4.  c.  14.  s.  1. 

The  defendant  hwoing  owed  the  plaintiffs 
money  since  1865,  and,  having  paid  no 
instalments  since  1870,  in  May,  1874,  wrote 
to  them  as  follows : — "  Believe  me  that  I 
shall  never  lose  out  of  sight  my  obligations 
towards  you ;  and  I  shall  be  glad,  as  soon 
as  my  position  become  somewhat  bettor,  to 
begin  again  and  eontimue  my  instalments." 

It  was  proved  that  in  one  year,  and  one 
year  only,  since  1874,  {he  defendant's  in- 
come exceeded  its  amount  at  the  date  of 
the  promise  by  14Z. ; — 

Held,  that  the  letter  contained,  not  an 
imcondibUmal  achnowledgment  of  the  debt 
from  which  a  promise  to  pay  coidd  be  im- 
plied, but  an  aclenowledgment  coupled  with 
a  promise  conditional  on  the  defendant's 
position  becoming  somewhat  better,  and 
that  such  condition  had  not  been  fid- 
fUied. 

This  was  an  appeal  from  a  judgment 
of  Denman,  J.,  on  motion  for  judgment 
after  trial. 

The  plaintiffs  are  merchants  at  Aix  la 
Chapelle,  in  Germany,  and  the  defendant 
lives  in  Manchester.  Before  the  year 
1865  the  plaintiffs  lent  to  the  defendant 
several  sums  ef  money,  and  on  June 
30th,  1865,  there  was  a  balance  due  from 
the  defendant  to  the  plaintiffs  of  7,218 
German  thalers,  23  silber-groschen.  This 
amount  was  admitted  by  the  defendant, 
who  promised  to  pay.  Between  the  30th 
of  June,  1865,  and  $ie  13th  of  Januanr, 
1870,  the  defendant  paid  to  the  plaintifB, 
by  instalments,  the  sum  of  1,510  thalers, 
7  silber-groschen,  on  account  of  his  debt, 
the  last  payment  being  made  on  the  13th 
of  January,  1870. 

On  the  23rd  of  May,  1874,  the  plaintifis 
wrote  to  the  defendant,  demanding  a 
i-enevral  of  the  payment  of  instalments, 
and  threatening  proceedings. 

*  Coram  BramwoU,L.  J.;  Bratt^  L.J. ;  and  Cotton, 
L.J. 
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On  the  29(ih  of  Maj  the  defendant 
wrote  a  long  letter  in  answer,  explaining 
that  he  was  nnable,  throngh  poverty,  to 
pay  any  further  instalments  at  present, 
and  conclnding  thns  : — 

"  Believe  me  that  I  shall  never  lose  sight 
of  my  obligations  towards  yon,  and  that  I 
shall  be  glad,  as  soon  as  my  position  be- 
comes somewhat  better,  to  begin  again 
and  continne  my  .instalments." 

Several  farther  commnnications  were 
made  by  the  plaintiffs  to  the  defendant, 
.  askiDg  for  payment,  the  last  on  the  7th 
of  SeptemMr,  1876 ;  to  which  the  defen- 
dant replied  on  the  15th  of  September, 
1876,  by  a  letter,  of  which  the  material 
part  is  as  follows : — "  My  considerations 
for  yon  are  unchanged ;  and  if  I  cannot 
prove  tiiem  practically,  the  reason  of  it  is 
that  I  have  spent  seven,  eight  valuable 
years  with  vain  hopes  and  promises. 
Since  the  present  year  I  have  fonnd  my- 
self in  a  more  hopeful  sphere,  which,  as 
soon  as  the  general  commercial  crisis 
gives  way,  will  render  to  me  more  than 
necessaJry  for  living." 

The  plaintiffs  relied  on  the  above  letters 
to  take  the  case  out  of  the  statute  of 
limitations,  and  further  contended  that  if 
the  promises  contained  in  them  were  con- 
ditional the  conditions  had  been  falfilled. 
It  was  admitted  that  the  defendant 
owed  the  amount  endorsed  on  the  writ. 
It  yfOB  also  admitted  that  at  the  date  of 
the  letter  of  the  29th  of  May,  1876,  the 
defendant  was  in  receipt  of  an  income  of 
200Z.  for  commission,  and  that  in  one 
year  after  that  date  he  had  received  2142. 
The  motion  foT  judgment  came  on  for 
hearing  upon  the  15th  of  Novemb«sr, 
1876,  when  Denman,  J.,  gave  judgment 
for  the  defendant,  holding,  first,  that  the 
letters  of  the  defendant  contained  no 
such  acknowledgment  of  the  debt,  as 
that  a  promise  to  pay  could  be  inferred; 
and  secondly,  that  if  there  waa  an  actual 
promise  to  pay  it  was  conditional  on  the 
defendant's  position  "  becoming  some- 
what better,"  which  could  not  be  re- 
garded as  falfilled  by  the  increase  of  the 
defendant's  earnings  to  the  extent  of 
IM.  in  one  partioolwr  year. 

Against  this  dedsion  the  plaintiffs  now 
appealed. 


0.  Orompton,  for  the  plaintiffs,  con- 
tended, first,  that  the  promise  was  not 
conditional,  for  which  proposition  he 
cited  Gomforth  v.  Stnithard  (1),  Lee  v. 
Wilmot  (2),  Sidtoell  v.  Mason  (3),  Bird 
V.  Gammon  (4),  Ghasemore  v.  Turner  (5), 
and  Gdlis  v.  Stack  (6) ;  secondly,  that  if 
the  promise  was  conditional,  the  condi- 
tion had  been  fulfilled  by  the  extra  142. 
earned  since  the  promise. 

[BBAMWBLt,  L.J.,  referred  to  Tanner 
v.  Smart  (7).] 

Hopwood,  for  the  defendant,  was  not 
called  upon  to  argue. 

Bbamwell,  L.J. — I  cannot  help  repeat- 
ing what  I  said  something  like  twenty 
years  ago— that  the  law  on  this  point  is  not 
in  a  satisfactory  condition,  and  I  really 
wish  some  one  would  take  it  in  hand  and 
legislate  about  it.  In  all  these  cases,  the 
principle  seems  to  be  that  actions  are 
taken  "  out  of  the  statute,"  as  it  is  called, 
by  an  acknowledgment  of  the  debt,  and 
a  promise  to  pay.  Now  I  do  not  see  why 
a  promise  should  be  n^jessary  at  all. 
If  a  man  says,  "  I  owe  a  certain  sum," 
I  do  not  see  why  he  should  not  be  made 
to  pay,  even  if  he  says  that  he  will  not 
pay.  I  think  there  must  have  been  some 
difficulty  in  the  mind  of  Lord  Tenterden 
when  he  drew  this  Bill,  which  I  think  is 
very  singularly  worded.  It  runs  thus: 
"  In  all  actions  of  debt  or  upon  the  case 
grounded  upon  any  simple  contract,  no 
acknowledgment  by  word  only  shall  be 
deemed  sufficient  evidence  of  a  new  or 
continuing  contract  whereby  to  take  any 
case  out  of  the  operation  of  the  said 
enactmente  or  either  of  them  (8),  or  to 
deprive  any  party  of  the  benefit  thereof 
unless  such  acknowledgment  or  promise 

(1)  6  Hurl.  &  'N.  13 ;  s.  e.  29  Lav  J.  fiep. 
Exch.  228. 

(2)  36  Law  J.  Bep.  Ezch.  178 ;  s.  c.  Lav  Bep. 
1  Exdi.  364. 

(3)  2  Hurl.  &  K.  306;  s.  c.  26  Lav  J.  Bep. 
Eich.  407. 

(4)  S  Bing.  N.C.  888 ;  ».  c.  6  Lav  J.  Eep.  C.P. 
268. 

(5)  15  Law  J.  Bep.  Q.B.  66 ;  ■.  c.  Lav  Bep. 
10  Q.B.  SOO. 

(6)  1  HorL  &  N.  605 ;  s.  c.  26  Lav  J.  Bep. 
Ezch.  188. 

(7)  6B.  &C.608. 

(8)  21  Jac.  1.  c.  16,  &  10  Car.  1,  sets.  2.  c.  6 
(Ireland). 
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shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  Hhe  party  charge- 
able thereby." 

I  cannot  help  thinking  that  both  the 
Act  of.  Parliament  and  the  law  based 
upon  it  are  obscnre  and  donbtful.  But 
as  I  understand  the  law  as  laid  down  by 
Tanner  v.  Smart  (7)  before  that  statute, 
and  the  law  as  laid  down  in  cases  which 
have  been  decided  since,  a  mere  acknow- 
ledgment will  not  avail  if  it  is  accom- 
panied by  a  statement  that  the  person 
acknowledging  the  debt  will  not  pay  at 
all,  or  not  till  a  certain  event  has  taken 
place,  or  a  certain  time  elapsed,  nnless 
that  event  is  proved  to  have  happened, 
or  that  time  to  have  elapsed  ;  that  is  to 
say,  the  acknowledgment  will  not  avail 
if  an  intention  is  shewn  not  to  pay  imme- 
diately. 

Now  we  can  hardly  find  anything  in 
the  particolar  cases  to  direct  onr  judg- 
ment; we  cannot  construe  one  careless 
and  inaccniate  letter  &om  another.  We 
most  endeavour  to  extract  some  principle 
from  the  cases  taken  together,  and  the 
principle  seems  to  me  to  be  that  which  I 
have  already  mentioned. 

Believing  that  to  be  the  state  of  the 
law,  I  cannot  think  these  letters  suffi- 
cient. They  clearly  acknowledge  a  debt, 
but  clearly  add,  "I  shall  not  pay  you 
now."  The  def(»idant  says,  "  I  shall  be 
glad,  as  soon  as  my  position  becomes 
somewhat  better,  to  begin  again  and 
continue  my  itiBtalments." 

Is  that  consistent  with  the  defendant's 
saying  or  meaning,  "  I  wiU  pay  you  pre- 
sently "  P  Surely  it  cannot  be.  Then  it 
is  said,  if  that  is  so,  it  is  a  conditional 
promise,  and  the  condition  has  not  been 
Adfilled.  The.  only  doubt  that  arises  in 
my  mind  on  this  point  is  whether  this  is 
not  really  a  statement  of  an  expectation 
or  hope  rather  than  a  promise.  But  sup- 
pose it  is  really  a  promise,  I  agree  with 
Mr.  Justice  Denman  that  the  condition 
has  not  been  fulfilled.  The  question 
arises,  wonld  &t.  per  annum  be  a  suffi- 
cient improvement  in  the  man's  circum- 
stances? Clearly  not.  Then  would  II. 
or  51.  ?  Clearly  not ;  it  must  mean 
something  that  can  reasonably  be  con- 
strued as  a  substantial  improvement, 
and  I  agree  that  there  is  no  evidence  of  the 


defendant's  having  become  in  reality  any 
better  oS,  even  if  the  letter  contains  a 
promise.  Then  comes  the  last  letter.  If 
anything  is  plainer  than  another  it  is 
that  this  letter  does  not  contain  any  pro- 
mise to  pay  at  all.  He  only  hopes  that 
as  soon  as  the  commercial  crisis  gives 
way  he  will  have  more  than  is  necessary 
for  living,  and  even  if  this  is  a  conditional 
promise  it  was  not  contended  that  the  end 
of  the  "financial  crisis"  was  proved  to 
have  occurred. 

It  is  clear  that  the  defendant  has  ac- 
knowledged the  debt,  but  it  is  clear  also 
that  he  did  not  contemplate  paying. 

My  doubt  is  whether  there  was  any 
promise  to  pay,  but  if  there  was  it  was 
conditional,  and  the  condition  has  not 
been  fulfilled. 

Bbett,  L.J. — I  am  of  opinion  that 
whatever  was  the  original  obscurity  of 
the  statute,  it  has  now  been  made  clear 
by  authority  and  decisions.  And  the 
rule  is  that  there  must  be  in  the  writing 
relied  on  to  take  the  case  out  of  the 
statute  an  acknowledgment  importing  a 
promise  to  pay,  or  coupled  with  an  actual 
promise  to  pay.  K  there  is  a  simple  ac- 
knowledgment that  imports  a  promise  to 
pay  at  once.  But  if  there  is  an  acknow- 
ledgment and  also  a  promise  to  pay,  the 
promise  must  be  found  in  the  words 
which  assume  to  state  what  that  promise 
is.  If  the  promise  is  to  pay  immediately, 
then  the  action  may  be  lnx)ught  imme- 
diately. But  if  the  promise  is  conditional, 
then  the  person  relying  on  it  must  not 
only  prove  the  writing  and  the  promise 
contained  in  it,  but  must  shew  that  the 
condition  has  been  fulfilled. 

The  authorities  are  dear  on  the  point, 
and  the  law  is  no  longer  donbtful.  The 
doubt  in  these  cases  consists  in  the  dif- 
ferent forms  in  which  people  express 
themselves.  The  phraseology  used  in 
one  case  is  hardly  any  authority  for  the 
construction  of  the  phraseology  in  an- 
other. Here  it  seems  to  me  that  the 
letter  amounts  not  merely  to  a  simple 
acknowledgment,  but  that  the  phrase- 
ology also  assumes  to  make  a  promise. 
That  is  the  utmost  that  can  be  said  in 
favour  of  the  plaintiffs. 

When  a  man  states  that  his  present 
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position  is  such  that  he  canuot  pay,  and 
that  as  soon  as  his  circumstances  are 
better  he  will,  beyond  all  donbt  that  is  a 
conditional  promise  only — to  pay  when 
his  position  is  better.  Therefore  this  is 
not  a  simple  acknowledgment :  it  is  an 
acknowledgment  and  a  promise  to  pay  ; 
bat  its  construction  mnst  depend  upon 
the  view  we  take  of  the  debtor's  posi- 
tion, and  the  promise  being  that  he  will 
pay  when  his  circumstances  become  bet- 
ter, the  plaintiff  must  shew  that,  within 
the  meaning  of  that  phrase,  the  defend- 
ant's circumstances  have  become  better. 
The  evidence  is  merely  that  in  one  year 
since  that  promise  the  defendant  received 
14Z.  more  than  he  did  before,  and  on  that 
evidence  alone  Mr.  Justice  Denman  found 
that  he  could  not  say  that  within  the  mean- 
ing of  the  form  of  words  used  in  the  letter 
the  defendant  was  in  a  better  position.  I 
not  only  see  no  reason  to  differ  fiom  him, 
but  I  heartily  agree  with  him,  and  I  think 
it  would  be  very  strange  if  any  man  on 
this  evidence  could  find  that  the  defen> 
dant  was  in  a  better  position.  As  to  the 
last  letter  it  is  obvious  and  clear  that  no 
promise  was  really  thought  of.  How  could 
a  promise  be  implied  firom  a  man  saying 
he  thought  he  should  soon  be  "in  a  more 
hopeful  sphere  "  P 

Cotton,  L.J. — The  only  question  hero 
is  whether  there  is  a  sufficient  acknow- 
ledgment  and  promise  to  take  the  case 
out  of  the  statute  9  Geo.  4.  It  is  con- 
ceded that  cases  have  given  authority  to 
a  certain  principle,  and  that  it  is  only 
left  for  us  to  see  what   is  that  princi- 

?le,  and  apply  it  to  the  present  case, 
t  is  conceded  that  in  order  to  tako 
the  case  out  of  the  statute  there  must 
be  a  promise,  either  express  or  im- 
plied. A  mere  acknowledgment  is  not 
enough,  but  from  a  simple  acknowledg- 
ment a  promise  may  be  implied.  If  there 
is  an  actual  promise  it  is  either  uncondi- 
tional or  conditional,  and  if  the  latter, 
the  plaintiff  must  shew  that  the  condition 
has  been  fulfilled.  Here,  then,  are  two 
letters.  Is  there  contained  in  them  a 
promise  to  pay  P  In  both  there  is  clearly 
an  acknowledgment  of  the  debt.  That 
leaves  the  question  whether  there  is  an 
express  promise  to  pay  ;  and  if  there  is 


an  express  promise  no  other  promise  can 
be  raised  by  implication,  so  that  if  the 
whole  tffliour  of  the  letter  is  contiaiy  to 
that  which  is  sought  to  be  implied,  the 
desired  ^implication  cannot  be  made.  In 
this  case  there  was,  with  the  acknow- 
ledgment in  both  letters,  a  statement  that 
it  was  beyond  the  defendant's  power  to 
pay.  Beyond  that,  there  was  what  was 
relied  on  as  a  promise ;  and  in  my  opinion 
the  first  letter  contained  a  promise  with 
a  condition — ^that  he  would  pay  as  soon 
as  his  position  was  somewhat  better.  No 
other  promise  therefore  can  be  implied. 
Then  has  that  condition  been  fulfilled  ? 
I  think  the  learned  Judge  was  right  in 
saying  that  it  had  not.  The  only  evi- 
dence is  that  in  one  particular  year  he 
received  2142.  instead  of  2002.  That  is 
14Z.  more  no  donbt,  but  if  we  look  at  his 
letter  in  which  he  says  that  his  salary  is 
so  small  that  he  cannot  possibly  pay,  we 
can  hardly  say  that  that  single  sum  of  141. 
so  altered  his  position  as  to  render  him  able 
to  pay.  As  to  the  other  letter,  it  is  obvious 
that  it  is  an  acknowledgment  of  the  debt 
under  such  circumstances  that  no  pro- 
mise to  pay  could  be  implied.  It  con- 
tains no'  promise  at  all.  And  even  if 
it  did  it  would  be  conditional  on  the 
"  commercial  crisis "  being  at  an  end, 
which  certainty  has  not  been  shewn. 

Judgment  affirmed. 


Solicitors— Pritchard,  Englefieldje  Co.,  agents  fcr 
Edwin  Storer,  Manchester,  for  plaintiffi ;  W.  Se 
J.  Gibson,  agents  for  John  Fairiogdon,  Uan- 
chester,  for  defendant. 


[IN  THE   COMMON  PLEAS  DIVISION.] 
1878       1 

No      22      I  KBDDIBH  V.  BITCHIMOK. 

Justice  of  the  Peace — Fees  to  Clerk; 
LiabtMty  to  pay — Mvnieipai  GorporaUon 
Act,  6^6  WUl.  4.  c.  76 — Oonviction  imder 
the  Vagrant  Act. 

[For  the  report  of  ilio  above  case,  see 
48  Law  J.  Eep.  M.C.  31,] 
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1878.  1 

May  15, 16,17,    I 
20,21.  f 

AngoBt  8.       J 


LORD   BITERS  V.  ADAHS. 
TUB  SAME  r.  ISAACS. 
THE  SAME  V.  rBBBEXT. 


BigM  by  User — Owatom — Preteription — 
Lost  Grant — Qrant  from  Oroion  to  InAa- 
bitants— Claim  hy  Inhabitants  to  a  Profit 
a  prendre — Preseriptiee  Claim  upon  User 
in  another  Character  than  the  Character 
in  the  Claim. 

Defendants  to  an  action  far  taking  un- 
derwood for  fuel  from  the  waste  of  the  plain- 
tiff's manor  of  T.  F.  justified  as  inhabitants 
of  the  parish  of  T.  F.,  and  proved  immemo- 
rial user  by  some  inhabitants  as  such,  but 
they  did  not  prove  user  by  the  inhabit- 
ants generally  as  such,  and  exchuive 
right  was  daimed  by  the  tenants  of  the 
manor: — ^Held,  that  the  justification  could 
not  stand  either  upon  custom,  as  the  custom 
would  be  for  the  inhaMtants  to  have  a 
profit  a  prendre  in  the  soU  of  another,  or 
upon  a  lost  grant  from  a  primate  person, 
inhabitants  being  incapable  of  taking  under 
a  grant  which  does  not  incorporate  them, 
or  upon  a  lost  grant  from  the  Oroum,  user 
by  the  inhabiiaiits  generally  as  such  being 
necessary  for  supposing  a  grant  to  the 
inhabitants,  other  eonnderations  against 
supposing  the  grant  being  the  absence 
of  evidence  of  even  a  de  facto  corpora- 
tion of  the  inhabitants,  the  claim  by  the 
tenants  of  the  manor,  and  the  unreasonable- 
ness and  repugnancy  to  law  of  the  supposed 
rigM. 

The  defendants  justified  also  as  occupiers 
of  certain  cottages,  relying  upon  user  by  the 
occupiers  as  inhabitants  of  the  parish  : — 
Held,  that  a  prescriptive  claim  as  occupier 
of  a  certain  house  or  the  like  could  not  be 
founded  upon  user  in  a  different  character 
such  as  inhaibitant  of  a  parish. 

The  result  of  the  decisions  in  the  year 
books  upon  the  effect  of  a  royal  grant  to  the 
inhabitants  of  a  parish  or  village  appears 
to  be  that,  if  the  grant  is  for  a  specific  pur- 
pose, the  grant  incorporates  the  inhabitants 
so  as  to  effectuate  that  purpose,  but  other- 
wise is  inoperative.  Therefore,  when  a 
Court  or  jury  is  called  upon  to  presume  a 
lost  royal  grant  to  inhabitants,   it  has  to 


presume  a  royal  grant  such  as  to  incorpo. 
rate  them. 

Willingaleo.  Maitland  (36  Law  J.  Be  p. 
Ghano.  64;  s.o.  Law  Bep.  3  Eq.  103) 
considered. 

These  were  aotions  for  taking  uiider> 
wood  for  fuel  from  land  which  the  plain- 
tiff, who  was  lord  of  the  manor  of  Tollard 
Famham,  in  Dorsetshire,  had  inclosed 
from  Tollard  Famham  Common,  part  of 
the  waste  of  the  manor.  The  defendants, 
who  were  inhabitants  of  cottages  in  the 
paidsh  of  Tollard  Farnham,  justified, 
first,  as  inhabitants  of  the  parish,  allege 
ing  immemorial  user  by  the  inhabitants 
of  the  parish ;  secondly,  as  inhabitants  of 
the  particnlar  cottages  occapied  by  them, 
in  virtue  of  user  by  the  occupiers  of  those 
cottages. 

A  Special  Case,  with  power  to  draw 
inferences  of  &ct,  was  stated  for  the 
opinion  of  the  Court,  in  pursuance  of  a 
Judge's  order,  made  by  consent.  The 
contents  of  the  Special  Case,  which  ex- 
tended to  more  than  170  pages,  appear 
from  the  judgment  sufficiently  to  ren- 
der it  unnecessary  to  add  more  than  the 
following  paragraphs : — 

Paragraph  2  of  the  Special  Case  was  as 
follows: — The  right  claimed,  as  stated  by 
the  witnesses  called  on  behalf  of  the  de- 
fendants, is  for  all  the  inhabitants  of  the 
parish  of  Tollard  Famhsun  to  cut  baskets 
[meaning,  according  to  paragraph  1,  fag- 
gots of  underwood]  on  Tollard  Farnham 
Common,  &om  old  Michaelmas  Day  till 
old  Lady  Day,  and  to  cut  farza  there  all 
the  year  round,  for  use  as  fuel  in  their 
own  honses  or  elsewhere  in  the  parish, 
but  not  for  sale  or  use  out  of  the  parish. 
Paragraph  50  contained  the  following 
(besides  other)  statements  :  —  It  was 
proved  that  from  the  commencement  of 
legal  memory  down  to  the  date  of  the 
in  closure  [made  by  the  lord  in  the  year 
1856]  there  had  been  user  [defined  in 
effect,  in  paragraph  49,  as  meaning  the 
practice  referred  to  in  paragraph  2, 
apart  &om  the  character  of  the  persons 
■  using  it]  on  the  common  by  a  very  laige 
number  of  persons.  Such  user  was  exer- 
cised continaously,  openly  and  as  of  right, 
but  the  nature  of  the  right  in  respect  of 
which  it  was  exercised  is  one  of  the  ques- 
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tioDS  for  ihe  detenniiialiion  of  tiie  Court. 
...  It  was  proved  that  no  person  not 
living  in  the  parish  of  Tollard  Famham 
had  been  permitted  to  exercise  ench  user. 
There  was  no  evidence  either,  first,  that 
any  inhabitant  of  the  parish  living  in  any 
house  other  than  one  of  certain  houses 
marked  with  an  asterisk  in  Schedule  IX. 
[as  to  which  schedule  see  the  judgment] 
had  exercised  such  user;  or,  secondly, 
that  any  person  living  in  any  house  in 
the  parish  had  ever  been  prevented  from 
exercising  such  user  [and,  as  stated  in 
another  part  of  this  paragraph,  it  was 
proved  that  many  persons  not  specified, 
and  whose  place  of  dwelling  was  not 
specified,  had  exercised  such  user].  The 
user  has  in  every  case  been  proved  to  be 
uninterrupted  down  to  the  time  of  the 
incloBure.  No  evidence  has  been  adduced 
by  the  plaintiff  of  any  permission  or  li- 
cense given  by  him  under  which  the  user 
took  place,  and  there  is  no  reference  to 
any  such  permission  or  license  on  the 
Court  rolls  of  the  manor.  [For  the  rest 
of  the  statements  in  the  case,  and  of  the 
evidence  therein,  as  to  the  user,  including 
the  claim  of  the  tenants  of  the  manor  as 
such,  see  the  judgmeut.] 

Paragraphs  6-20  and  others,  relating 
inter  alia  \lo  the  history  of  the  manor,  ho- 
nonr  and  chase  of  Cranbourne  and  of  the 
manor  of  Tollard  Famham,  were  con- 
tended, on  the  part  of  the  defendants,  to 
afford  evidence  that  the  land  in  question 
in  the  case  belonged  at  various  times  pre- 
vious to  the  reign  of  Charles  I  to  the 
Crown. 

G.  8.  0.  Boiven  (B.  8.  Wright -nith. 
him),  for  the  plaintiff. 

Edward  Clarice  (Mao  Glymont  with 
him),  for  the  defendants. 

The  arguments  appear  sufficiently  fix)m 
the  judgment. 

EJBLLT,  C.B.  (on  August  8)  read  the 
judgment  of  the  Court  (1),  written  by 
Cleasby,  B. — ^The  question  argued  before 
us  in  this  case  has  been,  whether  the 
inhabitants  of  the  parish  of  ToUard  Fam-  ■ 
ham,  in  the  county  of  Dorset,  have  the 
right  to  cut  and  take  faggots  or  baskets  of 

(1)  Kelly,  C.B. ;  Cleaaby,  B. ;  and  Pollock,  B. 


the  underwood  crowing  upon  apart  of  the 
common  which  has  been  inclosed  by  the 
plaintiff. 

Some  argument  was  raised  before  us  upon 
the  right  of  the  defendants,  in  case  they 
fiuled  to  establish  any  right  in  the  inha- 
bitants, to  &1I  back  upon  a  prescriptive 
right  to  take  the  baskets  in  respect  of 
the  cottages  occupied  by  them  respec- 
tively. This  part  of  the  case  will  be  dealt 
with  hereafter. 

At  present  we  deal  with  the  question 
which  was  fully  argued  before  us,  namely, 
the  right  of  the  inhabitants  as  inhabit- 
ants. 

The  user  and  the  extent  of  user  is  stated 
in  the  case.  It  is  stated  to  have  been  as 
of  right,  but  (see  paragraph  60)  the  na- 
ture of  the  right  in  respect  of  which  it  was 
exercised  is  one  of  the  questions  to  be 
decided  by  us.  There  cannot,  we  think, 
be  a  doubt  upon  the  evidence  that  the 
user  was,  in  fact,  upon  the  right  of  inha- 
bitants as  stated  in  paragraph  2  of  the 
case.  The  defendant  in  the  first  action, 
Adams,  says  in  his  evidence,  p.  150,  the 
common  was  free  to  everybody  in  the  pa- 
rish. So  that,  as  far  as  the  user  goes,  it 
agrees  with  the  claim  set  up,  and,  notwith- 
standing some  expressions  to  be  found  in 
the  evidence,  there  is  no  ground  for  re- 
garding this  as  a  case  in  which  a  particular 
provision  has  been  made  by  royal  grant  or 
otherwise  for  the  poor  of  the  parish. 

If  such  a  right  could  be  claimed  by 
custom  there  is  evidence  of  user  which, 
coupled  with  the  evidence  of  reputation, 
might  raise  a  question  whether  the  cus- 
tom did  not  exist. 

But  the  right  claimed  is  a  proJU  a 
prendre  in  the  soil  of  another,  and  the 
authorities  are  uniform,  fi?om  Qateward's 
Oase  (2)  to  OhiU^  v.  The  Oorporatwn  of 
London  (3),  that  such  a  custom  is  bad  in 
law.  See  SeVby  y.  RohinBon  (4)  and  Con- 
atahle  v.  Nieholson  (5),  where  other  au- 
thorities are  given,  liaaj  sound  reasons 
are  given  in  the  authorities  for  this  con- 
clusion.    It  is  only  necessary  to  advert 

(2)  6  Coke's  Rep.  69i. 

(3)  47Iiaw  J.  Bep.  Chanc.  433;  6.  c.  Law  Bep. 
7  Ch.  D.  736. 

(4)  2  Term  Rep.  758. 

(6)  14  Com.  B.  Rep.  N.S.  230 ;  s.  c.  82  Law 
J.  Rep.  C.P.  240. 
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to  Bomd  of  those  giyen  in  OaimHaird's 
Oaee  (2),  beoaaae  they  may  be  applicable 
to  another  view  of  the  present  case. 

That  was  not  a  case  in  which  the  in- 
-  habitants  of  a  certain  village  generally 
claimed  a  profit  a  prendre,  but  the  plea 
alleged  tha^,  by  custom,  all  persons  inha- 
biting any  ancient  messuages  should,  by 
virtoe  of  their  inhabitancy,  hare  a  cer- 
tain right  of  common.  It  was  adjudged 
by  all  the  justices  that  such  custom  was 
against  law  for  several  reasons.  Among 
others,  secondly,  what  estate  shall  he 
have  who  is  inhabitant  only  in  the  com- 
mon, when  it  appears  he  hath  no  estate  or 
interest  in  the  house  but  a  mere  habitation 
and  dwelling  ;  and,  thirdly,  such  common 
will  be  transitory  and  altogether  uncer- 
iain,  for  it  will  follow  the  person,  and  for 
no  certain  time  or  estate,  but  only  during 
his  inhabitancy,  and  such  manner  of  in- 
terest the  law  will  not  suffer,  for  custom 
ought  to  extend  to  that  which  hath  cer- 
tainty and  continuance.  Fourthly.  It 
would  be  against  the  nature  and  qualify 
of  a  common,  for  every  common  may  be 
suspended  or  extinguished,  but  such  a 
common  will  be  so  incident  to  the  person 
that  no  person  can  extinguish  it,  but  as 
soon  as  he  that  releases,  &c.,  removes, 
the  new  inhabitant  shall  have  it. 

It  might  also  be  added  in  relation  to 
such  a  right  as  is  claimed  in  the  present 
case,  namely,  to  be  provided  with  fuel 
from  the  common,  that  mere  inhabitancy 
18  ciqmble  of  an  increase  almost  indefinite, 
and  if  the  right  existed  in  a  body  which 
might  be  increased  to  any  number  it 
would  necessarily  lead  to  the  destruction 
of  the  subject-matter  of  the  custom. 

There  cannot,  therefore,  be  such  a 
custom.  And  for  the  same  reasons,  and 
for  other  reasons,  there  cannot  be  a  pre- 
scription, and  there  could  not  be  a  valid 
Cat  unto  so  fluctuating  a  body,  and  a 
y  so  incapable  of  succession,  in  any 
reasonable  sense  of  the  word,  so  as  to  con- 
fer a  light  upon  each  succeeding  inhabit- 
ant. 

The  judgment  in  Ootutdble  v.  Nicholson 
(5)  is  correctly  given  in  the  head  note  in 
the  "  Law  Jounoal  Beports  "  (except  in 
the  use  by  mistake  of  the  word  easement 
for  right).  It  is  as  follows : — "  The  right 
of  the  inhabitants  of  a  township  to  take 
Vol.  48.— Q.B.,  CP.  &  Excx. 


stones  from  the  land  of  another  for  the 
purpose  of  repairing  the  highways  is  a 
profit  a  prendre,  and  cannot,  therefore, 
be  claimed  by  custom.  Neither  con  it 
be  claimed  by  prescription,  as  inhabitants 
are  incapable  of  taking  by  that  de- 
scription such  an  easement  (right)  un- 
less under  a  grant  which  incorporates 
them." 

The  following  are  the  words  of  Willes, 
J.,  in  bis  judgment,  as  regards  the  pre- 
scription or  supposed  grant,  after  dispos- 
ing of  the  question  of  custom.  "  The 
prescriptive  right  is  not  claimed  for  a 
corporation  or  persons  taking  by  succes- 
sion, but  only  for  a  fluctuating  body  of 
inhabitants.  The  prescription  pleaded  is 
a  grant  to  that  body,  but  not  so  as  to 
have  the  effect  of  incorporating  them.  It 
is  clear  that  such  a  right  cannot  exist." 

See  also  the  decision  of  the  Master  of 
the  Bolls  to  the  same  effect  in  the  case  of 
OhUtonv.  The  Corporation  of  London  (3). 

The  claim,  then,  can  only  be  supported 
as  resting  upon  a  supposed  grant  by  the 
Grown  to  the  inhabitants  of  the  right  in 
question,-  as  such  a  grant  alone  would 
have  the  effect  of  incorporating  them; 
and  the  argument  addressed  to  us  was 
upon  the  propriety,  and,  indeed,  neces- 
sity, of  presuming  such  a  nunt  &om  the 
user  set  out  in  the  case.  But,  in  dealing 
with  this  question,  we  shall  have  to  bear 
in  mind  that  there  is  a  difference  between 
a  corporate  body  and  the  persons  who  for 
the  time  being  compose  it,  and  that  the 
members  for  Uie  time  in  their  own  indi- 
vidual right  take  nothing  by  the  grant 
to  the  corporation. 

There  was  a  considerable  argument 
before  us  upon  the  effect  of  a  grant  by  the 
Grown  to  the  inhabitants  of  a  parish  or 
village.  The  question  seems  to  have 
arisen  frequently  in  early  times,  and  there 
are  several  decisions  in  the  year  books  on 
the  subject,  which  are  to  be  found  in  all 
the  abridgments  under  the  titie  cor- 
poration. They  are  g^ven  in  BoUe'e 
Abridgment,  and  copied  into  the  other 
abridgments.  The  effect  of  them  appears 
to  be  that  where  there  is  a  grant  by  the 
Grown  to  the  inhabitants  of  a  particular 
parish  or  village,  if  the  grant  is  made  for 
a  specified  purpose,  it  has  the  effect  of 
incorporating  them  so  as  to  cany  {^t 
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purpose  into  effeoti,  bat  otherwise  is  in- 
opei&tiTe. 

Thus  it  is  said,  F.  pi.  2,  "  In  ancient 
times  the  inhabitants  of  a  yillage  were 
incorporated  when  the  king  granted 
them  to  hare  a  trade  g^aud  (jgwilda 
meroatoria).  PI.  4,  If  the  Kng  grant 
land  to  the  men  or  inhabitants  of  D.,  their 
heirs  and  successors,  rendering  rent,  for 
anything  touching  this  land,  it  is  a  corpo- 
ration, but  not  for  any  other  purpose." 
(And  it  is  said  in  Dyer,.  100,  pi.  70, 
though  not  as  a  decision  but  as  an  opinion, 
that  if  the  rent  be  released  the  corpora- 
tion is  ipso  facto  dissolved,  because  the 
rent  was  the  cause  of  the  incorporation.) 
"  PI.  5,  But  if  the  king  grant  lands  to 
the  men  or  inhabitants  of  D.,  unless  they 
be  incorporated  before,  the  grant  is  void 
if  nothing  be  reserved  for  rent.  PL  6, 
If  the  king  grant  to  the  men  of  Islington 
to  be  discharged  of  toll  it  is  a  good  cor- 
poration to  this  intent  but  not  to  pur- 
chase." And  the  reason  is  given :  "  This 
is  matter  of  discharge.  PI.  7,  If  the  king 
grant  lands  to  the  inhabitants  of  Islington 
and  their  successors,  if  they  were  not  a 
corporation  before,  this  is  a  void  grant,  for 
the  king  is  deceived."  In  other  words, 
the  inhabitants  of  a  place  cannot  be  said 
to  have  successors  capable  of  taking  unless 
they  be  a  corporation. 

The  case,  therefore,  stands  thus.  We 
are  called  upon  to  say,  because  there  has 
been  user  in  the  inhabitants  individually 
of  this  right,  not  that  there  has  been 
merely  a  grant  to  the  same  persons  who 
exercise  the  right  (which  would  be  the 
proper  inference  in  ordinary  cases  with- 
out regard  to  the  probability  of  its 
actually  taking  place,  but  which  would 
in  this  case  be  inoperative),  but  that 
there  has  been  a  grant  in  such  a  form  as 
to  make  them  into  a  body  corporate, 
having  perpetual  succession.  It  appears 
to  US  diat  we  ought  not  to  make  this 
presnmption,  not  because  it  is  improbable, 
but  beorase  it  is  inconsistent  with  the 
past  and  existing  state  of  things.  We 
are  to  presume  that  a  coiporation  has 
been  formed  many  hundred  years  ago, 
when  there  is  no  trace  at  any  time  of  its 
ever  having  existed.  If  the  inhabitants 
had  held  meetings  in  reference  to  this 
right,  or  appointed  any  officer  to  look  to 


the  right,  or  done  any  act  collectively  of 
that  description,  the  case  would  be  dif- 
ferent. We  should  then  have  the  inha- 
bitants acting  in  a  corporate  capacity  in 
reference  to  this  right,  and  from  their 
doing  so,  and  for  their  existence  de  facto 
as  a  corporation,  we  might,  according  to 
the  ordinary  rule,  find  a  legal  origin  by 
a  grant  &om  the  Crown ;  but  to  say  that 
a  corporation  was  created  which  has  never 
existed  would  be  carrying  the  fiction  of  a 
grant  farther  than  has  ever  been  done, 
or  than  is  consistent  with  reason.  And 
the  presumption  is  made  wholly  unrea- 
sonable when  we  have,  as  in  the  present 
case,  while  the  supposed  corporation  is 
existing  and  entitled  to  take  the  baskets, 
another  body  actually  existing  and  legally 
existing,  namely,  the  tenants  of  the  manor, 
who  are  exercising  inconsistent  rights  and 
publicly  asserting  their  entire  control 
over  the  underwood  on  the  common. 

There  is  also  another  reason  against 
making  this  presumption,  which  was 
strongly  and  properly  pressed  by  the 
learned  counsel  for  the  plaintifT,  and 
which  is  not  applicable  to  any  of  the 
cases  in  which  similar  presumptions 
have  been  made,  namely,  that  we  are 
asked  to  presume  the  action  of  the  Crown 
in  favour  of  a  right  in  the  inhabitants 
which  could  not  exist  as  a  custom 
because  it  is  unreasonable  and  contrary 
to  law,  and  that  the  Crown,  because  thu 
could  not  be  done  otherwise,  got  over 
the  diffionlty  several  hundred  years  ago 
by  making  them  into  a  corporation. 

We  cannot  make  this  presumption, 
not  because  it  is  improbable,  but  because 
it  is  most  unreasonable. 

We  were  much  pressed  on  behalf  of 
the  defendants  with  the  case  of  Wilim' 
gale  v.  Maitland  (6)  ;  but  when  that  case 
is  examined  it  has  no  bearing  upon  the 
exact  question  which  is  raised  in  the 
present  case. 

It  was  a  demurrer  to  a  bill  for  want  fo 
equity.  The  bill  alleged  that  Queen  Elisa- 
beth, being  lady  of  the  manor  of  Loughton, 
which  was  within  her  royal  forest  of 
Waltham,  had,  by  her  royal  charter, 
granted  to  the  inhabitants  of  the  parish 

(6)  86  Law  J,  Bep.  Chanc  64 ;  b.  c  Law  Bep. 
9  Eq.  108. 
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of  Longfaton  that  the  labouring  or  poor 
people  inhabiting  the  said  pariah,  and 
haying  families,  might  at  oeriiain  times  of 
the  year  cat  certain  nnderwood,  and  that 
the  rightfal  disposition  of  the  wood  so 
cat  shoald  be  for  their  own  consnmption 
and  for  sale  for  their  own  relief  to  other 
inhabitants  of  the  parish  for  their  oon- 
anmption.  The  bill  being  demnnred  to, 
the  &ot8  were  admitted  as  stated,  and  it 
was  therefore  admitted  that  there  was  a 
grant  in  the  verj  precise  terms  stated, 
which,  it  will  be  contended,  had  the 
effect  of  incorporating'  the  inhabitants 
for  the  purpose  of  carrying  into  effect 
the  specified  charitable  object. 

Accordingly  Lord  Bomilly,  M.B.., 
says  (7):  "It  should  be  observed  thai 
though  it  is  true,  as  stated  in  Sheppa/rd's 
Tovchstone,  that  a  grant  cannot  be  made 
beneficially  to  the  inhabitants  of  the  parish 
as  grantees,  yet  it  is  certain- that  a  grant 
may  be  made  by  a  private  individual  in 
the  shape  of  a  charity  in  trust  for  the 
poor  inhabitants.  And  that  such  a  trust 
is  perfectly  good."  He  afterwards  adds : 
"  The  books  are  full  of  cases  in  which 
grants  of  this  description  have  been  sup- 
ported and  established,  and  the  Court 
Las  carried  the  trusts  into  execution." 
He  afterwards  refers  to  the  Act  of  14  & 
15  Vict  c.  43,  by  which  Hainault  Forest 
was  disafforested,  and  in  which  a  certain 
privilege  of  widows  residing  within  a 
certain  district  was  recognised  as  a 
gTonnd  for  compensation,  and  eventually 
decides  that  as  it  stands  on  the  bill,  if 
the  whole  bill  be  taken  as  trae,  there  was 
a  case  for  relief. 

It  18  to  be  noticed  that  nothing  what- 
ever was  granted  to  the  inhatntants, 
neither  land  nor  privilege  of  any  sort ; 
the  only  grant  to  the  inhabitants  was 
that  the  labouring  poor  should  have  the 
privilege  as  allegod,  and  under  a  grant 
&om  the  Crown  they  may  become  a  cor- 
poration, and  onght  to  act  as  such  for 
the  purpose  of  performing  this  charitable 
trust. 

In  the  present  case  we  are  not  dealing 
with  a  trust  to  be  performed  for  the 
benefit  of  a  limited  body,  bat  with  the 

(7)  M  Law  J.  It«p.  p.  66 ;  s.  c.  Law  Bep.  S 
£9. 109. 


right  of  the  inhabitants  generally,  and 
the  case  renders  no  assistance  in  con- 
sidering without  a  grant  to  the  inhabi- 
tants generally  what  ought  to  be  presumed 
from  user. 

The  subsequent  case  of  Chilton  v.  The 
Corporation  of  London  '  (3)  before  the 
present  Master  of  the  Bolls  should  be 
read  in  connection  with  the  above  case. 

A  passage  in  the  4th  Inst.,  p.  297,  was 
referred  to,  because  it  was  said  that  ToK 
lard  Famham  was  within  the  forest  of 
Cranboume.  Coke  is  treating  of  the 
Courts  of  the  Forest,  and  says :  "  And 
concerning  claims  "  (meaning  claims  in 
the  Court  of  the  Forest)  "  it  is  especially 
to  be  observed  that  by  the  Forest  Law  a 
grant  made  of  a  privilege  within  the 
forest  to  all  the  inhabitants  being  free- 
holders within  the  forest  or  such  other 
commonalties  not  incorporated  is  good." 

The  answer  given  to  this  was  that  it 
has  reference  to  claims  made  in  the 
Court  of  the  Forest,  the  claim  being  for 
what  is  called  a  privilege,  which  involves 
more  the  idea  of  exemption  from  the 
forest  law  than  the  acquisition  of  pro- 
perty ;  and,  farther,  that  although  we 
have  abundant  proof  that  Cranboume 
was  a  chase,  there  is  no  proof  that  it  was 
ever  a  forest  in  the  proper  sense  of  the 
word,  and,  still  inrther,  that  we  are  not 
dealing  with  privileges  under  the  law  of 
the  forest,  but  with  property  under  the 
common  law. 

We  are,  therefore,  engaged  in  a  diffe- 
rent Court  from  the  Court  of  the  Forest, 
upon  a  different  subject,  namely,  property, 
and  not  privilege,  and  there  is  an  absence 
of  proof  of  there  being  a  forest,  so  that 
the  passage  in  Coke  is  inapplicable. 

It  was  impossible  to  pass  over  these 
matters,  which  were  so  fully  argued  be- 
fore us,  but  there  is  another  reason  why 
we  cannot  be  called  upon  to  find  a  giant 
from  the  Crown  in  the  present  case.  In 
most  cases  where  a  grant  is  presumed 
from  user  in  favour  of  an  individual,  the 
proof  of  user  is  definite  and  complete, 
but  in  the  present  case  we  are  called 
upon  to  infer  a  grant,  not  to  an  indivi- 
dual,  but  to  a  class,  namely,  the  inhabit- 
ants of  a  parish,  and  therefore,  in  order 
to  found  it,  there  must  be  proof  of  user, 
not  by  some  inhabitants,  but  by  the  class 
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— ^that  is,  by  inhabitants  generally.  Now 
for  the  purpose  of  making  this  out,  refe- 
rence was  made  to  many  schedtdes  an- 
nexed to  the  case. 

Schedule  IX.  was  the  most  important, 
giving  a  list  of  all  the  tenements  in  the 
parish,  and  shewing  in  a  tabular  form 
in  respect  of  which  of  them  user  had 
been  proved,  how  far  their  title  was  de- 
rived from  the  lord,  and  by  which  of  the 
persons  either  claiming  title  to  or  occu- 
pying the  tenements  their  presentments 
had  been  made  in  the  Manor  Courts  re- 
stricting the  right  to  take  baskets  to  the 
tenants  of  the  manor. 

We  had  also  in  another  schedule  (Y.) 
pi«sentments  taken  from  the  Court  Bolls 
of  the  manor  relating  to  the  right  to  cnt 
fuel  from  the  year  1748.  Also  extracts 
from  the  parish  books  (schedule  XVI.), 
one  effect  of  which  appeared  to  be  that 
the  poorer  inhabitants  had  taken  fuel  from 
the  common!  and  been  assisted  by  the 
overseers  in  getting  it  lioihe. 

We  had  also  presentments  extracted 
from  the  chase  rolls  of  Cranbonrne  chase 
and  the  other  schedules  enumerated  in 
page  15  of  the  case. 

Now  we  are  dealing  with  the  light  to 
take  fuel  from  the  waste  of  the  manor,  in 
which  prima  fcLoie  the  tenants  of  the 
manor  exercised  the  right  as  tenants  of 
the  manor.  The  fact  that  other  inhabit- 
ants of  the  parish  exercised  the  right 
would  only  prove  a  right  in  those  other 
inhabitants  as  inhabitants,  and  would 
not  prove  the  right  in  the  inhabitants 
generally. 

And  in  this  way  the  case  fails.  We 
cannot  go  into  a  detailed  examination 
of  the  schedules  to  shew  what  the  effect 
is,  but  the  conclnsion  which  we  arrive  at 
is  that  the  statements  in  the  case  and  the 
schedules  entirely  fail  to  prove  the  user 
l^the  inhabitants  generally  as  inhabitants 
such  as  to  justify  the  presumption  of  a 
grant  by  the  Crown.  We  were  not  asked, 
and  could  not  be  asked,  to  presume  a 
grant  to  such  of  the  inhabitants  as  were 
not  tenants  of  the  manor. 

We  now  go'  back  to  the  title  of  the 
defendants  by  prescription.  As  regards 
the  defendant  Ferrett,  as  his  bouse  was 
a  new  one,  this  claim  clearly  could  not  be 
sustained.      As    regards    the  defendant 


Isaacs,  the  same  objection  really  applied, 
because  his  house  was  also  a  new  one, 
and  although  it  was  built  near  to  an  old 
house,  and  upon  a  small  garden  belonging 
to  it,  the  old  house  remained  and  was 
occupied,  so  that  it  was  not  in  substitu- 
tion for,  bat  in  addition  to  the  old  house, 
and  thus  any  prescriptive  right  acquired 
by  the  old  bouse  could  not  apply  to  this. 
As  regards  the  house  occupied  by  the 
person  under  whom  the  remaining  defen- 
dant Adams  justifies,  the  condition  of 
things  appears  from  paragraph  70  of  the 
case.  She  occupies  a  house  partly  new 
and  partly  old,  and  it  may  be  collected 
from  the  statement  that  the  old  part  may 
originally,  along  with  another  old  build- 
ing, have  constituted  one  house,  or  it 
may  have  been  originally  a  separate 
house,  and  a  question  might  arise  whether 
a  user  was  sufficiently  made  out  in 
respect  of  the  present  house  so  as  to 
make  the  prescription  apply.  But  aa 
opinion  was  intimated  in  the  course  of 
the  argument  that  there  was  no  evidence 
of  the  exercise  of  the  right  to  take  bas- 
kets as  belonging  to  any  pskrticular  house. 
On  the  contrary,  it  was  proved  that  the 
right  was  exercised  in  respect  of  inhabit- 
ancy of  houses  whether  old  or  new.  We 
should  have  felt  justified  in  coming  to  the 
conclusion  that  Harriett  Adams,  as  alleged 
in  the  third  plea,  was  seised  in  fee  of  the 
house  occupied  by  her,  and  that  it  was 
not  comprised  in  the  lease  of  the  16th  of 
March,  1781,  mentioned  in  paragraph  68 
of  the  case,  but  we  could  not  have  come 
to  the  conclusion  that  the  allegation  in 
the  plea  was  made  out,  namely,  that  she 
and  her  predecessor  in  title  had  exercised 
the  right  of  taking  estovers  as  to  the 
messuage  appertaining.  This  is  a  conclu- 
sion of  fact,  and  though  the  actual  taking 
of  baskets  by  the  occupiers  of  the  house 
was  proved  to  the  fullest  extent  (see 
pan^raph  71  of  the  case),  and  though 
the  case  does  not  expressly  find  in  what 
alleged  right  it  was  taken,  but  leaves 
that  to  us,  yet  the  evidence  which  we 
have  now  before  us  leaves  no  doubt  as  to 
this,  as  we  have  already  stated  in  describ- 
ing the  other  question,  and  shews  that  the 
right  was  exercised  in  respect  of  inhabit- 
ancy. The  defenduit  in  the  action, 
Charles  Adams,  says,  page  150,  the  com^ 
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mon    was    free    to    everybody    in    the 
parisli. 

It  is  only  necessary  npon  this  part  of 
the  case  to  refer  to  the  case  of  Oamphell 
y.  Wilton  (8)  [qaoted  with  approval  in 
Anffus  Sf  Company  v.  Dalton  (9)  ],  to  shew 
the  necessity  of  connecting  the  oser  with 
the  right  claimed.  In  that  case  there  had 
been  an  enclosure  award  patting  an  end  to 
all  former  rights  of  way,  and  a  certain 
private  right  of  way  was  set  oat.  The 
qneetion  which  arose  was  whether  &om 
user  for  nearly  twenty  years,  as  of 
right,  a  grant  could  properly  be  pre- 
sumed, and  the  argament  was  that  the 
user  over  the  locus  in  quo  was  a  user 
under  the  award,  and  by  mistaking  the 
place  set  oat.  AH  the  Court  expressed 
their  opinion  that  if  it  had  been  shewn 
that  the  user  was  in  fact  under  the 
award,  though  adverse  and  of  right,  it 
oould  not  have  been  made  a  foundation  for 
presuming  a  grant.  The  language  of  all 
the  Judges  is  to  the  same  effect,  but  that 
of  Lawrence,  J.,  is  most  precise.  He 
says,  p.  301 :  "  But  it  has  been  said  that 
if  the  enjoyment  were  shewn  to  have 
been  by  mistake,  however  adverse  it 
may  have  been,  that  is  against  the  pre- 
sumption, and  that  the  learned  Judge 
misled  the  jury  in  this  respect ;  .but  no 
lacts  appear  to  warrant  the  objection, 
otherwise  it  might  be  very  material  to 
be  considered.  For  if,  in  exercising  the 
right  of  way  &om  time  to  time,  it  had 
appeared  that  the  party  had  asserted  his 
light  to  be  grounded  on  the  award, 
though  it  were  exercised  ever  so  ad- 
versely, I  do  not  know  how  the  jury 
would  be  warranted  in  referring  it  to 
sny  other  ground  than  what  the  party 
himself  insisted  on  at  the  time." 

It  is  plain  that  if  we  refer  the  user  to 
any  other  right  than  the  one  in  respect 
of  which  it  was  actually  exercised  we 
might  be.  doing  the  greatest  injustice. 
For  the  lord  might  allow  the  inhabitants 
of  cottages  to  exercise  the  right  as  inha- 
.bitants,  knowing  that  it  was  a  right 
which  could  not  be  established  in  point 
of  law,  and  which  there  was  no  necessity 
to  intompt,  and  he  might  afterwards  be 

(8)  3  East  294. 

(9)  47  Law  3.  fiep.  QJB.  163 ;  8.  c.  Law  Bep.  8 
Q.B.  S.  108. 
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bound  by  his  non-interruption  because 
another  right  was  acquired. 

For  the  above  reasons  we  think  that 
all  the  qaestions  at  theend  of  the  oase(lO) 
most  be  answered  in  the  negative,  and 
that  there  mast  be  judgment  for  the 
plaintiff  in  all  the  actions. 

Acting  apon  the  paragraph  at  the  bot- 
tom of  page  22  of  the  case  we  direct  that 
the  plaintifE's  costs  be  assessed  eqaally 
between  the  three  defendants. 

Judgment  for  the  plaintiff,  toUh 
an  injunction. 


Soliciton — Home  &  Hunter,  for  plaintiff ;  Dnnean, 
Morton,  Warren  &  Osidner,  agente  for  Farrer, 
Onvty  Se  Co.,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
1878  (IBS  QUJEBN  (defendant  in 

T       00  qA  91  J      error)     v.     BBADLAUOH 
F  b  2  I      ""*  '^^^^  (pUinHfft 

®  ■    ■         [^     in  error). 

Indictment — Obscene  Libel — Omission  to 
set  out  the  Alleged  Obscene  MaUer — Error 
— Verdict. 


[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.G.  5.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.       1      EARL   HANVEBS  AND   BBOWNI 
Nov.  12.    J  V.  BABTHOLOMBW. 

Highway— 6  Sf  6  Witt.  4.  c.  60.  ss.  53, 
54 — Etepair  of  Highways — License  by  Jus- 
tices  to  get  Materials  in  enclosed  Land — 
Extent  and  Duration  of  Incense. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Eep.  M.G.  3.] 


(10)  These  questions  were,  shortly — Whether 
the  defendants  were  entitled,  as  inhabitants  of 
Tollaid  Famham,  or  on  any  other  grounds,  to  do 
.the  acts  complained  of. 
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[nr  THE  OOUBT   OF  APPEAL.] 


1878 
Feb 


UEOQT  (trtutee,   ^c.)    v,  the 

IHPEBIAL    DISCOUNT   COHFANT 


'      I     (lim.)* 


The  BankmpUyy  Act,  1869  (32  8t  38 
Vict.  c.  71),  ».  126 — Join*  and  Separate 
Estates  ttruZer  Liquidation  —  Discharge 
granted  hy  joint  Creditors  only — Property 
left  in  Possession  of  Debtor  or  subsequently 
acquired. 

A  trustee  wnder  a  UquidaMort,  who,  toith 
the  authority  of  the  creditors,  permUs  the 
debtor  to  remain  m  possession  of  his  furni- 
ture as  apparent  owner,  does  not,  in  the 
absence  of  knowledge  that  the  debtor  was 
holding  Mmself  out  as  the  real  owner,  and 
dealing  with  U  as  srtch,  forfeit  his  right  to 
it  so  long  as  there  has  been  no  dosmg  of 
the  liquidation  or  order  of  discharge  ;  and 
his  right  to  it  and  to  any  after  acquired 
property  amnot  be  defeated  by  a  biU  of  sale 
given  by  the  debtor  subsequently  to  the 
UquidaHon. 

Where  a  liquidating  debtor  has  separate 
as  well  as  joint  creditors  and  assets,  an 
order  of  discharge  by  the  joint  creditors 
wUl  not  operate  to  discharge  him  from  his 
separate  debts,  and  any  after  acquired 
property  wUl  therefore  vest  in  the  trustee 
appointed  under  tAe  liquidation. 

Appeal  from  the  decision  of  Lush,  J., 
reported  Vol.  47,  p.  119,  where  the  facts 
are  fnlly  set  out. 

De  Oex  and  B.  V.  WiUiams  {Lumley 
Smith  with  them),  for  the  defendants. — 
First,  the  plaintiff's  title  as  trustee  for  the 
insolrent  is  destroyed  by  the  second  liqui- 
dation, as  the  goods  were  left  by  him  in 
the  reputed  ownership  and  possession  of 
the  insolvent — Butler  v.  Hobson  (1)  ;  and 
even  though  the  defendants  seized  wrong- 
fully the  plaintiff  has  no  better  title,  for 
the  seizure  would  not  take  these  goods  out 
of  the  order  and  disposition  of  the  bank- 
rupt within  the  Bankruptcy  Act,  1869,  s. 
15,  snb-seo.  6 — Barrow  v.  BeU  (2),  which 

*  Coram  BramweU,  L.J. ;  Biett,  L.^. ;  and 
Cotton,  L.J. 

(1)  6  Bing.  N.C.  128 ;  8.  c.  8  Law  J.  Bep.  C.P. 
81. 

(2)  SE.  &  B.  £40 ;  8.  c.  26  Lav  J.  Bep.  Q.B.  2. 


is  reconciled  with  Ex  parte  Foes  (3),  in 
Ex  parte  Edey  (4). 

Second.  The  plaintiff  by  his  conduct 
in  letting  the  fumitnre  remain  in  the 
possession  of  the  debtor  has  misled  the 
defendants  into  supposing  that  they  were 
his,  and  cannot  now  oome  forward  and 
set  up  his  own  title — Troughton  v.  OUley 
(5),  Tucker  v.  Hemaman  (6),  Englebachy. 
Nixon  (7),  Ex  parte  Dewhurst  (8),  Ex 
parte  Ford  (9),  Ex  parte  Hannvngton  (10). 

Third.  The  certificate  discharged  &om 
all  debts  joint  and  separate.  Tnere  can 
be  but  one  discharge. 

SoU  and  FvMarton,  contca. — As  to  the 
first  point  the  trustee  under  the  second 
bankruptcy  has  expressly  disclaimed  and 
the  point  is  now  first  raised. 

On  the  second  point  the  authorities 
refer,  and  the  doctrine  applies  only  to 
cases  where  the  insolvent  has  been  allowed 
to  trade,  and  see  Coles  v.  Coles  (11). 

On  the  third  point  Ebbs  y.  BouUiois 
(12)  is  in  point,  and  shews  that  there 
must  be  a  discharge  by  all  creditors  and 
not  by  one  class  only.  The  usual  course 
is  for  a  discharge  to  be  first  given  by  the 
joint  creditors  ;  and  at  a  subsequent  meet- 
ing by  the  separate  creditors,  that  was 
not  done  here. 

£.  F.  WiUiams  in  reply,  cited  Ex  parte 
Hammond  (13),  Ex  pwrte  Tinker  (14), 
Megrath  t.  Grey  (15),  EUier.  Wilmot(l6). 

(3)  2  De  Qex  &  S.  280  ;  s.  e.  27  Law  J.  Rep. 
Bankr.  17. 

(4)  44  Law  J.  Bep.  Bankr.  66;  ■.  c.  Law  Bep. 
19  £q.  264. 

(5)  Amt.  630. 

(6)  4  De  Gex,  M.  &  O.  896 ;  8.  e.  22  Uw  J. 
Bep.  Chanc.  791. 

(7)  44  Law  J.  Bep.  C.P.  396;  8.C.  Law  Bep. 
10  C.P.  646. 

(8)  41  Law  J.  Bep.  Bankr.  18 ;  ».  c.  Law  Bep. 
7  Chanc.  186. 

(9)  46  Law  J.  Bep.  Bankr.  19,  96;  a.  e.  Law 
Bep.  1  Ch.  D.  621. 

(10)  18  W.B .  960. 

(11)  6  Hare,  617. 

(12)  44  Law  J.  Bep.  Chanc.  691 ;  s.  c  Law  Bep. 
10  Chanc.  479. 

(13)  42  Law  J.  B^.  Bankr.  97 ;  s.  c.  Law  Bep. 
16  Eq.  614. 

(14)  43  Law  J.  Bep.  Bankr.  91 ;  8.  c  Law  Bep. 
9  Chanc.  716. 

(16)  43  Iaw  J.  Bep.  C.P.  63;  b.  c.  Law  Bep. 

9  C.P.  216. 

(16)  44  Law  J.  Bep.  Escfa.  10;  b.  c.  Law  Bep. 

10  Ezch.  10. 
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Mtggy  t.  Imperial  Ditoowtt  Co.,  Aff. 
BrucwbUi,  L.J. — The  judgment  in  this 
case  mtLst  be  affirmed.  As  to  the  first 
point,  namely,  that  the  goods  were  in  the 
reputed  ownership  of  Beverley,  the  clear 
answer  is  that  the' trustee  nnder  the 
second  liquidation  has  disclaimed,  and 
therefore  the  plaintiff  has  a  good  title. 
I  cannot  help  saying  with  deference  that 
the  seizure  preventeii  the  goods  being  in 
the  reputed  ownership  of  the  bankrupt. 
For  if  the  defendants  had  removed  the 
fhrnitme  it  is  clear  they  would  not  have 
been  in  the  possession  of  the  true  owner. 
One  way  of  applying  a  criterion  in  cases 
of  reputed  owner^ip  is  to  enquire 
whether  the  goods  are  in  such  a  plight 
that  all  that  the  true  owner  has  to  do  is 
something  between  himself  and  the  in- 
solvent. But  it  is  not  necessary  to  make 
that  enquiry  here,  as  the  plaintiff  is  clearly 
entitled  unless  the  trustee  nnder  the 
second  bankruptcy  makes  a  claim,  and 
this  he  does  not  do  but  expressly  dis- 
claims. 

Then  comes  the  second  or  "  standing 
by  "  point.  It  is  contended  that  if  the 
trustees  of  an  insolvent  let  his  furniture 
remain  in  his  possession,  for  how  long  I 
do  not  know,  and  a  second  liquidation 
takes  place,  the  second  must,  as  r^ards 
the  furniture,  iake  priority  over  the  first. 
If  there  be  any  such  doctrine  I  can  only 
say  that  I  have  never  heard  of  it  before. 
It  would  seem  to  apply  equally  well  to 
the  case  of  an  upholsterer  letting  out 
fumitore.  Is  he  to  lose  it  because  the  hirer 
becomes  insolvent  ?  It  is  said,  however, 
that  that  is  not  so,  the  doctrine  only 
applies  to  the  case  of  a  trustee  because  he 
has  been  guilty  of  a  neglect  of  dutv  in 
leaving  the  furniture  in  the  hands  of  the 
insolvent.  I  cannot  see  that.  The  prin- 
ciple is  this. — ^If  it  has  been  declared  to  all 
mankind  that  the  debtor  may  use  goods 
left  in  his  possession  as  his  own,  the 
trustee  shall  have  a  title  subordinate  to 
the  claims  of  subsequent  creditors.  For 
example,  to  take  the  case  of  a  wine  mer- 
chant, if  the  trustee  permits  him  to  re- 
tain wine  in  his  cellars,  he  in  effect  says 
to  the  world,  that  the  debtor  is  at  liberty 
to  part  with  it,  and  to  get  other  wine 
which  the  trustee  shall  not  take.  That  is 
very  reasonable.     But  what  has  that  to 


do  with  the  case  of  household  fhrnitare  P 
Mr.  De  Gex  said  that  the  matters  are  the 
same,  for  people  borrow  money  on  their 
furniture ;  but  are  we  to  conclude  that 
people  get  furniture  only  for  the  purpose 
of  borrowing  money  on  it  P  Mr.  Wil- 
liams says  that  the  trustee  has  been  gnihy 
of  laches,  but  unless  his  conduct  has 
had  the  effect  of  misleading,  there  has 
been  none.  There  is  nothing  in  the  oases 
in  opposition  to  this.  With  regard  to 
Ex  parte  Hamaington  (10)  the  settlement 
there  was  voidable.  I  am  satisfied  that 
the  Chief  Judge  would  never  have  held 
in  this  case  that  the  plaintiff  had  lost  his 
title. 

Then  as  to  the  remaining  point,  the 
discharge  of  the  debtor.  He  has  got  his 
discharge  under  a  certificate  which  relates 
to  the  joint  liabilities  of  himself  and  his 
partner.  Nothing  was  said  about  tJie 
separate  creditors,  and  there  was  never 
any  resolution  by  them.  I  was  struck  by 
the  observation  of  Mr.  De  Qex,  that 
there  was  never  such  a  thing  as  two 
discharges,  but  I  do  not  think  that  that 
can  be  so.  There  must  be  two  certificates 
if  there  is  to  be  a  release  &om  joint  and 
separate  debts,  and  each  will  be  evidence 
only  of  discharge  from  the  particular 
class  of  debts  to  which  it  relates. 

The  judgment  must  be  affirmed. 

Bbbtt,  L.J. — Many  points  have  been 
raised  in  this  case,  but  the  only  material 
ones  are  the  three  that  have  been  noticed 
by  my  brother  Bramwell. 

As  to  the  first  point,  even  if  the  goods 
could  have  been  said  to  be  in  the  apparent 
ownership  of  the  bankrupt  at  the  second 
bankruptcy,  it  would  have  been  im- 
materitJ,  as  the  trustee  declined  to 
have  anything  to  do  with  the  matter. 
But  I  do  not  think  the  goods  were  in  his 
apparent  ownership  and  disposition,  and 
that  point  was,  I  tiiink,  given  up  at  the 
trial,  BO  that  for  three  reasons,  at  least, 
the  first  point  is  unsustainable. 

As  to  the  second  point  I  am  content 
to  rest  on  the  grounds  gfiven  by  my 
brother  Lush.  I  am  content  to  assume 
for  the  present  argument,  that  if  the 
trustee  had  authorised  the  bankrupt  to 
trade,    his    trade    creditors    would    be 
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entiiled  as  agamst  ihe  tmstee,  see  HVough' 
ton  V.  Oittey  (5).  I  may  also  assume  (he 
second  proposition  of  my  brother  Irasb, 
that  if  the  tmstee  knew  that  the  inaolyent 
was  holding  himself  out  as  the  real  owner 
of  the  famitore,  and  was  trying  to  raise 
money  on  it,  and  with  that  Imowledge 
had  withheld  notice  of  his  title,  he  would 
have  heen  precluded  from  setting  it  np ; 
bat  I  am  clearly  of  opinion  that  my  brother 
Lnsh  is  correct  as  to  the  fstcts,  namely, 
that  there  was  no  trading  and  no  such 
knowledge  on  the  part  of  the  trustee  as  I 
have  referred  to.  I  therefore  agree  that  in 
this  case  there  is  an  attempt  to  introduce 
the  doctrine  of  reputed  ownership  to  a 
transaction  between  private  persons,  a 
position  for  which  there  is  no  authority. 

With  regard  to  the  third  point,  the 
discharge,  I  take  a  shorter  course.  I 
decline  to  enter  into  any  consideration  of 
the  Bankruptcy  Act,  and  adopt  the  view 
of  MelliBh,li.J.,  in  Ehbs  y.  Boidnois  (12), 
that  if  the  meeting  be  one  of  joint 
creditors  only,  the  resolution  for  dis- 
charge can  dischai^  only  from  joint 
debts.  It  is  clear  here,  that  no  creditors 
except  joint  creditors  passed  the  re&oIu> 
tion.  Mr.  Williams  practically  admitted 
it.  I  therefore  agree  in  the  judgment  of 
Mr.  Justice  Lush  on  all  points. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
As  to  the  first  point,  the  express  dis- 
claimer of  the  trustee  under  the  second 
bankruptcy  prevents  any  question  arising 
under  it ;  see  The  Bankruptcy  Act,  1869, 
sec.  15,  snb-sec.  5. 

Then  comes  the  second  point,  namely, 
that  the  trustee  has  so  acted  that  he 
cannot  now  insist  on  his  title.  Many 
cases  have,  no  doubt,  decided  that  if  one 
who  has  title  to  property  leads  others  to 
suppose  that  he  has  not,  he  cannot  after- 
wanls  set  up  his  title.  But  the  principle 
is  inapplicable  here.  In  order  to  make  it 
so  it  must  be  shewn  that  the  assignee  knew 
.  that  the  bankrupt  was  going  to  deal 
with  his  property,  and  yet  abstained  from 
asserting  his  title.  That  cannot  be  done 
here.  The  case  of  a  trustee  leaving 
goods  with  a  trader  is  very  different. 
What  he  does  there  is  really  to  declare 
that  the  trader  is  at  liberty  to  deal  witJi 


the  goods  as  he  will — Ttteker  r.  Htmamum 
(6). 

The  case  of  Ex  parte  Hannington  (10) 
is  the  only  one  which  appears  to  be  an 
authority  for  the  defendant,  but  it  is 
very  shortly  reported  and  I  doubt  if  we 
can  gather  all  that  is  material  from  the 
report.  If  it  really  is  an  authority,  then 
with  all  respect  I  must  differ  &om  it,  but 
I  do  not  think  that  the  Judge  could  have 
relied  on  any  such  principle  as  is  con- 
tended  for.  The  true  doctrine  is  stated 
in  Ex  parte  Ford  (9). 

On  the  third  point  it  is  plain,  that  no 
meeting  of  separate  creditors  was  ever 
called,  and  it  is  clear  to  my  mind  that 
they  must  meet  if  the  debtor  is  to  be  dis- 
charged from  his  liabilities  to  them.  I 
think  this  is  clear  from  Rules  285  and 
302.  I  also  think  that  Ebbs  v.  Boidnou 
(12)  is  against  the  defendants,  though  it 
is  not  a  positive  decision  on  the  point. 
The  only  case  at  all  in  favour  of  the 
opposite  view  is  Ex  parte  Hammond  (13), 
but  that  case  was  under  Rule  287. 

The  judgment  must  be  affirmed  on  all 
points. 

Judgtnent  affirmed. 


SolidtoTS — liBwiB,  MTinns&  Longden,  for  plaintiff; 
E.  H.  Barlee,  for  defendants. 


[IK  THB  aUEEN'S  BEKOH  DIVISION.] 

THE  OUABDIAHS  OF  THB  WOOOBTOOK 

uinoN     (appelUmtt)     v.     thb 

CHURCHWABDENS,    &C.,    OF    THB 
PABISH  OF  ST.  PAKCBA8  (re«p(W»- 

denis). 


1878. 
Nov.  9. 


Poor  Law — Divided  Parishes,  Sre.,  Act 
(39  ^  40  Viet.  e.  61),  s.  35— DerwrfiM 
Settlement  of  Pauper — Order  ofBemovaL 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  1.] 
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[IN  THE  HOUSE  OF  LORDS.] 
1878  r  ^^'^^'^     {appellant)     v. 

Nov  27   28      1  BAILBT  AND  OTHBES  (rs- 

*      ■    |_      spondents). 

Wm  of  BeaUy  before  the  WUls  Act  (7 
Wm.  4.  and  1  Vict.  c.  2&)—Beiiocatum  by 
Obliteration — StcUnUe  of  Framds  (29  Oar. 
2.  c  3),  a.  6— «'  Glome." 

A  testator,  who  died  in  1836,  by  a  doty 
executed  vnU  devued  realty  to  "  Elizaieih 
Eley  her  heirs  and  assigns  for  ever."  He 
aftenoards  obliterated  the  words  "  Eley 
her  heirs  and  assigns  for  ever,"  and  re- 
wrote  the  uwrd  "  Eliy  "  ; — Held  {affirming 
the  decision  of  the  Court  of  Appeal,  which 
reversed  the  judginerU  of  the  Exchequer 
Division')  that  the  obliterontion  was  a  re- 
vocation of  a"  clause  "  toUhin  the  mea/ning 
of  the  Qth  section  of  the  Statute  of  Frauds, 
and  that  the  devisee  took  a  life  estate  only. 

Per  Earl  Cairns. — In  a  gift  to  A.  B., 
his  heirs  and  assigns,  the  words  "  his  heirs 
and  assigns  "  do  not  merely  qualify  the  gi] 
to  A.  B.,  but  import  an  actual  gift  to  ti 
persons  so  described. 

Per  Lord  Penzancb. — BeoooaHon  in  the 
Statute  of  Frauds  means  revocation  of 
words,  and  may  operate  to  enlarge  as  weU 
as  to  rescind  a  gifi. 

This  was  an  appeal  from  an  order  of 
the  Court  of  Appeal,-  reversing  a  JQdg< 
ment  of  the  Exchequer  Division. 

The  proceedings  in  the  Courts  below 
are  reported — 45  Law  J.  Rep.  Exch.  pages 
5  and  427 ;  s.  o.  Law  Rep.  1  Ex.  D.  110. 

The  action  was  one  of  ejectment,  and 
was  tried  before  Brett,  J.,  without  a  jury, 
at  the  Lincolnshire  Spring  Assizes  for 
1875,  when  the  following  facts  were 
agreed  to: — ^The  will  of  Joseph  Eley, 
when  admitted  to  probate,  was  found  to 
contain  certain  obliterations  not  noticed 
in  the  attestation  clause.  As  originally 
drawn  the  will  contained  a  devise  of  the 
testator's  real  estate  to  his  mother,  "to 
hold  nnto  my  said  mother  Elizabeth  Eley 
her  heirs  and  assigns  for  ever."  Then 
followed  a  gift  of  the  personal  estate, 
"  to  bold  unto  my  said  mother  Elizabeth 
Eley  her  executors  administrators  and 
assigns  absolutely.  Subject  nevertheless ' ' 
to  the  payment  of  debts,  <ko.  The  oblite- 
rations were  of  the  words  "  Eley  her 
Vol.  48.^13.,  CP.  &  Exch. 


heirs  and  assigns  for  ever"  (the  word. 
"Eley"  being  restored  by  interlineation) 
in  the  devise  of  realty,  and  of  the  words 
"her  executors  administrators  and  as- 
signs absolutely.  Subject "  in  the  bequest 
of  personalty.  It  was  admitted,  that  the 
testator  was  seised  in  fee  of  the  land  fbr 
which  the  action  was  brought  at  the  date 
of  his  will  and  at  his  death  in  the  year 
1836 ;  that  the  plaintiff  would  be  entitled 
as  heir-at-law  of  the  devisee  of  Elizabeth 
Eley,  if  she  took  the  fee,  and  the  defend- 
ants as  co-heirs  of  the  testator,  if  she 
took  a  life  estate.  The  question  was, 
whether  the  words  obliterated  in  the 
devise  of  realty  were,  or  were  not,  to  be 
read  as  part  of  the  will.  Brett,  J.,  en- 
tered the  verdict  for  the  defendants,  re- 
serving  leave  for  the  plaintiff  to  move  to 
have  it  entered  for  him,  the  Court  to  be 
at  liberty  to  draw  inferences  of  fact. 
The  plaintiff  moved  accordingly  in  the 
Exchequer  Division,  on  the  ground  that 
there  was  no  proof  that  the  erasures 
were  made  by  the  testator  aimno  re- 
vocandi,  or  that  the  estate  in  fee  simple 
wa£  intended  to  be  out  down  to  a  life 
estate.  A  rule  was  granted  to  enter  the 
verdict  for  the  plaintiff.  On  appeal  by 
the  defendants  the  Court  of  Appeal  re- 
versed the  judgment  of  the  Exchequer 
Division.  The  plaintiff  then  brought 
this  appeal 

Benjamin  and  T.  B.  Bennett  {Lawrence 
Bicde  with  them),  for  the  appellant. — 
It  is  admitted  here  that  the  words  were 
struck  out  by  the  testator.  The  question, 
which  depends  on  the  construction  of  the 
6th  section  of  the  Statute  of  Frauds  (1), 

(1)  Section  6. — "  No  deyise  in  -writing  of  lands, 
tenements  or  hereditaments,  nor  any  clause  thereof, 
shall,  at  any  time  after  the  said  four  and  twen- 
tieth day  of  June,  be  revocable  otherwise  than  by 
some  other  will  or  codicil  in  writing,  or  other 
writing  declaring  the  same,  or  by  burning,  can- 
celling, tearing  or  obliterating  the  same  by  the 
testator  himself,  or  in  his  presence  and  by  his 
directions  and  consent.  But  all  derises  and  be- 
quests of  lands  and  tenements  shall  remain  and 
continue  in  force  until  the  same  be  burnt,  can- 
celled, torn  or  obliterated  by  the  testator  or  his 
directions  in  manner  aforesaid,  or  unless  the  same 
be  altered  by  some  other  will  or  codicil  in  writing, 
OT  other  writing  of  the  devisor  signed  in  the  pre- 
sence of  three  or  four  -witnesses  declaring  the 
same,  any  former  law  or  usage  to  the  contrary 
notwithstanding." 
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is,  was  this  a  revocation  or  an  alteratioh  ? 
The  disidnctioa  between  the  two  is  clearly 
drawn  in  the  statnte.  A  devise  maj  be 
revoked  by  obliteration,  bnt  cannot  be 
altered  except  bj  a  properly  execated 
codicU.  The  reason  is  that  alteration  re- 
quires professional  advice.  Here  the  tes- 
tator was  ignorant  of  law,  as  appears 
from  his  obliteration  in  the  gift  of  per- 
sonalty, which  was  nngatory.  He  may 
have  thought  the  words  "  her  heirs  and 
assigns  "  snperfluons,  or  even  that  th^' 
detracted  from  the  gift  to  his  mother.  If 
his  design  was  to  give  her  a  life  estate 
instead  of  the  fee,  that  was  an  alteration 
not  a  revocation.  There  is  a  devise  of 
property  to  the  mother  which  remains ; 
the  qni^ty  only  of  the  estate  is  altered. 
If  there  had  been  a  separate  devise  to 
the  heirs  in  a  separate  sentence,  that 
might  have  been  revoked  by  obliteration ; 
but  this  is  not  a  gift  to  the  heirs  nor  in- 
tended to  be  SO;  the  words  "her  heirs 
and  assigns ."  are  simply  words  of  limi- 
tation, equivalent  to  "  absolutely."  If 
the  word  "  absolutely,"  or  the  words  "  in 
fee  simple "  had  been  obliterated,  that 
mnst  have  been  held  an  alteration. 

[Thb  Lord  Chakcklloe. — Suppose  the 
obliteration  enlarged  a  gift;  £E,  for  in- 
stance, in  a  gifb  to  A.  B.  and  the  heirs  of 
his  body,  the  words  "  of  his  body  "  were 
struck  ont,  it  might  be  difficalt  to  call 
that  a  revocation.  ][ 

It  could  not  be  described  as  a  revoca- 
tion. 

[LoED  Penzance.— There  may  be  a  re- 
vocation of  a  restrictive  clause.] 

In  Lock -v.  James  (2),  Bolfe,  B.,  seemed 
to  think  that  there  could  not.  Another 
question  is,  what  is  the  meaning  of  a  clause 
of  a  devise  ? 

[The  Loed  Chancelloe.  —  "Devise" 
seems  to  mean  "  will. "] 

Yes ;  and  "  clause  "  means  a  sentence 
in  a  will  having  a  meaning  of  itself. 
LarJdns  v.  Larkins  (3)  and  Short  v.  Smith 
(4)  do  not  decide  otherwise  ;  for  in  each 
the  name  of  a  devisee  was  struck  out,  so 
a  complete  devise  was  revoked.  It  is 
submitted  that  there  must  be  a  com- 

(2)  11  Mee.  &  W.  908;  8.c.  13  Law  J.  Kep. 
Ezch.  186. 

(3)  3  Bos.  &  P.  16,  109. 

(4)  4  East,  419. 


plete  revocation,  either  of  the  whole  will, 
or  of  a  gift  contained  in  the  will.  That 
this  was  the  intention  of  the  Act  appears 
from  the  omission  of  all  reference  to 
clauses  in  the  second  part  of  the  section, 
which  is  contrasted  with  the  first  part  by 
the  word  "Bat,"  and  is  intended  to  ex- 
plain the  meaning  of  "  clause  "  as  equiva- 
lent to  "  devise  "  or  "  gift."  Then  as  to 
the  authorities.  In  the  goods  of  Lambert 
(5)  and  In  the  goods  of  Gooke  (6)  are  not 
in  point.  In  the  former  the  testator  out 
oat  paa4  of  the  will  and  joined  the  pieces. 
The  contents  of  the  excised  part  being 
onknown,  and  therefore  impossible  to  re- 
store, the  only  choice  lay  between  allow- 
ing and  refusing  probate  of  the  will  as  it 
was.  Probate  was  granted.  In  the  latter 
the  same  thing  happened,  the  excised  part 
was  proved  to  have  contained  simply  two 
legacies,  and  it  was  held  that  there  was  a 
revocation.  In  Larkins  v.  LarMns  (3)  no 
one  disputed  that  there  was  a  revocation 
as  to  the  trustee  whose  name  was  oblite- 
rated ;  the  only  question  argued  was  as 
to  the  efiect  on  what  was  left.  It  was 
decided  that,  as  the  gift  was  joint,  the 
whole  estate  passed  to  the  two  other 
trustees.  In  Short  v.  Smith  (4)  one  trus- 
tee's  name  was  obliterated  and  others 
substituted,  and  all  that  case  decides  is, 
that,  there  beii^  no  ammus  reoocandif 
but  only  animus  mutandi,  there  was  no 
revocation.  There  is  no  case  in  which  an 
estate  in  fee  has  been  reduced  to  a  life 
estate  by  striking  out  the  word  "  heirs." 
In  La/rkms  v.  Larkins  (3)  the  obliteration 
made  no  difference  in  the  estate  devised, 
and  the  decision  went  upon  that  ground. 
WiUs  and  Mellor  {Dunniiig  with  them), 
for  the  respondents. — The  object  of  the 
Statute  of  Frauds  was  not  to  secure  the  use 
of  apt  words,  nor  to  provide  that  profes- 
sional advice  should  be  used,  but  only  to 
guard  against  fraud  and  perjury.  It  was 
intended  to  put  a  stop  to  revocation  of 
devises  of  land  by  parol,  which  had  been 
allowed  by  an  extension  of  the  ancient  law 
as  to  wills  of  personalty.  No  restriction 
was  intended  to  be  put  upon  obliteration ; 
it  was  placed  on  precisely  the  same  footing 
as  an  execated  codicil.  Whatever  the  tes- 
tator could  do  physically  by  striking  oat 

(6)  I  No.  Cas.  131. 
(6)  6  No.  Cas.  390. 


Digitized  by 


Google 


Vol.  48.J 

Swmion  t.  BiuUy,  II.L. 

or  catting  oat  words,  he  might  do  without 
attestation.  The  only  ambignity  arises 
£rom  the  use  of  the  word  "  clanse  "  in- 
stead of  "part."  There  is  no  reason, 
even  if  the  object  of  the  statate  were  to 
secore  professional  advice,  for  giving  to 
"clanse"  the  meaning  contended  for. 
The  framers  of  the  Wills  Act  (7)  did  not 
so  understand  the  word,  for  tjiey  substi- 
tated  for  it  (sections  20  and  22)  the  word 
"  part,"  which  has  always  been  regarded 
as  equivalent.  The  word  "part"  has 
been  applied  by  Sir  H.  Jenner  Fast  to 
words  insensible  in  themselves.  The  Lord 
Chief  Baron's  view  is  inconsistent  with 
LarJcifia  v.  .Larking  (3),  where  a  man's 
name  was  held  to  be  a  clause,  and  would 
have  made  the  argument  unnecessary  in 
Short  V.  Smith  (4).  The  true  question  is, 
whether  what  is  left  is  sensible.  If  not, 
there  is  no  cmitnua  revocandit 

[Thk  Lobd  Chancblloe  referred  to  the 
observation  of  Serjeant  Shepherd  or- 
gvendo  in  Larkins  v.  Larkins  (3),  that  an 
estate  cannot  be  oat  down  from  a  fee  to 
a  life  estate  by  erasing  the  words  "  heirs 
and  assigns,"  and  that  revocation  cannot 
operate  upon  less  than  a  whole  clause  ; 
uao  to  the  dictum  of  Lord  Alvanley  in 
the  same  case  that,  if  the  name  of  one  of 
three  tenants  in  common  be  erased,  the 
remaining  two  take  only  two-thirds.] 

It  is  contended  that  whatever  the  effect 
obliteration  may  be  used.  Revocation  is 
not  of  the  gift,  but  of  the  clanse  or  part, 
and  none  the  less  revocation  if  it  enlarges 
a  gift.  Mellish,  L.J.,  seems  to  have 
adopted  Lord  Alvanley's  view,  that  there 
can  be  no  enlargement  without  attesta- 
tion. Bat  it  is  not  necessary  to  argue 
gainst  this  view  ;  for  the  cutting  down 
of  a  fee  to  a  life  estate  is  properly  de- 
scribed as  a  revocation,  smce  a  fee 
includes  a  life  estate,  and  revocation  may 
be  partial. 

[The  following  aathorities  were  re- 
ferred to — Powell  on  Devisee  (3rd  edit.), 
p.  606,  note  5,  and  Hum^hriev  v.  Taylor, 
there  cited  from  8  Bacon's  Abridgment 
(7ih  edit.),  p.  500;  IJarman  on  Wills 
(3rd  edit.),  p.  125;  and  the  Lord  Chan- 
cellor called  attention  to  the  argument 
of  Blackstone,  J.,  in  Perrin  v.  Blake,  cited 

(7)  7  Witt  i.  and  1  Vict.  c.  26. 
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in  Feame's'Coniingetd  Remainders  (10th 
edit.),  p.  77,  on  the  effect  of  a  gift  to  A. 
and  his  heirs.] 

Betyamin,  in  reply. — The  question 
in  all  the  authorities  and  in  the  text» 
writers  was  not  as  to  the  completeness 
of  the  revocation,  bat  as  to  its  effect  on 
what  TOnutined,  No  one  doubted  that 
the  obliteration  of  a  trustee's  name 
revoked  the  gift  to  him;  the  question 
was,  did  it  take  away  the  gift  to  the 
other  trustees;  and  it  was  held  that 
there  was  no  ariimus  revoeandi  as  to  them. 
The  use  of  the  word  "  part "  in  the  Wills 
Act  snggests  the  ini^rence  that  "  clause  " 
does  not  mean  "  part,"  for  if  it  does,  why 
change  the  word  r 

The  Lobu  GuANCELiiOs  (Eabl  Cairns). 
— The  question  in  this  case  arises  upon 
a  will  which  came  into  operation 
before  the  Wills  Act.  It  is,  therefore, 
though  no  doabt  important  to  the  parties, 
not  of  extended  importance  in  its 
bearing  upon  the  law  of  wills.  [His 
Lordship  then  stated  the  £EM;ts  and  con- 
tinued.] I  refer  to  the  [obliteration  in 
the  gift  of  personalty  as  not  unimpor- 
tant as  to  the  first  question  which  arises. 
Now,  looking  at  the  matter  apart 
from  all  legislation  on  the  subject,  we 
must  hold  that  this  was  an  alteration 
deliberately  made  and  intended  to  operate 
on  the  personalty  as  well  as  on  the  realty. 
Whether  it  did  operate  on  the  personalty 
is  a  question  which  we  may  put  aside. 
That  it  was  done  animo  revoeandi  is,  I 
think,  impossible  to  doubt.  What  then 
is  the  effect  of  the  statutes  P  Was  the 
obliteration  of  the  words, "  £ley  her  heirs 
and  assigns  for  ever,"  efifectual  to  change 
the  estate  in  fee  simple  originally  devised 
to  Elizabeth  Eley  to  an  estate  for  life  P  The 
enactment  which  relates  to  the  subject 
is  section  6  of  the  Statute  of  Frauds. 
Now  that  section  consists  of  two  ports. 
I  will  read  the  first  part  first : — 

"  And  moreover  no  devise  in  writing 
of  lands,  tenements  or  hereditaments, 
nor  any  clause  thereof,  shall  at  any  time 
after  the  said  four  and  twentieth  day  of 
June,  be  revocable  otherwise  than  by  some 
other  will  or  codicil  in  writing  or  other 
writing  declaring  the  same,  or  by  burn- 
ing, cancelling,   tearing  or  obliterating 
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the  same  by  the  testator  himaelf  or  in  his 
presence  and  by  his  directions  and  con- 
sent" 

The  second  part  is  pnt  in  opposition 
to  the  first,  and  it  seems  to  me  neces- 
sary to  make  an  equilibrium  between  the 
two  parts : — 

"  But  all  derises  and  bequests  of  lands 
and  tenements  shall  remain  and  continue 
in  force  until  the  same  be  burnt,  can- 
celled, torn  or  obliterated  by  the  testator 
or  hia  directions  in  manner  aforesaid,  or 
unless  the  same  be  altered  by  some  other 
will  or  codicil  in  writing,  or  other 
writing  of  the  devisor  signed  in  the  pre- 
sence of  three  or  four  witnesses,  declaring 
the  same,  any  former  law  or  usage  to  the 
contrary  notwithstanding." 

I  think  your  Lordships  will  hold  the  se- 
cond part  to  mean  no  more  than  the  first,  of 
which  it  is  intended  to  explain  the  conse- 
quences. The  reference  in  the  words,  "  in 
manner  aforesaid,"  is  a  reference  to  the 
first  part.  The  section  has  an  aflSrmative 
force,  providing  for  revocation  and  limit- 
ing section  5.  In  the  words,  "  burning, 
cancelling,  tearing  or  obliterating  the 
same,"  in  the  first  part,  I  take  "the 
same "  to  mean  "  a  devise  or  any 
clause  thereof."  Burning,  cancelling, 
&c.,  applv  to  a  material  thing,  so  I  think 
"devise'  means  will.  The  conclusion 
arrived  at  is  that  you  may  alter  by  burn- 
ing, cancelling,  Ac,  or  by  the  execution 
of  a  writing  properly  attested.  Of 
coarse  the  two  modes  are  not  coexten- 
sive. Anything  that  can  be  done  by 
burning,  cancelling,  tearing  or  obliterat- 
ing,  may  be  so  done,  but  that  and  more 
also  may  be  done  by  a  writing.  What 
have  we  here  ?  There  is  a  gift  to 
"  Elizabeth  Eley,  her  lieirs  and  assigns 
for  ever,"  and  an  obliteration  of  the 
words  "  Eley,  her  heirs  and  assigns  for 
ever,"  whereby  the  gift  is  cut  down  to  a 
life  estate.  Why  is  this  not  within  the 
statute?  Are  the  words  "Eley,  her 
heirs  and  assigns  for  ever,"  not  a  clause? 
Why  not?  It  was  suggested  by  the 
Judges  in  the  Exchequer  Division,  that  a 
clause  must  be  a  sentence  having  a  mean- 
ing of  its  own.  There  is  no  rule  that  I 
know  which  obliges  us  so  to  hold.  May 
it  not  bo  the  meaning  of  the  statute  that 
a  clause  must  be  something  which  can 
be  obliterated  de  facto  ?    That  is  the  case 


here.  Strike  out  the  words  obliterated, 
and  the  will  reads  as  perfectly  as  if  it 
had  been  drawn  by  the  most  skilful  con- 
veyancer. Is  there  any  authority  for 
giving  so  restricted  a  meaning  to  the 
word  "  clause  ?  "  None  has  been  quoted ; 
and  Larkins  v.  Larkins  (3)  is  an  authority 
to  the  contrary.  But  I  go  further.  In 
the  eye  of  the  law  a  gift  to  A.  B.,  his 
heirs  and  assigns  for  ever,  is  what  it  says, 
a  gfift  to  all  those  persons.  No  doubt  the 
law  says  that  the  estate  given  to  the 
heirs  shall  vest  in  A.  B. ;  but  it  is  a 
gift  to  the  heirs  nevertheless.  The  con- 
clusion at  which  I  have  arrived  is,  that 
the  decision  of  the  Court  of  Appeal  is 
correct,  and  I  move  that  it  be  affirmed 
with  costs. 

Lord  Pekzanck. — The  question  to  be 
decided  turns  entirely  on  the  construction 
of  section  6  of  the  Statute  of  Frauds.  I 
agree  entirely  that  that  section  is  an 
affirmative  proposition,  and  read  the 
former  part  as  gfiving  power  to  revoke. 
In  considering  what  power  was  given  we 
must  look  at  the  exact  words.  [His 
Lordship  read  the  first  part  of  the  sec- 
tion.] What  does  "  devise "  mean  ? 
The  previous  section  (section  5)  says, 
"  all  devises  ....  shall  be  in  writing." 
I  understand  by  "  devise,"  not  a  whole 
will  but  those  words  redaoed  into  writing 
which  carry  with  them  a  disposition  <n 
land.  By  section  6,  power  is  given  to 
revoke  a  devise  by  burning,  cancelling, 
tearing  or  obliterating,  or  by  some  other 
writing.  So  &r  the  sense  is  dear.  But 
there  is  also  power  ^ven  to  revoke  "  any 
clause  thereof."  What  does  "clause  ' 
mean  ?  The  Lord  Chief  Baron  holds 
that  it  means  an  entire  devise,  and  in 
support  of  his  view  he  refers  to  the 
second  part  of  the  section.  He  says, 
"I  think  the  obliteration  had  no  such 
efiect,  because  I  think  it  plain  that  the 
words  of  section  6  mean,  that  to  con- 
stitute a  revocation  of  a  will,  devise  or 
clause,  there  must  be  an  obliteration  of 
one  entire  and  complete  will,  devise  or 
clause.  This  was  not  an  obliteration  of  a 
will,  devise  or  clause,  but  merely  of  cer- 
tain words  which  mean  nothing  taken  by 
themselves.  Now  if  the  words, '  her  heirs 
and  assigns  for  ever,'  stood  alone,  what 
effect  could  they  have  ?    None  whatever. 
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Then  can  the  words  constitute  a '  devise  or 
clause '  within  the  meaning  of  section  6  P 
The  qnestion  answers  itself.  The  word 
'revocation,'  therefore,  in  reference  to 
SDch  words  is  inapplicable  and  insensible. 
Bnt  if  there  could  be  anj  doubt  as  to  the 
intention  of  the  l^:islatare,  it  would  be 
set  at  rest  by  the  latter  half  of  section  6. 
That  enacts,  that  all  devises  shall  remain 
in  force  until  the  same  be  obliterated. 
What  is  the  meaning  of  the  word 
'  same  ?'  Has  this  devise^  '  I  devise 
certain  lands  unto  my  mother  Elizabeth 
Eley,  her  heirs  and  assigns  for  ever,' 
which  is  a  complete  devise,  been  revoked 
or  touched  in  any  way  except  by  the  obli- 
teration mentioned  ?  It  would  be  quite  a 
different  matter  if  the  statute  spoke  of  an 
'alteration  by  obliteration.'  There  is 
nothing  here  revoked,  though  the  effect  of 
the  devise  is  entirely  altered  by  the  oblite- 
ration. I  think,  therefore,  that  this  case  is 
not  within  the  words  or  the  intention  of 
the  legislature."  Thereforeitseemsthat  he 
considered  that  the  thing  struck  oat,  to  be 
revoked,  must  conttun  a  complete  devise. 
Bat  it  was  not  necessary  for  counsel  here 
to  go  so  &r ;  and  I  do  not  think  they  did. 
They  said  "clause"  meant  a  complete 
sentence.  But  1  am  not  aware  of  any- 
thing in  the  Act  to  shew  that  such  mean- 
ing was  intended.  The  following 
illnstration  will  shew  that  no  reasonable 
object  would  be  attained  by  giving  such 
a  meaning  to  the  word.  Suppose  here, 
in  a  separate  sentence,  a  gift  to  the  heirs 
and  aasigns  of  Elizabeth  Eley,  then  on  this 
oonstraotion  of  the  statute  it  might  have 
been  revoked  by  obliteration.  It  is  hardly 
oonoeiyable  that  it  was  intended  to  make 
a  distinotioa  between  things  identical  in 
effect becausethey  are  or  are  not  expressed 
in  a  separate  sentence.  Bat  on  this  ques- 
tion two  cases  have  been  cited,  Larkins  v. 
LarfeiM  (3)  and  Short  v.  Bmith  (4).  It  is 
certainly  remarkable,  considering  the  time 
that  has  elapsed  since  the  statute  was 
passed,  that  the  question  has  not  more  fre- 
quently arisen.  In  both  the  cases  it  was  held 
that  a  devise  to  A.  B.  was  got  rid  of  by 
striking  out  the  name  A.  B.  But  A.  B. 
is  not  a  complete  sentence ;  therefore  the 
cases,  as  &r  as  they  go,  are  against  the 
appellant's  contention.  Another  point 
has  been  touched  upon,  not  perhaps  no- 
oessaiy  to  be  decided  in  this  case,  because 


there  is  here  no  enlargement  of  the  estate 
given.  But  I  am  wholly  unable  to  ap- 
preciate the  argument  used  in  the  autho- 
rities quoted,  and  to  some  extent  in  this 
case,  that  revocation  may  not  have  the 
effect  of  enlarging  a  gift.  The  statute 
refers  to  words,  and  aUows  any  words  to 
be  revoked,  for  example,  words  making  a 
devisee  impeachable  for  waste.  Whether 
the  revocation  operate  to  enlarge  or  to 
diminish  a  gift  appears  to  me  immaterial. 
The  contrary  view  appears  to  arise  from 
the  use  of  "  devise "  to  mean  "  gift." 
Bnt  in  the  statute  "  devise  "  only  means 
a  disposition  of  land,  and  a  testator  may 
revoke  a  disposition  or  any  part  thereof', 
whether  the  effect  is  to  enlarge  or  diminish 
a  gift.  I  think  the  judgment  of  the 
Court  of  Appeal  ought  to  be  affirmed, 
the  view  taken  by  the  Exchequer  Division 
being,  in  my  opinion,  far  too  narrow. 

LoBD  O'Haoam. — I  am  of  the  same 
opinion.  The  appellant's  counsel  having 
admitted  that  the  obliteration  was  made 
by  the  testator,  the  House  is  relieved  from 
aU  question- as  to  the  facts.  The  ques- 
tion we  have  to  consider  is,  as  to  the 
meaning  of  section  6  of  the  Statute  of 
Frauds.  Mr.  Benjamin  suggests  that 
there  is  a  difference  between  the  two 
clauses  of  the  section.  I  do  not  so  read 
it.  I  consider  that  the  first  clause  is 
negative,  and  that  the  second  afl&rma- 
tively  states  the  same  .thing,  the  two 
being  linked  together  by  the  words  "  in 
manner  aforesaid."  The  question  then 
comes  to  this,  what  is  the  meaning  of  the 
word  "  clause  "  ;  because  the  words  "  or 
any  clause  thereof"  are  implied  through 
the  whole  section.  I  have  endeavoured 
to  find  what  "  clause  "  is  repi-esented  to 
mean.  We  speak  of  a  clause  of  an  Act 
of  Parliament,  a  clause  of  a  chapter  and 
a  clause  of  a  sentence.  Here  it  is  used 
in  reference  to  a  devise,  it  is  a  clause  of  a 
devise.  Bnt  the  Judges  of  the  Exchequer 
Division  make  it  a  complete  devise.  Bat 
can  it  be  held  that  unless  a  clause  is  a 
devise  within  a  devise,  it  is  not  a  clause  P 
I  can  find  no  authority  for  such  a  view. 
It  seems  to  me  that  the  Court  of  Appeal 
is  right  in  holding  that  "  clause  "  means 
"  part,"  and  there  is,  in  that  view,  an  end 
of  the  case.  Another  portion  of  the  ar- 
gument,   iugenioosly    pressed     by    the 
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counsel  for  the  appellant,  was  based  upon 
the  distinction  between  revocation  and 
alteration.  The  latter,  it  was  urged, 
oonld  not  be  effected  without  an  attested 
paper.  Bat  a  revocation  may  be  of  part 
of  a  devise.  Snppose  in  this  case  a  codi- 
cil, reciting  the  gift  to  Elizabeth  Eley, 
her  heirs  and  asagns,  and  continiiing,  "  I 
desire  to  revoke  the  portion  of  the  devise 

giving  her  the  fee,  but  affirm  that  giving 
er  a  life  estate."  Would  not  that  be 
properly  described  as  a  revocation  ?  It 
seems  to  me  that  where  a  gift  is  divisible, 
and  what  is  taken  away  leaves  an  integral 
part  remaining,  that  is  a  revocation. 
Here  there  is  a  distinct  interest  left.  We 
are  not  tronbled  with  the  question,  what 
would  have  been  the  effect  if  there  were 
an  enlargement  of  a  gift ;  for  there  is 
none  here. 

Thb  Loed  Chahcellok. — I  wish  to  say, 
to  avoid  misunderstanding,  that  my  ob- 
servations referred  to  obliteration,  which 
was  a  revocation,  and  took  away  some- 
thing. With  regard  to  what  would  be 
the  effect  if  it  gave  something  additional, 
if  such  a  case  should  arise,  I  wish  to  keep 
my  judgment  suspended. 

Order  appealed  from   affirmed,    and 
appeal  diimissed,  with  costs. 


Solicitons — J.  Grayson,  for  appellaot;  Clarke  & 
Son,  sgenU  for  Harrison  &  Beaumont,  Wake- 
field, for  respondents. 

[IN  THE  COUBT  OF  APPEAL.] 
1878.         "I  CHNNHrGHAM    V.     DDMN     AND 

Feb.  13, 14.  /  OTHBES.* 

Charter-party — Deadweight  —  Military 
Stores — Evidence  of  surrounding  Circum- 
stances— 'Refusal  of  Foreign  Power  to  allow 
Ship  to  load — Readiness  to  load. 

The  plaintiff  knowing  tliat  the  ship  R. 
was  under  a  contract  with  the  British 
Government  to  load  military  stores  as  dead- 
weight   at   Malta,   mid     that    with  such 

*  Coram  Bram'well,  L.J. ;  Brett,  L.J. ;  and 
CoUoB,  L.  J. 


stores  on  board  she  would  not,  without 
special  permission,  be  permitted  by  the 
Spanish  Oovemmeni  to  load  any  cargo  at  a 
Spanish  port,  entered  into  a  charter-party 
with  her  owners  by  which  it  was  agreed 
that  the  R.,  "  after  loading  deadweight  at 
Malta  for  owners'  benefit"  should  proceed 
to  a  Spanishport,  otid  tJiere  load  a  cargo 
of  fruit.  The  ship  proceeded  with  the 
m,ilitary  stores  on  board  to  Valencia  to  load 
the  plaintiff's  cargo,  but  permission  could 
not  be  obtained  from  the  Spanish  Oovem- 
m,ent  to  load.  The  ship  was  in  all  other 
respects  ready  to  load  :— 

Held,  that  no  action  could  be  maintained 
by  the  charterers  against  the  shipowners 
for  not  being  ready  to  load,  as  both  parlies 
were  prevented  from  performing  their  con- 
tract to  be  ready  with  a  ship  and  cargo 
by  the  action  of  a  superior  power. 

Appeal  from  the  jud^nent  at  the  trial 
before  Lord  Coleridge,  G.J.,and  a  special 

This  was  an  action  by  the  charterer 
against  the  owners  of  the  ship  Sainton 
for  not  loading  a  cargo  at  Valencia  pur- 
suant to  the  charter-party. 

The  charter-party  after  stating  that 
the  ship  was  "  now  on  her  way  to 
Oenoa  and  Malta"  proceeded  to  state 
that  it  was  agreed  between  the  plaintiff 
and  the  defendants  that  she  should  "  with 
all  convenient  speed,  after  loading  dead- 
weight at  Malta  for  owners'  benefit,  sail 
and  proceed  to  Messina,  and  one  first 
class  Spanish  port  in  the  Mediterranean, 
or  two  first  class  Spanish  ports  in  mer- 
chant's option,  or  one  Spanish  port  only, 
orders  to  be  given  at  Malta  twenty-four 
hours  after  steamer's  arrival  there,  or  so 
near  thereto  as  she  may  safely  get,  and 
there  load  from  the  &ctors  of  the  said 
afireighter  the  remaining  measurement 
space  of  light  cargo  only,  including  all 
descriptions  of  firuit,  cargo  not  to  exceed 
400  tons,  nor  to  be  less  than  300  tons, 
which  the  said  affreighter  binds  himself 
to  ship,  not  exceeding  what  she  can  rea- 
sonably stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions  and  furni- 
ture, and  being  so  loaded  shall  therewith 
proceed  to  a  safe  place  in  the  river 
Thames,  London,  an  ordered  on  arrival 
at  Gravcscnd,  or  so  near  thereto  as  she 
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may  safely  get,  and  deliver  the  same  on 
being  paid  freight.  ...  By  first  class  is 
meant  any  part  that  a  steamer  with 
cargo  from  a  foreign  port  can  load  at  by 
Spanish  law,  without  risk  of  detention 
by  costom  authorities." 

At  the  time  that  the  charter-party  was 
entered  into,  the  Bainton  was  under  con- 
tract with  the  English  O-ovemment  to 
load  military  stores  at  Malta  as  dead- 
weight, a  fact  which  was  known  to  the 
plaintiff.  The  plaintiff  ordered  the  ship 
to  Valencia  to  load  pursuant  to  the 
charter-party.  At  that  time  vessels  con- 
taining militaty'  stores  were  not  allowed 
to  anchor  and  load  at  Spanish  porta 
without  special  permission,  a  fact  known 
to  the  plaintiff.  On  arrival  of  the  Bainton 
at  Valencia,  permission  to  load  was  re- 
fused notwithstanding  the  intervention 
of  the  British  minister  at  Madrid,  and 
the  cargo  had  to  be  loaded  in  other 
vessels. 

Upon  these  facts  judgment  was  entered 
for  tne  defendants  by  Lord  Coleridge. 

The  plaintiff  appealed. 

Ilvrphy  and  R.  Jf .  Bray,  for  the  plain, 
tiff. — The  plaintiff  is  entitled  to  judg- 
ment. The  question  depends  entirely  on 
the  construction  of  the  charter-party, 
and  exterior  facts  cannot  be  looked  at  to 
shew  that  there  was  a  contract  to  carry 
military  stores  known  to  both  parties. 
The  defendants  were  bound  to  have  their 
vessel  ready  to  load,  and  she  was  not — 
Skmion  t.  Bichardson  (1).  The  cases  of 
Paradine  v.  Jcme  (2)  and  Medeiros  v. 
HQl  (3)  are  in  point.  Ford  v.  Gotes- 
vorih  (4),  Harris  v.  Dreesman  (5)  are 
distinguishable,  and  Appleby  v.  Meyers 
(6)  is  not  in  point. 

Cohen  (^Oreenweli  with  him)  contra. — 
Ford  V.  Cotesworth  (4)  is  in  point,  and 
the  surrounding  facts  mast  be  looked  at 

(1)  43  law  J.  Rep.  C.P.  230 ;  s.  c.  Law  Bep.  9 
C.P.  390. 

(5)  Aleyn,  26. 

(3)  8  Biog.  231. 

(4)  39  Law  J.  Bep.  Q.B.  188 ;  a.  c.  Law  Bep. 
5  Q.B.  644. 

(6)  9  Exch.  Bep.  486;  R.c.  23  Law  J.  Bep. 
Exeh.  210. 

(6)  36  law  J.  Bep.  CS.  331 ;  s.  c.  Law  Bep.  2 
Ci>.  651. 
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to  see  what  the  matter  was  with  ref<ra«noe 
to  which  the  parties  were  contracting. 
Mwrphy,  in  reply. 

BbamweIiL,  L.J. — ^I    do    not  see  any 
cause  for  displeasure  against  the  plaintiff 
for  having  brought  this  action ;  but  still 
I  think  the  claim  is  hard  on  the  defendants, 
for  both  parties  knew  of  the  risk.     I  do 
not  think  that  there  was  any  de&ult  in 
either  party  at  Valencia ;  the  principle  of 
Ford  V.   Cotesworth    (4)  applies  to   the 
state  of  circumstances  there.     It  was  said 
by  Mr.  Murphy,  that  there  is,  as  a  rule,  in 
every  charter-party  an  implied  warranty 
that  the  ship  will  present  herself  at  port 
in  such  a  condition  as  to  be  entitled  to 
take  a  cargo  on  board,  but  I  know  of  no 
authority  for  that  proposition,  and  I  agree 
with  what  was  said  by  Mr.  Cohen,  viz., 
that  we  must  not  introduce  any  term  into 
the  charter-party  not  put  there  by  the 
parties.     The  words  of  the  charter-party 
are  that  the  ship  "  now  on  her  way  to 
Genoa  and  Malta  "  should  "  with  all  con- 
venient speed,  after  loading  dead-weight 
at  Malta,  for  owners'  benefit,  sail  and 
proceed  to   Messina  and  one  first  class 
Spanish   port   in   the  Mediterranean,  or 
two    first    class  Spanish  ports,  at  mer- 
chant's option,  or  one  Spanish  port  only." 
Those  words  were  inserted  for  the  purpose 
of  protecting  the  shipowner  if  the  ship 
went  to  Malta  instead  of  going  direct  to 
a  Spanish  port,  and  loaded  dead  weight 
there.     The  tail  construction  of  the  docu- 
ment is  that  the  ship  might  take  on  board 
any  sort  of  dead  weight ;  there  is  no  re- 
striction.    It  was  also  contended  that, 
supposing  that  there  is  no  general  war- 
ranty, at  all  events  after  the  shipowner  has 
entered  into  the  charter-party,  he  has  no 
right  to  disable  his  ship  from  performing 
it.     I  think  that  there  is  weight  in  that 
argument ;  but  one  objection  to  it  is  that 
neither  the  defendants  or  their  agent  knew 
that  there  would  be  any  impediment ;  on 
the  contrary,  they  thought  that  there  was 
nothing  in  it.     But  it  is  said  they  had  no 
right  to  run  the  risk.  I  do  not  feel  clear 
on  that  point ;  at  any  rate  the  answer  to 
it  is  that  the  plaintiff  gave  defendants  a 
license    to    load    military    stores.     Our 
judgment  must  be  for  the  defendants. 
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Bbett,  L.J. — ^Undera  charter-party  in 
the  ordinary  form,  the  shipowner  is  bound 
to  have  his  ship  at  the  port  of  loading  in 
the  condition  contemplated  by  the  charter- 
party,  ready  to  receive  a  cargo.  If  he  ia 
prevented  by  any  tinforeseen  cause,  e.g. 
capture  (capture  not  being  excepted),  he 
would  be  liable  on  his  contract ;  the  cap- 
ture is  his  misfortune.  So  in  the  case  of 
the  charterer  not  loading  within  the 
stipulated  time.  If  he  fails  to  do  so  through 
any  aceident,  that  is  his  misfortune,  and 
he  is  liable  to  the  shipowner.  Both  parties, 
therefore,  must  be  ready,  and  cannot 
maintain  an  action  unless  they  were. 
The  charter-party  here  contains  the 
anusnal  term  "  after  loading  dead- weight 
at  Malta  for  owner's  benefit;"  and  the 
first  question  is,  what  is  the  meaning  of 
the  unusual  phrase  "deadweight"?  I 
go  further  than  my  brother  Bramwell, 
and  say  that  for  the  purpose  of  construing 
this  document  you  must  receive  and  apply 
evidence  of  facts  known  at  the  time  to 
both  parties,  and  shew  that  the  parties 
were  negotiating  in  view  of  these  facts. 
Now  here  the  ship  was  on  her  way  to 
Malta,  and  was  under  a  contract  to  load 
military  stores  which  were  "deadweight." 
This  was  known  to  the  plaintiff's  agent ; 
the  negotiations  were  therefore  made  in 
▼iew  of  these  facts.  We  are,  therefore, 
entitled  to  notice  that  the  word  "  dead- 
weight," which  includes  these  military 
stores,  was  put  in  with  a  knowledge  of 
the  fact  that  such  stores  were  to  be 
shipped  at  Malta,  and  I  think  that  the 
words  "  now  on  her  way  to  Qenoa  and 
Malta"  were  inserted  to  shew  that  the 
voyage  under  the  charter  was  not  to  com- 
mence till  after  the  "  dead-weight  "  was 
shipped,  and  shew  that  it  was  in  the 
intention  of  the  parties  that  the  ship 
should  execute  her  charter  with  the 
stores  on  board,  bis  long  as  those  stores 
•were  "  dead-weight "  and  not  measure- 
ment goods.  The  case  of  Macdonald  v. 
Longbottom  (7)  is  an  authority  in  point. 

The  contract  of  the  shipowner  here 
was,  therefore,  that  he  should  have  the 
ship  ready  to  take  a  cargo,  but  should  be 
permitted  to  have  miliary  dead-weight 

(7)  1  E.  &  E.  987;  i.e.  29  Law  J.  Rep.  Q.B. 
S6«. 


on  board,  and  the  shipper  undertook  to 
supply  a  cargo  to  such  a  ship.  According 
to  the  evidence,  the  defendants  did  take 
the  ship  to  Valencia,  and  she  was  ready 
and  fit,  so  the  defendants  had  up  to  that 
time  done  nothing  that  they  were  not  an* 
thorised  to  do,  and  nothing  happened 
which  was  not  contemplated  in  the  agree- 
ment. But  by  the  action  of  the  law  of 
Spain,  the  defendants  were  unable  to 
be  ready,  and  by  the  same  action 
the  plaintiJBf  was  also  unable  to  be  ready. 
This  condition  of  things  seems  to  me  to 
bring  the  case  within  Ford  y.  Gotenworth 
(4),  which  decides  this — that  where 
neither  party  is  ready  because  they  are 
both  prevented  by.  a  superior  power, 
neither  can  maintain  any  action  for  the 
unreadiness  of  the  other. 

Cotton,  L.J. — We  must  take  it  in  this 
case  that  both  parties  were  ready  at 
Valencia  to  perform  their  parts  of  the 
contract,  and  were  only  prevented  by  the 
action  of  the  Spanish  Government.  If 
there  had  been  nothing  in  the  charter- 
party  to  the  contrary  I  should  have 
thought  that  the  loading  of  military 
stores  would  be  a  breach  of  it.  But 
while  lookine  at  the  contract  we  must 
look  also  at  the  facts,  not  for  the  purpose 
of  seeing  what  particular  words  mean,  but 
we  may  and  must  learn  the  facts,  and 
must  say  not  what  the  parties  meant,  but 
what  the  true  cpnstruction  of  a  contract 
dealing  with  such  facts  is.  Now  the  facts 
were  these :  both  parties  knew  that  the 
ship  was  going  to  Malta  to  load  military 
stores,  and  the  plaintiff  knew  that  the 
ship  having  such  stores  on  board  could 
not  load  without  the  permission  of  the 
Spanish  Grovemment.  The  defendants 
have  done  nothing  which  is  not  in  accord- 
ance with  their  contract,  and  the  plaintiff 
cannot  say  that  it  was  through  the  de- 
fault of  the  defendants  that  the  ship  was 
not  loaded,  as  the  reason  was,  not  their 
default,  but  the  action  of  the  Spanish 
Government. 

Judgment  affirmed. 


Solicitors — Lowless  &  Co.,  for  plaintiff;  Hiller, 
Smith  &  Bell,  for  defendants. 
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1878.      1  BOBBOWIUS,  PHILLIPS  AND  COM- 

Not.  25.  j      pakt  v.  fbxx  and  hollis.* 

Shaping — Oontract  to  supply  Cargo— 
Approvriation  under  the  Ooniraet— Deter- 
mination of  Eleotion  hy  Void  Tender. 

The  pIomAij^  eoniraeted  to  supply  to 
the  defendants  a  cargo  of  mcnze,  bill  of 
ladling  to  be  dated  between  the  15th  of 
May  and  the  30th  of  June,  shipping  docu- 
ments attached  as  usrtal.  The  plaintiffs 
tendered,  in  performance  of  this  contract, 
the  cargo  of  a  ship  of  which  <Ae  shipping 
doeumenis  had  not  arrived.  The  defend- 
ants raised  to  accept  this  cargo,  and  on 
arbitration,  in  pursuance  of  a  proviso  in 
the  contract,  th^  were  held  to  hejust^ied 
in  their  refusal.  The  plmnHffs  then  ten- 
dered ufithin  the  time  named  by  the  con- 
tract another  cargo  in  every  way  satisfy- 
ing the  contract,  but  the  defendants  refund 
to  accept  it,  TheplainHffs  sold  this  cargo 
at  a  loss  and  sued  the  defendants  for  the 
amount  of  the  loss  incurred  by  their  non- 
€icegptance: — 

!^ld  (reversing  the  decision  of  Denuan, 
J.),  that  the  plaintiffs  were  entitled  to 
recover;  that  they  had  not  elected  to  perform 
their  contract  by  the  tender  of  the  first 
cargo,  that  being  a  bad  tender,  and  were 
not  thereby  prechided  from  tendering  the 
second  cargo  so  as  to  bind  the  defendants. 

Appeal  from  the  judgment  of  Denmau, 
J.,  in  favour  of  the  defendants. 

The  claim  was  for  damages  for  not 
accepting  and  paying  for  a  cargo  of 
American  maize,  pursuant  to  the  terms  of 
a  contract  made  between  the  defendants 
and  the  plaintiffs,  Borrowman,  Phillips  & 
Co.,  as  agents  for  Vogan  Brotiiers. 

Defence,  that  the  plaintiffs  tendered  to 
the  defendants  a  cargo  bv  a  ship  called 
the  Charles  Piatt,  timt  this  cargo  was 
decided  not  to  be  such  a  cargo  as  the 
defendants  were  bound  to  accept,  and 
that  after  that  they  refused  to  accept 
a  cargo  of  another  ship,  the  Maria  D., 
tendered  by  the  plaintiffs,  on  the  ground 
that  the  plaintiffs  had  elected  to  fulfil 
their    contract  with  the  cargo  of    the 

*  Coram  BiamweU,  LJ.  Brett,  LJ,;  and 
Cotton,  L.J. 

Vot.  48.  -a.B.,  CP.  &  ExcH. 


Charles  Flatt  and  could  not  force  the  de- 
fendants to  accept  any  other  cargo.  Issue. 

The  contract  sued  on,  was  made  with 
the  defendants  br  the  plaintiffs  as  agents 
for  Yogan  Brotners,  but  the  benefit  of 
the  contract  and  all  rights  under  it,  were 
duly  assigned  by  Yogan  Brothers  to  the 
plaintiffs  in  February,  1878.  This  &ct 
was  averred  by  the  plaintiffs  and  denied 
by  the  defendants,  but  the  assignment 
and  notice  thereof  to  the  defendants  were 
proved  at  the  trial,  and  no  point  was  made 
as  to  this  on  the  appeal. 

The  following  are  the  material  portions 
of  the  contract : — 

"London,  May  7tli,  1877. 

"  Sold  to  Messrs.  Free  &  Hollis  a  cargo 
of  mixed  American  maize  ....  say 
three  to  four  thousand  quarters  of  480  lbs. 
as  per  bill  of  lading,  to  be  dated  between 
the  15th  of  May  and  30th  of  Jane  in- 
clusive, at  the  price  of  thirty  shillings 
and  sixpence  per  480  lbs." 

"Payment  bv  cash  in  London,  in 
exchange  for  shipping  documents  .... 
or  by  the  buyer's  acceptances  at  sixty  days' 
sight  from  date  of  arrival  of  bill  of 
lading  in  London,  with  shipping  docu- 
ments attached  as  nsual." 

"  Sellers  to  render  invoice  within  seven 
days  of  arrival  of  bill  of  lading  in 
England." 

'There  was  also  a  clause  in  this  oontract 
providing  that  any  dispute  arising  out 
of  this  contract  should  be  referred  to 
arbitration. 

At  the  trial  before  Denman,  J.,  and  a 
special  jury,  it  appeared  that  the  plain- 
tiffs on  the  23rd  of  June  tendered  to  the 
defendants  a  cargo  coming  by  a  vessel 
called  the  Charles  Piatt,  and  stated  at  the 
same  time  that  they  had  not  yet  received 
the  shipping  documents.  On  July  2nd 
the  plaintiffs  informed  the  defendants  that 
the  Charles  Piatt  bad  arrived  at  Queens- 
town,  and  added :  "We  have  no  invoice 
yet." 

The  defendants  having  declined  to 
accept  this  cargo  on  the  ground  that 
the  shipping  documents  had  not  arrived, 
the  plaintiffs  insisted  that  it  was  a  proper 
c£u:go  within  the  contract.  This  dis- 
pute was  (under  a  provision  in  the  con- 
tract) referred  to  arbitration  and  the 
award  was  that  the  defendants  were  not 
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bound  to  accept  the  cargo  of  the  Okcurles 
Piatt  as  a  performance  of  the  contract. 
The  plaintiffs  then  offered  the  defendants 
another  cargo,  in  every  respect  Batiafying 
the  contract,  in  the  following  letter,  dated 
the  9th  of  July  :— 

"  Referring  to  our  conversation  of  to- 
day, we  beg  to  hand  you  an  invoice  of 
the  cargo  of  maize  per  Maria  D.  from 
Baltimore,  bill  of  lading  to  hand  to-day 
and  dated  about  the  24th  of  June,  in 
f  olfilment  of  your  contract,  dated  the  7th 
of  May.  We  shall  be  glad  to  know 
whether  you  elect  to  pay  cash  for  the 
cargo,  or  our  friends  are  to  draw  on  you 
with  shipping  documents  attached  as 
usual." 

The  defendants  replied  on  the  follow- 
ing day  and  declined  to  accept  the  cargo 
per  Maria  P.,  alleging  that  they  were 
not  bound  to  accept  any  cargo  since  the 
tender  of  that  per  Charles  Ptatt,  which 
the  arbitrator  had  decided  was  a  bad 
tender,  and  which  the  defendants  alleged 
was  an  election  by  the  plaintiffs  under 
the  contract,  and  so  exhausted  the  con- 
tract. 

The  bill  of  lading  of  the  Maria  D.  was 
dated  the  29th  of  June,  and  it  appeared 
that  the  plaintiffs  had  contracted  to  buy 
ihis  cargo  after  the  defendants  had  re- 
fused to  accept  the  cargo  of  the  Oharles 
Piatt,  and  that  at  the  tmie  they  wrote  the 
letter  of  the  9th  of  July,  the  vendor  had 
mven  the  invoice  to  the  plaintiffs,  but 
uiat  the  cargo  and  shipping  documents 
were  not  in  their  possession  till  the  4th 
of  August.  The  defendants  having  re- 
fused to  accept  the  cargo  of  the  Maria  D., 
the  plaintiffs,  after  notice  to  the  defen- 
dants, sold  it  by  auction  at  Qaeenstown, 
and,  the  price  of  the  maize  having  fallen, 
they  brought  this  action  to  recover  the 
loss  thus  incurred. 

The  defendants  also  contended  at  the 
trial  that  there  had  been  no  tender  of  the 
Maria  D.,  inasmuch  as  the  shipping 
documents  were  never  actually  tendered. 
The  learned  Judge  having  allowed  an 
amendment  to  be  made  to  raise  this  point, 
the  plaintiffs  contended  that  the  defen- 
dants had  waived  the  tender  by  their 
refusal  to  accept  the  cargo  of  the  Maria 
B.  The  jury  having  been  dischai^ed  the 
learned  Judge  found  for  the  plaintiffs  on 


the  question  of  wuver,  but  found  a  ver- 
dict and  gave  judgment  for  the  defen- 
dants on  the  ground  that  the  plaintiffs 
had  earmarked  the  cargo  of  the  Oharlet 
Piatt,  had  appropriated  it  to  the  satis- 
faction of  the  contract,  and  had  elected 
to  fulfil  the  contract  with  it,  and  that  as 
it  had  been  decided  by  the  arbitrator  that 
the  cargo  of  the  Oharles  Piatt  was 
not  such  a  cargo  as  the  defendants 
were  bound  to  accept,  the  plaintiffs  could 
not  tender  and  the  defendants  were  not 
bound  to  accept  any  other  cargo  in  fiilfil- 
ment  of  the  contraict. 

The  plaintiff)  appealed. 

Herschdl  and  A.  Smith,  for  the  appel- 
lants.— The  judgment  of  the  learned 
Judge  cannot  be  sustained.  The  defend- 
ants were  bound  to  accept  the  cargo  ot 
the  Maria  D.,  as  it  was  in  every  way  a 
fitting  cargo,  and  it  was  tendered  within 
the  time  named  in  the  contract.  No 
doubt  the  tender  of  the  Oharles  Piatt  was 
not  a  good  tender,  as  the  shipping  docu- 
ments were  not  tendered  before  the  arrival 
of  the  ship,  but  the  plaintiffs  cannot  be 
held  to  be  concluded  by  that  insufficient 
tender.  The  contract  was  not  for  the 
cargo  of  the  Oharles  Piatt,  and  as  the 
ship  was  not  named  in  the  contract,  any 
cargo  in  other  respects  satisfying  the 
contract  would  suffice.  The  contention 
for  the  defendants  is,  that  when  once  a 
cargo  has  been  named,  no  other  can  be 
substituted,  and  the  case  of  Oath  v.  Lees 
(1)  will  be  relied  on,  but  the  distinction 
between  that  case  and  this  is  clear.  There 
the  plaintiff  had  an  option  to  deliver  in 
August  or  September,  he  elected  to  deli- 
ver in  August,  and  gave  notice  to  the 
defendant,  so  that  he  miposed  an  obliga- 
tion on  the  defendant  to  accept,  and  the 
contract  was  as  though  they  had  agreed 
on  August  at  first ;  there  rights  had  ac- 
crued, and  the  defendant  had  been  led,  by 
the  plaintiff's  election,  to  alter  his  posi- 
tion. In  Thornton  v.  Simpson  (2)  the 
contract  was  to  ship  hemp  in  June  or 
July,  the  ship's  name  to  be  declared  as 
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Boonasknown.  The  letter  there  annoonoed 
that  the  hemp  was  oomizig  by  one  ship, 
but  as  only  a  portion  came  by  that  ship 
it  'was  said  he  had  elected  to  perform  his 
contract  by  that  ship,  and  oonld  not  send 
any  more  by  any  other ;  that  is  the  arga^ 
ment  in  saratance  here,  and  the  decision 
in  that  case  is  in  point  and  contrary  to 
the  contention  of  the  defendants.  Tetley 
T.  Shand  (3)  is  to  the  same  effect,  and 
shews  that  the  plaintiffs  were  not  pre- 
cluded by  the  tender  of  the  cargo  of  the 
Charles  Piatt,  which  tender  was  found  by 
the  arbitrator  to  be  a  bad  tender,  from 
tendering  the  cargo  of  the  Maria  D.,  tuid 
that  the  defendants  were  bound  to  accept 
and  pay  for  the  second  cargo,  and  are 
therefore  liable  to  pay  the  loss  incurred 
on  a  re-sale. 

Benjamin,  PhUbriek  and  B.  Brown, 
for  the  defendants. — The  finding  of  the 
learned  Judge  as  to  the  waiver  cannot 
be  supported,  and  even  if  there  was  a 
waiver  it  was  obtained  by  an  incorrect 
statement  of  facts  made  by  the  plaintiffs, 
so  that  it  cannot  bind  the  defendants. 
The  plaintiffs'  letter  states  that  the  bill 
of  lading  was  dated  about  the  24th, 
whereas  in  reality  it  was  dated  on  the 
29th  of  June.  The  plaintiffs  tendered 
a  cargo  which  was  not  theirs  at  the 
time  of  the  tender,  and  which  did  not 
become  theirs  till  August,  so  that  there 
was  and  could  be  no  real  tender.  But, 
apart  from  this  question,  the  plaintiffs 
are  concluded  fivm  maintaining  this 
action,  by  their  own  act.  They  elected  to 
perform  the  contract  by  the  tender  of  the 
Charles  Plait,  so  that  it  must  be  taken  as 
though  the  Charles  Piatt  had  been  written 
into  the  contract.  Then,  as  the  Charles 
Piatt  did  not  satisfy  the  terms  of  the 
contract,  the  whole  contract  is  at  an  end ; 
the  plaintiffs  having  done  an  act  in- 
tended to  be  the  fulfilment  of  the  con- 
tract cannot  afterwards  withdraw.  The 
tender  of  the  Charles  Piatt  was  a  determi- 
nate  election,  not  a  mere  proposal  on 
their  part.  The  plaintiffs  might  have 
proposed  a  cargo,  they  might  have  asked 
the  defendants  to  accept  the  Charles  Piatt, 
and  on  the  defendants  declining,  they 
might  have  then  proposed  another  cargo, 

(3)  25  Law  Times,  N.S.  668. 
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but  they  did  not  ask  the  assent  of  the  de- 
fendants, they  insisted  on  their  accepting 
the  Charles  Piatt,  and  they  thus  madetheir 
option  to  ]>erform  the  contract  with  that 
ship,  and  they  went  to  arbitration  on  that 
point.  Unless  the  plaintiffs  had  definitely 
made  their  option  and  attempted  to  force 
the  defetndants  to  accept  the  Gharles  Piatt 
there  would  have  been  no  dispute,  no 
gpx)nnd  for  a  reference,  nothing  for  the 
arbitrator  to  decide.  Any  cargo,  in  ac- 
cordance with  the  terms,  would  have 
satisfied  this  contract,  but  when  the 
plaintiffs  had  once  appropriated  a  cargo 
in  performance  of  tne  contract,  then 
they  had  made  their  election,  and  they 
must  be  in  the  same  position  as  though 
they  had  originally  contracted  to  do 
the  act  which  they  have  elected  to 
do — Brown  v.  The  Boyal  Insurance  Com- 
pany (4).  Tetley  v.  Slumd  (3)  does  not 
govern  this  case,  for  that  was  the  case  of 
a  proposal  and  refusal,  an  acquiescence 
in  the  refusal,  and  a  new  proposal  which 
was  therefore  binding  on  both  parties. 
The  rules  by  which  the  plaintiffs  are 
bound,  and  which  prevent  them  from 
maintaining  this  action,  are  clearly  ex- 
pressed in  Blackburn  on  Sales,  p.  126, 
and  an  election  has  been  made  here  which 
irrevooablv  determines  the  right  of  the 
plaintiffs  (see  page  128),  and  "the  cer- 
tainty and  the  property  "  has  begun  "  by 
election  "  (page  129). 

[Bbeit,  L.J. — Lord  Blackburn  is  treat- 
ing in  those  pages  of  appropriation  pass- 
ing the  property,  and  so  the  doctrines  are 
not  in  point  here.  Beauwell,  L.J. — The 
plaintiffs  have  not  elected  because  what 
they  tendered  was  not  eligible.  They 
have  not  exercised  an  option  by  the  offer 
of  the  Charles  Piatt  because  utey  could 
not  rightfully  do  so.] 

But  they  elected  all  the  same,  and 
although  their  election  was  a  breach  of 
the  contract  it  cannot  give  them  any  ad- 
vantage. Oath  V.  Lees  (1)  covers  this 
case.  There  the  plaintiff  had  an  option 
in  respect  of  time,  here  of  cargo ;  there 
the  plaintiff  could  deliver  in  August  or 
S^tember,  here  he  could  sup]^y  any 
cargo  that  fulfilled  the  requirements  of 

(4)  1  E.  &K.  863;  a.e,  28  Law  J.  Rep.  Q.B. 
276. 
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the  contract ;  there  the  plaintiff  exercised 
hiB  option,  and  it  was  held  binding  on 
him,  here  he  has  done  the  same,  and 
he  is  bound  by  it.  The  argument  there 
tras  the  same  as  it  is  here.  The  party 
-who  has  a  right  to  exercise  an  option 
cannot  have  two  elections  and  cannot 
hold  the  purchaser  to  two  bargains. 
The  plaintiffs,  therefore,  here  could  not 
tender  the  cargo  of  the  Maria  D.,  and 
they  cannot  recover  damages  from  the 
defendants  for  non-acceptance. 

Bbuiwell,  L.J. — I  think  this  judg- 
ment cannot  be  supported.  I  will  first 
deal  with  the  argument  that  the  plaintiffs 
could  not,  in  &ot,  tender  the  Maria  D.  to 
the  defendants,  because  the  cargo  of  that 
ship  was  not  theirs  at  the  time.  Now  this 
point  was  not  raised  at  the  trial.  If  it  had 
been,  the  plaintifis  could  probably  have 
answered  it,  and,  therefore,  I  do  not  think 
it  ought  to  be  raised  here.  If  an  objec- 
tion is  taken  in  the  Court  of  Appeal  for 
the  first  time,  which,  if  taken  at  the  trial 
could  and  would  probably  have  been  met 
by  further  evidence  which  would  have 
cured  the  objection,  then,  I  think,  we 
ought  not  to  listen  to  it.  Where,  how- 
ever, the  objection  is  one  which  no  evi- 
dence could  have  cured,  and  when  it  is 
only,  BO  to  speak,  the  evolution  of  an  ob- 
jection which  was  shadowed  forth  at  the 
trial,  then,  I  think,  we  may  entertain  it 
in  this  Court.  But  this  objection  could 
have  been  answered,  I  think  indeed  it 
was,  in  effect,  answered,  and  I  doubt 
whether  it  is  a  valid  objection  at  all. 

It  has  further  been  said  that  the  plain- 
tiffs bad  not  in  their  possession  the  ship- 
ping documents  of  the  Maria  D.  when 
they  tendered  that  cargo,  and  the  phrase 
"  dated  about  the  24th  of  June,"  in  their 
letter,  is  said  to  shew  this ;  but  even  if 
this  be  so,  I  do  not  think  it  was  neoes- 
saiy  for  them  to  have  them  at  that  time ; 
all  they  had  to  do  then  was  to  name  the 
ship  and  to  send  the  invoice,  and  this 
they  did. 

I  now  turn  to  the  more  general  part  of 
the  case.  The  contract  was  for  a  cargo 
of  maize,  the  vendor  had  to  name  the 
ship  and  to  send  the  invoice,  the  pur- 
chMer  was  then  to  exercise  his  option  as 
to  the  mode  of  payment,  and  the  duty  of 
the   vendor  was  to  be  ready  with  the 


shipping  documents.     It  appears  4hat  the 
Oharlet  Piatt  had  arrived  at  a  port  of 
call  with  a  proper  cargo  of  maize,  but  the 
bills  of  ladmg  had  not  arrived.   Thereon 
it  was  alleged  that  the  plaintiffs  could  not 
force  them  to  take  that  cai^  then  at  the 
port  of  call,  inasmuch  as  the  plaintiffs  had 
notthe  shipping  documents.  Theplaintiffs 
however  asserted  that  they  oould,  and  on 
this  the  parties  went  to  arbitration,  the 
result  of  which  was  that  the  plaintiffs 
were  held  not  entitled  to  do  so.     I  do  not 
g^ve  any  decision  on  this  point.     In  con- 
sequence of  this  decision  of  the  arbitra- 
tor the  plaintiffs  then  offered  and  ten- 
dered another  ship  within  the  time  named 
in  the  contract,  and  it  is  now  said  that  the 
first  tender  having  been  made  the  plain- 
tiffs had  no  right  to  tender  a  second  time. 
I  am  of  opinion  that  this  contention  can- 
not prevul.  The  first  tender  was  a  wrong 
tender,  the  second  was  a  right  tender, 
and  the  first  tender  is  no  answer  to  the 
second.       It  is  impossible  to  read  the 
words  Charles  Plait  into  the  contract  as 
has  been   suggfested  by  the  defendants, 
and  it  is  impossible  that  the  plaintiffs 
conld  elect  to  have  a  right  to  tender  a  ship 
which  did  not  satisfy  the  contract,  and 
they  are  clearly  entitled  to  carry  out  their 
contract  by  offering,  within  the  time  spe- 
cified by  tiie  contract,  a  ship  in  accord- 
ance with  the  contract,  such  as  w8ls  the 
second  ship  tendered  by  them.       The 
Charles  PUUt  was  either  a  tender  within 
the  oontraot  or  it  was  not ;  if  it  was  not, 
the  plaintiff  could  not  tender  it,  if  it 
was,  they  withdrew  the  tender,  with,  I 
may  add,  the  sanction  of  the  defendants. 
In  this  case,  therefore,  they  either  oonld 
not  tender  the  Charles    Piatt  or    they 
withdrew  it,  and  then  they  were  entitled, 
the  time  not  having  elapsed,  to  tender 
the  Maria  J),    If  the  case  of  Oath  v.  Leet 
(1)  be  examined,  it  affords  no  authority 
for  the  contention  of  the  defendants.  There 
the  plaintiff  had  an  option  to  deliver  in 
Ang^t  or  September,  he  made  his  elec- 
tion, and  both  parties  were  bound  by  it. 
In  the  present  case  the  plaintiffs,  if  they 
made  any  election  at  all,  made  one  which 
they  had  no  right  to  make,  and  the  rea- 
Bomng  in  that  case  shews  that  the  action 
in  this  case  is  maintainable.     The  plain- 
tiffs here  did  not  and  could  not  exercise 
any  option  such  as  is  suggested.    I  think, 
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therefore,  that  judgment  ma&i  be  entered 
for  the  plajntim. 

Bbstt,  L.J.  —  I  also  think  that  this 
judgment  must  be  reversed.  It  is  said 
by  the  defendants  that  the  phdntiffs 
oonld  not  tender  the  Maria  J).,  that  is, 
that  althoQgh  they  were,  in  fact,  ready 
and  willing  to  tender,  they  oonld  not  do 
so  in  law,  i£at  they  could  not  do  so  because 
they  were  not  able  to  hand  over  the  bills 
of  lading.  I  think  that  it  is  manifest  that 
this  point  was  not  taken  at  the  trial ;  if  it 
had  been,  the  plaintiffs  conld  very  proba- 
bly hare  answered  it  by  farther  evidence, 
and,  therefore,  I  think  that  it  should  not 
be  raised  here. 

Then  it  is  said  that  even  if  the  plain- 
tiffs could  tender  Vba  Maria  D.  they 
never  did  so,  and  that  the  absence  of  ten- 
der was  not  waived.  Now  my  brother 
Denman  finds  there  was  a  waiver,  and .  I 
may  say  that  this  finding  appears  to  me 
to  be  justified  by  the  evidence. 

The  case,  then,  is  reduced  to  the  point 
on  which  the  judgment  of  the  learned 
Judge  was  given.  It  is,  that  the  plain- 
tiffs could  not  tender  the  Maria  D,  in  snch 
a  way  as  to  oblige  the  defendants  to  ac- 
cept it,  and  that  because  they  had  already 
tendered  the  .Charles  Piatt,  and  had  in- 
sisted on  that  tender.  The  argument  in 
support  of  this  view  was  founded  on  the 
doctrine  of  election,  and  it  was  said  that 
even  if  the  first  tender  did  not  oust  the 
plaintiffs  of  the  right  to  tender  again,  yet 
that  they  were  ousted  because  they  had 
brought  an  action  to  enforce  their  right  to 
tender  the  first  ship.  The  plaintiffs,  how- 
ever, did  not  bring  an  action  to  recover 
damages  for  the  non-aoceptanoe  by  the 
defendants  of  the  Oharlea  Piatt,  and  the 
proceedings  in  the  arbitration  did  not 
cause  the  second  tender  to  be  out  of  date, 
so  that  the  plaintiffB  are  not  barred  by 
reason  of  their  having  gone  to  arbitra- 
tion, nor  are  they  barred  by  effluxion  of 
time.  Suppose  the  plaintiff  had  suc- 
ceeded in  the  arbitration,  could  they 
have  then  sued  the  defendants  for  not 
having  accepted  the  OharUs  Piatt  before 
the  arbitration  p  I  suppose  they  oonld 
not.  The  arlntration  was,  it  may  be  ob- 
served, only  an  arbitration  on  one  point, 
arising  ont  of  the  contract ;  there  was  no 
action  to  enforce  the  contract.    I  am  of 
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opinion  that  the  alleged  doctrine  of  elec- 
tion does  not  apply  to  this  case.    The  pas- 
sages cited  from  Lord  Blackburn's  book 
apply  to  questions  which  arise  out  of  the 
passmg  of  property  in  goods  appropriated 
or  not  appropriated  to  the  satio&ction  of  a 
contract.     The  whole  application  of  that 
doctrine  depends  on  the  authority  given 
to  a  person  to  appropriate,  and  on  wat  per- 
son's exercising,  in  fact,  the  authority  so 
given  ;  whereas  in  this  case  there  was  no 
appropriation  at  all,   and    the  doctrine 
seems  to  me  not  to  be  applicable.     The 
case  ofTetley  v.  Shand  (3)  is  unaffected 
by  this  case,  and  the  law  there  laid  down 
remains  good  law.     Thornton,  v.   Simpson 
(2)   does    not    apply     to    the    matter 
now    before  us.    I  think  that  Oath  v. 
Lees  (1)  did  not  turn  on  the  question  of 
election ;  the  decision  was  on  a  demurrer 
to  an  equitable  plea,  not  a  decision  on  a 
case  of    election   by  a  vendor  without 
agreement  with  or  acceptance  by  the  pur- 
chaser, and  that  case  is  no  authority  for 
saying  that  the  vendor  conld  not  have 
with£uwn  from  the  contract  if  the  posi- 
tion of   the    purchaser    had    not   been 
altered.     In  the  case  now  before  us  the 
plaintiffs  offered  what  they  had  no  right  to 
tender,  and  the  defendants  objected,  the 
plaintiffs  thereupon  tendered  another  ves- 
sel, as  they  had  a  right  to  do.     I  do  not 
decide  what  would  have  been  the  position 
of  affairs   had   the  defendants  held  the 
plaintiffs  to  the  tender  of   the  Charles 
Piatt.  Other  questions  would  have  arisen 
which  we  need  not  now  consider.     The 
appeal  must  be  allowed,  and  the  judg- 
ment entered  for  the  plaintiffs. 

Cotton,  L.J. — I  agree  that  this  judg- 
ment must  be  reversed.  It  has  been  ob- 
jected, on  the  part  of  the  defendants,  that 
a  cargo  was  never  tendered  by  the  plain- 
tiffs m  such  a  way  as  to  bind  the  de- 
fendants. Assume  that  there  was  no 
tender  of  tiie  Maria  D.,  then  the  answer 
is,  that  there  was  a  waiver.  It  is  then 
said  that  this  waiver  was  obtained  by  a 
misrepresentation  without  firaud.  That 
may  be  so,  but  the  point  was  not  raised 
at  the  trial,  and  I  agree  with  what 
Bramwell,  L.J.,  has  said  as  to  objections 
which  are  raised  for  the  first  time  here, 
and  I  do  not  Hank,  we  onght  to  give 
final  decisions  on  points  not  raised  in 
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the  Gonrij  below.  It  was  then  urged  that 
there  could  be  no  valid  tender,  as  the 
plaintifb  were  not  in  posBeBsion  of  the 
cargo  of  the  Ifan'a  D.  This  point  also 
was  not  raised  at  the  trial;  bat  I  will 
also  say  that,  in  mj  opinion,  the  plain. 
tifTs  had  a  right  to  tender  the  cargo,  as 
they  could  have  got  possession  of  it  be- 
fore the  time  appointed  for  delivery. 

In  one  sense,  no  doabt,  the  plaintifiPs 
made  an  election,  that  is,  they  elected 
to  tender  the  cargo  of  the  Ghairlee  Piatt ; 
bat  when  it  was  held  that  that  was  not 
sach  a  cargo  as  the  defendants  were 
boand  to  take,  the  plaintifiPs  tendered  ano- 
ther, so  that  the  offer  by  the  plaintiffs  of 
the  first  cargo  was  not  a  selection  within 
the  terms  of  the  contract,  and  so  not  an 
election  within  the  meaning  of  this  con- 
tract, and  therefore  not  an  election  which 
wonld  bind  both  parties.  After  the  arbi- 
tration, which  decided  that  the  plaintiffs 
were  wrong  in  contending  that  the  ship 
which  they  had  selected  was  a  ship  within 
the  contract,  it  became  clear  that  the 
plaintiffs  had  never  tendered  at  all  within 
the  meaning  of  this  contract,  and,  there- 
fore, that  there  had  been  no  election,  and 
the  mle  fonnded  on  the  doctrine  of  elec- 
tion does  not  govern  this  case. 

The  arbitration,  moreover,  was  not 
equivalent  to  an  action  for  damages,  it 
only  assumed  to  settle  one  point  which 
was  in  dispute.  It  decided  that  the  cargo 
of  the  Charles  Plait  was  not  snch  a  cargo 
as  the  defendants  were  bound  to  accept, 
and,  as  the  time  had  not  elapsed,  Uie 
plaintiffs  were  entitled  to  tender  another 
cargo,  and  one  which  should  satisfy  the 
contract.  With  regard  to  the  case  otOath 
V.  Lees  (1)  I  would  merely  say  that  I 
think  the  plea  was  a  good  legal  plea,  it 
was,  in  brief,  a  plea  that  there  had  been 
a  contract,  to  which  both  parties  had 
assented,  and  that  then  another  con- 
tract could  not  be  snbstitated  without  the 
assent  of  both  parties. 

Judgment  reversed,  and  entered/or  the 
plaintiffs. 

Solicitors — Flews,  Irvine  &  Hodges,  for  plaintiffs ; 
Fbilbiick  &  Corps,  for  defendants. 


OALATTI   V.  WAKXFIELD.* 


[IN  THE  COUBT  OF  AFFBAT..] 
{Appeal  from  the  Exchequer  Division.') 
1878.    1 
Not.  20.  / 

Arhitration  and  Award — Reference  by 
Consent — Award  voider  201.  in  Action  of 
Contract  —  Costs  of  Reference  —  County 
Courts  Act,  1867  (30  ^  31  Vict.  c.  142), 
s.  5. 

Where  a  cause  has  been  referred  by  con- 
sent, and  the  order  of  r^erence  leaves  the 
costs  of  the  reference  and  award  in  the  dis- 
cretion of  the  arbitrator,  and  the  award  is 
for  less  than  201.  in  an  action  founded  on 
contract,  the  arbitrator's  control  over  the 
costs  of  the  reference  and  award  is  not 
taken  away  by  section  5  of  the  County 
Courts  Act,  1867. 

The  decision  of  the  Common  Pleas  in 
Moore  v.  Watson  discussed. 

This  was  an  action  commenced  in  the 
Liverpool  district  registry  to  recover 
80Z.  6«.  Id.  for  commissions.  The  de- 
fendants set  up  a  counter-claim  for 
421.  3s.  7d. 

AH  matters  in  dispute  between  the 
parties  were  referred  by  consent  to  a 
barrister,  and  by  the  order  of  reference 
it  was  provided  that  "the  costs  of  the 
said  cause  shall  abide  the  event  and  de- 
termination of  the  said  certificate  or 
award,  and  that  the  costs  of  the  said 
certificate  or  award  shall  be  in  the  dis- 
cretion of  the  said  arbitrator,  who  shall 
award  or  certify  by  whom,  or  to  whom 
and  in  what  manner  the  same  shall  be 
paid,  and  the  same  shall  be  taxed,  allowed 
or  deducted  by  the  district  registrar,  and 
shall  be  recovered,  if  necessary,  in  the 
same  manner  as  if  the  same  were  costs 
in  the  cause." 

The  arbitrator  found  the  sum  of  101. 
38.  id.  was  due  fivm  the  defendants  to 
the  plaintiff  in  respect  of  the  claim,  and 
that  nothing  was  dae  from  the  plaintiff 
to  the  defendants  in  respect  of  the  coun. 
ter-claim.  He  directed  the  defendants 
to  pej  to  the  plaintiff  the  said  sum  of 
102.  38.  id.,  and  farther  to  pay  to  the 
plaintiff  the  costs  of  and  incidental  to  the 
reference  and  the  costs  of  the  award. 


*  Chram  Bramwell,   LX ; 
Cotton,  L.  J. 


Brett,  L.J.;    and 
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The  arbitrator  made  no  formal  certifi. 
cate  as  to  costs  nnder  30  it  31  Yiot. 
o.  142.  8.  5. 

The  plaintiff  ^rent  before  tiie  district 
registrar  to  tax  the  costs  of  the  reference 
and  award,  bat  the  registrar  refused  to 
do  BO,  on'  the  m)and  that  the  plaintiff 
-was  debarred  noin  recovering  his  costs 
nnder  the  above  section.  On  appeal, 
Cleasby,  6.,  ordered  the  registrar  to  tax 
the  costs;  and  the  Exchequer  Division 
afiBrmed  his  order. 

The  defendants  now  appealed  against 
the  decision  of  the  Divisional  Court. 

Sewn  OoUins,  for  the  defendant. — Sec- 
tion 5  of  the  County  Courts  Act  applies 
to  the  present  case — Moore  v.  Watson  (1). 
A  reference  bv  consent  is  practioallj  on 
the  same  footing  as  a  compulsory  refer- 
ence. It  is  the  same  tribunal,  and  the 
parties  have  put  themselves  within  the 
Act  by  the  terms  of  their  reference— 
Smith  V.  Edge  (2),  OoioeU  v.  The  Amman 
OoUiery  Gompavy  (3).  The  case  of  For- 
show  V.  De  WeUe  (4)  proceeds  on  the 
mistaken  hypothesis  that  there  is  a  dis- 
tinction between  arbitration  by  consent 
and  by  compulsory  order. 

French,  for  the  plaintiff,  was  not  called 
npon. 

BsJiiiWELL,  L.  J. — I  think  that  the  judg- 
ment of  the  Gonrt  below  is  right,  and  for 
these  reasons : — ^It  cannot  be  said,  if  the 
costs  of  the  reference  are  by  the  order 
placed  in  the  discretion  of  the  referee,  so 
that  they  may  be  attended  with  a  different 
result  from  that  which  attends  the  costs 
in  the  cause,  that  the  parties  cannot  con- 
tract themselves  out  of  the  provision  of 
the  County  Court  Act.  They  have  as  a 
matter  of  fact  actually  done  so.  It  has 
been  said,  and  some  remarks  of  my  own 
in  Smith  v.  Edge  (2),  and  of  the  Queen's 

(1)  36  Lsw  J.  Rep.  C.P.  122 ;  s.  e.  Law  Rep. 
2  C.P.  314. 

(2)  2  HnrL  &  C.  659;  s.  c.  33  Law  J.  Rap. 
Ezi:h.9. 

(8)  6  B.  &  S.  333 ;  s.  c.  34  Law  3.  Rep.  aS. 
161. 

(4)  40  Law  J.  Bep.  Excb.  163 ;  •.  c.  Law  Rep. 
6  Rich.  200. 
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Bench  in  OoweU  v.  The  Amman  OoUiery 
Company  (3),  have  been  cited  to  shew  i^ 
that  there  is  no  difference  in  this  respect 
between  a  compulsory  reference  and  a 
reference  by  consent;  and  iiien  it  is 
shewn  that  the  Court  of  Common  Pleas 
has  held  that  where  there  is  a  compulsory 
reference,  in  cases  within  the  statute,  the 
costs  of  the  reference  must  follow  the 
event. 

It  may  be  that  the  proposition  that 
there  is  no  difference  between  the  two 
cases  is  not  true,  or  at  all  events  that  it 
ought  to  be  qualified  as  regards  this  par- 
ticular matter.    It  may  be  that  the  Ex- 
chequer was  right  and  at  the  same  time 
that  the  Court  of  Common  Fleas  was  not 
wrong,  and  that  the  cckses  are  distinguish, 
able.     Now,  without  wishing  to  differ 
firom  the  Common  Pleas  on  that  point 
for  the  present,  I  desire  to  say  that  I  do 
not  agree  with  them ;  and  I  reserve  my 
own  judgment  on  the  point  till  it  comes 
before  me.     The  judgment  in  the  case  of 
Moore  Y.  Watson  (1)  was  purely  technical, 
on  the  ground  that  the  certificate  of  an 
arbitrator  having  the  effect  of  a  verdict 
by  a  jury,  the  costs  of  the  reference  ought 
to  be  taxed  as  costs  in  the  cause,  and 
therefore  the  clause  leaving  the  costs  of 
the  reference  in  the  discretion  of  the 
arbitrator  is  nugatory  when  the  sum  re- 
covered is  below  the  amount  specified  in 
the  County  Courts  Act.     I  do  not  dissent 
from  that  doctrine,  but  I  cannot  say  I 
agree  with  it ;  and  I  have  a  difficulty  in 
agreeing  with  it  for  the  reason  mentioned 
in  the  judgment  of  Willes,  J.     Suppose 
the  arbitrator  awarded  Is.  to  the  plaintiff, 
and  the  costs  to  the  defendant,  saying 
that  it  was  a  vexatious  action,  and  the 
time  occupied  in  the  reference  had  been 
wasted.    How  is  the  defendant  to  get  the 
costs?     It  is  clear  he  cannot  get  them 
as  ooste  in  the  cause,  for  he  has  not 
gained  the  cause.    Is  the  award  of  costs 
nugatory  in  such  a  case  P    As  a  matter 
of  convenience  both  sets  of  coste  are  taxed 
together,  and  there  is  but  one  allocatur. 
But  as  a  matter  of  convenience,  when 
there  are  two  sets  of  costs  awarded .  in 
different  ways,  why  should  there  not  be  a 
separate  allocatur  for  the  costs  of  the 
reference,  and  a  separate  order  to  pay 
themp 
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Kbt  therefore  differing  ham  tiie  deci- 
eion  of  the  Common  Pleas  Division,  and 
not  agreeing  with  it,  bat  holding  it  in> 
applicable  to  the  present  case,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to 
the  costs  of  this  reference,  on  the  ground 
that  the  plaintiff  and  the  defendant  have 
both  agreed  that  it  shall  be  so. 

Bbett,  L.J. — This  question  is  solelj  as 
to  the  costs  of  the  reference,  as  to  'which 
the  plaintiff  and  the  defenduit  have  come 
to  an  express  agreement;  and  I  see 
nothing  in  any  Act  of  Parliament  which 
disables  them  &om  making  that  agree- 
ment. As  to  the  case  of  Moore  v.  nation 
(1)  I  decline  to  express,  either  directly  or 
by  implication,  any  opinion.  That  was  a 
case  where  there  was  no  agreement,  but 
a  compulsory  reference,  and  is  distin- 
guishable, therefore,  from  the  present 
case. 

Cotton,  L.J. — I  am  of  opinion  that  the 
Exchequer  Division  was  right.  Reliance 
was  placed  by  the  defendant  on  the 
County  Courts  Act,  which  enacts  that 
where  less  than  202.  is  recovered  in  an 
action  of  contract  no  costs  shall  be  re- 
covered by  the  plaintiff,  unless  a  certain 
certificate  is  given.  That  is  the  law  in- 
dependently of  agreement ;  but  by  agree- 
ment the  parties  may,  if  they  think  fit, 
waive  their  rights  under  the  Act.  Here,  as 
to  the  costs  of  the  reference  it  has  been 
agreed  that  they  shall  be  in  the  dis- 
cretion of  the  arbitrator,  and  the  parties 
have  a  perfect  right  to  make  that  agree- 
ment. We  were  pressed  with  the  case  of 
a  compulsory  order.  Now,  although  a 
compulsory  order  may  be  made  in  these 
terms,  yet  stiU  it  is  a  compulsory  order, 
and  it  may  be  that  the  meaning  would 
be  that  such  costs  as  the  arbitrator  had 

g>wer  over  should  be  in  his  discretion, 
at  when  the  submission  is  voluntary, 
and  the  costs  of  the  reference  are  left  in 
the  discrotiou  of  the  arbitrator,  it  is  clear 
they  must  be  so  in  every  event.  As  to  the 
case  in  which  my  brother  Bramwell  said 
there  was  no  difference  between  a  volun- 
tary and  a  compulsory  reference,  we  must 
consider  what  was  the  state  of  things 
with  reference  to  which  that  observation 
was  made.    It  was  with  regard  to  the 


costs  of  the  action,  which  must  abide  the 
event,  and  must  be  treated  in  both  oases 
on  the  same  footing.  But  it  is  a  dif- 
ferent matter  where  an  express  agree- 
ment has  been  made  as  to  the  costs  of 
the  reference. 

Appeal  dismUsed. 


Soliciton — J.  H.  Lydall,  agent  for  Stephens  & 
Danger,  Liveipool,  for  plaintiff;  Shaw  Sc  Tie- 
mellen,  agents  for  Fowles,  Liverpool,  for  de- 
fendant. 


\m  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division.) 
1878.       1 


TATLOB  V.  BATTEN.* 


Nov.  4,  14. 

Practice  —  Discovery  of  Documents — 
AffidMvU  —  Sufficiency  of  Description— ~ 
Privilege. 

The  defendant's  affidavit  of  documents 
contained  the  follotoing  paragraph : 

2.  "I ham  in  my  possession  or  power 
certain  letters  and  correspondence  which 
have  passed  between  me  and  my  legal  ad- 
viser, in  relation  to  the  matters  in  question 
in  this  cause,  and  with  a  view  to  my  de- 
fence to  the  plaintiff's  daim,  and  certain 
instructions  to  and  opinions  of  counsel  in 
relatian  to  the  same  matters,  all  of  which  I 
claim  to  be  privileged  from  producing. ' '  In 
a  further  affidavit  he  swore,  "  The  docu- 
ments referred  to  in  paragraph  2  of  my 
former  affidavit  are  numbered  50  to  76  in- 
clusive, and  are  tied  up  in  a  bundle  marked 
A,  and  initialed  by  me  " : — 

Held,  thai  the  two  affidavits  together 
were  sufficient,  as  they  identified  the  docu- 
ments for  which  privilege  was  claimed,  suf' 
fieiently  to  enaile  the  Court  to  order  them 
to  be  produced  if  necessary. 

This  was  an  action  upon  a  judgement 
obtained  by  the  plaintiff  against  the  de- 
fendant in  the  island  of  Jersey. 

For  the  defence  it  was  alleged  that  the 
defendant  had  no  notice  of  the  proceed- 
ings in  Jersey,  and  that  the  judgment  had 

*  Coram  Bramwell,  L.J. ;  Kwtt,  L.J. ;  and 
Cotton,  L.J. 
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been  obtained  without    the   defendant's 
knowledge. 

The  plaintiff  having  called  upon  the 
defendant  to  make  an  affidavit  of  docu- 
ments, the  defendant  made  an  affidavit, 
scheduling  a  number  of  documents 
which  he  did  not  object  to  produce,  and 
oontauung  the  following  paragraph  2  : — 

"  I  have  in  my  possession  or  power 
certain  letters  and  correspondence  which 
have  passed  between  me  and  my  legal  ad- 
viser, in  relation  to  the  matters  in  question 
in  tills  cause,  and  with  a  view  to  my  defence 
to  the  plaintiff's  claim,  and  certain  in- 
structions to  and  opinions  of  counsel  in 
relation  to  the  same  matters,  all  of  which 
I  daim  to  be  privileged  from  produc- 
tion." The  above  paragraph  having  been 
objected  to  as  insufficient,  the  defendant, 
in  pursuance  of  an  order,  filed  a  farther 
affidavit  to  the  f oUowiag  effect : — 

"The  documents  referred  to  in  para- 
graph 2  of  my  former  affidavit  are  num- 
bered 50  to  70  inclusive,  and  are  tied  up 
in  a  bundle  marked  A,  and  initialed  by 
me. 

The  plaintiff  applied  to  Huddleston,  B., 
at  chambers,  for  a  further  affidavit,  on 
the  ground  that  the  documents  for  which 
priv^ege  was  claimed  were  not  sufficiently 
identified.  His  Lordship  refused  the 
application.  On  appeal  to  the  Queen's 
Bench  Division,  that  Court  was  equally 
divided,  and  the  order  of  Huddleston,  B., 
consequently  stood  affirmed. 

The  plaintiff  then  brought  the  present 
appeal. 

Toumsend,  for  the  plaintiff,  contended 
that  each  of  the  documents  for  which 
privilege  had  been  claimed,  should  be 
identified  by  date  and  by  the  name  of  the 
writer,  and  that  each  document,  other  than 
a  letter,  should  be  specifically  described 
as  "  case  for  opinion,"  "  opinion  of  coun- 
sel," or  the  Uke.  He  cited — Daniel's 
Chancery  Practice,  p.  1679,  5th  ed. ; 
Hamilton  v.  Nott  (1)  ;  Lazarus  v. 
(2) ;  Fortesaue  v.  Fortescue  (3). 


(1)  42  Lair  J.  B«p.  Chanc.  512 ;  s.  c.  Law  Re  p. 
16  Eq.  112. 

(2)  6Jiir.NJ3. 1119. 
(>)  34  Lav  Times,  84»7 
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J,  0.  Matihew,  for  the  defendant. — The 
object  of  the  present  application  is  tb 
compel  the  defendant  to  disclose  the 
names  of  any  persons  with  whom  the 
defendant  may  have  been  in  communi- 
cation at  the  time  of  the  proceedings  in 
Jersey.  This  is  a  subject  for  interro- 
gatories. The  affidavit  is  sufficient ;  for 
it  is  enough  to  shew  the  Court  that  the 
order  has  been  complied  with.  He  cited 
Minet  v.  Morgan  (4). 

Townsend,  in  reply,  referred  to  the 
case  of  Phelps  v.  Ohve,  mentioned  in  a 
note  to  Inman  v.  Whitley  (5) 

Our.  adv.  vuli. 

The  judgment  of  the  Court  was,  on 
Nov.  1^  delivered  by — 

Cotton,  L.J.^ThiB  was  an  appeal  in  a 
caae  where  the  Court  below  was  equally 
divided.  The  circumstances  are  as  fol- 
lows : — The  plaintiff  in  this  action  called 
on  the  defendant  to  make  an  affidavit 
of  documents  in  his  possession.  The 
first  affidavit  made  by  the  defendant 
was  clearly  insufficient;  the  plaintiff 
applied  for  and  obtained  a  further  affi- 
davit, and  the  question  is  whether  that 
second  affidavit  was  sufficient.  The  ques- 
tion arises  as  to  documents  for  which 
privilege  was  claimed,  on  the  ground 
that  they  consist  of  correspondence  with 
the  defendant's  legal  advisers,  cases  for  the 
opinion  of  counsel  and  counsel's  opinions. 
There  is  no  question  as  to  the  first  affi- 
davit, it  was  clearly  insufficient ;  it  ran 
thus :  "  I  have  also  in  my  possession  or 
power  certain  documents,  letters  and 
correspondence,  which  have  passed  be- 
tween my  legal  advisers  and  myself  in 
relation  to  the  matters  in  question  in 
this  case,  and  with  a  view  to  my  de- 
fence to  the  plaintiff's  claim,  and  cer- 
tain instructions  to  and  opinions  of 
counsel  in  relation  to  the  same  matters, 
all  of  which  I  claim  to  be  privileged  from 
production."  This  is  clearly  insufficient, 
as  it  only  describes  the  documents  as 
"certain  documents,  letters,  &c.,"  without 
any  further  identification.     In  tiie  further 

(4)  42  Law  J.  B«p.  Chanc.  627;  a.  c.  Law  Kep. 
8  Chanc.  361. 
(6)  4Beay.549. 
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affidavit,  the  second  paragraph  is  as  fol- 
lows :  "  The  documents  referred  to  in 
paniifraph  2  of  my  former  affidavit  are 
numbered  50  to  76  inclosive,  and  are  tied 
np  in  a  bundle  marked  with  the  letter  A 
and  initialed  by  me." 

The  plaintiff  contended  that  this  was 
insufficient,  bat,  as  I  understand,  he  did 
not  deny  tiiat  it  would  have  been  suffi- 
cient if  it  had  referred  to  documents 
which  the  defendant  was  not  unwilling 
to  produce.  In  my  opinion,  if  these 
documents  had  been  merely  scheduled 
in  the  ordinary  way,  and  no  objection 
had  been  made  to  their  production,  the 
description  would  have  been  amply  suffi- 
cient for  the  purpose  of  identifie<ttion. 
For  all  the  Court  requires,  where  there 
is  no  question  of  privilege  or  objection  to 
produce  the  docamente,  is  that  they 
should  be  so  &ir  identified  that  the  Court 
can  see  that  the  documents  referred  to 
are  produced  if  required. 

Then  let  us  see  whether  further  iden- 
'  tifioation  is  required  if  there  is  an  ob- 
jection to  produce  the  documents.  We 
must  remember  that  the  plaintiff  is  bound 
to  take  the  affidavit  as  true,  unless  it  can 
be  shewn  that  there  is  some  reason  on 
the  face  of  it  why  it  cannot  be  relied  on. 
The  affidavit  is  sufficient  if  the  docu- 
ments are  sufficiently  identified.  But  it 
is  said  that  the  plaintiff  is  entitled  to 
be  put  in  such  a  position  as  to  test  the 
truth  of  the  affidavit  by  the  description 
of  the  documents.  That,  however,  is,  in 
our  opinion,  erroneous.  The  only  object 
of  the  affidavit  is  to  enable  the  Court  to 
order  the  documents  to  be  produced  if  it 
think  fit  to  make  an  order  to  that  effect ; 
and  if  words  are  used  which,  if  true, 
protect  the  documents,  no  furtber  parti- 
cularity is  necessary  than  in  the  case  of 
documents  for  which,  protection  is  not 
claimed.  If  an  affidavit  claiming  pro- 
tection for  documents  some  of  which  are, 
while  others  are  not,  privileged  did  not 
sufficiently  shew  which  were  entitled  to 
protection,  the  Court  would  either  order 
protection  of  all,  or,  as  under  ordinary 
circumstances  would  be  the  proper  course, 
allow  the  party  an  opportunity  of  making 
a  further  affidavit  to  identify  the  docn- 
meiits  entitled  to  protection.  Bat  here 
the  protection  claimed  applied  to  all  the 


classes  of  documenta  mentioned  in  the  . 
schedule.  The  case  stood  over,  not  be- 
canse  of  any  doubts  we  entertained  on 
the  subject,  but  because  it  was  sngg^ted 
that  a  case  before  Lord  Cottenham  was 
an  authority  against  the  view  we  have 
taken.  Mr.  Townsend  has  sent  me  that 
case,  Phdpi  v.  Olive  (5),  which  is  shortly 
reported  in  a  note  to  a  case  in  Mr.  Bea- 
van's  Reports.  It  amounts  to  this,  that 
the  mere  statement,  "  I  have  a  bundle  of 
letters,"  is  not  sufficient  identification. 
But  here  we  have  more  than  that.  We 
have  the  papers  numbered  50  to  76  in 
a  bundle  marked  and  initialed.  He  re- 
ferred us  to  another  case — FarUtoue  r. 
Fortegeue  (3),  before  Vice  -  Chancellor 
Hall.  If  we  dissented  &om  the  decision 
in  that  case,  we  should  not  follow  it. 
But  it  does  not  decide  this  point  at  all. 
The  affidavit  there  was  with  regard  to 
certain  deeds,  which  it  described  merely 
as  a  bundle  of  deeds  relating  to  the  de- 
fendant's title,  and  the  Vice- Chancellor 
held  that  the  affidavit  was  not  sufficient 
This  is  within  the  principle  of  our  deci- 
sion. It  is  true  that  in  ordering  a  better 
affidavit  the  Vice- Chancellor  says,  that 
the  plaintiff  is  entitled  to  a  proper  dis- 
covery of  the  instrument  which  would 
take  away  his  title,  and  that  he  is  en- 
titled to  know  whether  that  instrument 
is  in  the  possession  of  the  defendant,  and 
that  giving  a  proper  sohedale  would 
shew  that.  If  the  decision  was  that  the 
plaintiff  was  entitled  to  a  detailed  schedule 
shewing  the  nature  of  the  defendant's 
title-deeds,  we  should  not  agree  with  it. 
But  that  was  not  the  decision.  That 
ctkse,  therefore,  does  not  support  the 
plaintiff's  view.  The  plaintiff  admits 
that  his  object  in  endeavouring  to  obtain 
the  further  affidavit  is  to  make  out  some 
case  against  the  defendant  by  extracting 
from  him  some  acknowledgment  of  his 
having  been  acquainted  with  certain  pro- 
ceedings in  Jersey.  Now,  though  he 
cannot  require  any  further  specification 
in  the  schedule  of  documents,  yet  if  he 
has  reason  to  believe  that  the  defendant 
was  in  communication  with  a  solicitor  in 
Jersey  shortly  before  the  judgment,  or 
can  make  out  any  other  case  as  to  his 
knowledge  of  the  proceedings  there,  he 
can  administer  interrogatories  as  to  thoao 
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mattera,  so  as  to  prevent  the  defendant 
from  setting  np  as  a  defence  that  the 
judgment  was  recovered  against  him 
wi4£oat  notice.  We  are  of  opinion  that 
the  appeal  fails,  and  that  the  defendant 
onght  not  to  be  required  to  make  any 
farther  affidavit.  The  principle  of  oar 
decision  is  that  the  object  of  the  affidavit 
is  to  enable  the  Gonrt  to  make  an  order 
for  the  production  of  the  documents 
mentioned  in  it,  if  the  Court  think  fit  so 
to  do,  and  that  a  description  of  the  docu- 
ments which  enables  production,  if  or- 
dered, to  be  enforced,  is  sufficient. 

Appeal  ditmissed. 


SolidtOTS  —  Hnrfoid   &    Taylor,  for   plaintiff; 
Waltoiis,  Bubb  &  Walton,  for  defendant. 


^^    Af^r^^J=T-^^^^y'f^^ 


[m  THE  EXCHEaUEB  DIVISION.] 

1878.    1  WBLLS  V.  THE   MITOHAM  AND  WIM- 
"Sor.  4.  /  BLBDOK  GASLIGHT  COMPANY. 

Ootta — Notes  of  Evidence — Oopy  of 
Shorthand  Writer's  Transoript — Beference. 

The  cost  of  copies  of  a  ihorthafid  toriter's ' 
notes  of  the  evidence  supplied  to  counsel 
from  day  to  day  in  the  course  of  a  refer- 
ence win  not  be  allowed  on  taxation,  although 
there  was  only  one  counsel  engaged. 

Motion  to  rescind  the  order  of  Hnddle- 
ston,  B.,  made  at  chambers  on  the  7th  of 
August,  1878,  and  to  direct  the  Master  to 
renew  his  taxation  of  the  plaintiff's  bill 
of  costs. 

By  an  order  of  a  Judge  of  the  4th  of 
October,  1878,  the  action,  which  was 
brought  on  a  building  contract,  and  all 
matters  in  difference,  were  referred  to  an 
arbitrator.  Before  the  arbitrator  one 
coansel,  instructed  by  a  solicitor  or  soli- 
tor's  derk,  appeared  on  each  side^  and  a 
shorthand  writer  was  employed  to  take 
notes.  The  arbitration  lasted  for  several 
days,  and  a  brief  copy  of  the  transcript 
of  the  notes  of  the  evidence  of  the  pre- 
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vious  day  was  supplied  to  the  plaintiff 's 
counsel  day  by  day.  The  plaintiff's  bill 
of  costs  contained  charges  for  these  copies, 
and  the  Master  in  taxing  allowed  them. 
The  defendants  objected  to  their  being 
allowed,  but  the  Master  overruled  the 
objection. 

The  Master's  written  reasons  were  the 
following : — 

"  In  consequence  of  these  objections  I 
have  reconsidered  my  allowance  of  the 
items  objected  to,  but  stiU  consider  they 
were  rightly  allowed.  Though  the  notes 
were  used  by  the  arbitfator,  all  that  I 
have  allowed  is  a  copy  of  the  evidence  for 
counsel  as  the  case  progressed.  It  is  true 
that  solicitor's  notes  might  have  been 
shorter,  but  the  defendant  might  well 
have  objected  to  such  notes  being  referred 
to,  and  the  employment  of  a  diorthand 
writer  probably  prevented  the  reference 
being  prolonged  to  other  meetings,  or  a 
second  counsel  might  have  been  instructed 
to  take  a  note  of  the  evidence.  But  it 
appears  to  me  the  expense  ^ould  not  have 
been  less." 

Huddleston,  B.,  affirmed  the  decision 
of  the  Master. 

J,  Brown,  for  the  defendants,  argued  that 
it  was  a  departure  ^m  the  practice  of 
the  Court  to  aUow  the  cost  of  shorthand 
notes — Oroomes  y.  Oore  (1).  Shorthand 
notes  ran  to  great  length,  and  were  very 
expensive,  and  in  reality  were  never  read 
by  counsel.  The  practice  of  allowing 
them  would  be  liable  to  great  abuse. 
Notes  of  the  evidence  are  bettor  taken  by 
counsel,  or  if  he  is  examining  witnesses, 
by  the  solicitor  or  his  clerk.  He  cited 
Kirhwood  r.  Webster  (2), 

Cfates  and  Cock,  for  the  plaintiff. — The 
Master  has  a  discretion  to  allow  these 
charges  under  rule  29  of  the  "  Rules  of 
the  Supreme  Court  (Costs)."  The  Goart 
will  not  review  his  discretion,  having  re- 
gard to  the  reasons  he  has  given,  which 
involve  not  merely  these  transcripts,  but 
the  whole  conduct  of  the  case.  There 
being  no  second  counsel  to  take  notes,  it 

(1)  1  Hurl.  &  N.  14;  8.  c.  26  law  J.  Bep. 
£zch.  267. 

(2)  47  Law  J.  Rep.  Chanc.  880 ;  s.  c.  Law  Rep. 
9  Ch.  D.  289. 
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was  necessaiy  to  employ  a  shorthand 
writer.  They  cited  Sindair  v.  The  Great 
Eastern  Bailway  Oompany  (3)  and  Wake- 
field r.  Brown  (4). 

Kellt,  C.B. — I  am  of  opinion  that  the 
costs  of  the  copies  of  a  shorthand 
writer's  notes  in  this  case,  being  in  the 
lenethy  form  of  qaestion  and  answer, 
on«it  not  to  be  allowed. 

Clkasbt,  B. — I  am  of  opinion  that  the 
Master  has  acted  on  consideratiuns  not 
properly  applicable  to  the  case.  I  do 
not  think  that  any  role  of  equivalenta 
can  be  applied,  so  that  shorthand  notes 
shall  be  allowed,  becanse  there  was  no 
second  oonnsel.  In  the  absence  of  any 
agreement  between  the  parties  or  order 
in  the  canse,  copies  of  shorthand  writer's 
notes  onght  not  to  be  allowed. 

Motion  allowed. 


Solicitors— WilkinB,  Blyth  &  Fansha-ve,  for  plain- 
tiff; J.  Eeily,  for  defendants. 


flN  THE  COURT  OF  APPBAL-l 
{Afjpeal  from  the  Oomtnon  Pleas  Division.) 

1878.      "1  CROWLB  V.  RUSSELL  AMD 

Nov.  11.  J  ASOTHEB. 

Mortgage  hy  Executor — Lease  of  Mort- 
gaged Hereditaments — Action  for  Be-entry 
wider — Stay  of  Proceedings  in  until  Oon- 
elusion  of  Action  to  administer  Estate  of 
Testator — Judicature  Act,  1873,  s.  24. 
sub-sect.  5. 

An  executor  mortgaged  certain  of  his 
testator's  hereditaments  to  0.  to  pay  off  in- 
oumhrances.  0.  leased  these  hereditaments, 
with  the  consent  of  the  equitable  tenant  for 
life,  to  R.  Default  having  been  made  in 
the  interest  due  on  the  mortgage  debt,  0. 
directed  B.,  pursuant  to  a  proviso  contained 
in  the  lease,  to  pay  the  rent  to  him.  This  not 
having  been  done,  0.  brought  an  action 
against  B,  on  the  covenant  to  pay  rent  and 

(8)  89  Law  J.  Bep.  C.P.  165 ;  8.  c.  Law  Rep. 
6  C.P.  186.  '^ 

U)  48  Law  J,  Bep.  -C.P.  222 ;  s.  c  Law  Rep. 
9  0.P,  410.  ^ 


to  enforce  a  reserved  right  of  re-entry  and 
the  executor  v/as  admitted  to  defend  this 
action.  Shortly  b^ore  this  the  executor 
had  instituted  an  action  to  administer  his 
testator's  estate,  and  enquiries  had  been 
directed  in  the  Chancery  Division  as  to  the 
eneumibrances  on  the  estate. 

An  order  hawing  been  made  at  Ohamhers 
and  affirmed  by  a  Divisional  Court  t}iat  the 
ctction  for  rent  and  re-entry  should  be 
stayed  xmUl  the  administration  action  was 
concluded,  0.  appealed : — 

Held,  reversing  the  decision  of  the 
Divisional  Court,  that  the  order  could  not 
be  sustained,  that  although  tJie  executor 
was  the  plaintiff  in  the  administration 
action,  and  the  defendant  in  the  action  by 
C,  still  that  C.  not  being  a  party  to  the 
administration  action,  ought  not  to  be  re- 
strained from  pursuing  aU  the  remedies 
reserved  to  him  under  the  mortgage,  and 
that  he  was  entitled  to  proceed  with  his 
action. 

This  was  an  appeal  by  the  plaintiff 
from  an  order  of  the  Common  Fleas 
Division,  affirming  an  order  of  Hnddles- 
ton,  B.,  at  Chambers. 

In  1858,  John  Long  was  entitled  to  the 
eqnity  of  redemption  in  certain  premises 
in  Cornwall,  subject  to  two  charges 
amoanting  to  about  C002.  On  his  death 
in  that  year  his  ezocators,  of  whom 
Clarke  was  one,  mortgaged  the  above- 
mentioned  heredjltaments  in  fee  to  Crowle, 
for  7002.,  and  with  the  som  so  raised  the 
two  prior  charges  were  paid  off  and  the 
mortgagees  under  those  mortgages  con- 
curred in  the  mortgage  to  Crowle. 

In  March,  1877,  Crowle,  with  the  con- 
currence  of  the  equitable  tenant  for  life, 
granted  a  lease  for  fourteen  years  to 
Bnssell  and  Farmer,  the  defendants  in 
this  action.  This  lease  contained  a  proviso 
making  the  receipt  of  the  equitable 
tenant  for  life  for  the  rent  sufficient  until 
the  mortgagee  should  give  the  tenants 
notice  to  pay  rent  to  him  directly.  It 
contained  also  the  usual  covenant  by  the 
lessees  to  pay  the  rent  and  a  proviso  for 
re-entry  by  iJie  lessor  at  the  expiration  of 
twenty-one  days  in  the  event  of  a  breach 
of  any  of  the  covenants  in  the  lease. 

Crowle  died  in  December,  1877,  and 
devised  the  hereditaments  in  question  to 
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bis  wife,  the  present  plaintiff,  trhom  he 
aJflO  made  his  executrix. 

De&ralt  having  been  made  in  the  pay. 
meat  of  the  interest  on  the-  mortgage,  the 
tenants  were,  in  January,  1878,  directed 
to  pay  their  rent  to  the  plaintiff.  They, 
however,  failed  to  da  so,  and  she  accord- 
ingly issued  a  writ  on  June  21,  to  recover 
the  rent  due  and  to  enforce  her  right  of 
entry  under  the  covenant  contained  in 
the  lease.  Before  this  writ  was  issued 
an  action  had  been  instituted  in  the 
Chancery  Division  by  Clarke,  the  surviving 
executor  of  John  Long's  wUl,  for  the  ad> 
ministration  of  Long's  estate,  Clarke  being 
the  plaintiff,  and  the  beneficiaries  under 
the  will  being  the  defendants  in  that  ac- 
tion, and  enquiries  had  been  directed  as 
to  the  validity  of  the  mortgage  made  by 
Long's  executors. 

After  Russell  and  Farmer,  the  tenants, 
had  appeared  to  the  action  brought 
agrainst  tiiem  by  Mrs.  Crowle,  Clarke  ob- 
tained an  order  at  Chambers,  admitting 
him  to  defend  the  action  as  landlord  of 
the  premises  in  question  and  staying  the 
proceedings  in  the  action  on  the  ground 
that  the  plaintiff's  interests  would  be  pro- 
tected in  the  administration  action  in  the 
Chancery  Division. 

From  this  order  made  by  Huddleston, 
B.,  Mrs.  Crowle  appealed  to  the  Divisional 
Court,  and  the  Court  affirmed  the  order, 
giving,  however,  the  plaintiff  leave  to 
i^ply  again  if  it  should  happen  that  her 
rights  were  not  adequately  protected  in 
the  administration  action. 

The  plaintiff,  Mrs.  Crowle,  now  ap- 
pealed from  so  much  of  this  order  as 
stayed  the  proceedings  in  the  action  in 
the  Common  Law  Division. 

Bleby  and  Ori»pe,  for  the  appellant. — 
This  order  deprives  the  plaintiff  of  the 
rights  secured  to  her  l^  the  mortoage 
deed,  and  there  is  no  prmciple  on  whi^ 
mortgagees  ought  to  be  restrained  from 
pursuing  rememes  expressly  given  by  the 
mortgage,  and  from  enforcing  their 
rights.  The  plaintiff's  title  is  derived 
from  a  mortgage  made  by  Long's  exe- 
cntois,  but  that  does  not  enable  her  to 
prove  in  the  administration  action,  nor  is 
she  a  parly  to  that  action,  nor  will  the 
decree  in  that  action  bind  her — FarhaU  v. 
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FarhaU  (1).  The  parties  to  the  adminis- 
tration action  are  not  the  same  persons 
as  the  parties  to  the  action  in  the  Com- 
mon Law  Division. 

Ohute,  for  the  respondent. — The  appeal 
is  only  against  the  stay  of  proceedings,  so 
that  the  plaintiff  cannot  object  to  the 
admission  of  Clarke  as  the  real  defend- 
ant. The  mortgage  to  the  plaintiff  is 
the  question  in  the  administration  action 
and  also  in  the  present  action,  so  that  the 
administration  action,  which  was  com- 
menced  first,  and  in  which  justice  can  be 
done  to  all  the  parties  in  every  respect, 
will  practically  decide  the  same  question 
as  that  which  the  present  action  is 
brought  to  try.  This  is  an  application 
to  the  discretion  of  the  Court  under  the 
provisions  of  section  24,  sub-section  5  of 
the  Judicature  Act,  1873 ;  that  is  a  larg;e 
provision  and  fully  covers  this  case. 

CoTTOH,  L.J.^As  I  am  familiar  with 
the  practice  of  the  Chancery  Division,  I 
have  been  requested  to  deliver  my  opinion 
first.  I  think  that  this  order  is  bad,  and 
that  it  would  affect  injuriously  the 
security  of  the  mortgagees.  The  order 
was  mode  because  an  action  has  been  in- 
stituted for  the  administration  of  Long's 
estate,  and  it  is  said  that  as  the  decree  in 
that  action  will  provide  for  the  clearing 
off  of  the  incumbrances  on  that  estate, 
therefore  the  plaintiff  in  the  prosent 
action  would  obtain  payment  of  the  sum 
due  to  her  under  the  mortgage.  But  the 
decree  in  the  Chancery  Division  cannot 
deal  with  the  rights  of  the  mortgagees  in 
their  absence,  and  this  is  shewn  by  the 
&ot  that  the  decree  for  sale  is  only 
made  subject  to  their  rights.  If  the  de- 
cree in  the  administration  action  gave  an 
absolute  right  to  all  the  creditors  of  the 
deceased  to  prove  against  his  estate,  then 
the  Court  of  Chancery  used  in  former 
days  to  restrain  actions  against  the  estate, 
but  that  principle  does  not  apply  hera. 
Mrs.  Crowle  is,  in  fact,  the  mortgagee 
under  a  mortgage  made  by  Long's  ex- 
ecutor, and  she  is  not  entitled  to  go  in 
and  prove  in  the  administration  action  for 
the  amount  of  the  mortgage  debt.    A 

(1)  41  Law  J.  Bep.  Chanc.  U6 ;  a.  c.  Law  Bep. 
7  0hauc.App.  123. 
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mortgagee  has  always  been  a  &Tonred 
person  in  the  Court  of  Chancery,  and  has 
a  right  to  pursue  all  the  remedies  re- 
served to  him  by  his  mortgage,  but  Mrs. 
Crowle  is  not  bound,  even  if  she  were 
able,  to  prove  in  this  administration  action. 
Why  then  should  she  be  stayed  from 
bringing  her  action  in  ejectment  ?  She 
has  directed  the  tenants  to  pay  their 
rents  to  her  and  they  have  deohned.  No 
tender  has  been  made  and  yet  it  is  pro- 
posed to  fetter  her  by  orders  which  do 
not  concern  her,  which  cannot  bind  her 
and  which  are  made  behind  her  back. 
Mrs.  Crowle  wishes  to  get  the  leg^l 
possession  of  the  property,  and  the 
question  which  she  seeks  to  raise  is  quite 
different  from  that  which  is  raised  by 
the  enquiries  in  the  Chancery  Division ; 
she  does  not  wish  to  come  in  under  the 
decree  which  will  be  made  in  the  adminis- 
tration action,  and  as  a  mortgagee  she 
ought  to  be  allowed  to  pursue  tibis  action. 
If  at  anytime  it  should  prove  convenient, 
then  the  action  commenced  in  the  Com- 
mon Law  Division  can  be  transferred  to 
the  Chancery  Division. 

Since  the  Judicature  Act  of  1873  was 
passed,  one  Court  has  no  longer  power  to 
restrain  another,  but  it  is  provided  by 
section  24,  sub-section  5,  that  the  Courts 
may  stay  their  own  proceedings  if  they 
think  fit,  and  by  virtue  of  this  proviso  it 
is  a  question  in  each  case  whether  there 
is  good  reason  for  exercising  that  power. 
I  am  of  opinion  lihat  in  this  case  there  is 
no  good  reason  for  doing  so,  and  I  think 
that  this  order  must  be  discharged. 

Bbamwell,  L.J. — I  am  of  the  same 
opinion.  The  plaintiff  in  the  ejectment 
action  would  g^t  no  benefit  from  the  de- 
cree in  the  action  in  the  Chancery  Divi- 
sion, unless  in  some  indirect  way.  No 
question  there  raised  will  bind  her.  Even 
if  the  mortgage  should  prove  to  be  bad, 
still  the  tenant  will  be  estopped  as 
against  the  plaintiff  from  denying  the 
title  of  the  plaintiff  to  lease  and  Clarke 
cannot  be  in  any  better  position  than  the 
tenant.  A  Court  of  Equity  would  not 
have  interfered,  and  Clarke  gains  no  fresh 
rights  &om  being  let  in  to  defend,  he 
merely  retains  those  which  he  had  before. 
Suppose  that  this  had  been  the  case  of  a 


pledge  of  a  chattel  which  had  been  im- 
properly  seized  by  some  one,  then  the 
pledgee  could  have  sued,  and  what  reason 
would  there  have  been  for  restraining 
him  P  None  at  all.  The  order  now  before 
us  seems  to  contemplate  the  necessity  for 
farther  applications  to  the  Court,  and 
therefore  seems  to  cast  a  doubt  on  its 
own  propriety,  a  doubt  in  which  I  oononr. 

Bbett,  L.J. — It  is  suggested  that  this 
order  may  be  supported  on  two  grounds. 
One  is,  that  a  Court  of  Equity  would 
formerly  have  made  such  an  order ;  the 
second  is,  that  the  Divisional  Court  is 
authorised  to  make  it  by  the  24th  section 
of  the  Judicature  Act  of  1873.  As  to 
the  former  ground  I  wUl  only  express  my 
assent  to  what  has  been  said  by  Cotton, 
L.J.  The  second  ground  is  founded  in 
reason  on  this,  that  this  is  an  order  made 
by  the  Common  Fleas  Division  restraining 
an  action  and  staying  proceedings  in  an 
action  in  the  Common  Pleas  Division, 
that  it  is  made  in  pursuance  of  a 
power  given  by  the  Judicature  Act  of 
1873,  and  that  it  is  not  an  order  for  an 
injunction.  Now  if  the  same  questions 
were  raised  in  both  actions,  then,  as  that 
in  the  Chancery  Division  was  commenced 
first,  and  as  perhaps  the  Chancery  Divi- 
sion has  more  ample  powers  to  deal  with 
such  a  case  as  tiiis,  the  Common  Pleas 
Division  might  do  well  in  the  exercise  of 
their  discretion  to  stay  the  action  in  that 
division  until  the  other  action  should  be 
disposed  of.  That,  however,  is  not  the 
case  here.  The  same  questions  may  arise 
in  both  actions,  but  not  between  the  same 
parties,  and  therefore  the  same  questions 
are  not  really  raised,  and  one  action  can- 
not dispose  of  the  other,  so  that  in  my 
opinion  the  Common  Pleas  Division  had 
no  good  reason  for  restraining  the  action 
in  that  division,  and  this  appeal  must 
therefore  be  allowed  and  the  order  dis- 
charged. 

Appeal  allowed,  order  of  the  Divi' 
sional  Gowrt  discJiarged. 

Solicitors— Noon  &  Clarke,  for  appeUant;  Eoberta 
&  Bariow,  agents  for  Coxwell  &  Co.,  South- 
ampton, foi  respondents. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1878.     1  BLACK  AND    OTHBBS  V. 

NOY.  18.  J  HOmBSHAH. 

Oon^pcmy  — Sale  of  Shares  —  Dividend 
declared  after  Sale. 

A  sale  of  shares  in  a  company  to  be  com- 
pleted on  a  future  day  loithout  mention  of 
dividends  passes  dividends  declared  after 
the  sale  &u<  before  the  day  of  completion. 

This  was  a  Case  stated,  in  interpleader 
proceedings,  for  the  opinion  of  the  Court 
to  decide  claims  to  dividends  declared  on 
the  28th  of  August,  1877,  on  certain 
shares  sold  by  the  defendant. 

On  the  30th  of  June,  1877,  the  de- 
fendant was  the  registered  holder  of  251 
shares  in  the  Mitcham  and  Wimbledon 
District  Gfas  Light  Company. 

The  shares  were,  on  the  1st  of  Angost, 
1878,  o£fered  for  sale  by  public  auction, 
subject  to  conditions  of  sale.  The 
third  of  the  conditions  of  sale  was  as 
follows : — 

"  Each  purchaser  shall  immediately  pay 
into  the  auctioneer's  hands  a  deposit  of 
twenty  per  cent,  in  part  of  his  or  her 
purchase  money  and  sign  an  agpreement 
for  payment  of  the  remainder  on  the  29th 
of  August,  1877,  at  the  offices  of  the 
renders  solicitor,  when  and  where  the 
purchases  are  to  be  completed,  and  in 
this  respect  time  shall  be  of  the  essence 
of  the  contract." 

The  shares  were  sold  to  the  claimants, 
some  at  the  auction  and  the  rest  on  aub- 
seqnent  days  prior  to  the  2lBt  of  August. 
The  sales  were  made  and  completed  in 
accordance  with  the  conditions  of  sale. 

On  the  28th  of  August  the  ordinary 
half-yearly  meeting  of  the  shareholders 
was  held,  when  a  dividend  for  the  half- 
year  ended  the  30th  of  June,  1877,  was 
declared. 

No  mention  of  dividends  was  made 
either  in  the  printed  particulars  and  con- 
ditions of  sale  or  by  tne  auctioners,  or  by 
any  other  person  on  the  defendant's 
behalf  at  the  time  of  the  sales. 

Oorcj  for  the  claimants. — The  dividend, 
although  undeclared,  passed  at  the  time 
of  the  sale.  He  cited  Shelford  on  Oom- 
ponies  (12th  edit.),  p.  156. 


Webster  (jOandy  with  him),  for  the 
defendant. — The  dividend  was  declared 
on  the  28th  of  August,  and  the  pur- 
chase was  not  completed  until  the  29th. 
The  datd  of  the  completion  of  the  pur- 
chase, and  not  the  date  of  the  sale,  is 
the  dividing  line  on  the  analogy  of  the 
sale  of  real  property.  "  Up  to  the  time 
fixed  for  completion  the  vendor  is,  in  the 
absence  of  special  stipulation,  entitled  to 
the  crops  or  other  ordinary  profits  of  the 
land." — Dart's  Vendors  and  Purcliasers 
(5th  edit.),  p.  247.  He  also  cited  Poole 
v.  Shergold  (1).  In  De  Oendre  v.  Kent 
(2),  a  mvidend  payable  after  the  death 
of  the  testatrix  was  held  to  &11  into  the 
residuary  estate,  and  did  not  pass  to  the 
legatee.  There  is  no  relation  to  the  date  of 
the  contract  of  purchase  when  the  day  of 
completion  is  named.  This  dividend  was 
declared  in  respect  of  a  period  during 
which  the  defendant  was  proprietor  sub- 
ject to  no  contract. 

EJaiiLT,  G.B. — I  am  clearly  of  opinion 
that  the  completion  of  the  purchase  was 
the  time  of  making  the  contract.  The 
case  is  altogether  Afferent  from  the  sale 
of  real  property,  in  which  case  a  man 
buys  an  estate  with  the  rental  or  the 
crops,  and  not  shares  with  a  dividend. 
Judgment  must  be  for  the  claimants. 

Gleasbt,  B. — I  am  of  the  same  opinion. 
When  a  man  buys  shares  he  expects  to 
get  aU  subsequent  dividends  or  he  would 
give  much  less. 

Judgment  for  the  claimants. 


Soliciton — J.  A.  Girling  and  H.  Kimber'  &  Co., 
for  claimants ;  William  Start,  for  defendant 


(1)  1  Cox,  278. 

(2)  I 


Law  Sep.  4  Eq.  283. 
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QtTEEK'S  BENCH,  COHUON  PLEAS  AND  EXCHEQUEB. 


[N.  S. 


[IN  THE  COUBT  OF  APPEAL.] 
1878.       1 
Not.  20.  / 


BBTNO»  V.  GODDEN.* 


Practice — OotU  oflnterUmUory  Proceed' 
ing$ — Power  to  alter  Judgment. 

E.  having  been  joined  as  a  third  party 
in  an  a/siion  appealed  against  the  order 
joining  him,  and  his  appeal  was  dismissed 
with  costs. 

At  the  trial  he  obtained  judgment  die. 
missimg  him  from  the  action,  with  costs 
against  the  party  who  obtaiTied  the  order 
joining  him,  and  on  appeal  thai  judgment 
was  affirmed  with  costs.  On  taxation  the 
Master  refused  to  allow  E.  his  costs  of  the 
interlocutory  proceedings  by  which  he  too* 
joined  as  a  party  of  the  action. 

On  an  application  to  the  Court  of  Ap' 
peal  for  E.'s  costs  of  the  interlocutory  pro- 
ceedings,— Held,  that  the  Court  of  Appeal 
had  no  power  to  alter  the  judgment  they 
had  delivered  on  the  appeal  from  the  irUer- 
locutory  proceedings,  so  as  to  give  E.  his 
costs ;  nor  to  vary  their  final  judgment  in 
the  action. 

This  was  an  original  motion  to  vary  a 
jndgment  of  this  Goort  delivered  on  the 
18th  of  May  last. 

The  circumstances  are  as  follows — ■ 
The  defendant  Qodden  took  out  a  sam- 
mons  to  join  Evans  as  defendant,  and 
the  Master  refused  to  make  the  order. 
A  Judge  at  Chambers  afterwards  granted 
the  order,  but  the  Exchequer  Division 
reversed  his  decision.  From  this  decision 
the  plaintiff  appealed  and  the  judgment 
of  the  Exchequer  Division  was  overruled 
with  costs. 

The  action  was  tried  before  Hnddle- 
ston,  B.,  who  gave  judgment  for  the 
plaintiff,  dismissing  Evans  £rom  the 
action  and  ordering  Qodden  to  pay 
Evans's  costs,  including  the  expenses  of 
his  joinder.  The  judgment  of  Huddle- 
ston,  B.,  was  affirmed  on  appeal  generally, 
the  costs  following  the  event  as  usual. 
In  their  judgment  the  Court  of  Appeal 
gave  their  opinion  that  Evans  had  been 
wrongly  joined. 


On  taxation  the  Master  refused  to 
allow  the  defendant  Evans  his  costs  of 
the  intorlooutoiy  proceedings,  holding 
that  he  was  bound  by  the  order  of  the 
Court  of  Appeal  as  to  the  costs  of  those 
proceedings, 

Lawrence,  for  the  defendant  Evans, 
now  moved  the  Court  to  vary  the  final 
judgment  of  the  Court  by  ordering  that 
the  costs  of  the  defendaoit  H.  Bussell 
Evans  should  include  the  costs  of  the 
appeal  from  the  order  joining  him  as  a 
defendant  in  the  action,  or  to  give  such 
other  relief  as  the  case  might  require. 
He  relied  on  Order  LVIH.  rule  5  as 
giving  the  Court  power  to  grant  the 
relief  asked  for. 

Pollard,  for  the  defendant  Godden,  was 
not  called  upon  to  argue. 

Beamweli.,  L.J. — I  do  not  think  we 
can  grant  tlus  application,  for  we  cannot 
alter  the  judgment  which  has  been  given 
by  this  Court  on  the  interlocutory  pro- 
ceedings either  specifically  or  by  making 
a  substantive  order  in  the  action ;  nor  can 
we  vary  the  final  judgment  in  the  action. 
The  defendant  Evans  need  not  have  re- 
sisted the  order  to  join  him,  which  may 
have  been  right  at  the  time  though  after- 
wards it  was  shewn  that  there  was  no 
case  against  him.  Both  the  judgments 
of  this  Court  must  stand  as  pronounced. 

Bbett,  L.J. — I  am  of  the  same  opinion. 
The  judgement  of  Huddleston,  B.,  most 
have  its  legal  consequences,  whatever 
they  may  be,  and  if  a  mistake  is  made 
we  must  rectify  it  afterwards. 


Cotton,  L.J.,  oonoarred. 


Order  refused. 


Solicitors— T.  White  &  Song,  agents  for  Payne  & 
Son,  Newport,  for  plaintifFi  Cowdell,  Grundy  tt 
Brown,  for  defendant  Godden;  Stocken  &  Jnpp, 
agents  for  Williams,  Newport,  for  defendant 
Evans. 


*  Corom^  Biamwell,  L.J. ;   Brett,   L.!.;    and 
Cotton,  L  J.' 
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[IN  THE  COMMON  PLEAS  DIVISION.]  ~ 
(Appeal  from  Bevinng  Barrittet's  Court.) 

1878.         1    LBONABD   (appellant)  v. 
Nov.  19,  20.  J      AixowATS  (respondent). 

ParUameat — Oounty  Vote — OhyeeHon  to 
Fereon  on  Litt  of  Okumante — Pimfofdue 
Claimr-e  Viet.  e.  18.  w.  4, 6,  87,  40. 

Where  the  name  of  a  person  published  in 
the  list  of  claimants  for  a  county  is  objected 
to,  the  Beviting  Barrister  lias  only  to 
consider  whether  the  claimant  is  entitled  to 
beonfhe  Ust  "  in  rented  of  his  qualifica. 
turn  descried  on  s%ush  Ust ; "  he  is  not  to 
require  proof  of  due  notice  of  the  claim,  for 
that  is  a  matter  behoeen  the  claimant  and 
the  oeerseers. 

Davies  v.  Hopkins  (8  Com.  B.  Bep. 
N.S.  376 ;  s.  c.  27  Law  J.  Bep,  O.P.  6), 
foUowed. 

Appeal  irom  the  decision  of  t<be  Be. 
rising  Barrister  for  the  oonnly  of  Glon. 
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At  the  revision  of  the  list  of  voters  for 
the  parish  of  Stapleton,  the  appellant 
objected  to  the  name  of  the  respondent 
bcnng  inserted  in  the  list. 

The  following  facts  were  established 
by  the  evidence : — 

That  the  claim  of  the  respondent  to  be 
inserted  in  the  said  Ust  of  voters  for  the 
parish  of  Stapleton  was  not  delivered  or 
sent  to  the  overseers  of  the  said  parish 
until  after  the  20th  day  of  July  last,  but 
was  delivered  to  the  said  overseers  on 
the  25th  of  Jnly  last. 

That  the  said  overseers  published  the 
said  claim  on  the  29th  of  July  last. 

That  the  respondent  attended  at  the 
said  Court  and  dnly  proved  his  qaalifi- 
cation. 

Ten  other  persons  delivered  claims  to 
be  inserted  in  the  said  list  nnder  similar 
circumstances,  and  snob  claims  were 
published  by  the  said  overseers  on  the 
said  29th  day  of  Jnly,  and  they  also 
attended  at  the  said  Court  and  duly 
proved  their  qualifications. 

The  Bevisinf  Barrister  decided  that 
the  names  of  the  respondent  and  of  the 
said  ten  other  persons  should  be  inserted 
in  the  said  list. 

Vol.  48.-03.,  C  J.  fc  Eicb. 


If  the  Court  should  be  of  opinion  that 
the  decision  was  wrong  the  register  of 
voters  for  the  western  division  of  the 
county  of  Glbucester  is  to  be  amended 
by  erasing  therefrom  the  names  of  the 
respondent  and  of  the  said  ten  other  per- 
sons. 

Bowen,  for  the  appellant. — ^The  statute 
6  Vict.  c.  18.  s.  4,  requires  that  every 
claimant  "  shall,  on  or  before  the  said 
20th  day  of  July,  deliver  or  send  to  ilie 
said  overseers  a  notice  signed  by  him  of 
his  claim."  This  is  a  condition  prece> 
dent  to  the  right  to  vote.  By  a  subse* 
qnent  section  it  is  enacted  "  that  the 
overseers  shall,  on  or  before  the  last  day 
of  July  in  every  year,  make  out  a  list  of 
all  persons  who,  before  the  20th  day  of 
July  then  next  preceding,  shall  have 
claimed  as  aforesaid,"  and  unless,  there- 
fore, the  notice  is  sent  in  before  the  20th 
of  July,  the  claimant  could  not  be  a 
claimant  on  the  list.  This  matter  has 
been  disoussed  in  Davies  v.  Hopkins  (1), 
which  will  be  relied  on  by  the  respondent, 
but  that  case  is  not  a  decisive  authority 
on  the  present  point.  It  is  true  Wil- 
liams, J.,  at  the  conclusion  of  his  judg- 
ment says — "  that  if  no  notice  had  been 
given  to  the  overseers,  and  they  had 
thought  fit  notwithstanding  to  put  the 
party's  name  in  the  list,  that  would  have 
been  sufficient  to  entitle  him  to  be  upon 
the  register,"  but  if  no  notice  be  given, 
from  what  is  the  overseer  to  make  the 
Ust  ?  The  Act  says  he  is  to  make  it  from 
the  notices. 

[LoBD  CoLKBicaB,  C.J. — This  is  a  sta- 
tutory power.  What  other  power  has 
the  overseer  got  P] 

None;  the  list  is  not  to  be  a  list  of 
persons  entitled  to  veto,  it  is  to  be  a  list 
of  persons  who  claim.  By  section  40 — 
"  where  the  name  of  any  person  inserted 
in  any  list  of  voters  shall  have  been  ob- 
jected to  by  the  overseers  or  by  any  other 
person,"  the  Bevising  Barrister  "  shall 
then  require  it  to  be  proved  that  the  per- 
son so  objected  to  was  entitled  on  the 

(1)  8  Com.  B.  Bep.  N.8.  878;  a.  c.  27  Law  J. 
Bap.  OJP.  6. 
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QUEEK'8  BENCH,  COUHON  PLEAS  AlTD  EXOHEQUEB. 


[N.S. 


Leonard  v.  AUovoayt,  CJP. 

last  day  of  Jnlj  then  next  preceding 
to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  qnalification  de- 
scribed in  each  list,"  so  that  the  Bevising 
Barrister  has  to  see  that  he  is  entitled  to 
have  his  name  on  the  list  on  the  Slat  of 
Jaly,  and  going  back  to  section  5  it  is 
seen  that  the  only  persons  who  are 
entitled  to  have  their  names  on  the  list 
are  the  persons  who  have  sent  in  their 
notices  1^  the  20th  of  Jnly. 

[LoBD  CioLBRUXJB,  G.J.  —  Domet  v. 
"RophMM  (1)  decides  that  the  notice  would 
be  Kood  uioagh  not  signed  by  the  claim- 
ant!] 

It  might  be  held  that  the  direction  aa 
to  signature  was  directory,  and  the 
direction  as  to  time  not. 

[Lobs  Goldbukje,  G.J. — It  is  impossible 
to  deny  that  Damiet  v.  Hopkma  (1)  is  in 
point.] 

In  principle  it  does  cover  this  case, 
and  nnless  the  Gonrt  will  review  it,  it  is 
practically  conclusive. 

[GaovK,  J. — Does  not  Hacykld'a  Case, 
Wehtter  v.  The  Overseen  of  Ashton-trnder- 
Lyne  (2)  decide  that  this  Gonrt  may  re- 
view its  own  decision  in  registration 
cases  P] 

Yes,  if  the  Gonrt  is  satisfied  the  pre- 
vious decision  is  wrong. 

[Lord  Golbeidgb,  C.J. — There  is  a 
difference  between  error  in  law  and  error 
in  fact.  Supposing  the  Gonrt  decide  with- 
out noticing  an  Act  of  Pai-liament  which 
they  did  not  know  of  and  which  was  not 
brought  to  their  knowledge,  would  that 
not  be  error  in  teuct?  Bo^,  G.J.,  draws 
this  distinction.  In  Daoiea  v.  Hopkins 
(1)  tiie  Gonrt  had  before  them  the  very 
Act ;  that  would  not  be  error  in  fact.] 

In  Damies  v.  Hopkins  (1)  there  was  a 
misapplication  of  the  law.  That  decision 
seems  to  have  proceeded  on  the  supposi- 
tion that  the  overseers  bad  power  to 
waive  the  directions  of  the  statute ;  but 
that  a  person  may  waive  a  statutory  con- 
dition given  for  his  own  benefit  and  thus 
clothe  the  Gonrt  with  a  jurisdiction  it 
would  not  otherwise  possess,  is  a  view 

(2)  42  Law  3.  Rep.  O.P.  146 ;  t.  o.  Law  Rep. 
8  C.P.  306. 


not  known  to  the  law.  The  maxim  qui. 
libet  potett  remmeiare  jwri  pro  se  introdueto 
has  die  words  pro  te  introduced  to  shew 
that  no  man  can  renounce  a  right  which 
his  daty  to  the  pablic  and  the  claims  of 
society  forbid  the  renunciation  of— per 
Lord  Westbury  in  fl««<  V.  Htt»if  (8).  The 
claimant  has  not  claimed  at  all,  because 
he  has  not  claimed,  within  the  time  re- 
quired by  the  Act. 

Ansiie,  for  the  respondent,  wm  not 
called  upon. 

LoBD  GoLEBiDOE,  G.J. — I  am  of  Opinion 
that  the  judgment  of  the  Bevising  Bar- 
rister was  right  and  should  be  affiiraed. 

Many  points  have  been  raised  in  the 
argument  of  the  case,  some  of  which  I 
decline  to  give  an  opinion  upon.  What 
may  be  the  power  of  the  Gourt  to  reverse 
its  own  decision  I  decline  to  say,  because 
the  decision  on  which  I  base  my  judg- 
ment is,  in  my  opinion,  a  right  decision, 
and  what  I  should  do  if  it  were  other- 
wise I  am  not  prepared  to  say,  because 
the  time  has  not  arrived. 

In  the  present  case  the  objection  raised 
against  the  claimant  is  that  he  did  not 
claim  within  the  day  specified  in  the 
sections  4  and  5,  and  the  counsel  for  the 
appellant,  in  an  argument  which  on  this 
point  was  short  and  clear,  has  argued 
that  the  claimant  must  be  one  who  makes 
a  claim  within  the  provisions  of  the  Act, 
for  that  if  the  claimant  does  not  follow 
the  provisions  of  the  Act  he  is  not  a 
claimant  within  the  meaning  of  the  Act, 
and  consequently  has  no  right  to  be  on 
the  list.  No  doubt,  on  the  words  of 
section  5  there  is  plenty  of  gfround  on 
which  to  found  such  an  argument,  and 
if  that  section  stood  alone  there  would  be 
considerable  force  in  the  argument ;  but 
there  are  other  sections,  especially  sections 
37  and  40,  which  throw  light  on  that 
section  by  shewing; ;  first,  what  the  Re- 
vising Barrister  nas  to  do  when  the 
claimant  is  not  on  the  list  and  is  objected 
to;  and,  secondly,  what  he  has  to  do 
when  the  claimant  is  on  the  list  and  is 
objected  to.  Section  S7  deals  with  the 
case  of  a  claimant  who  is  omitted  from 

(8)  31  Law  J.  Bep.  Clianc.  at  pag*  I7A. 
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the  list.  There  the  Berisiiig  Barrister  is 
ordered  to  call  on  the  claimant  to  shew 
that  he  is  rtehu  in  euna,  and  that  before 
he  is  entitled  to  be  placed  on  the  list  he 
has  fulfilled  all  the  conditions  of  the 
Tarions  Acts  of  Parliament ;  the  Bevising 
Barrister  has,  in  the  words  of  the  sec- 
tion, to  see  "  that  snch  person  gave  dnie 
noHee  of  saoh  his  claim  to  the  said  over- 
seers,"  words  which  are  omitted  in  sec- 
tion 40.  Bat  when  we  come  to  look  at 
section  40  and  see  what  is  ordered  to 
be  done  when  persons  are  on  the  list 
and  are  objected  to,  then  all  that  we  find 
the  Berising  Barrister  is  entitled  to  re- 
quire is,  proof  that  the  claimant  was 
entitled  on  the  81st  of  July  then  next 
preceding  in  respect  of  his  qnalification 
described  in  snch  list  to  have  his  name 
inswted  in  the  list.  True  I  have  changed 
the  oollocation  of  the  words,  bat  that 
does  not  alter  the  sense,  while  it  makes 
it  clearer  that  the  duty  of  the  Revising 
Barrister  is  lees  if  the  name  be  already 
on  the  list  than  if  the  name  be  not  there. 
This  appears  to  me  to  be  a  siarang  argn. 
meat  to  shew  that  the  dnty  of  making 
the  claim  and  the  power  of  the  overseers 
are  correlative,  and  that  the  overseers 
only  are  concerned  with  the  directions  of 
seotion  5. 

Snch,  then,  being  my  opinirai  whep 
n^arding  the  other  sections,  I  find  that 
in  Daviei  v.  Hopkini  (1)  a  case  in  which 
all  these  sections  were  before  the  Coart, 
the  same  condasions  were  come  to,  and 
I  have,  therefore,  merely  to  say  that  I 
think  Davies  v.  Hopkins,  (1),  was  per- 
fectly well  decided,  and  on  the  authority 
of  that  case  and  the  constraotion  there 
placed  on  the  Act  I  am  of  opinion  that 
the  decision  of  the  Revising  Btmnster 
was  light  and  shoold  be  affirmed. 

Gbovb,  J. — I  am  of  opinion  the  judg- 
ment of  the  Revising  Barrister  mast  be 
affirmed,  and  I  base  my  jadgment  on 
Davies  y.  Hopkins  (1).  That  case  is  ad- 
mitted to  be  identical  in  principle  with 
the  present.  If  anything  it  is  a  stronger 
case,  even  if  ttiere  be  a  distinction,  bat 
practical^  there  is  none. 

I  was  strnck  with  the  argument  of  the 
appellant's  oounael  on  section  5.  That  ar- 
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gument  remains  on  my  mind,  and  I  am 
not  prepared  to  say  I  should  have  decided 
agfainst  his  contention  without  hearing 
counsel  on  the  other  side  if  it  were  not 
for  the  decision  in  Davies  v.  Hopkins  (1). 
The  strength  of  his  argument  is  lessened 
by  sections  37  and  So,  which  seem  to 
point  to  the  Slst  of  July  as  the  date  to 
which  the  Revising  Barrister  has  to  look 
when  considering  the  qualification  of  the 
claimant,  and  on  which  the  public  are 
informed  of  the  names  of  the  persons  on 
the  list  and  the  claimants.  But  the  ar- 
gument has  not  satisfied  me  on  any  view 
of  these  sections  that  Davies  v.  Hopkins 
(1)  was  wrongly  decided,  and  I  gather 
from  Hadfield's  vase  (2)  that  we  must  be 
satisfied  tiie  previous  decision  was  dearly 
and  manifestly  wrong,  before  we  reverse 
it ;  and  I  am  not  satisfied  Davies  v.  Hop- 
kins (1)  was  wrongly  decided.  I  am  of 
opinion,  therefore,  the  decision  of  the 
Revising  Barrister  was  right. 

LiNDLKT,  J. — I  am  of  the  same  opinion. 
The  claim  ought  to  have  been  sent  in  on 
the  Slst  of  July,  instead  of  which  it  was 
sent  in  on  the  2$th  of  July.  This  was 
wrong,  and  the  claimant  not  having 
claimed  in  time  had  no  right  to  be  on  the 
list — so  &r  the  case  is  <&bx.  The  ques> 
tion  then  arises,  had  the  overseers  power 
to  receive  the  claim  though  not  sent. in 
in  time  P  Demies  v.  Hopkins  (1)  deddes 
that  they  had,  and  on  a  careful  review  of 
the  sections  of  the  Act  and  especially  seo- 
tion 37,  I  ag^ree  with  the  conclusions 
there  arrived  at,  and  I  am  of  opinion  that 
though  the  claimant  had  no  right  to  be 
on  the  list,  yet  that  his  sending  in  the 
claim  late  was  an  irregularity  wnich  the 
overseers  had  power  to  waive. 

Decision  affirmed  wiih  costs. 


SoUdton— Ellil,  Munday  &  Co.,  agenta  for 
Yizard  &  Co.,  Dorsley,  for  appeUant ;  Jeidain, 
agent  for  Carter,  Newnham,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
(Appeal  from  Bevising  BarritterU  (hurt.) 
1878.    1  SMITH  (appellant)  v.  woolston 


.}■ 


Not.  20.  j  (respondent). 

Parliament — Ootmty  Vote — Description 
of  Qnal^ieaHon — Part  of  Property  parted 
ivith — Amendment — Registration  Act,  1843 
(6  Vict.  c.  18),  «.  40—Grovmds  of  Objec- 
Hon— 28  5-  29  Vict.  c.  36.  «.  6. 

The  descrip^on  of  the  qualification  of  a 
county  voter  in  the  fourth  column  of  the 
register  consisted  of  fifteen  specified  plots  of 
land  on  the  Victoria  estate.  He  had  in  fact 
parted  with  fourteen  of  these  plots,  but  the 
plot  which  he  retained  was  of  sufficient 
qualifying  value  to  confer  <A«  franchise : — 

Held,  that  the  Bevising  Barrister  had 
power  and  ought  to  have  amended  by  strik- 
ing out  the  surplus  plots. 


Semble— ^Ao^  since  the  Act  28  ^  29  Vict, 
e.  86.  s.  6,  the  Beoising  Barrister  must 
confine  the  objector  to  the  parOeular  column 
and  grounds  of  objection  tpedfied  in  the 
notice  of  objection. 

Appeal  from  the  decision  of  the  Re- 
yising  BarriBter  for  the  Northern  DiTiaion 
of  the  conniy  of  Northampton. 
The  case  stated  was  as  follows : — 
At  the  revision  of  the  list  of  voters  for 
the  parish  of  Wellingborongh  the  re- 
spondent  dnly  objected  to  the  name  of 
the  appellant  being  retained  on  the  list. 
The  objection  was  g^anded  on  the  8rd 
column  of  the  register,  and  the  objection 
i<e]ated  to  the  nature  of  the  interest  of 
the  appellant  in  the  qualifying  property. 
The  name  of  the  appellant  was  on  the 
list  of  voters  for  the  parish  of  Welling- 
borongh. 


Christian  name,  &c. 

Place  of  abode. 

Nature  of  qnaliflcatioD. 

Street,  &c,  where  the  property 
is  sitnate. 

Smith,  Hemy  .    .    . 

83  Norf(^  Street, 
Strand,  London. 

Freehold  land     .    .    . 

Plots  166,  167,  168,  169,  171, 
172,178,174,176,177,178, 
179,  17S,  476,  476  Victoria 
Estate. 

It  was  admitted  the  appellant  had 
parted  with  all  the  plots  mentioned  as 
above  in  the  fourth  column  except  plot 
476,  and  that  plot  476  which  he  retained 
was  freehold  land  and  of  sufficient  quali- 
fying value  to  confer  the  franchise. 

The  Bevising  Barrister  was  of  opinion 
that  the  freehold  land  mentioned  in  the 
third  column  was  not  the  freehold  land 
now  possessed  by  the  appellant,  and  that 
he  had  no  power  to  amend  the  fourth 
column  as  requested  by  the  appellant  by 
striking  out  the  plots  which  he  had  parted 
with  as  aforesaid.  The  Revising  Barris- 
ter therefore  held  that  the  appellant  was 
not  entitled  to  be  retained  as  stated  upon 
the  list  of  voters,  and  expunged  his  name 
from  the  list  of  voters. 

If  such  decision  was  correct  such  list 
as  revised  was  to  remain  without  altera- 
tion ;  if  such  decision  was  incorrect,  the 
name  of  the  appellant,  with  his  address 
and  particulars  of  his  qualification,  was 


to  be  added  to  the  revised  list  of  voters 
for  the  parish  of  Wellingborough,  in  the 
Northern  Division  of  the  county  of  Nor- 
thampton. 

Oibbotu,  for  the  appellant. — ^The  apel- 
lant  had  parted  with  fourteen  plots  of  the 
fifteen  he  was  credited  with  in  the  fourth 
column,  bat  the  remaining  plot  was  suffi- 
cient to  entitle  him  to  a  vote.  The  case  is 
covered  by  the  authority  of  Bendle  v. 
Watson  (1),  and  the  Revising  Barrister 
had  power  under  section  40  of  the  Regis- 
tration Act  (6  Vict.  c.  18)  to  amend  the 
description  by  striking  out  the  surplus 
plots.  The  objection,  moreover,  as  found 
in  the  present  case,  was  to  the  third 
column,  where  the  nature  of  the  qualifi- 
cation is  correctly  described  as  freehold. 

The  Court  here  called  on — 

(1)  41  Law  J.  Eep.  C.P.  16;  s.  c  Law  Eep.  7 
C.P.  163. 
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Horace  8mi&,  for  the  respondent. — The 
last  mentioned  objection  was  not  the  one 
argaed  before  the  Beviaing  Barrister,  and 
be  did  not  decide  on  that  ground.  The  case 
depends  on  the  description  in  the  fourth 
oolnmn  and  section  4  of  6  Yict.  o.  18,  and 
the  gaestion  is  whether  the  appellant 
shonld  have  re-claimed. 

[LoKD  GoLSBiDOE,  G.J. — The  Revising 
Barrister  finds  that  the  objection  was  to 
the  nature  of  the  qnahfication,  and  that 
most  mean  whether  the  tenure  should 
have  been  described  not  as  of  freehold, 
bat  as  leasehold  or  copyhold  or  what 
not.] 

In  these  objections  the  Court  will  look 
at  the  third  and  fourth  columns — Hitching 
y.  Brmon  (2) ;  and  in  Howitt  t.  Stephen* 
(8),  which  was  a  case  of  an  objection  to 
the  third  column,  Byles,  J.,  says,  "  I  read 
the  third  and  fourth  columns  together." 
The  main  question  before  the  Bevising 
Barrister  is  whether  the  claimant  is  to  be 
sfcrnok  out.  Althoogh  a  man  may  have 
an  excellent  qualification,  yet  he  is  not 
entitled  to  vote  if  he  does  not  within  the 
qualified  time  "retain  the  same  qualifica- 
tion as  described  in  such  register" — 6 
Viot.  o.  18.  B.  4.  In  such  case  he  should 
have  re-claimed — Burton  v.  Qery  (4). 

[LoKD  GoLxsiDOK,  C.J. — Had  the  ajp. 
pellant  parted  with  only  one  plot  could 
the  amendmMit  not  have  been  made  ?] 

No,  there  would  not  be  the  same  quah- 
fication  as  described  in  the  reg^ter :  as 
in  a  contract  of  sale  of  certain  property, 
if  when  conveyed  it  was  found  that 
several  plots  were  missing,  it  would  not 
be  the  "same"  property.  In  order  to 
exclude  the  requirements  of  section  4  it 
would  be  necessary  to  introduce  into  the 
section  "  the  same  qualification  or  any  part 
cf  the  tame,"  The  voter  has  been  on  the 
register  in  one  description  and  has  then 
altered  to  another.  The  reason  of  re- 
claiming is  that  the  objectors  can  see  in 
respect  of  what  the  voter  claims. 


(3)  2  Com.  B.  K«p.  2fi ;  8.  c.  16  Law  J.  Bep. 
C.P.  S8. 

(S)  6  Com.  B.  Bep.  VJS.  80;  a.  e.  28  Law  J. 
B«p.  CJ>.  106. 

(4)  6  Com.  B.  Bep.  7;  a.  c  17  Law  J.  Bep. 
C.P.  66. 


[LoBD  CoLEBiDaE,  C.J. — I  am  not  sure 
I  concur  in  the  policy  of  enabling  the 
objectors  to  object.] 

A  person  might  claim  for  more  than 
he  actually  had  in  order  to  appear  doubly 
well  qualified,  and  so  divert  attention 
from  his  qualification. 

LoRS  GoLBsiDctK,  O.J. — In  this  case  I 
am  not  quite  certain  whether  the  objec- 
tion which  appears  on  the  case  as  having 
been  taken  before  the  Bevising  Barrister 
was  the  objection  which  has  been  argued 
before  us. 

In  the  third  column  the  appellant's 
qualification  is  described  as  freehold  land, 
and  the  objection  which  points  to  that 
column  would  seem  to  object  that  the 
land  was  not  freehold,  but  some  other 
estate,  e.g.  either  leasehold  or  copyhold. 
If  that  were  so,  being  strongly  of  opinion 
that  the  Bevising  Barrister  ought  not  to 
go  into  other  objections  than  those  of  which 
notice  has  been  given,  I  am  clearly  of 
opinion  that  his  decision  was  wrong  and 
must  be  reversed. 

But  then  it  is  said  that  the  third  and 
fourth  columns  should  be  read  together, 
and  that  the  objection  was  not  to  the  te- 
nure of  the  property  but  to  the  description 
as  set  out  in  the  fourth  column.  The  busts 
shew  that  part  of  the  property  there  set 
out,  consistmg  of  several  plots  of  freehold 
land,  had  been  sold,  but  that  one  plot 
remained,  and  that  plot  was  sufficient  to 
entitle  the  appellant  to  vote.  The  Bevis- 
ing Barrister  was  asked  to  amend.  He 
considered  he  had  no  power,  but  left  it  to 
us  to  decide  whether  he  had  the  power, 
and  if  we  shonld  be  of  that  opinion,  then 
that  we  shonld  maike  the  amendment. 

We  are,  therefore,  to  determine  whe- 
ther the  Bevising  Barrister  had  power  to 
make  the  amendment  asked  for,  and  I  am 
of  opinion  that  he  had.  This  is  not  a  case 
in  which  any  of  those  tricks  have  been 
attempted  which  Mr.  Horace  Smith  in 
his  good  and  able  argument  suggested 
might  be  attempted,  and  I  do  not  say  that 
in  such  case  or  in  the  event  of  any  ficti- 
tious property  being  inserted  on  the 
register  the  Kevising  Barrister  may  not 
renise  to  amend;  it  is  admitted  that  in 
the  present  case  everything  was  bona 
fide,  and  though  it  is  impossible  to  draw 
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in  words  the  line  where  the  power  of 
amendment  onght  to  be  exercised,  I  am 
■  of  opinion  that  it  shonld  have  been  exer- 
cised in  the  present  case.  When,  in  the 
coarse  of  tiie  argnment,  I  put  the  case  of 
a  claimant  being  posseBsed  of  ten  plots 
and  selling  one,  logically  Mr.  Horace 
Smith  was  driven  to  the  conclnsion  that 
no  amendment  conld  be  made,  and  then 
it  was  obvious  that  his  aigoment,  as 
an  argument  of  sense,  fails.  It  is,  as  I 
have  said,  extremely  difficult  to  draw  the 
line  within  which  the  power  of  amend- 
ment ought  to  be  exercised,  but  I  think 
that  where  no  fraud  exists,  and  where  the 
person  objected  to  retains  property  suffi- 
cient to  entitle  him  to  a  vote,  that  then 
anything  inserted  in  the  fourth  column 
beyond  what  he  actually  possesses  may 
be  struck  out  as  snrplosage. 

I,  therefore,  am  of  opinion  that  the 
amendment  asked  for  was  within  the 
powers  of  -the  Revising  Barrister  and 
shonld  have  been  exercised,  and  that  his 
decision  must  be  reversed. 

Qbovk,  J. — ^I  am  of  the  same  opinion. 
The  case  finds  that  "  the  objection  was 
grounded  on  the  third  column  of  the 
register,  and  the  objection  related  to  the 
nature  of  the  interest  of  the  appellant 
in  the  qualifying  property."  It  is  not 
clear  how  the  case  was  pnt  before  the 
Revising  Barrister,  bnt  my  attention  has 
been  called  to  the  28  &  29  Yict.  o.  86.  s. 
6,  by  which  the  grounds  of  the  objection 
have  to  be  stated  in  the  notice,  and  there- 
fore it  becomes  simply  an  objection  to 
the  third  column,  as  to  which  there  really 
is  no  objection. 

Then  as  to  whether  this  question  comes 
within  the  first  proviso  of  section  40  (6 
Vict.  c.  18).  In  Bendle  v.  Watson  (6) 
Willes,  J.,  in  referring  to  the  first  proviso 
in  that  section,  says,  "Then  as  to  the 
words,  'change  the  description  of  the 
qnalifioation,'  there,  I  think,  '  qualifica- 
tion '  most  mean  the  nature  of  the  qnalfi- 
oation,  e.g.  freehold,  while  the  object  of  a 
number  is  to  individualise,  and  perhaps, 
in  that  sense,  to  describe.  I  think  that, 
ilirOBghont,  the  word  '  his '  governs  the 

(fi)  Grove,  J.,  Mad  from  the  report  of  the  case 
in  1  HopTood  &  Coltman,  691. 


meaning,  and  as  the  qnalifioation  is  the 
same,  and  the  description  one  which  in 
one  sense  might  be  tme,  inasmuch  as  it 
might  indicate  his  house  to  some  people, 
and  there  was  no  &lsifioation  or  intention 
to  deceive,  the  Revising  Barrister  ought 
to  have  amended." 

I  assume  that  in  the  present  case  there 
has  been  no  &lsification  of  the  register 
or  intention  to  deceive,  that  the  qnalifioa- 
tion was  the  same,  namely,  freehold,  and 
that  one  plot  was  sufficient  to  entitie  the 
claimant  to  vote;  then  could  the  barrister 
strike  oat  the  plots  which  were  errone- 
ously appended  to  the  description  of  the 
appellant's  qaalification  P  Has  he  the 
power  to  do  so  P  Supposing,  the  ap- 
pellant had .  parted  with  one  plot,  could 
the  Revising  Barrister  then  amend  by 
striking  out  that  plot  P  I  am  of  opinion 
that  he  could,  and  consequently  he  could  _ 
strike  out  the  sorplus  plots  in  the  present 
case.  I  do  not  say  the  Revising  Barrister 
should  amend  in  all  cases,  he  should  exor- 
cise a  judicial  discretion,  bnt  in  the 
present  case  I  consider  he  had  the  power 
of  amending  and  should  have  exercised  it. 

LiNDLBT,  J. — ^I  am  of  the  same  opinion. 
After  the  statute  which  has  been  called 
to  our  attention  I  think  it  unnecessary 
to  add  anything  on  the  first  point.  Then 
there  remains  the  point  as  to  whether 
power  is  given  to  the  Revising  Barrister 
by  section  40  to  make  the  amendment 
asked  for.  Looking  at  that  section  and 
the  object  of  that  section,  and  especially 
to  the  clause  where  the  "nature  or  de- 
scription of  qnalifioation  be  insufficientiy 
described  for  the  purpose  of  being  identi- 
fied," and  later  on  to  the  proviso  forbid- 
ding the  barrister  "  to  change  the  descrip- 
tion of  the  qualification  as  it  appears  in 
the  list,"  I  should  think  that  the  Revising 
Barrister  would  have  no  power  to  make 
an  amendment  affecting  the  identity  of 
the  property.  In  the  present  case  the 
qualification  of  the  appellant  is  rightly 
described,  the  land  in  which  he  claims  a 
vote  is  there,  and  though  it  is,  as  it  were, 
over-described,  there  is  no  change  in  its 
identity ;  and  it  appears  to  me,  the  land 
remaining  the  same,  the  Revising  Bar- 
rister has  the  power  to  amend,  and  is  not 
restricted  by  me  words  "  shall  not  be  at 
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Ubertf  to  change  the  description  of  the 
qnalificatioii  as  it  appears  in  the  list," 
sectiofn  40.  The  mistake  amonnts,  in  mv 
judgment,  to  a  mere  misdesoription.  it 
is  desoribed  as  Victoria  Estate  trhioh  in 
fact  it  is,  and  if  it  has  been  altered  by 
addition  or  subtraction  jet  the  land  re* 
mains  the  same,  and  it  appears  to  me  the 
amendment  might  in  either  case  be  made. 

Deoinon  reverted  toUhottt  cottt. 


Solieiton — Seniy  Smith,  for  appellant ;  Lswis  & 
iDdermanr,  agents  for  Toller,  Kettering,  for 
rwpoodent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
{Appeal  Jrom  Bevising  Barrister's  Court.) 

1QKQ  rsASTOir  (appeUcmf)  v.  the 
Not.  19.  |     ^^respmdmt). 

Parliament  —  Borough  Vote  —  Bating 
Qftalification  —  Ovmer  paying  Bates  by 
Agreement  vnth  Occupier — Occupier' sNante 
omitted  from  Bate  Booh — Gonstrudion  of 
Poor-rate  Assessment  and  OoUection  Act, 
1869  (32  4-  33  Viet.  c.  41),  s.  19. 

Section  19  o/  32  ^  33  Viet.  c.  41,  enaeU 
(hat — "  The  overseers  in  making  out  the 
poor-rate  shaU,  in  every  ease,  whether  tJie 
rate  it  eolleeled  from  the  owner  or  occupier, 
or  the  ownerr  it  Udble  to  the  payment  of  the 
rate  instead  of  the  occupier,  enter  in  the 
oeeupier's  cdumn  of  the  rate  book  the  na/me 
of  Vie  occupier  of  every  rateable  heredita- 
ment, and  such  occupier  shaXl  be  deemed  to 
he  duly  rated  for  amy  quaJification  orfran. 
ehite  as  aforetaid:" — ^Held,  that  this  clause 
appUet  not  oniy  to  eases  where  the  owner  is 
"udble"  by  agreement' wUh  the  overseers 
under  section  3,  or  by  order  of  the  vestry 
wider  section  4  of  the  same  Act,  but  also  to 
eases  where  the  owner  is  Uaible  by  agree- 
ment with  the  occupier  to  pay  the  rates. 

The  same  section  providet  that — "  any 
oeeupier  whose  name  has  been  omitted 
shaU,  notwithstanding  such  omission  and 
that  no  elaim  to  he  roisd  has  been  made  by 
him,  be  entitled  to  every  qualification  and 


framohite  depending  upon  rating,  in  the 
same  manner  as  if  his  name  had  not  been 
to  omitted." 

H.  had,  during  the  qualifying  period, 
retided  toithin  the  borough,  and  had  oc- 
cupied, at  yearly  tenant,  a  tet  of  rooms  as 
a  "  counti/ng-houte  "  ivithin  the  meaning 
of  2  Will.  4.  c.  46.  s.  27.  This  set  of 
rooms  was  one  of '  several  separate  sets 
in  the  same  house  which  were  similarly 
occupied.  The  landlord,  who  himself  oc- 
cupied part  of  the  premises  but  did  not 
sleep  there,  paid  all  rates  for  the  whole 
haute,  and  his  name  appeared  on  the  rate 
book  as  occupier.  H.  had  not  claimed  to 
be  rated  or  tendered  payment  of  any  rates  ; 
rur  was  his  name  entered  in  the  rate  book. 
The  rent  paid  by  E.  was  more  than  it 
otherwise  would  have  been,  in  consideration 
of  the  landlord  paying  the  rates : — 

Held,  that  the  landlord  was  "Uahle 
to  the  payment  of  the  rate  instead  of  the 
occupier  "  mthin  the  first  part  of  section  19, 
and  that  H.  was  entitled  to  the  franchise 
by  virtue  of  the  proviso  at  the  end  of  the 
section. 

Cross  V.  Alsop  (40  Law  J.  Rep.  O.P. 
53;  s.  c.  Law  Rep.  6  C.P.  815),  distin- 
guished. Smith  V.  The  Orerseers  of 
Seghill  (44  Law  J.  Rep.  M.C.  114;  s.  c. 
Law  Rep.  10  Q.B.  422),  followed. 

Appeal  from  the  decision  of  the  Re- 
vising Barrister  for  the  borough  of 
Birmmgham. 

The  case  stated  as  follows : — 

At  the  revision  of  the  list  of  voters 
for  the  borough  of  Birmingham,  the 
respondent  duly  objected  to  the  name 
of  Bernard  Batigan  Hackney  being  in- 
serted in  the  list  of  voters. 

The  claim  was  in  the  following  form : — 
Hackney, Bernard  Batigan:  113,  Pershore 
Road :  occupation  of  offices :  37,  Waterloo 
Street. 

The  following  &ots  were  established 
by  the  evidence : — 

Hackney  had  during  the  qualifying 
period  resided  at  113,  Pershore  Suoad, 
within  the  borough,  and  had  occupied 
offices  at  87,  Waterloo  Street,  as  yearly 
tenant  for  the  purpose  of  his  business  ae 
a  law  stationer,  at  a  yearly  rent  of  342. 

The  offices  consisted  of  three  rooms 
communicating   with    each   other,    and 
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having  a  door  leading  to  tiie  hall,  com- 
mon to  all  the  occupiers. 

Hackney  had  the  exclnsiTe  right  to 
the  offices,  the  key  and  the  complete 
control  of  the  door  leading  from  them  to 
the  common  hall,  and  a  key  to  the  street 
door  which  he  nsed  when  he  pleased. 

Hackney's  name  was  painted  np  on 
the  door  post  in  the  street  with  others. 

There  were  several  sets  of  offices  of  the 
same  description,  and  let  in  the  same  way 
on  the  premises. 

The  landlord,  who  himself  occnpied 
part  of  the  premises,  bnt  did  not  sleep 
there,  was  rated  and  had  paid  all  rates 
for  the  whole  house,  and  his  name  ap- 
peared on  the  rate  book  as  occupier. 

Hackney  had  not  claimed  to  be  rated 
or  tendered  payment  of  any  rates. 

Hackney's  name  was  not  entered  on 
the  rate  book. 

The  rent  paid  by  Hackney  was  more 
than  it  otherwise  wonld  have  been  in 
consideration  of  the  landlord  paying  the 
rates. 

Twelve  other  persons  claimed  to  be 
inserted  in  the  said  list  under  similar 
circamstances. 

It  was  contended  on  behalf  of  the 
objector  that  Hackney's  name  not  ap- 
pearing in  the  rate  book,  he  was  thereby 
disqualified  from  being  placed  on  the  said 
list. 

The  Berising  Barrister  foond  that 
Hackney  was  an  occupier  as  tenant  of  a 
counting-house  or  other  building  within 
the  meaning  of  2  Will.  4.  c.  45.  s.  27, 
and  that  he  was  the  occupier  of  a  rate- 
able hereditament  within  the  meaning  of 
section  19  of  32  &  83  Vict.  c.  41,  and 
decided  that  notwithstanding  that  the 
overseers  had  omitted  his  name  fix>m  the 
rate  he  was,  under  the  proviso  to  the 
said  section  as  interpreted  by  the  case  of 
Smith  V.  The  Overseers  of  SeghiU  (1), 
entitled  to  every  qualification  and  fii^n- 
ohise  depending  upon  rating,  in  the  same 
manner  as  if  his  name  hsbd  not  been  so 
omitted,  and  accordingly  inserted  his 
name  in  the  list  of  voters  together  with 
the  names  of  the  said  twelve  other  per- 
sons. 

(1)  44  Law  3.  Rep.  M.C.  U4;  a.  c  Law  Sep. 
10  Q.B.  422. 


1£  the  Court  should  be  of  opinion  that 
the  decision  was  wrong  the  register  was 
to  be  Eunended  by  erasing  the  names  of 
Bernard  Batigan  Hackney,  and  of  the 
said  twelve  other  persons  from  the  said 
list. 

Jelf,  for  the  appellant. — Bating  is  the 
foondation  of  the  franchise,  and  it  is 
necessary  that  the  claimant  should  ap- 
pear on  the  rate  book.  There  were  some 
exceptions,  Sturge  Bourne's  Act,  59 
Qeo.  3.  c.  12.  s.  19 ;  Small  Tenements 
Rating  Act,  13  &  14  Vict.  c.  99 ;  but 
these  have  been  practically  swept  away 
by  the  Representation  of  the  People's 
Act,  30  &  31  Vict.  c.  102.  s.  7,  by  which 
the  occupiers  in  boroughs  are  thence- 
forward to  be  rated  and  not  the  owner; 
by  sub-section  2 — "  The  full  rateable 
value  of  every  dwelling-house  or  other 
separate  tenement,  and  the  full  rate  in  * 
the  pound  payable  by  the  occupier,  and 
the  name  of  the  occupier  shall  be  entered 
in  the  rate  book,"  the  only  exception  is 
where  the  house  is  let  out  m  apartments, 
and  then  the  owner  is  to  be  rated.  Next 
comes  the  Poor-rate  Assessment  and  Col-, 
lection  Act,  1869  (32  &  33  Vict.  c.  41), 
which  by  section  19  has  created  the 
difficulty  in  this  case,  and  if  the  conten- 
tion of  the  respondent  is  correct,  rating, 
which  has  hiuierto  been  considered  by 
the  legislature  as  the  definite  qualification 
for  the  franchise  is  indirectly  abolished. 
It  is  true  that  section  19  provides  that 
the  occupier  shall  be  entitled  to  every 
franchise  notwithstanding  that  his  name 
hoB  been  omitted  from  the  rate  book. 
But  in  Gross  v.  Altop  (2)  it  was  held 
that  this  apphed  only  where  there  has 
been  an  agreement  in  writing  under  sec- 
tion 3  between  the  overseers  and  the 
owner  of  the  premises,  to  receive  the 
rates  from  him ;  or  where  there  has  been 
an  order  by  the  vestiy  for  rating  the 
owner  install  of  the  occupier  under 
section  4,  neither  of  which  conditions 
have  been  complied  with  in  the  present 
case.  The  decision  in  Grots  v.  AUop  (2) 
was  deliberately  given  and  is  directly  in 
point ;  it  has  never  been  overruled,  and 

(2)  40  Law  J.  Bep.  CJ>.  63 ;  a.  e.  Law  Sep.  6 
0  J.  816. 
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though  not  followed  in  the  case  of  Smith 
v.  2%«  Overseers  of  SeghiU  (1),  is  a 
standing  authority  and  binding  on  the 
Gonrt.  This  Court,  sitting  as  a  Court 
of  Final  Appeal  for  registration  appeals, 
■will  follow  its  own  decision.  It  would 
be  a  complete  revolution  of  the  law  of 
franchise  to  hold  that  the  claimant  in  the 
present  o^se  is  entitled  to  vote. 

/.  W.  MeOor  (Dttgdale  with  him),  for 
the  respondent. — In  Webster  r.  The  Over- 
seers of  Ashton-tmder-Irt/ne  (3),  it  was 
held  that  this  Court,  though  a  Court  of 
ultimate  appeal  in  registration  cases,  will 
review  its  previons  decisions,  and  over- 
rule them  if  clearly  demonstrated  to  be 
erroneous.  The  appellant's  contention 
would  practically  leave  out  the  words 
"  every  case  "  and  "  whether  the  rate  is 
collected  from  the  owner  or  occupier  " 
in  section  19.  That  section  is  not  merely 
confined  to  the  oases  mentioned  in  sec- 
tions 8  and  4 — Smith  v.  The  Overseers  of 
SeghiU  (1),  but  has  wider  scope,  and 
relates  to  such  an  agreement  as  is  found 
to  exist  between  the  owner  and  the  oc- 
cupier in  the  present  case.  Gross  v. 
Alsop  (2)  is  distinguishable  on  the  fiusts, 
for  there  the  occupier's  name  was  in- 
serted in  the  list  as  jointly  occupying 
instead  of  as  separately  occupying,  whereas 
he  is  here  altogether  omitted. 

[He  was  here  stopped  by  the  Court.] 

Jelf,  in  reply. — If  the  owner  is,  as 
stated  in  section  19,  the  person  liable  to 
the  payment  of  the  rate,  instead  of  the 
occupier,  it  can  only  be  because  he  is 
occupier  of  the  whole  house. 

[IjObd  Coleeidgb,  C.J. — In  section  7 
the  case  is  mentioned  of  the  owner  hav- 
ing agreed  with  the  occupier  to  pay  the 
rate,  would  he  not  in  that  case  be  the 
person  "liable  "  in  section  19?] 

Section  19  refers  only  to  such  a  lia- 
biliiy  as  is  created  by  the  Act.  The 
agreement  mentioned  in  section  7  would 
be  an  agreement  entered  into  under 
section  3.  The  section  would  not  apply 
in  the  words  of  Willes,  J.,  in  Cross  v. 
Alsop  (2),  to  "any  loose  agreement," 
but  to  a  special  agreement  under  section 
3,  or  the  order  of  the  vestry  under  sec- 
tion 4. 

(8)  42  Law  J.  B«p.  C.P.  146 ;  s.  c.  Law  Bep. 
8  C>F>  281. 

Toi,  48.— Q.B.,  CJ>.  &  HxcH. 
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LOBD  COLEBIDGE,  C.J.  —  I  am  of 
opinion  that  the  decision  of  the  Revising 
Barrister  was  right,  and  should  be 
affirmed.  In  so  £ciding,  it  may  seem 
as  though  we  are  conflicting  with  Gross 
V.  Alsop  (2),  but,  for  reasons  to  be  pre- 
sently given,  it  will  be  found  that  we  are 
not  overruling  or  difiering  from  that 
case,  or,  indeeid,  seriously  differing  from 
what  were  the  obiter  dicta  of  the  learned 
Judges  who  decided  it. 

In  the  present  case  the  Revising  Bar- 
rister has  found — if  not  in  terms  an  agree- 
ment— ^facts  from  which  an  agreement 
between  the  owner  and  the  occupier  may 
be  inferred,  to  the  effect  that  the  owner 
is  to  pay  the  rates.  He  has  found  as  a 
fact  that  the  occupier  paid  more  rent  in 
consequence  of  such  agreement ;  in 
reality  the  occupier  has  paid  the  rates 
in  the  shape  of  rent.  Such  are  the  facts, 
and  in  order  to  see  what  conclusions  of 
law  are  deducible  from  them  we  have  to 
consider  several  sections,  prinoipi^  sec- 
tions 8,  4,  7,  8  and  19  of  32  &  33  Vict.  c. 
41.  Sections  7  and  8  appear  exactly  to 
describe  the  state  of  feusts  found  in  the 
present  case,  for  section  7  enacts  that 
"  every  payment  of  a  rate  by  the  owner, 
whether  he  is  himself  rated  instead  of 
the  occupier,"  which  must  refer  to  the 
order  of  the  vestry,  under  section  4,  "  or 
has  agreed  with  the  overseers  to  pay  such 
rate,"  which  refers  to  the  agreement  with 
the  overseers  mentioned  in  section  3, 
"  or  with  the  occupier,"  which  is  the  third 
case,  "  shall  be  deemed  a  payment  of  the 
full  rate  by  the  occupier  for  the  purpose 
of  any  qualification  or  franchise  which  as 
regards  rating  depends  upon  the  payment 
of  the  poor  rate."  Then  section  8  enacts 
that,  "  where  an  owner  who  has  under- 
taken, whether  by  agreement  with  the 
occupier  or  with  the  overseers,  to  pay  the 
poor  rates,  or  has  othenoise  become  liable 
to  pay  the  same,  omite  or  neglects  to  pay 
the  same,"  the  occupiers  paying  the  same 
may  deduct  the  amount  from  the  rent. 
Those  are  the  7th  and  8th  sections,  which 
incorporate  the  3rd  and  4th  sections. 
Then  comes  section  19,  imposing  certain 
duties  on  the  overseers,  the  neglect  of 
which  is  visited  by  a  penalty  to  be  im- 
posed on  summary  conviction ;  and  these 
duties  are,  that  the  overseerB  *'  shall,  in 
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every  case,  whether  the  rate  is  collected 
from  the  owner  or  occupier,  or  the  owner 
is  liable  to  the  payment  of  the  rate  in- 
stead of  the  occapier,  enter  in  the  ocon- 
pier's  oolamn  of  the  rate  book,  the  name 
of  the  occapier  of  every  rateable  here- 
ditament, and  snoh  occapier  shall  be 
deemed  to  be  daly  rated  for  any  qaaU- 
fioation  or  {ranchise  as  aforesaid." 

Now,  how  is  the  owner  to  be  liable  ? 
He  may,  as  I  have  shewn,  by  the  7th  and 
8th  sections  be  liable  in  three  ways ;  first, 
by  agreement  with  the  overseers ;  second, 
by  order  of  the  vestry ;  third,  by  agree- 
ment with  the  occupier,  and  to  remove  all 
doubt  the  word  "  hable  "  is  used  in  sec- 
tion 8  to  shew  that  in  all  those  ways  he 
is  so  to  be  considered.  The  ai^ament  in 
answer  would  amount  to  a  contention 
that  though  the  word  "  liable  "  in  section 
8  refers  to  three  ways  in  which  the  lia- 
bility of  the  owner  may  arise,  yet  when 
you  come  to  section  19,  you  are  to  limit 
the  liability  to  two  of  those  ways,  and 
exclude  the  third  way,  which  was  men- 
tioned in  the  same  Act.  I  confess  I  am 
unable  to  accede  to  such  a  contention. 

The  remainder  of  section  19  provides 
that  "  any  occupier  whose  name  has  been 
omitted  shall,  notwithstanding  such 
omission,  and  that  no  claim  to  be  rated 
has  been  made  by  him,  be  entitled  to 
every  qualification  and  franchise  depend- 
ing upon  rating,  in  the  same  manner  as 
if  his  name  had  not  been  so  omitted." 
If,  then,  the  occapier  in  the  present  case 
is  withm  the  first  part  of  the  section,  and 
it  seems  to  me  clear  that  he  is,  then  the 
franchise  is  preserved  for  him  by  the  pro- 
viso at  the  end  of  the  section. 

It  is  said,  however,  that  our  decision 
conflicte  with  Gross  v.  Alsop  (2),  and  at 
first  sight  it  does  conflict  with  some  of 
the  expressions  of  the  learned  Judges  in 
that  case.  But  two  observations  present 
themselves  as  distingushing  that  case 
from  the  present.  In  the  first  place,  the 
facts  were  not  the  same.  So  far  from  the 
name  of  the  occupier  in  that  case  having 
been  omitted  from  the  rate  book  it  had 
been  inserted,  and  wrongly  inserted. 
This  point  was  expressly  raised  for  the 
consideration  of  the  Judges,  aiad  they 
held  that  the  olaimant  could  not  have 
the    vote    because    he    had    improperly 


claimed,  and  had  not  brought  himself 
within  the  earlier  statute.  It  is  true, 
the  learned  Judges  go  on — and  it  was 
quite  necessary  they  should  in  order  to 
shew  that  the  provisions  of  section  19 
did  not  apply  to  the  case  before  them — 
to  say,  dealing  with  the  only  two  occa- 
sions which  the  facte  before  them  raised, 
that  as  there  was  no  agreement  with  the 
overseers  under  section  3,  or  order  of 
the  vestry  under  section  4,  to  render  the 
owner  liable,  the  earlier  part  of  the  sec- 
tion had  no  application,  and  the  occu- 
pier's name  not  having  been  omitted,  but 
inserted,  he  could  claim  no  benefit  from 
the  proviso  at  the  end.  But,  in  the 
second  place,  it  was  not  suggested  that 
this  third  mode  of  liability  existed.  It 
appears,  therefore,  that  Gross  v.  Alsop  (2) 
could  not  have  been  decided  otherwise 
than  it  was,  and  it  is  also  apparent  that 
the  cironmstances  of  the  present  case 
could  not  have  .been  brought  before  the 
Court.  Neither  the  facte  nor  the  argn« 
ment  would  raise  it,  the  question  whether 
under  the  present  circumstances  the 
landlord  would  be  the  person  "liable" 
was  not  decided  at  all,  and  I  am  there- 
fore of  opinion  that,  in  deciding  the  pre- 
sent case,  we  are  not  conflicting  with 
Gross  V.  Alsop  (2).  No  doubt  there  are 
expressions  in  some  of  the  judgmente 
which  appear  to  limit  the  application  of 
section  19,  but  I  do  not  think,  for  rea- 
sons I  have  given,  those  expressions  are 
to  be  taken  in  their  fuU  latitude. 

But  there  is  a  case  which  is  directly 
in  point,  Smith  v.  The  Overseers  of  Beg- 
hM  (1),  and  there  it  became  necessary 
to  construe  section  19  with  referenoe  to 
the  omission  of  the  occupier's  name.  The 
true  construction  of  section  19  was  a 
necessary  part  of  the  ratio  deeidmdi  of 
that  case;  the  same  construction  as  we 
place  on  it  was  placed  on  it  by  the  learned 
Judges  in  that  case ;  and,  so  &r  as  was 
necessary  to  remark  on  Gross  v.  Alsop  (2), 
they  pointed  out,  as  I  have  done  here, 
that  the  opinion  there  expressed  on  the 
construction  of  section  19  was  not  neces- 
sary to  the  decision  of  the  case ;  and  they 
also  said,  as  I  have  said,  that  the  con* 
stmction  they  placed  on  section  19  did 
not  conflict  with  Gross  v.  Alsop  (2). 

Placing,  then,  the  same  constraotion  on 
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Bection  19  as  was  placed  on  it  by  a  Conrt 
of  oo-ordinate  anthoritj,  I  oome  to  the 
oonclosion  that  the  decision  of  the  Re- 
Tising  Barrister  was  right,  and  should  be 
affirmed. 

Gbots,  J. — I  am  of  the  same  opinion. 
I  do  not  wish  to  add  anything  to  the 
judgment  of  my  Lord  on  the  application 
of  sections  7  and  8,  in  which  I  entirely 
agree,  but  merely  to  add  some  observa- 
tions as  to  the  effect  of  oar  judgment  on 
Onm  r.  Almp  (2). 

In  forming  an  opinion  as  to  the  real 
judgment  of  a  Court  one  must  look  to 
see  what  was  the  point  actually  before 
them ;  and  considering  the  case  of  Gross 
y.  AUop  (2)  by  this  light  one  sees  that 
the  point  actuaUy  before  the  Conrt  of 
Common  Pleas  was  whether  the  claimant 
should  have  been  separately  rated.  The 
case  was  argued  on  that  ground.  It  was, 
under  30  &  31  Yiot.  e.  102.  ss.  3, 61,  held 
he  should  have  been  separately  rated,  but 
as  he  was  not,  then  came  the  question 
whether  82  &  38  Yiot.  o.  41,  remedied 
this  state  of  things  and  enabled  the  re- 
quirements of  the  former  statutes  to  be 
dispensed  with.  Upon  that  the  Chief 
Justice  applies  himself  in  his  judgment 
to  Bection  19  of  that  Act,  and  considers 
whether,  assuming  tiim  not  to  be  en- 
titled under  any  other  Act,  that  section 
would  entitle  him  to  vote;  and  having 
first  shewn  that  the  case  is  not  within  the 
earlier  part  of  that  section,  shews  that  it 
is  not  within  the  proviso,  because  that 
applies  to  caises  of  omission.  It  is  true 
(bat  some  expressions  of  the  other  Judges 
amwar  to  shew  that  the  inclination  of 
their  nunds  was  to  consider  section  19 
confined  to  cases  within  sections  3  and  4 
of  the  Act,  but  those  opinions  were  not 
neoessaiy  to  the  decision. 

On  the  other  hand,  the  case  in  the 
Queen's  Bench  is  qwUvor  pedibus  with  the 
present  case.  There  Mellor,  J.,  expressly 
aUndes  to  this  distinction,  and  says  :  "  It 
was  sufficient  to  have  decided  Gross  v. 
Alsop  (2)  that  the  occupier  of  part  of  a 
house  must  be  separately  rated  to  the 
relief  of  the  poor  to  entitle  >'iiTi  to  the 
frsnohise  ander  sections  8  and  61  of  30  <fc 
31  Yict  c.  102,  and  that  a  joint  rating 
with  other  ooonpiers  was  not  sufficient. 


HXCEAELMAS   1878  to  MICHAELMAS  1179. 


91 


Therefore,  without  interfering  with  Orou 
V.  Alsojp  (2),  the  construction  put  upon 
section  19  being  not  directly  necessary 
for  the  decision  of  that  case,  we  are  at 
liberty  to  consider  the  construction  of 
that  section  independently  of  that  autho- 
rity." Lush,  J.,  and  Quain,  J.,  expressly 
distinguish  the  case  upon  this  ground. 
It  appears  to  me,  then,  that  we  are  not 
acting  in  opposition  to  Gross  v.  AUop  (2), 
and  l^at  we  are  distinguishing  it  on  the 
very  ground  which  was  taken  by  the 
Judges  in  Bmith  ▼.  The  Overseers  of  Beg- 
A*«(l). 

I  think,  therefore,  that  the  present  case 
is  distinguishable  on  the  grounds  pointed 
out  by  the  Judges  in  Smith  v.  The  Over, 
seers  of  Seghill  (1),  and  comes  within  the 
qualifying  proviso  of  section  19. 

LiKDLET,  J. — ^I  am  of  the  same  opinion. 
But  for  Gross  v.  Alsop  (2)  I  should  have 
had  no  difficulty  in  coming  to  the  con- 
clusion that  the  B«vising  Barrister  was 
right ;  but  it  is  impossible  to  say  that 
that  case  does  not  present  a  difnculty. 
^he  question  here  really  depends  upon 
section  19,  and  the  view  to  be  taken  of 
Gross  v.  Alsop  (2)  and  Sniiih  v.  The  Over- 
seers of  Seghill  (1).  On  the  whole,  I 
think  Gross  v.  Alsop  (2)  is  distinguishable 
on  the  grounds  pointed  out  by  my  Lord 
and  my  brother  Grove,  but  at  the  same 
time  I  cannot  but  say  it  presents  a  diffi- 
culty. It  strikes  me  that  we  may  deal 
with  Gross  v.  Alsop  (2)  in  the  same  way 
as  the  Queen's  Bench  did  when  they  had 
that  case  and  this  section  before  them, 
and  I  think  with  them  that  we  are  not 
bound  to  follow  that  decision. 

The  point,  then,  for  our  decision  is 
whether  an  occupier  who  does  not  pay 
rates,  but  which  are  paid  by  the  landlord^ 
is  entitled  to  vote.  That  depends  on 
sections  3,  4,  7,  8  and  19  of  the  Act. 
How  may  the  occupier  become  not  liable 
to  be  rated  at  all  and  the  owner  liable  P 
By  agreement  in  two  ways — first,  by 
agreement  with  the  overseers  under  sec- 
tion 3  ;  secondly,  by  agreement  between 
the  landlord  and  tenant,  which,  as  for  as 
I  can  see,  need  not  be  in  writing — sec- 
tions 7,  8.  There  is  also  a  third  way, 
which  is  by  order  of  the  vestry  under 
section  4.     If  the  owner  is  liable  to  pay 
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the  rates  either  bj  agreement  with  the 
OTerseers  or  by  agreement  with  the  tenant, 
it  appears  to  me  too  narrow  a  constmc- 
tion  of  section  19  to  say  that  that  section 
only  applies  to  one  of  those  cases  and  not 
to  the  other ;  in  other  words,  that  section 
19  only  applies  to  section  3.  The  wider 
construction  appears  to  me  more  in  ac- 
cordance with  section  19  than  the  rival 
constmction. 

Bat  then  it  is  said  that  if  that  is  so 
rating  will  be  no  longer  necessary,  and 
that  by  a  side-wind  we  shall  be  repealing 
all  the  former  policy  of  the  Legislature. 
Bat  I  confess  I  do  not  think  so,  and  for 
this  reason — the  rates  most  be  paid  by 
some  one.  It  wonld  be  a  mistake  to  say 
that  rating  will  no  longer  be  the  test,  and 
it  is  enough  to  say,  and  the  only  conse- 
quences of  our  decision  will  be,  that  if  the 
person  claiming  is  not  in  the  rate  book 
he  will  not  be  disfranchised.  I  therefore 
come  to  the  conclusion  that  the  decision 
of  the  Revising  Barrister  was  right. 

Becidon  affirmed  (4). 


Solicitors — Robinson,  Preston  &  Co.,  agents  for 
Rowlands  &  Bagnall,  Birmingham,  for  appel- 
lant; Sharpe,  Farken  &  Co.,  agents  for  £.  L 
Hayes,  Birmingham,  for  respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
(^Appeal  from  Bevising  Barrister's  Court.) 
1878.      1  QEEEN  (appellanf)  v.  mepham 
Nov.  23.  J  (respondent). 

Parliament — Borough  Vote — Notice  of 
Objection — Service — Poor  Bate  Collector — 
Office— 6  Vict.  c.  18.  as.  17,  101. 

Notice  of  objection  to  the  name  of  the 
appellant  being  retained  on  the  list  of 
voters  for  the  borough  of  Bedford,  was  sent 
to  the  office  of  the  collector  of  poor  rates, 
appointed  by  the  guardians  of  tJis  poor  of 
five  parishes,  constituting  the  borough  of 
Bedford.  The  collector  was  in  the  habit 
of  discharging  all  the  ordinary  overseer's 

(4)  See  now  41  &  42  Vict.  c.  26.  s.  14. 


d/uUes,  including  that  of  making  up  the 
lists.  He  transacted  the  whole  of  the  busi- 
ness connected  with  the  poor  rates  and  the 
preparoMon  .of  the  list  of  voters  at  his  said 
office,  which  was  within  the  borough,  where 
all  the  parish  books  were  kept,  and  all 
notices  of  claims  and  objections  were  sent. 
The  collector  produced  such  notices  to  any 
voter  requiring  to  see  them,  and  also  at- 
tended to  produce  them  at  the  Bevising 
Barrister's  Court.  The  overseers  did  no- 
thing whatever  besides  receiving  noOoe  of 
claims  and  objections  if  sent  to  them,  and 
signing  the  lists  which  the  collector  pro- 
duced to  them,  and  there  was  no  other  office 
in  the  borough  where  any  parish  business 
was  transacted : — 

Held,  that  the  coUector'e  office  was  "  the 
place  for  transacting  parochial  business  " 
within  the  terms  of  6  Vict.  c.  18.  s.  101, 
and  that  the  notice  was  duly  served. 

Semble,  that  the  collector  was  a  person 
executing  the  duties  of  overseers  of  the  poor 
within  the  terms  ofQ  Viet.  o.  18.  s.  101. 

Appeal  from  the  Bevising  Barrister  for 
the  borough  of  Bedford. 

So  &r  as  is  material  to  the  case  the 
focts  were  as  follows :  — 

At  the  revision  of  the  list  of  voters  for 
the  parish  of  St.  Maty,  in  the  borough  of 
Bedford,  the  respondent  duly  objected  to 
the  name  of  the  appellant  being  retained 
on  the  list. 

Thomas  Bithrey  and  Thomas  Binney 
are  the  regularly  appointed  overseers  of 
the  poor  for  the  parish  of  St.  Mary,  Bed- 
ford, for  the  year  1878. 

St.  Maiy  is  one  of  the  five  parishes 
which  constitute  the  borough  of  Bedford, 
and  for  the  whole  of  these  five  parishes 
one  collector  of  poor  rates  is  appointed 
by  the  guardians  under  the  provisions  of 
4  &  5  WilL  4.  o.  76.  s.  46,  and  the  lists 
of  voters  for  the  said  several  parishes 
constitute  the  raster  of  voters  for  the 
borough. 

The  collector's  duties,  by  the  terms  of 
his  appointment,  are  to  assist  the  church- 
wardens and  overseers  in  making,  assess- 
ing and  levying  and  collecting  the  poor 
rates,  in  filling  up  receipts,  keeping  books, 
and  making  returns  relating  to  poor  rates, 
and  to  obey  all  lawful  orders  and  direc- 
tions of  the  guardians  and  of  the  majority 
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of  the  churchwardens  and  oyerseers,  bnt 
as  a  &ct,  and  by  the  consent  of  the  oyer- 
seers, be  has  been  in  the  habit  of  dis- 
charging all  the  ordinary  oyerseers' 
dntiee,  including  that  of  making  oat  lists 
for  revision  pnrposes,  and  of  attending 
at  the  Registration  Coart,  and  there  per- 
forming iSe  overseers'  duties. 

The  present  collector,  Thompson,  trans- 
acts the  whole  of  the  business  connected 
with  the  poor  rates  and  the  preparation 
of  the  list  of  voters  at  an  office  No.  99, 
Tavistock  Street,  in  the  borough  of 
Bedford  (called  for  the  purposes  of 
this  case  the  rate  office),  being  a 
portion  of  his  own  residence,  but  having 
a  sraarate  entrance  to  it  distinct  &om 
the  dwelling-honse.  No  allowance  beyond 
his  salary  is  made  to  the  collector  for  the 
nse  of  this  office.  A  similar  office  in  his 
own  dweUing-honse  for  such  purpose  was 
kept  by  Thompson's  predecessor,  Joy. 
It  was  proved  that  all  persons  going  to 
the  dwelling-house  on  parochial  business 
are  always  sent  to  the  office  door ;  that 
at  this  office  aU  the  parish  books  are  kept 
and  produced  to  any  voter  requiring  to 
see  them  ;  that  all  notices  of  claims  and 
objections  which  have  been  debvered  to 
any  of  the  overseers  are  sent  there  to,  or 
ooUected  by  Thompson,  who  produces 
them  to  any  voter  requiring  to  see  them ; 
and  that  he  also  attends  to  produce  them 
to  the  revising  barrister  at  his  Court; 
that  Thompson  also  makes  out  the  list  of 
voters  and  of  claims  and  objections, 
which  are  kept  at  this  office  to  be  pro- 
duced to  any  voter  requiring  to  inspect 
them.  The  overseers  do  nothing  what- 
ever besides  receiving  notices  of  claims 
and  objections  if  sent  to  them,  and  sign, 
ing  the  lists  which  Thompson  produces 
to  them.  There  is  no  other  office  in  the 
borough  of  Bedford  where  any  parish 
business  is  transacted. 

It  was  also  proved  by  evidence  that 
when  Joy  (the  predecessor  in  office  of 
Thompson,  who  held  the  same  appoint- 
ment Thompson  now  holds)  was  collector 
of  the  rates  notices  of  claims  and  objec- 
tions were  usually  served  at  the  office 
then  occupied  by  him  in  a  similar  man- 
ner and  duly  published  by  the  oyerseers 
without  any  objection  having  been  made, 
and  that  since  Thompson  has  held  the  ap- 
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pointment  notices  of  claims  and  objections 
have  been  left  at  the  said  rate  office  and 
duly  published  by  the  overseers,  but  that 
on  one  occasion  when  notices  were  handed 
to  Thompson  personally  he  informed  the 
person  delivering  the  same  that  in  his 
opinion  such  delivery  was  irregular,  but 
no  objection  was  afterwards  made  before 
the  revising  barrister  to  the  service  of 
such  notices ;  that  both  Joy  and  Thomp- 
son always  received  the  whole  of  the 
allowance  awarded  by  the  revising  bar- 
rister in  respect  of  the  overseer's  duties 
connected  with  the  registration,  and  that 
for  many  years  past  the  whole  of  such 
allowances  for  the  five  parishes  were  in- 
cluded in  one  certificate,  and  were  charged 
by  the  collector  to  the  said  parishes  ac- 
cording to  the  rateable  value  thereof 
respectively. 

On  the  24th  of  August,  1878,  the  re- 
spondent left  at  the  rate  office  a  notice  of 
hjs  objection  to  the  appellant's  qualifica- 
tion, and  this  notice  was  received  by 
Thompson  on  the  same  day.  The  oyer- 
seers of  St.  Mary  objected  to  publish  the 
name  of  the  appellant  in  the  list  of  per- 
sons objected  to. 

On  behalf  of  the  appellant  it  was  ob- 
jected that  notice  of  the  objection  had 
not  been  duly  given  to  the  overseers. 

For  the  respondent,  the  objector,  it 
was  contended  that  Thompson  was,  within 
the  meaning  of  6  Vict.  c.  18.  s.  101,  a 
person  who  by  virtue  of  his  office  or  ap- 
pointment executed  the  duties  of  the 
overseers  of  the  poor,  and  that  the  said 
rate  office  was  the  office  or  other  place 
for  transacting  parochial  business  within 
the  meaning  of  the  said  section,  and  that 
the  notice  was  duly  served. 

The  revising  barrister  decided  on  the 
evidence  that  notice  of  the  objection  had 
been  duly  g^ven  to  the  overseers,  and  the 
appellant  not  having  a  good  quaJification 
he  struck  out  his  name  from  the  list. 
Against  this  decision  the  appellant  ap- 
p^ed. 

Graham,  for  the  appellant. — First,  the 
notice  served  on  the  poor  rate  collector 
instead  of  the  overseers  was  not  a  good 
notice.  6  Vict.  c.  18.  s.  15,  requires  the 
notice  of  claim  to  be  given  "  to  the  over- 
seers of  that  parish  or  township  in  the 
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list  whereof  he  shall  claim  to  have  his 
notice  inserted,"  and  section  17  reqnires 
the  notice  of  objection  to  be  given  "  to 
the  overseers  who  shall  have  made  ont 
the  list  in  which  the  name  of  the  person 
BO  objected  to  shall  have  been  inserted." 
The  collector  of  poor  rates  is  appointed 
bj  the  board  of  guardians  under  4  &  5 
Will  4.  c.  76.  8. 46,  and  7  &  8  Vict.  c.  101. 
8.  62.  But  by  section  61  the  vestry  may 
appoint  such  collector  "  to  discharge  all 
the  duties  of  an  overseer  of  the  poor  in 
addition  to  those  of  collector  of  poor  rates 
for  such  parish,  and  in  the  same  manner 
as  if  he  were  appointed  thereto  as  an  as- 
sistant overseer  under  the  provisions  of 
59  Geo.  8.  c.  12."  There  has  been  no 
such  appointment  in  the  present  case,  and 
the  coUector  is  not  within  the  interpret- 
ing section  (section  101)  of  6  Vict.  o.  18, 
which  enacts  that  the  words  "  overseers  " 
or  "  overseers  of  the  poor  "  shall  extend 
to  and  mean  "  all  persons  who  by  virtae 
of  any  office  or  appointment  shall  execute 
the  duties  of  overseers  of  the  poor  by 
whatever  name  or  title  such  persons  may 
be  called,  and  in  whatsoever  manner  they 
may  be  appointed." 

[Gbovb,  J. — Do  not  the  words  "in 
whatever  manner  they  may  be  appointed  " 
cover  this  case  P] 

No ;  because  he  must  be  appointed  by 
virtue  of  his  office.  Thompson  seems  to 
have  discharged  the  duties  of  the  over- 
seers  with  their  consent,  but  that  is  not 
appointing  him  to  an  office;  nor  is  it 
executing  the  duties  of  the  overseers 
"  by  virtue  of  his  office  or  appointment," 
for  there  would  then  be  no  meaning  to 
these  words  of  tiie  statute.  There  is 
here  no  evidence  of  his  appointment  as 
assistant  overseer,  as  in  Points  v.  Att. 
wood  (1). 

[LoED  CoLBEiDGE,  O.J. — ^Wouldithave 
been  a  lawful  order  of  the  overseers  to 
tell  him  to  perform  these  duties  P] 

No.  There  is  no  evidence  he  was  ap- 
pointed by  the  overseers,  though  this,  it 
is  contended,  would  not  bring  him  within 
the  definition.  It  is  only  if  by  virtue  of 
his  office  and  appointment  he  is  bound 
to  discharge  the  duties  of  overseer,  that 


then  he  is  an  overseer  within  section  101. 
The  duties  of  collector  are  prescribed  by 
order  of  the  poor  law  board,  and  are  set 
Out  in  Archbold's  Poor  Law,  p.  84,  12th 
ed.  In  The  Quardians  of  Mailing  v. 
Oraham  (2)  it  was  held  that  the  offices 
of  assistant-overseers  and  collector  of 
poor  rates  were  incompatible. 

[LoBD  GoLEBiDas,  C.J. — That  case 
merely  decides  that  a  person  who  under- 
takes the  liability  of  one  appointment 
will  not  discharge  the  liability  of  another 
appointment.] 

Still  the  two  offices  were  held  to  be 
different. 

Secondly,  it  was  contended  on  the  facta 
of  the  case,  that,  assuming  Thompson 
not  to  have  been  an  overseer  within  the 
meaning  of  the  Act,  the  notice  was  not 
served  on  the  overseers  within  the  inter- 
pretation clause  (6  Vict.  c.  18.  s.  101), 
by  which  the  notice  "  shall  be  left  at  his 
place  of  abode,  or  at  his  office  or  other 
place  for  transacting  parochial  business." 

Shield,  for  the  respondent,  was  not 
called  upon. 

Lord  Coleeidob,  C.J. — I  am  of  opinion 
that  the  decision  of  the  Bievising  Banis- 
ter  was  right,  and  should  be  affirmed. 
We  think  tibe  service  was  good.  I  con* 
fess  that  in  my  judgment  there  tras  a 
good  service  on  the  right  person,  but  as  I 
understand  my  brother  Grove  entertains 
some  doubts  on  this  point,  I  do  not, 
therefore,  base  my  judgment  on  that  part 
of  the  case,  but  upon  what  oonstitated 
the  second  part  of  the  argument  for  the 
appellant,  namely,  the  question  whe- 
ther the  notice  was  served  at  the  right 
place. 

The  Act  (6  Vict.  o.  18.  s.  101)  says 
"  that  wherever  any  notice  is  by  this  Act 
required  to  be  g^ven  or  sent  to  the  over- 
seers of  any  parish  or  township,  it  shall 
be  sufficient  if  such  notice  shall  be  deli- 
vered to  any  one  of  such  overseers,  or 
shall  be  left  at  his  place  of  abode,  or  at 
his  office  or  other  place  for  transacting 
parochial  business,  &o. ; "  and  the  case 
finds  that  "  Thompson  has  an  office  where 
all  business  connected  with  the  poor  rates 


(1)  6  Com.  B.  R«p. 
Oi*.  19. 


38 ;  f.  c.  18  Law  J.  Rep. 


(2)  39  Law  J.  Bep.  C.P.  74 ;  a.  e.  Law  Rap.  6 
C.P.  201. 
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and  the  preparation  of  the  lists  of  the 
Toters  is  transacted;  that  all  persons 
going  to  his  dwelling-hoose  on  parochial 
Dnsiness  are  always  sent  to  the  office ; 
that  at  this  office  all  the  parish  books  are 
kept,  and  produced  to  any  voter  requiring 
to  see  them  ;  and  that  aU  notices  of 
daims  and  objections  which  have  been 
delivered  to  any  of  the  overseers  are  sent 
there  to,  or  collected  by  Thompson,  who 
prodnoes  them  to  any  voter  requiring  to 
see  them,  and  that  he  also  attends  to 
produce  them  to  the  revising  barrister 
at  his  Court ;  and  farther,  there  is  no 
other  office  in  the  borough  of  Bedford 
where  any  parish  business  is  transacted." 
It  seems  to  me  clear,  and  too  clear  for 
argument — ^I  was  about  to  say,  were  it  not 
for  the  very  ingenious  argument  of  the 
appellant's  counsel — ^that  this  was  the 
proper  place  in  which  to  serve  the 
notice,  and  I  therefore  am  of  opinion 
that  the  decision  of  the  Bevising  Barris- 
ter was  right. 

Gbove,  J. — I  am  of  the  same  opinion, 
and  I  hardly  think  it  necessary  to  add 
ODTthing.  If  there  had  been  any  other 
iadependent  place  for  the  transaction  of 
parochial  busineas  then  this  latter  part 
of  the  case  would  have  been  arguable, 
but  as  it  is  there  was  no  other  plaice,  and 
aa  it  is  stated  to  us  that  the  overseers 
hod  no  other  office  I  am  inclined  to  think 
that  tius  is  their  office. 

With  regard  to  the  other  point,  my 
doubt  only  goes  to  this  extent,  that  ^ 
the  case  rested  on  it  I  should  have  wished 
to  have  heard  argument  on  the  other  side 
before  decidiag ;  but  as  the  latter  point 
is  clear  this  is  not  necessary,  because  I 
base  my  judgment  on  the  latter  point, 
and  I  connder  that  the  service  was  good. 

Beeisum  affirmed  wUh  costs. 


SoiieitorR — 3.  E.  Pox  &  Co.,  agents  for  Conquest 
tc  Clare,  Bedford,  for  appellant;  Sharpe  & 
muthome,  agents  for  L.  Jeseopp,  Bedfoid,  for 
n^pondent. 
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IN  THE  COMMON  PLEAS  DIVISION. 

(Appeal  from  Bemsing  Barrister's  Court.) 

1878.     1       BBNNBTT  (appeUafti)  v. 


Nov.  28, 


:.} 


ATKINS  (respondent). 


Parliament — Borough  Vote — Payment 
of  Poor  Bates  hy  Landlord — Poor  Bate 
Assessment  and  Collection  Act,  1869  (32 
§•  33  Yict.  c.  41),  sees.  3,  4,  and  7— De- 
ductions allowed— Notice  in  Writing  to 
Overseers  a  Condition  precedent — Waiver. 

It  is  a  condition  precedent  to  ihe  over- 
seers of  a  parish  being  empowered  to  make 
any  abatement  or  deduction  from  a  poor 
rate  wnder  section  4,  sub-section  2  of  the 
Poor  Bate  Assessment  and  Collection  Act, 
1869  (32  ^  33  Vict.  c.  41),  that  the  owner 
of  the  rateable  hereditaments  should  give 
notice  to  snch  overseers  in  writing  thai  he 
is  willing  to  be  rated  in  respect  of  aU 
such  hereditaments  of  which  he  is  owner, 
whether  the  same  be  occupied  or  not ;  and 
the  giving  of  suc^  notice  w  a  matter  which 
cannot  be  waived  by  the  overseers  as  they 
act  in  discharge  of  a  public  duty. 

Therefore  where  no  such  notice  was 
given,  but  the  mvner  (pursuant  to  an 
agreement  wUit  his  tenant,  the  occupier,) 
paid  the  poor  rate  made  in  respect  of  the 
hotue  the  tenant  occupied,  and  was  allowed 
by  the  overseers  a  dediuiion  from  the  rate 
not  exceeding  the  limit  given  by  such  sec. 
tion  4,  subsection  2,  but  which  deduction 
was  not  authorised  by  amy  other  clause  in 
the  Act,  it  was  held  that  there  had  rwt 
been  such  a  payment  of  poor  rate  as  was 
by  the  Act  to  be  deemed  a  payment  of  the 
fuU  rate  by  the  occupier  for  the  purpose  of 
the  franchise,  and,  consequently,  that  such 
oocupier  was  not  entitled  to  the  borough 
franchise  under  section  3  of  the  Represeida- 
tion  of  the  People  Act,  1867. 

Consolidated  appeal  from  the  decision 
of  the  Bevising  Barrister  appointed  to 
revise  the  list  of  voters  for  ^e  borough 
of  New  Windsor. 

The  respondent  duly  objected  to  the 
name  of  the  appellant  being  retained  on 
the  list  of  voters  for  the  parish  of  Clewer, 
in  the  said  borough. 

The  description  of  the  appellant  on 
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the  said  list  was  as  follows: — Bennett, 
Charles :  91,  Victoria  Cottages :   Honse : 
91,  Victoria  Cottages. 

The  appellant    occupied    during    the 
qualifying  period  a  house.  No.  91,  Vic- 
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toria  Cottages,  and  he  stated  that  hj 
agreement  with  the  owner  of  the  honse 
the  owner  paid  the  poor  rate  thereon. 

The  rating  of  the  said  house,  No.  91, 
Victoria  Cottages,  was  as  follows : — 


Parish  of  Clewer^-Rate  made  in  the  month  of  October,  1877. 

No. 

Aireiirsdae 

or  it 

exooaed 

If  ezoiued, 

irrite  the  word 

ezcnwd 

Xame  of 
Oocupier 

Name  of       ,  ""^^SH^"' 

Name  or 

fdtaatloii 

of  property 

263 

£<.<<. 

- 

Bennett,  Chatle* 

B.  B.Oirdner 

Cottage 

91,  Victoria  Cottages 

Batlmated 
extent 

estimated 
rental 

Rateable 
Taloe 

Bate  at  6d. 
In  the  pound. 

Amount  of  rate  aa- 
aeeaed  npon  and  pay- 
able by  the  owner  in- 
stead of  the  oocni^er 
by  virtue  of  the  sta- 
tute or   statutes    in 
that  behalf 

Allowed 
to  owner 

Total  amonnt 

to  be 

ooUeoted. 

Amonnt 
aotuaOy 
collected 

A.  n.  p. 
0    0    S 

£    >.  d. 

10    0    0 

£    <.  d. 
8    0    0 

£    4.  d. 
0    4    0 

£    4.    d. 
0    8    0 

£  <.  d. 
0    10 

£    <.  d. 
9    9    6 
IBraokstted 
with  other 
names 

£    <.  d. 

9    9    6 

The  Assistant  Qyerseer  of  the  parish  of 
Clewer  produced  the  minute-book  of  the 
vestiy  of  the  parish  of  Clewer,  &om 
which  it  appeared  that  at  a  Vestry  meet- 
ing of  that  parish,  held  the  11th  day  of 
November,  1869,  it  was  proposed  by  Mr. 
Foster,  seconded  by  mi.  George,  and 
ordered  that  the  owners  of  all  rateable 
hereditaments  in  that  parish  to  which  the 
4th  section  of  the  Poor  Bate  Assess- 
ment and  Collection  Act,  1869,  applied, 
be  rated  to  the  poor  rate  in  respebt  of 
such  rateable  hereditaments  instead  of  the 
occupiers ;  under  which  order  of  the 
vestry  owners  of  property  were  entitled 
to  an  allowance  of  fifteen  per  cent,  from  the 
fall  amount  of  rate  payable  by  ordinary 
occupiers. 

The  assistant  overseer  stated  that 
neither  he  nor  the  overseers  had  received 
any  notice  in  writing,  as  required  by  the 
4th  section,  sub-section  2,  of  the  Poor 
Bate  Assessment  and  Collection  Act, 
1869,  from  the  owner  of  the  cottage  No. 
01,  Victoria  Cottages,  that  he  was  willing 
to  be  rated  and  to  pay  the  rates  made  in 
respect  of  the  said  cottage,  whether  the 
same  was  occupied  or  not ;  and  although 
such  notice  had  not  been  gfiven,  the  owner 


had  been  allowed  a  further  abatement  or 
deduction  of  ten  per  cent.,  malring  to* 
gether  an  allowance  of  twenty-five  per 
cent,  firom  the  full  amount  of  rate  paid  by 
ordinary  occupiers. 

It  was  objected  to  the  appellant's  right 
to  be  on  the  list  of  voters  that  the  extra 
ten  per  cent,  was  illegal,  as  no  notice  in 
writmg  had  been  g^ven  by  the  owner  to 
the  overseers  that  he  was  willing  to  be 
rated  and  pay  the  rates  in  respect  of  cot- 
tage No.  91,  Victoria  Cottages,  whether 
the  same  was  occupied  or  not,  and  that 
he  had  not  paid  an  equal  amount  of  rate 
in  the  pound  to  that  paid  by  an  ordinary 
occupier,  as  required  by  the  People's 
Bepresentation  Act,  1867,  section  3,  sub- 
section 4. 

On  behalf  of  the  appellant  it  was  con- 
tended that  the  rate  luiving  been  paid  by 
the  owner,  he  being  rated  instead  of  the 
occupier,  pursuant  to  the  order  in  vestry, 
such  payment  by  the  owner  must  be  con- 
sidered as  that  of  the  occupier,  by  virtue 
of  the  7th  section  of  the  Poor  Bate  Assess- 
ment and  Collection  Act,  1869. 

The  Bevising  Barrister  held  that  there 
was  no  proof  or  evidence  that  any  written 
notice  had  ever  been  given  by  the  owner 


Digitized  by 


Google 


Vol.  48.] 


MICHASLHAS  1878  to  MICHAELMAS  1879. 


97 


BetuuU  ▼.  Jtiiitt,  C.P. 
to  tiie  overseers,  as  reqnired  bj  section 
4,  snb-seotion  2,  of  the  Poor  Bate  Assess- 
ment and  Collection  Act,  1869,  to  entitle 
bim  to  the  farther  abatement  or  deduction 
of  ten  per  cent.,  as  had  been  allowed  to 
the  owner  bj  the  overseers,  and  therefore 
the  owner  was  not  entitled  to  the  extra 
deduction  of  ten  per  cent ,  and  the  extra 
allowance  of  ten  per  cent,  allowed  by  the 
overseers  to  the  owner  was  an  illegal 
allowance;  and  that  the  appellant  ^d 
not  therefore  on  or  before  the  20th  of 
July  last  hona  fide  paid  an  equal  amonnt 
in  the  ponnd  to  tiiat  payable  by  other 
ordinary  oocapiers  in  respect  of  all  poor 
rates  that  had  become  payable  by  him  in 
respect  of  t>he  premises  occnpied  by  him 
np  to  the  preceding  5th  of  January ;  and 
the  Bevising  Barrister  ennnged  the 
name  of  the  appellant  from  the  said  list. 

If  the  Conrt  should  be  of  opinion  that 
the  amount  paid  by  the  owner,  after  de- 
ducting the  extra  allowance  of  ten  per 
cent.,  was  a  legal  amount  without  any 
notice  being  g^ven  to  the  overseers,  and 
was  a  sufficient  payment  of  the  rate  by 
the  appellant  within  the  meaning  of  the 
4th  section  of  the  People's  Bepresentation 
Act,  1867,  sab-section  3,  the  name  of  the 
appeUant  was  to  be  inserted  in  the  said 
hst. 

The  names  of  280  other  persons 
whose  qnaliflcations  were  similar  to  those 
of  the  appellant,  and  who  were  objected 
to  on  the  same  ground,  were  also  ex- 
pnnged  by  the  Bevising  Barrister,  and 
their  sippeaia  were  consolidated  with  the 
principal  case. 

The  SoUeitor-Oenerai  (Lewis  Ooward 
with  him),  for  the  appellant. — The  only 
qnestion  is  whether  the  absence  of  proof 
of  a  notice  in  writing  to  the  overseers, 
aocordine  to  section  4,  sub-section  2 
of  the  Foot  Bate  Assessment  and  Ool< 
kotion  Act,  1869  (32  &  38  Vict.  c. 
41),  made  the  deduction  of  the  extra 
allowance  of  ten  per  cent,  illegal ;  and 
it  may  be  assumed  that  the  owner  paid 
to  the  parish  all  that  the  parish  would 
be  entitled  to  receive,  if  such  notice  had 
been  given.  The  scheme  of  the  statute, 
as  sh^ni  by  sections  3  and  4  (1),  is  to 

(1)  Tb»  foUowing  are  sections  8  and  4,  vis., 
Mctaon  3:  "In  caae  the  latMble  valne  of  any 
Vol.  48.— Q.B.,  CJP.  8e  £xcr. 


allow  the  parish  to  enter  into  arrange 
ments  with  the  owners  of  certain  houses, 
by  which  the  rates  shall  be  paid  by  the 
owner  instead  of  by  the  occupier.  As  a 
consideration  for  the  owner  doing  so, 
fifteen  per  cent,  is  to  be  allowed  him  for 
collecting  the  rate  from  the  tenant,  in 
the  shape  of  rent,  so  saving  the  parish 
the  trouble  of  collecting  it;  and  as  a 
further  consideration,  if  the  owner  will 
undertake  to  pay  the  rate,  whether  the 
house  be  vacant  or  not,  an  additional  do. 
duction  not  exceeding  fifteen  per  cent, 
is  to  be  allowed  him.  It  is  consistent 
with  the  facte  as  they  appear  in  this  case 
that  the  owner  has  for  the  last  ten  years 
paid  all  the  rates  in  respect  of  all  the 
houses  of  which  he  is  owner,  whether 
they  were  occupied  or  not,  and  has  been 
allowed  by  the  ovei-seers  a  deduction  of 
251.  per  cent.  May  it  not  therefore  be 
assumed  that  everything  has  been  done 

hereditament  does  not  exceed"  (a  certain  sum 
varying  accoidinK  to  the  sitnation  of  the  heredita- 
ment, and  whi(£  in  the  present  case  was  8{.) 
"  and  the  owner  of  such  h»editament  is  willing 
to  enter  into  an  agreement  in  writing,  with  the 
oTereeers,  to  become  liable  to  them  for  the  poor 
latea  assessed  in  respect  of  such  hereditament, 
for  any  term  not  being  less  than  one  year  from 
the  date  of  such  agreement,  and  to  pay  the  poor 
rates  whether  the  hereditament  is  occupied  or 
not,  the  orerseera  may,  subject  nerertheless  to 
the  control  of  the  vestiy,  agree  with  the  owner  to 
receive  the  rates  from  him,  and  to  allow  to  him  a 
commission  not  exceeding  twenty-five  per  cent, 
on  the  amonnt  thereof." 

Section  4.  "The  yestiy  of  any  parish  may, 
from  time  to  time,  order  that  the  owners  of  all 
rateable  hereditaments  to  which  section  3  of 
this  Act  extends,  situate  within  such  parish,  shall 
be  rated  to  the  poor  rate  in  respect  to  such  ratea- 
ble hereditaments,  instead  of  the  occupiers,  on  all 
rates  made  after  the  date  of  such  order;  and 
thereupon,  and  so  long  as  such  order  shall  be  in 
force,  the  following  enactments  shall  have  effect: — 

"  1.  The  overseers  shall  rate  the  owners  instead 
of  the  occupiers,  and  shall  allow  to  them  an  abate- 
ment or  deduction  of  fifteen  per  centum  from  the 
amount  of  the  rate. 

"  2.  If  the  owner  of  one  or  more  such  rateable 
hereditaments  shall  give  notice  to  the  overseers, 
in  writing,  that  he  is  willing  to  be  rated  for 
any  term  not  being  less  than  one  year  in  respect 
of  all  such  rateable  hereditaments  of  which  he  is 
the  owner,  whether  the  same  be  occupied  or  not, 
the  overseers  shall  rate  such  owner  accordingly ; 
and  allow  to  him  a  further  abatement  or  deanc' 
tion  not  exceeding  fifteen  per  centum  from  the 
amount  of  the  rate  daring  the  time  he  is  so  rated." 
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properly,  as  required  by  the  Act,  to 
entitle  such  deduction  to  be  made  P 

[LOBD  COLBHIDGE,  C.J. — ^Yon  moflt,  I 
think,  argne  on  the  assnmption  that  there 
was  no  notice  in  writing  ever  given  to  the 
oyerseers.  For  if  such  notice  had  been 
given,  the  owner  at  least  mnst  have 
known  it  and  might  have  proved  it.] 

Very  well ;  then  assuming  that  to  be 
so  for  the  pnrpose  of  the  present  argu- 
ment, the  absence  of  such  notice  is  not 
&tal  to  the  franchise.  It  will  be  said  on 
the  other  side  that  the  requirement  in 
sub-section  4  of  section  3  of  the  Bepre- 
sentation  of  the  People  Act,  1867  (30  &  31 
Yict.  c.  102),  that  the  occupier  should 
pay  "  an  equal  amount  in  the  pound  to 
that  payabliB  by  other  occupiers  in  respect 
of  all  poor  rates  that  have  become  payable 
by  him  in  respect  of  the  said  premises," 
has  not  been  complied  with.  That  is  not 
so ;  payment  by  tiie  landlord  is  payment 
by  the  tenant,  and  the  parish  has  received 
what  the  32  &  33  Vict.  c.  41,  has  enacted 
shall  be  deemed  equivalent  to  a  full  rate. 
The  7th  section  of  that  last  Act  expressly 
enacts  that  "  every  payment  of  a  rate  by 
the  owner,  whether  he  is  himself  rated 
instead  of  the  occupier,  or  has  agreed  with 
the  occupier  or  with  the  overseers  to  pay 
such  rate,  and  notwithstanding  any  allow- 
ance or  deduction  which  the  overseers  are 
empowered  to  make  from  the  rate,  shall 
be  deemed  a  payment  of  the  full  rate  by 
the  occupier  for  the  pnrpose  of  any  quali- 
fication or  franchise  which  as  regards 
rating  depends  upon  the  payment  of  the 
poor  rate."  What  that  statute  intended 
as  a  consideration  for  the  parish  making 
the  allowance  to  the  owner  is,  first,  the 
being  relieved  firom  the  trouble  and  ex- 
pense of  collection  of  the  rate  from  the 
occupier,  and  in  respect  of  this  an  allow- 
ance of  fifteen  per  cent,  is  to  be.  made  to 
the  owner ;  and,  secondly,  the  payment  of 
the  rate  whether  the  premises  be  occupied 
or  not,  and  for  this  a  further  allowance  is 
authorised  not  exceeding  fifteen  per  cent. 
Then  can  it  be  said,  when  the  substance 
of  the  Act  has  been  performed,  and  the 
parish  has  received  this  consideration  for 
a  number  of  years,  the  mere  omission  of 
a  written  agreement  in  the  one  case  or  of 
a  written  notice  in  the  other  is  to  disfran- 
chise the  tenant^  who  is  no  party  to  the 


arrangement  between  the  parish  and  the 
owner,  and  who  has  no  right  or  means  of 
learning  whether  the  statnte  has  been 
complied  with  in  this  respect  or  not  P  The 
19th  section,  by  which  it  is  enacted  that 
the  overseers  are  to  insert  the  name  of 
the  occupier  in  the  rate-book  whether  the 
rate  is  collected  from  the  owner  or  occu- 
pier, and  that  the  occupier  is  to  be  deemed 
duly  rated,  contains  a  proviso  that  the 
occupier,  notwithstanding  his  name  has 
been  omitted,  "  is  to  be  entitled  to  eveiy 
qualification  and  franchise  depending 
upon  rating  in  the  same  manner  as  if  his 
name  had  not  been  so  omitted. ' '  Although 
this  is  not  a  case  of  rating  to  which  that 
section  applies,  it  may  be  referred  to  as 
exhibiting  the  intention  of  the  Legisla- 
ture to  guard  the  franchise  in  cases  like 
the  present,  where  the  owner  agrees  to 
pay  the  rates.  The  case  of  Dtirant  r. 
Withers  (2),  on  which  the  other  side  re- 
lies, does  not  apply  to  the  present  case. 
The  agreement  which  had  been  made 
there  between  the  owner  and  the  over, 
seers  of  the  parish  was  said  to  have  been 
an  agreement  under  59  Geo.  3.  c.  12,  and 
sec.  23  of  that  Act  declared  that  nothing 
in  that  Act  should  give  power  to  assess 
the  owner  not  being  the  oocnpier  of  any 
house  in  any  boivngh  in  which  the  right 
of  voting  for  members  of  Parliament  de- 
pended on  the  rating.  So  that  by  the 
express  language  of  that  statute  the 
assessment  was  illegal,  and  the  4«.  8(2. 
which  was  paid  by  the  owner  was  not  the 
rate  which  was  due,  but  a  composition 
rate.  Neither  the  decision  nor  the  rea- 
soning of  the  Judges  in  that  case  is  ap- 
plicaUe  to  the  present,  unless  it  be  held 
that  the  notice  in  writing  is  a  condition 
precedent  to  the  power  of  the  overseers 
to  make  any  allowance  at  all,  which  is  not 
what  the  Act  intended.  In  The  Queen  v. 
The  Mayor,  Sfc,  of  Kidderminster  (3),  the 
decision  was  on  a  local  statute  by  which 
certain  owners  of  houses  within  a  borough 
were  to  be  rated  instead  of  the  occupiers, 
and  the  overseers  might  compound  with 
the  owners  at  a  certain  rate  according  to 
the  rent  or  value,  but  that  nothing  in  the 
Act  was  to  afiect  any  municipal  franchise 

(2)  2  Hop.  &  ColL  202 ;    8.  c.  48  Law  J.  Bep. 
C.P.  118 ;  s.  c.  Law  Bep.  9  CJP.  267. 
(8)  20  Law  J.  Rep.  ^.B.  281. 
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of  the  ocoapiers ;  and  it  was  held  that 
the  title  of  the  occupier  to  be  put  on 
the  bnrgess  roll  could  not  be  affected  by 
any  mistake  in  the  amount  of  the  com- 
position between  the  owner  and  the  over- 
seers. The  language  of  the  Poor  Bate 
Assessment  and  Collection  Aot,  1869,  in 
sections  3  and  4  is  curious :  in  the  Srd 
section  it  is,  if  the  owner  "  is  willing  to 
enter  into  an  agreement  in  writing."  The 
willingness  and  not  the  agreement  is  re- 
quired to  be  in  writing ;  and  in  sab-sec- 
tion 2  of  section  4  it  is  "  if  the  owner 
shall  give  notice  in  writing  that  he  is 
willing."  The  notice  therefore  is  only 
somet&ng  preliminary  to  the  afpreement 
which  may  be  made  between  him  and  the 
0T6rse»»,  and  which  agreement  need  not 
be  in  writing.  The  agreement  may  be 
here  inferred  &om  what  was  done  for  a 
number  of  years,  durine  which  twenty- 
five  per  oent.  has  been  allowed.  Is  then 
the  whole  transaction  to  be  vitiated,  and 
eepeoiaUy  as  against  third  parties,  because 
a  notice  which  is  only  preliminary  to  the 
agreement  is  not  proved  to  have  been 
given  P  The  omission  to  give  this  notice 
might  be  waived  by  the  overseers.  To 
gfive  effect  to  the  contention  on  the  part 
of  the  respondent)  the  words,  "  after  no- 
tice in  writing  to  the  overseers,"  will  have 
to  be  inserted  in  section  7  after  the  words, 
"  empowered  to  nu^e  from  the  rate." 

Kingdon,  for  the  respondent. — There  is 
a  difference  between  the  Srd  and  4th  sec- 
tions of  the  Poor  Bate  Assessment  and 
Collection  Act,  1869.  The  third  section 
applies  to  volnntary  agreements  and  al- 
ktwanoee,  and  the  4th  section  applies  to 
orders  and  allowances  which  are  absolute. 
The  agreement  in  section  3  and  the 
notice  in  section  4  are  in  respect  of  houses 
which  may  be  vacant,  and  therefore  in 
order  to  bind  the  owner,  and  to  protect 
the  parish  in  case  of  any  dispute,  the 
siSitnte  requires  that  both,  the  agreement 
in  the  one  case  and  the  notice  in  the 
other,  shall  be  in  writing.  The  case  here 
wholly  turns  on  the  4th  section,  and  the 
further  deduction  which  the  overseers  are 
empowered  to  make  under  sub-section  2 
of  ihat  section  is  only  if  the  owner  "  shall 
give  notice  to  the  overseers  in  writing 
that  he  is  willing  to  be  rated,"  whether 
the  premises  be  occupied  or  not.     It  is 
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therefore  essential  that  such  notice  should 
be  given  to  enable  the  deduction  or  allow- 
ance to  be  made.  If  this  be  so,  the  case 
of  Durant  v.  Withers  (2)  applies. 

[LoBD  CoLXBiDaB,  C.J. — The  Aot  of  59 
Qeo.  3.  c.  12,  in  that  case  expressly  made 
the  rating  of  the  owner  unlawful  so  far  as 
regfards  we  franchise.  Here  you  say  it  is 
the  same  thing  if  the  deduction  is  what 
the  overseers  are  not  empowered  to 
make.] 

Yes.  The  notice  in  writing  is  a  condi- 
tion precedent  to  the  authority  to  make 
the  allowance,  and  if  that  be  not  given,  as 
it  was  not  in  this  case,  the  allowance  is 
not  one  which  is  referred  to  in  the  7th 
section  as  an  allowance  the  overseers  are 
empowered  to  make,  and  consequently 
there  has  not  been  a  payment  of  an  equal 
amount  in  the  pound  to  that  payable  by 
other  occupiers  within  the  meaning  of 
section  3,  sub-section  4,  of  the  Bepresen- 
tation  of  the  People  Act,  1867. 

The  Solioitor-Oenerdl,  in  reply,  con- 
tended  that  the  giving  of  the  notice  might 
be  waived,  and  further,  that  if  the  full 
rate  or  its  equivalent,  as  authorised,  had 
not  been  paid,  then  notice  of  the  rate  in 
arrear  should  have  been  given  to  the 
voter,  according  to  section  28  of  the  Be- 
presentation  of  the  People  Act,  1867,  and 
that  until  such  notice  was  given  there  was 
no  such  rate  payable  by  the  voter— 
Flatcher  v.  Boodle  (4). 

LoED  CoLBEiDOB,  C.J.— The  aiynment 
of  this  case  has  occupied  a  considerable 
time,  but  in  my  judgment  the  point  is  a 
simple  and  short  one.  I  assume  that  it 
has  been  found  by  the  Bevising  Barrister 
that  no  notice  was  given  by  the  owner  to 
the  overseers,  as  required  by  the  section 
4,  sub-section  2  of  the  Poor  Bate  Assess- 
ment and  Collection  Act,  1869  (32  &  33 
Vict.  c."41).  It  is  true  that  the  case 
does  not  find  this  in  express  terms ;  but 
the  Solicitor-General  admitted,  for  the 
purpose  of  his  argument,  that  no  notice 
in  foot  had  been  given,  and  I  therefore 
assume  that  that  was  so  ;  and  the  ques- 
tion then  is,  whether  the  deduction  of 
25Z.  per  cent.,  which  had  been  allowed  to 
the  owner  from  the  full  amount  of  rate, 

(4)  Hop.  &  PhiL  288 ;  s.  c.  84  Law  3.  Eep.  GP. 
77. 
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can  be  jostified.  Now  that  mnst  depend 
on  the  trae  oonstmction  of  the  sections 
of  the  32  &  33  Yiot.  c.  41.  It  is  qnite 
true  that  the  person  to  be  affected  by 
onr  judgment  is  not  the  owner,  bnt  the 
occnpier,  and  it  may  be  said  that  a  jadg- 
ment  disfranchising  the  occnpier  is  dis> 
franchising  him  for  what  he  has  no 
means  of  preventing,  he  being  no  parly 
to  the  proceedings  between  the  owner 
and  the  parish,  and  having  no  means  of 
knowing  whether  the  same  have  or  have 
not  been  properly  carried  ont.  One 
answer  to  this,  and  that  a  short  one,  is, 
that  we  have  nothing  to  do  with  the 
effect  of  the  statute,  bat  have  only  to 
construe  the  enactment  to  the  best  of 
our  ability,  and  if  the  effect  be  contrary 
to  public  policy,  it  is  for  the  Legislature 
to  alter  it.  A  better  though  a  narrower 
answer  is,  that  the  provisions  of  the  sta^ 
tute  give  certain  privileges  to  the  voter 
with  reference  to  the  rating  required  for 
the  franchise,  and  which  he  would  not 
have  had  but  for  these  provisions,  and 
therefore,  as  he  takes  the  benefit  on  the 
one  hand,  so  he  mnst  on  the  other  hand 
take  the  disadvantage.  Now  the  ques- 
tion is,  were  these  deductions  proper? 
I  doubt  whether,  in  any  view  of  the 
statute,  the  deduction  of  twenty-five  per 
cent,  could  be  sustained,  because,  as  I 
gather,  no  question  was  raised  under  the 
third  section  of  the  32  &  33  Vict.  c.  41 ; 
in  other  words,  there  was  no  evidence  of 
any  agreement  with  the  overseers  accord- 
ing to  that  section,  nor  indeed  any  sug- 
gestion of  any  such  agreement  having 
been  made,  so  as  thereby  to  justify  an 
allowance  of  twenty-five  per  cent. ;  and 
at  all  events,  as  regards  the  fiurther 
abatement  of  ten  per  cent,  which  was 
allowed  in  addition  to  the  fifteen  per 
cent.,  the  case  finds  as  a  fact  that  which 
puts  the  appellant  ont  of  Court,  and 
therefore  it  is  unnecessary  that  I  should 
decide,  and  I  do  not  wish  to  do  so, 
whether  under  section  4  the  dednction 
of  twenty-five  per  cent,  could  have  been 
sustained.  Whether  the  case  be  looked 
at  as  turning  on  the  third  or  on  the 
fourth  section,  or  on  these  two  sections 
taken  together,  my  judgment  must 
equally  be  against  the  appellant.  Now 
the  third  action  provides  for  a  case  in 
which,  irrespectively  of  any  act  of  the 


parish  by  its  vestry,  there  is  an  agree- 
ment between  the  owner  and  the  over- 
seers for  the  payment  of  the  poor-rates. 
[His  Lordship  read  the  third  section.] 
The  fourth  section  deals  .with  another 
state  of  things.  It  is  limited  to  places 
to  which  the  third  section  applies.  It 
states  that  "  the  vestry  may  order  the 
owner  to  be  rated  instead  of  the  occupier 
in  respect  of  hereditaments,  to  which 
section  3  applies ; "  and  whilst  such 
order  is  in  force  sub-section  1  enacts 
that  "  the  overseers  shall  rate  the  owners 
instead  of  the  occupiers,  and  shall  allow 
an  abatement  of  fifteen  per  cent."  That 
applies  only  where  the  hereditaments  are 
occupied  and  the  owners  are  rated  t» 
invito;  but  by  sub-section  2  the  4th 
section  goes  on  to  say  that  "  if  the  owner 
shall  give  notice  in  writing  that  he  is 
willing  to  be  rated  for  any  term  not  leas 
than  one  vear  in  respect  of  heredita- 
ments of  wnich  he  is  the  owner,  whether 
the  same  be  occupied  or  not,  the  over- 
seers shall  rate  such  owner  accordingly, 
and  allow  him  a  further  abatement  not 
exceeding  fifteen  per  cent."  Now  I  am 
of  opinion  that  the  agreement  must  be 
in  writing  to  be  an  agreement  within 
the  3rd  section,  and  that  the  notice  must 
be  in  writing  to  be  a  notice  within  the 
4th  section,  and  that  their  being  so  in 
writing  are  conditions  precedent  to  any 
allowance  to  the  owner,  whether  under 
section  3  or  under  section  4.  The  3rd 
section  clearly  contemplates  the  agree- 
ment being  in  writing.  With  regard  to 
the  4th  section,  the  construction  is  this  : 
By  the  statute  of  43  Eliz.  c.  2,  and  sub- 
sequent Acts  the  overseers  are  empowered 
to  make  rates  for  the  relief  of  the  poor ; 
bnt  in  doing  so  they  must  rate  all 
equally,  and  if  they  do  not  the  rate  is 
bad.  By  this  4th  section  of  32  A;  33 
Vict.  c.  41,  the  overseers  are  empowered 
nnder  certain  conditions  to  rate  un- 
equally ;  bnt  if  they  do  not  puisne  the 
conditions  of  tliis  enactment,  the  rating 
unequally  would  not  be  valid.  In  the 
present  case  the  overseers  have  rated  un- 
equally, and  have  not  pursued  the  con- 
ditions  of  the  statute.  I  confess  I  dis- 
like being  drawn  into  a  consideration  of 
what  is  called  the  intnitus  or  spirit  of 
an  Act  of  Parliament,  where  the  words 
are    plain     which     we     are     required 
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to  gire  effect  to.  Here  the  words 
of  the  statate  are  plain,  and  only  em- 
power  the  overaeera  in  a  particular 
evBnt  to  make  the  allowance,  and  that 
event  has  not  here  arisen.  That  in  my 
judgment  shortly  disposes  of  this  case. 
It  is  said,  however,  that  the  overseers 
nuty  waive  this  notice  in  writing.  I  do 
not  see  any  provisions  of  the  statute 
which  would  enable  them  to  do  so ;  and 
therefore,  as  they  act  in  discharge  of  a 
public  duty,  in  my  opinion  they  can  do 
nothing  of  the  sort. 

Then  there  is  the  7th  section  of  the 
statute.  That  section  deals  with  the 
payment  of  rates,  both  by  the  occupier 
and  the  owner ;  and  in  certain  caaes  it 
enacts  that  payment  by  the  owner  shall 
be  payment  by  the  occupier  for  the  pur- 
pose of  the  franchise.  The  first  part  of 
it  deals  with  the  pajrment  by  the  occu- 
pier; that  is  not  tlus  case.  The  next 
port  is  with  respect  to  payment  by  the 
owner ;  it  says,  "  every  payment  of  a 
rate  by  the  owner,"  that  I  think  means 
the  payment  of  a  full  rate,  "  whether  he 
is  hmiself  rated  instead  of  the  occupier, 
or  has  agreed  with  the  occupier  or  with 
the  overseers  to  pay  such  rate,  and  not- 
withstanding any  allowance  or  deduction 
which  the  overseers  are  empowered  to 
make  from  the  rate  shall  be  deemed  a 
payment  of  the  full  rate  by  the  occupier" 
for  the  purpose  of  the  fitmchise.  Then 
what  is  the  allowance  or  deduction  from 
the  rate  which  may  be  made  ?  It  must 
be  what  the  overseers  are  empowered  to 
make ;  and  if  it  be  not  such,  then  the 
owner  who  pays  does  not  pay  what  shall 
be  deemed  a  full  rate.  Now  in  my 
opinion  "  empowered  "  here  means  em- 
powered by  law.  The  law  but  for  this 
statute  requires  an  equal  rate  to  be  paid. 
By  this  statute,  if  certain  conditions  are 
fulfilled,  the  overseers  are  empowered  to 
make  a  deduction  from  the  rate ;  but  if 
the  conditions  are  not  fulfilled,  then  the 
overseers  are  not  empowered  to  make  it. 
Here  they  hi^ve  not  been  fulfilled ;  con. 
sequently  the  overseers  were  not  so  em- 
powered, and  the  decision  of  the  B«- 
vising  Barrister  ought  to  be  affirmed. 

Gbovb,  J. — I  also  am  of  opinion  that 
the  decision  of  the  B«vising  Barrister  was 
right ;  but  for  some  time^doring  the  argu- 
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ment  I  confess  that  the  leaning  of  my 
mind  was  in  the  contrary  direction,  be- 
cause it  was  argued  by  the  Solicitor. 
General,  and  apparently,  as  I  understood, 
acquiesced  in  by  the  counsel  for  the  re- 
spondent, that  the  agreement  with  the 
overseers  within  the  meaning  of  the  sta- 
tute might  be  a  verbal  agreement.  If 
that  had  really  been  so,  it  would  have 
had  this  effect  on  my  mind :  Supposing 
the  agreement  might  be  verbal,  then  sec- 
tions 7  and  8  would  have  great  force  in 
shewing  that  the  franchise  is  not  made  to 
depend  on  any  preliminary  matter,  but 
on  an  agreement  between  the  owner  and 
overseers  to  pay  the  rate,  and  which 
agreement  need  not  be  in  writing.  The 
7th  section  says, ' '  Every  payment  of  a  rate 
by  the  owner,  whether,"  inter  alia,  he 
"  has  agreed  with  the  overseers  to  pay 
such  rate,  and  notwithstanding  any  al- 
lowance," "  shall  be  deemed  a  payment  of 
his  full  rate  by  the  occupier  for  the  pur. 
pose"  of  the  franchise.  Now  if  the 
agreement  there  alluded  to  referred  to  the 
stgreement  mentioned  in  the  8rd  section, 
or  to  what  may  be  called  an  agreement  in 
sub-section  2  of  the  4th  section,  then  the 
substance  on  which  the  franchise  de- 
pended  was  the  agreement  itself,  which 
might  be  verbal,  and  the  preliminary  as 
to  notice  could  not  affect  the  franchise. 
But  upon  mor?  carefully  reading  the  3rd 
section,  I  have  come  to  the  conclasion  that 
it  does  require  the  agreement  to  be  in 
writing ;  and  if  so  it  shews  that  before  the 
allowance  should  be  made  to  the  owner 
by  the  overseers  there  must  be  in  the  one 
case  a  definite  agreement  in  writing,  and 
in  the  other  case  a  notice  in  writing.  I 
think  it  is  clear  that  the  proper  reading 
of  the  3rd  section  is  that  the  agreement 
must  be  in  writing.  It  states  that  the 
owner  "  is  willing  to  enter  into  an  agree- 
ment in  writing  with  the  overseers ; "  and 
it  would  be  singular  that  the  mere  inti- 
mation of  a  will  should  be  made  by  the 
statute  the  foundation  of  a  subsequent 
verbal  agreement;  but  when  one  reads 
further  on  it  seems  to  me  that  what  is  the 
essence  of  this  section  is  the  existence  of 
an  actual  agreement  in  writing,  and  that 
this  willingness  to  enter  into  the  agree, 
metit  is  only  preliminary  to  it.  The  sec- 
tion goes  on  thus  :  "  to  become  liable  to 
them  for  the  poor  rates  assessed  ia  respect 
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of  such  hereditament  for  any  term  not 
being  less  than  one  year  from  the  date  of 
such  agreement."  Now  there  conld  be 
no  date  without  an  agreement,  and  the 
only  agreement  before  mentioned  to  which 
the  words  "  such  agreement "  oonld  refer 
is  "an  agreement  in  writing."  If  the 
enactment  be  read  in  that  wwr  all  the 
words  in  it  become  sensible.  The  owner 
says,  "  I  am  willing  to  agree  to  become 
liable  to  the  overseers  to  pay  the  poor 
rates  in  respect  of  the  honse,  whether  it 
be  occupied  or  not ; "  and  the  Act  says  that 
the  oyerseers  may  on  their  part  agree  with 
the  owner  to  receive  the  rates  from  him, 
and  to  allow  him  a  commission  not  exceed- 
ing twenty-five  per  cent,  on  the  amount. 
If  the  overseers  choose,  they  may  there- 
fore enter  into  such  an  agreement  in 
writing  with  the  owner  for  any  term  not 
less  than  one  year  from  the  date  of  such 
agreement ;  but  then  if  that  be  so,  this 
gives  a  different  sense  to  the  agreement 
referred  to  in  the  7th  section,  which  must 
then  be  construed  as  meaning  an  agree- 
ment in  writing,  as  mentioned  in  the  3rd 
section.  Further,  section  4,  sub-section 
1,  enacts  that  "  the  overseers  shall  rate 
the  owners  instead  of  the  occupiers,  and 
shaXl  allow  to  them  an  abatement  or  deduc- 
tion of  fifteen  per  cent,  from  the  amount 
of  the  rate."  Next,  sub-section  2  of  that 
section  enacts :  "  If  the  owner  of  one  or 
more  such  rateable  hereditaments  shall 
give  notice  to  the  overseers  in  writing 
that  he  is  willing  to  be  rated  for  any  term 
not  being  less  than  one  year  in  respect  of 
aU  such  rateable  hereditaments  of  which 
he  is  the  owner,  whether  the  same  be  occn- 
pied  or  not,  the  overseers  bKoII  rate  such 
owner  accordingly,  and  allow  to  him  a 
further  abatement  or  deduction  not  ex- 
ceeding fifteen  per  cent,  from  the  amount 
of  the  rate  during  the  time  he  is  so  rated." 
Therefore  under  this  last  sub-section  an 
agreement  on  both  sides  in  writing  ia  not 
required  as  in  section  3,  nor  is  it  optional 
on  the  overseers  what  they  may  do ;  on 
the  contrary,  it  is  imperative,  and  what  is 
wanted  to  make  it  so  imperative  on  the 
overseers  is  that  which  is  to  be  evidence 
of  the  consent  of  the  owner  to  his  being 
so  rated.  In  the  first  case,  which  is 
nnder  the  3rd  section,  where  it  is  optional 
with  the  overseers  to  agree  or  not,  the 
agreement  is  required  to  be  in  writing ; 


and  in  the  second  case,  which  is  nnder 
section  4,  snb-seotion  2,  where  it  is  not 
optional  with  the  overseers,  the  notice  by 
the  owner  is  required  to  be  in  writing. 
Consequently  the  notice  is  not  directory 
only,  aioA.  is  something  more  than  a  pre- 
liminary matter,  for  it  becomes  a  requisite 
provided  by  the  statute  fdr  what  is  after- 
wards to  be  done;  and  its  object  is,  I 
think,  the  same  as  the  agreement  in  writ- 
ing under  the  3rd  section,  namely,  to  se- 
care  something  definite  in  writing — a 
definite  agreement  in  writing  in  the  one 
section,  and  a  definite  consent  or  notice 
in  writing  by  the  owner  in  the  other 
section.  I  also  think  the  omission  to 
give  such  notice  in  writing  is  a  matter 
which  cannot  be  waived  by  overseers,  who 
are  acting  for  the  public  nnder  the  regu- 
lations of  a  statute.  For  these  reasons, 
the  decision  of  the  Bevising  Barrister  was, 
I  think,  a  right  decision. 

LiNDUT,  J. — I  am  of  the  same  opinion. 
The  question  is  whether  the  appellant  is 
entitled  to  the  borough  vote,  he  not  having 
paid  the  rates  himself,  and  that  raises  the 
question  whether  the  landlord  has  pro- 
perly paid  the  rates  in  respect  of  the 
premises  so  as  to  make  such  payment 
equivalent  to  a  payment  by  the  appellant. 
THoA  turns  on  two  points,  first,  on  the 
construction  of  32  k  38  Vict.  o.  41 ;  and 
secondly,  on  the  power  of  the  overseers 
to  waive  the  so-called  formality  of  a  notice 
in  writing  by  the  owner.  With  respect 
to  the  construction  of  the  statute,  I  do 
not  think  that  there  can  be  any  difference 
of  opinion.  The  statute  is  an  enabling 
one,  and  the  3rd  section  applies  to  an 
agreement  which  may  be  maide  between 
the  owner  and  the  overseers  for  the  pay- 
ment of  the  poor  rates  by  the  owner.  I 
certainly  am  at  a  loss  to  know  why  the 
words,  "  willing  to  enter  into  an  agree- 
ment in  writing  "  are  used,  but  as  there 
are  afterwards  the  words,  "  from  the  date 
of  such  agreement,"  I  can  have  no  doubt 
bnt  that  the  construction  which  my  Lord 
Kud  my  brother  Grove  have  put  on  that 
section  is  the  right  one,  and  that  the 
agreement  there  meant  was  an  agreement 
in  writing.  Then  with  respect  to  section 
4,  sub-section  2,  it  is  equally  clear  that 
what  is  there  contemplated  is  that  a  notice 
in  writing  should  be  given  by  the  owner 
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before  uiyaUowanoe  should  be  made  him 
by  the  overseerB.  That  condition  has  not 
been  oomplied  with  in  the  present  case, 
amd  that,  therefore,  reduces  the  question 
to  the  last  point,  namely,  whether  it  was 
competent  tor  the  overseers  to  waive  the 
giving  of  such  notice.  At  first  I  thought 
this  plausible.  It  appeared  that  the  sub- 
stance of  the  enactment  was  that  the 
allowance  to  the  owner  should  be  in  con- 
sideration of  rating  him  in  respect  of  all 
his  houses,  vacant  as  well  as  occupied, 
and  that  as  the  overseers  had  had  the 
benefit  of  this,  which  was  the  substance, 
the  giving  of  the  notice  in  writing  was  a 
mere  matter  of  form  which  could  be  dis- 
pensed with.  But  the  answer  to  this  is, 
that  the  overseers  are  the  representatives  of 
the  paiish,  and  parishes  might  be  exposed 
to  a  great  abuse  of  power  unless  this  re- 
quisite of  the  statute  was  complied  with, 
so  that  there  might  be  evidence  capable 
of  being  produced  E^^ainst  the  owner 
either  of  the  existence  of  an  agreement 
in  writing  or  of  a  notice  in  writing.  On 
the  broad  ground,  therefore,  that  the 
overseers  are  trustees  for  the  parish,  and 
that  it  would  be  unsafe  if  a  notice  in 
writing  could  be  dispensed  with,  by  which 
the  parish  might  be  involved  in  lawsuits, 
I  am  of  opinion  that  the  overseers  had  no 
power  to  waive.  It  is  true  that  in  Leonard 
V.  AUowaya  (5)  we  held  the  other  day 
that  overseers  could  waive  compliance 
with  the  condition  of  6  Vict.  c.  18.  s.  5 
as  to  sending  in  a  chum  before  the  20th 
of  July,  but  the  reason  was  that  it  was 
almost  impossible  to  otherwise  construe 
that  statute.  The  language  is  very  dif- 
ferent here,  and  I  am  of  opinion  that  the 
overseers  cannot  waive  this  matter,  which 
is  a  condition  to  the  ma-lriTig  of  the  allow- 
anoe.  That  was  the  only  thing  about 
which  I  ever  had  any  doubt  in  the  present 
case,  and  as  the  condition  of  giving  the 
notice  has  not  been  oomplied  with,  this 
appeal  must  be  dismissed. 

Appeal  dismiued  vriUi  costi. 

SoIieitatB — C.  T.  FbillipB,  London  and  "Windaor, 
fi>r  appellant;  T.  JDniant,  agent  foi  B.  C. 
SuMit,  WindJor,  for  respondent. 


(fi)  A»U,  p.  81. 
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[IN  THE  COUBT  OF  APPEAL.] 
{Appeal  from  the  Exchequer  Dwieion.) 

1878.     1  THE  UATOB,  ALDGBMEN  AKD 
Jan.  11.    t    BUBGESSES  OF  THE  BO- 

Feb.  4.  I  BonoH  of  pbneih  v. 
June  22,  26.  f      best.* 

Market — PreteripHon — Bight  to  prevent 
Sale  of  Marketable  Articles  in  Shops  on 
Market  Day. 

The  right  of  the  ovmer  of  a  market  to 
prevent  tradesmen  from,  selling  marketable 
articles  in  their  shops  within  the  limits  of 
the  franchise,  taithout  paying  the  market 
dues  in  respect  of  such  sales,  is  not  wvrea- 
sonahle  and  may  he  gained  hy  imnnemx/rial 
custom  or  prescription.  The  grant  of  a 
market  "with  all  liberties  and  free  ouetom* 
to  such  a  market  belonging  "  does  not  imply 
such  a  right. 

In  an  action  for  the  infringement  of  such 
a  right  in  respect  of  a  meat  market  within 
a  borough,  it  was  proved  that,  from  the 
time  of  living  memory  up  to  1862,  butchers 
ha/uing  shops  uiithin  the  borough  were  in 
the  habit  of  closing  their  shops  on  market 
days  and  going  inio  the  market  to  seU  their 
goods,  paying  stallage.  That  in  1862  tieo 
butchers  refused  so  to  dose  their  shops  but 
submitted  on  actions  being  brought,  and 
aftenoards  paid  the  market  dues  for  what 
they  sold  in  their  shops  on  market  days; 
and  that  the  defendant  had  paid  dues  in 
like  ma/imer  for  some  time  before  the  year 
1875  when  he  declined  to  contitme  the  pay- 
ment: — 

Held  (reversing  the  judgment  of  the  Ex- 
chequer Division),  theU  there  was  evidence 
from  which  the  jury  might  find  that  the 
plaintiffs  had  establish^  their  right  to 
prevent  the  oumers  of  btUehers'  shops  from 
selUng  in  them  on  market  days  without 
paying  market  d/ues. 

This  was  an  action  brought  by  the 
plaintifiPs  as  owners  of  a  market  at  Penryn 
in  Cornwall,  which  they  held  from  1820 
to  1875  as  lessees  of  the  Bishop  of 
Exeter,  and  from  1875  as  owners  in  fee 
by  purchase  from  the  Ecclesiastical  Com- 
missioners.   The  statement  of  claim  al- 

*  Cbnim  Bnunwell,  LJ. ;  Beggallay,  L J. ;  and 
Theeiger,  L.J. 
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leged  that  the  plaintiffs  were  owners  in 
fee  of  a  certain  market  holden  in  the 
borough  of  Penryn  in  the  connty  of 
Cornwall  on  Thnrsdays  and  Saturdays  in 
Easter  week,  for  the  baying  and  selling, 
amongst  other  things  of  flesh  meat,  toge- 
ther  with  tolls,  stallage  and  other  perqai. 
sites  to  that  market  appertaining;  and 
that  all  persons  selling  flesh  meat  on 
Thursdays  and  Saturdays  within  the 
borough  ought  of  right  to  sell  the  same 
within  the  market,  and  not  in  any  pri- 
vate shop  without  payment  to  the  plain- 
tiffs of  the  tolls,  staJlages  and  other  per- 
quisites and  profits  of  the  market.  But 
that  on  Saturday,  the  4th  of  December, 
1875,  and  from  that  date  on  each  Satur- 
day thereafter,  the  defendant  exposed  for 
sale  in  his  shop,  within  the  limits  of  the 
borough,  flesh  meat,  and  revised  to  pay 
the  plaintiffs  any  of  the  toUs,  stallages' or 
other  perquisites  and  profits  of  the  mar- 
ket, and  caused  them  to  lose  the  toUs, 
and  thereby  disturbed  the  plaintiffs' 
market. 

The  action  wa£  tried  before  Lord  Cole- 
ridge, C.J.,  in  Middlesex,  during  the 
Michaelmas  Sittings,  1876. 

The  evidence  prodaced  at  the  trial  was 
as  follows : — 

In  1259  Henry  3  granted  a  market  at 
the  manor  of  Penryn  to  the  Bishop  of 
Exeter.  This  charter  is  recited  by  in- 
tpesdmus  in  a  second  charter  of  Richard 
2  in  1380,  which  grants  and  confirms  to 
the  Bishop  of  Exeter  that  he  and  his 
successors  for  ever  may  have  a  market 
in  his  manor  of  Peniyn  in  Cornwall 
every  week  on  Monday  ;  the  bishop  and 
his  successors  "  to  have  the  aforesaid 
market  and  a  yearly  fair  with  all  liber- 
ties and  free  customs  appertaining  to  a 
market  and  a  fair  of  this  kind." 

The  town  of  Penryn  was  incorporated 
as  a  borough  in  1621  by  James  1 .  The 
manor  of  Penryn  was  at  various  times 
leased  by  the  Bishops  of  Exeter  to  trus- 
tees for  the  corporation.  In  1820  the 
corporation  obtained  a  lease  direct,  and 
in  1820  purchased  the  manor  in  fee  from 
the  Ecclesiastical  Commissioners. 

An  old  inhabitant  of  the  borough, 
named  J.  Bobins,  sixty-three  rears  of 
age,  proved  that  as  long  as  he  could 
remember  the  meat  market  had    been 


held  on  Saturday  and  not  on  Monday, 
and  that  the  butchers  in  the  borough 
closed  their  shops  on  market-day  and 
sold  their  meat  in  the  market  at  stalls 
provided  by  the  corporation  for  which 
stallage  was  paid;  and  the  town  clerk 
was  railed,  who  deposed  that  suoh  had 
been  the  custom  since  his  appointment 
to  his  office  in  1848.  This  evidence  was 
not  contradicted. 

It  was  also  proved  that  two  butchers, 
in  the  year  1862,  had  sold  meat  in  their 
shops  and  reftised  on  demand  to  pay  to 
the  corporation  an  equivalent  to  the 
stallage  charged  in  the  market.  But  on 
actions  being  brought  against  them  by 
the  corporation  they  submitted  to  ver- 
dicts and  thenceforward  paid  the  sum 
demanded;  and  no  batchers  since  that 
time  had  sold  meat  in  their  shops  on 
market-days  without  paying  a  sum 
equivalent  to  the  stallage  charged  in  the 
market  for  doing  so. 

The  defendant  had  regularly  made 
such  payments  till  1875,  when  he  re- 
fused  either  to  pay  or  to  close  his  shop 
on  Saturdays. 

On  these  facts  the  learned  Judge  di- 
rected a  verdict  to  be  entered  for  the 
plaintiffs  for  208.,  leaving  the  plaintifEs 
to  move  the  Court  for  judgment  and  on 
the  11th  of  January,  1878, 

HerseheU  and  A.  Charles,  for  the  plain* 
tiffs,  moved  the  Exchequer  Division  ac- 
cordingly. 

Mwrphy  and  Wormald,  for  the  defend* 
ant,  opposed  the  motion. 

The  arguments  used  and  the  cases  cited 
appear  sufficiently  from  the  judgment  of 
the  Court  (Cleasbt,  B.,  and  Hawkikb,  J.), 
which  was  delivered  B&et  consideration, 
on  the  4th  of  February,  by 

Cleasbt,  B. — This  is  an  action  for  the 
disturbance  of  the  market  of  the  plaintiffii. 
The  plaintiffs  are,  no  doubt,  entitled  to 
have  a  meat  market  on  Saturdays ;  and 
the  defendant  on  a  Saturday  when  the 
market  was  held  sold  meat  in  his  own 
private  shop  in  the  town,  at  some  dis- 
tance from  the  place  where  the  market 
was  held. 

The  question  is  whether  the  franchise 
of  the  plaintiffs  was  of  such  a  nature  tiiat 
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ihey  Gonld  mftintain  an  action  against  the 
defendant. 

Similar  qnestions  have  arisen  before, 
and  two  couclasions  may  be  considered 
as  settled  by  authority.  First,  that  the 
mere  grant  of  a  market  does  not  of  itself 
confer  the  right  to  prevent  persons  from 
selling  on  market  days  in  their  private 
houses,  thongh  within  the  town  or  manor 
where  the  market  may  be  held.  This  was 
decided  in  tiie  case  of  The  Mayw  of  Mac- 
clesfidd  V.  Ohapman  (1),  It  is  pointed 
oat  in  the  indgment-  iha,t  an  old  case — 
The  Prior  of  Ihmatable's  Gate — had  been 
erroneously  supposed  to  decide  the  con- 
trary. It  may  also  be  considered  as 
decided  by  The  Earl  of  Egrenumt  v. 
Saul  (2).  We  feel  bound  by  these 
authoritieB,  although  dicta  may  no  doubt 
be  found  to  the  contrary.  See  the  case 
of  Moxley  v.  Ghadioick,  referred  to  in  the 
note  in  7  B.  &  G.  47. 

The  second  conclusion  by  which  we  are 
bound  is  that  such  aright  as  is  contended 
for  may  be  acquired  by  immemorial  en- 
joyment or  prescription.  For  this  there 
are  two  decisions — Mosl&/  v.  WalJcer  (3) 
and  The  Mayor  of  Macclesfield  v.  Ped- 
ley(i). 

It  is  not  necessary  to  say  anything 
about  the  effect  of  a  modem  grant  or  a 
grant  since  the  time  of  legal  memory  of 
a  market  with  this  additional  i^icident  of 
preventing  persons  from  selling  in  their 
own  houses  within  the  limits  of  the  fran- 
chise. The  question  does  not  arise  in  the 
preflent  case,  but  there  ore  obvious  ob- 
jections of  a  serious  nature  to  the  grant 
of  a  franchise  which  prevented  persons 
who  were  selling  meat  at  the  time  in 
their  private  houses  firom  oontinning  to 
do  so. 

The  facts  brought  before  us  in  the 
present  case  are  as  follows : — ^We  under- 
stand that  the  verdict  of  the  jury  was  not 
taken  npon  any  particular  question,  but 
npon  the  evidence  being  given  a  verdict 
was  taken  for  the  plaintiffs  generally,  it 
being  considered  there  was  sufficient  evi- 
dence  to  warrant  that  verdict.    But  the 

(1)  12  Mee.  &  W,  18;  8.c.  12  Law  J.  Rep. 
Exeh.  82. 

(2)  8  Ad.  &  E.  924 ;  •.  c.  6  Law  J.  Bep.  K.B.  205. 
(8)  7  B.  &  0.  40. 

(4)  4  &&  A.  897. 
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Court  was  npon  the  case  being  brought 
before  them  to  deal  with  the  facts  and 
say  what  the  proper  conclusion  was. 

Evidence  was  g^ven  of  a  charter  in  the 
reign  of  Henry  8,  A.D.  1259,  by  which  the 
King  granted  that  the  Bishop  of  Exeter 
and  his  successors  might  have  a  market 
in  his  manor  of  Penryn  every  week  on 
Monday,  and  also  in  every  year  a  fair  of 
three  ^ys'  duration  on  days  named,  and 
that  they  should  have  the  aforesaid  mar- 
ket and  fair  with  all  liberties  and  free 
customs  appertaining  to  such  a  market 
and  fair,  except  that  they  were  not  to  be 
the  nuisance  of  neighbouring  markets 
and  fairs. 

Pi-oof  of  this  was  given  by  a  charter  of 
confirmation  npon  an  ingpeximiis  in  the 
reign  of  Bichanl  the  2nd.  We  think  that, 
having  regard  to  these  two  charters,  there 
is  no  sufficient  ground  for  regarding  the 
charter  of  Henry  3,  which  refers  to  no 
previous  grant  as  a  confirmation  of  any 
previous  grant  of  a  market,  notwithstand- 
mg  the  use  of  the  not  usual  words  "  grant 
and  confirm  "  at  the  commencement. 

A  number  of  leases  were  produced 
from  the  bishop  to  the  borough  of  Penryn 
of  property  in  the  borough,  and  all  these 
leases  contained  the  general  words,  "  to* 
gether  with  all  markets,"  but  there  was 
no  particular  reference  in  any  lease  to 
the  market  which  formed  the  subject  of 
the  grant  by  the  Crown  to  the  Bishop  of 
Exeter  or  to  the  charter  of  Heniy  3. 
These  leases  were  granted  from  time  to 
time,  and  may  be  said  to  have  brought 
the  right  of  market  down  to  the  tune 
when  the  borough  became  purchasers  of 
the  bishop's  rights  from  the  Ecclesiastical 
Commissioners. 

One  of  the  leases,  that  of  1745,  con- 
tained an  indorsement  of  delivery  of 
seisin  of  the  Guildhall  and  market  houses. 
This  is  of  importance,  as  shewing  that  all 
rights  of  the  plaintiff  to  the  market  were 
derived  from  the  bishop.  There  was  also 
evidence  of  the  holding  by  the  plaintiffs 
of  a  meat  market  on  Saturdays,  so  far  as 
living  memory  goes.  But  there  was  no 
evidence  to  connect  in  any  way  the  mar- 
ket so  held  with  the  Mond!ay  market 
granted  in  1259. 

There  was  further  evidence  that  there 
were  three  or  four  batchers  who  had 
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ghopa  in  the  town,  and  that  it  had  been 
nsnal  for  these  batchers  on  the  Satur- 
days when  the  market  was  held  to  close 
their  shops  and  go  and  sell  in  the  market, 
and  that  this  lubd  been  done  till  1862 ; 
and  it  was  further  proved  that  in  that 
year  two  butchers  opened  their  own 
shops  on  Saturdays  and  disputed  the 
right  of  the  corporation  to  prevent  it, 
and  that  writs  having  been  issued  against 
them  they  submitted  and  paid  the  costs, 
and  that  they  have  since  had  their  shops 
open  on  the  Saturdays  and  paid  the 
plaintiffs  toll,  which  must  mean  no  doubt 
the  stallage  which  the  plainti&  would 
have  been  entitled  to  if  the  butchers  had 
occupied  stalls  in  the  market  house. 

Authorities  were  referred  to  for  the 
purpose  of  shewing  that  no  right  to  tolls 
was  acquired  by  the  charter  referred  to, 
particularly  Heddy  v.  Whedhotue  (5) ;  but 
the  real  question  in  this  case  is  not  the 
right  to  tolls,  but  the  right  to  compel  the 
defendant  to  sell  in  the  market  house  if 
at  all,  by  which  the  plaintifEs  would  ac- 
quire a  right  to  stallage  as  owners  of  the 
soil.  And  the  real  question  is  whether 
the  evidence  establishes  any  such  right. 

l^he  £ftcts  are  peculiar,  because  we  have 
a  charter  for  a  market  on  Monday,  and 
the  proof  is  that  no  market  has  ever 
been  held  on  Monday,  but  there  is  proof 
of  a  meat  market  having  been  held  on 
Saturday. 

If  the  proof  had  been  of  a  charter  for 
a  meat  market  on  Saturday  in  the  terms 
of  the  present  charter,  the  grant  being  of 
a  market  and  fair  with  all  liberties  and 
free  customs  to  such  a  market  and  fair 
belonging  [the  words  in  the  original  no 
doubt  being  cum  omnibiu  Kbertatibtis  et 
Uberis  consuetudinibtu  ad  hiyutniodi  mer- 
oaium  et  /ertam  pertineniUnig,  as  in  2%c 
Earl  of  Egremont  v.  Savl  (2)  ],  we 
should  have  felt  satisfied  that  ^ere  is 
not  sufficient  evidence  to  justify  us  in 
reading  the  grant  as  a  grant  of  a  market 
with  the  incident  of  preventing  persons 
from  selling  meat  in  their  own  houses 
away  from  the  market  As  this  incident 
is  not  a  liberty  belonging  to  a  market,  it 
would  be  enlarging  the  franchise  beyond 
the  words  and  would  be  at  variance  with 

(6)  1  Cro.  Eliz.  681. 


The  Earl  of  Egremont  v.  8aul  (2).  But 
the  plaintiffs  rested  their  case  mainly  on 
anotner  ground,  namely,  that  there  was 
sufficient  evidence  to  warrant  the  con- 
clusion of  a  right  by  prescription  to  hold 
a  market  on  Saturday  with  this  incident, 
and  it  was  said  that  if  there  was  sufficient 
evidence  of  this  enjoyment,  -the  plaintiffs 
ought  not  to  be  worse  off  because  there 
was  in  1259  also  an  express  grant,  which 
hod  vested  in  them,  of  a  Monday  market. 
And  the  cases  of  Mosley  v.  Walker  (S) 
and  The  Mayor  of  Macdesfleld  v.  Pedley 
(4)  were  referred  to  as  shewing  that  such 
a  right  might  be  so  gained.  But  upon 
referring  to  these  cases  and  the  evidence 
produced  in  the  present  case  we  find  a 
very  great  difference.  We  cannot  examine 
in  detail  the  evidence  in  those  cases  upon 
which  the  jury  found  in  favour  of  the 
right,  but  it  appears  to  us  that  if  the 
same  question  hiad  been  left  to  the  jury  in 
this  case  they  ought  upon  such  different 
evidence  to  come  to  a  d^erent  conclusion. 
The  evidence  in  the  present  case,  except 
as  to  the  existence  of  a  market,  only  dates 
frY>m  the  year  1848,  and  from  that  time 
to  1862  the  only  proof  is  that  on  the 
market-day  the  butchers  closed  their  shops 
and  resorted  to  the  market. 

This  is  entitled  to  very  little  consider- 
ation as  shewing  that  the  butchers  were 
under  on  obligation  to  close  their  shops. 
It  is  equally  reconcilable  with  its  being 
more  to  their  advantage  to  sell  in  the  mar- 
ket than  at  home,  and  it  only  dates  from 
1848.  In  1862  they  claimed  the  right  to 
keep  their  shops  open  on  Saturdays.  Two 
actions  were,  however,  brought  and  sub- 
mitted to  by  two  butchers,  and  since  that 
time  the  butchers  who  have  opened  their 
shops  on  Saturdays  have  paid  toll  until 
the  present  defen^mt  disputed  the  right. 
This  evidence  is,  in  our  opinion,  far  too 
weak  to  justify  the  conclusion  of  the 
right  being  governed  by  immemorial  en- 
joyment, more  especially  when  taken  in 
connection  vrith  a  charter  being  granted 
in  1269  for  a  market  with  ordinary  inci- 
dents. 

The  enjoyment  of  the  light  claimed  is, 
properly  speaking,  only  irom  1862,  as  we 
consider  tii.e  attendance  of  the  butcheocs 
at  the  maiket  on  market-days  as  proving 
little  or  nothing.    The  actions  bionght 
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against  the  two  batchers  and  sabmitted 
to,  thongh  proof  of  enjoyment,  are  no  fur- 
ther evidence  against  the  defendant ;  and 
the  proof  of  payment  of  toll  even  by  the 
defendant  (as  the  witness  says  he  believes) 
would  not  be  condnsive  to  justify  the  con- 
cloflion  of  immemorial  enjoyment,  the  evi- 
denoe  onght  to  go  farther  l»ck  and  be  like 
snoh  as  was  given  in  the  two  cases  last 
referred  to ;  the  efEect  of  the  evidence  is 
also  weakened  by  the  demand  of  the 
plaintiff  (which  was  acceded  to)  being 
for  tolls  which  they  were  certainly  not 
entitled  to,  their  only  right  being  to 
stallage  as  owners  of  the  soil  of  the 
market,  and  the  payment  might  be  made 
under  the  belief  that  the  plaintiffs  were 
entitled  to  tolls,  and  not  as  an  acknow- 
ledgment that  the  plaintifEs  were  entitled 
to  make  them  close  their  shops. 

We  have  considered  the  case  upon  its 
merits,  and  not  with  reference  to  the  par- 
tionlar  claim  set  np  in  the  statement, 
namely,  for  tolls  and  stallage  for  selling 
ont  of  the  market,  which  seems  open  to 
objection,  bat  might  have  been  amended. 

For  the  above  reasons  we  think  the  plain- 
tiffs have  not  established  the  right  claimed, 
and  there  most  be  judgment  for  the  de- 
fendant. 

Judgment  for  the  defendant. 

Against  this  decision  the  plainti£&  ap- 
pealed. The  ease  came  on  for  argument 
in  the  Court  of  Appeal  on  the  22nd  of 
June. 

HenehM  and  A.  Gharlea,  for  the 
plaintifb,  contended  that  the  right 
claimed  was  one  which  could  be  ac- 
quired by  immemorial  usage  ;  that  there 
was  evidence  that  it  had  been  so  acquired ; 
and  that  the  Court  below  had  given  in- 
sofficient  weight  to  the  evidence  produced 
at  the  trial  in  sapport  of  the  usage. 

Murphy  and  WormaJd,  for  the  defend- 
ant^— The  right  claimed  is  not  a  usual 
incident  of  a  market,  and  it  is  not  such 
a  right  as  the  Grown  could  grant.  Even 
if  it  could,  the  Crown  has  not  granted 
it,  as  is  shewn  by  the  charter,  which 
confers  a  different  franchise  altogether. 
The  existence  of  the  actual  charter 
negatives  the  presumption  of  a  lost 
grant  containing  the   privilege    sought 


by  the  plaintiffs  ;  for  it  shews  that  the 
present  practice  is  not  immemorial.  (The 
cases  cited  in  argument  were  those  men- 
tioned  in  the  judgment  of  the  Exchequer 
Division.) 

Our,  adv.  mdt. 

The  following  judgments  were  delivered 
(on  June  26)  : — 

BBiLuwELL,  L.J.— I  am  of  opinion  that 
this  appeal  ought  to  be  allowed.  If  I 
thought  I  was  differing  from  my  brother 
Cleasby  on  a  point  of  law,  I  should  have 
serious  misgivings.  But  it  is  a  matter  of 
fact,  with  regard  to  which  we  think  there 
has  been  a  mistake  in  the  Court  below. 
The  first  question  in  the  case  is,  have  the 
plaintifis  a  right  to  hold  a  Satuiday  mar- 
ket? This  was  not  very  strenuously 
contested  by  the  defendant,  and  the 
Court  below  say  they  have.  Whether, 
according  to  the  veiy  truth  of  the  mat- 
ter, they  have  a  title  to  such  a  market  as 
of  right  may  perhaps  be  questionable,  but 
according  to  a  known  principle  of  law 
we  must  hold  that  they  have  such  title. 
No  doubt  such  a  market  has  been  held  so 
long  as  living  memory  goes.  There  is 
no  charter  except  for  a  Monday  market, 
and  no  Monday  market  is  held.  But  it  is 
obvious  that  the  corporation  may  have  a 
right  to  both,  or  may  have  acquired  the 
right  to  the  one  by  surrendering  the 
right  to  the  other,  or  they  may  have  lost 
the  tight  to  hold  the  Monday  market  by 
letting  it  &I1  into  desuetude.  It  is  a  con- 
venient thing  that  every  presumption 
should  be  made  in  &vour  of  long-con- 
tinned  enjoyment ;  and  I  have  no  doubt 
if  the  corporation  were  to  endeavour  to 
establish  a  Monday  market  they  would 
meet  with  a  vigorous  opposition.  There- 
fore, I  should  say,  that  we  ought  to  hold 
that  the  plaintiffs  have  proved  their 
right  to  a  Saturday  market.  The  next 
point,  which  is  not  contested,  is  that 
there  might  be  such  a  right  as  would  en- 
title the  plaintiffs  to  bring  this  action.  It 
is  contended  that  if  there  were  a  modem 
grant  or  any  actual  grant  produced,  giving 
such  a  privilege,  the  g^rantee  would  not 
be  entitled,  even  though  the  right  were 
given  in  express  words,  to  compel  the 
tradesmen  of  the  borough  to  shut  up  their 
shops  on  market  day.    On  the  other  hand 
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we  most  take  it  to  be  part  of  the  law  of 
the  land,  even  if  we  think  it  to  be  wrong, 
that  the  grantee  of  a  market  may  not 
only  have  a  right  to  the  market,  bnt  may 
be  entitled  to  say  to  all  persons  within  a 
certain  area  of  an  undefined  extent,  "  Yon 
most  shut  up  yonr  shop  and  come  into 
the  market,  or  pay  me  the  market  daes." 
That  is  established  by  the  Legislatnrg 
and  the  ultimate  Conrt  of  Appeal,  and 
it  may  be  acoonnted  for  as  I  have  sug- 
gested by  a  sort  of  probability  that  at 
the  time  of  the  grant  the  whole  area  of 
the  manor  of  Penryn  was  in  the  grantee 
of  the  market,  who  could  hold  his  market 
where  he  chose,  thongh  in  more  recent 
times  the  head-qnarters  of  the  market  be- 
came restricted  to  a  particular  spot. 
Therefore,  we  ought  to  hold  that  it  is 
competent  to  the  plaintiffs  to  maintain  a 
market  with  this  incident  attached.  So 
far  we  go  with  the  Conrt  below.  The 
only  remaining  question  is,  whether  it 
was  a  right  inference  which  they  drew 
from  the  evidence.  As  1  understand  it, 
they  proceeded  on  the  assumption  that 
the  earliest  evidence  of  a  claim  to  this  in- 
cident of  the  market  was  in  the  year 
1848.  But  that  is  not  so.  The  evidence 
is  that  the  incident  has  been  claimed  dur- 
ing living  memory,  and  one  witness  was 
sixty-three  years  old,  and  could  therefore 
recollect  that  during  at  least  fifty  years, 
the  state  of  &cts  existed  upon  which  the 
plaintiff's  rely.  Of  course,  there  might 
possibly  have  been  evidence  of  the  plain- 
tiffs' title  beyond  living  memory.  Some 
record  might  have  been  produced  which 
might  have  shewn  it,  and  which,  I  pre- 
sume, would  have  been  evidence ;  but  I 
think  this  is  not  the  kind  of  right  of  which 
you  would  expect  that  it  would  be  easy  to 
find  documentary  evidence.  There  is  evi- 
dence during  living  memory  of  this  state 
of  things ;  and  it  is  undisputed  that  when 
a  market  was  held  all  the  batchers  in  the 
town  used  to  shut  up  their  shops,  even 
those  who  lived  within  a  stone's  throw  of 
the  market  place — all  the  butchers  went 
into  the  market,  and  paid  the  corporation 
their  tolls.  This  is  a  remarkable  thing  to 
my  mind.  Mr.  Murphy  says  it  proves  little, 
for  the  market  is  the  place  to  which  the 
butehers  would  naturally  go.  Bat  I  am 
inclined  to  think,  the  butehers  would  like 


to  keep  their  shops  open.  At  all  events, 
their  ul  going  into  the  market  would  be 
a  wonderful  instance  of  unanimity.  It 
would  be  a  very  remarkable  fact,  and  not 
easily  to  be  accounted  for  except  by  the 
existence  of  some  right  to  make  them 
come  into  the  market.  Further,  in  the 
year  1862,  there  were  two  recalcitrant 
butohers,  which  shews  that  going  to  mar- 
ket was  not  altogether  such  a  matter  of 
convenience  as  Mr.  Murphy  sugg^ests. 
Thesetwo  butohers  resisted.  The  corpo- 
ration insisted  on  their  right,  and  the 
butehers  acquiesced ;  they  did  not  actu- 
ally shut  up  their  shops,  bnt  they  acqui- 
esced in  the  demand,  and  paid  the  tolls. 
Well,  it  may  be  possibly  objected,  "  was 
it  not  bettor  for  them  to  pay  a  trifling  toll 
than  to  involve  themselves  in  litigation  ?  " 
That,  no  donbt,is  a  just  remark, -but  it  is 
ahnost  met  by  iJiis,  at  the  present  moment 
the  defendant  does  not  thmk  so ;  and  why 
should  his  predecessor  P  But,  suppose 
the  observation  well  founded,  what  else 
can  the  plaintiffs  prove  P  They  can  only 
prove  that,  when  the  occasion  arose,  they 
asserted  their  title  and  succeeded.  Argu- 
ments of  this  kind  might  be  used  to  shake 
the  title  to  the  best  established  estate  in 
the  world.  I  really  think  that,  assuming, 
as  I  have  for  the  reasons  I  have  given, 
there  was  a  good  Saturday  market,  and 
that  there  might  exist  such  an  incident 
as  the  one  set  up  by  the  plaintiffs,  they 
have  proved  it  in  the  only  manner  in 
which  it  could  be  proved,  and  I  agree 
that  the  evidence,  if  rightly  considered, 
is  stronger  in  the  present  case  than  it  wu 
in  the  case  of  Mosley  v.  Waiker  (3).  As 
I  said  before,  the  judgment  of  the  Court 
below  was  founded  on  the  assumption 
that  the  earliest  proved  enjoyment  of  this 
incident  was  in  1848,  and  that  it  was 
uncertain  what  had  been  the  practice  be- 
fore that  date.  If  that  had  been  so,  the 
plaintiffs  would  have  a  very  weak  and 
defective  case,  bnt  on  the  evidence  as  it 
is,  they  are  entitied  to  our  judgment. 

Baqqallat,  L.J. — I  am  of  the  same 
opinion.  I  have  very  few  words  to  add, 
except  that  I  assent  to  the  law  as  laid 
down  by  my  brother  Cleasby :  first,  that 
a  right  of  market  in  itself  does  not  entitle 
the  plaintiffs  to  shut  up  the  shops  in  the 
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town  daring  market  days ;  and  secondly, 
that  such  a  right  may  be  aoqnired  by  im- 
memorial costom.  And  I  agree  in  all  the 
conclnsions  he  drew,  that  the  plaintifiis 
were  entitled  to  a  market,  either  with  or' 
without  the  incident  in  question,  with 
the  exception  of  the  one  point  mentioned 
by  Lord  Justice  BramweU.  I  think  I 
see  how  the  mistake  may  easily  have 
arisen.  There  was  a  great  mass  of  evi- 
dence printed,  but  only  three  witnesses, 
of  which  the  town  clerk  occupied  by  far 
the  greater  space,  and  the  deposition  of 
the  witness  Robins,  sixty-three  years 
old,  contains  the  important  evidence  in 
twelve  lines  only.  He  was  not  cross-ex- 
amined, so  Mr.  Herschell  said  he  would 
bring  no  more  evidence  on  that  point.  It 
is  clear  to  me  that  the  evidence  of  Bobins 
escaped  the  notice  of  the  Court  below. 

THESiasB,  L.J. — I  am  of  the  same 
opinion.  We  differ  very  little  from  the 
Court  below.  In  the  law  we  do  not  differ 
at  all.  Our  view  is  the  view  of  Lord 
Coleridge  as  regards  the  evidence.  It 
appears  to  me  that  the  mistake  of  the 
C/Ourt  below  arose  from  their  passing  over 
the  evidence  of  Bobins. 

Judgment  reversed. 


Solidton — QregoTj,  BowdiiFes  8c  Co.,  agents  for 
G-.  A.  Jankiiu,  Penrfn,  for  plaintiffo ;  Harris 
&  Powell,  agent  for  H.  Dobell,  jnn.,  IVoro,  for 
defendant. 
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}/   t}ie  UHTBOFOLITAB   BOASD 
OF  WORKS   V.    LEE. 

Metropolitan  Building  Act  (18  ^  19 
Vict.  e.  122),  sections  3  and  69  to  74— 
Dangeroiu  Structures — "  Ovmer  "  of  Build- 
ing —  InabUity  for  Bepair  of  District 
Church — Church  Building  Act  (58  Qeo.  3. 
e.  45),  section  70. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.O.  22.] 


[IN  THE  EXCHEQUER  DIVISION.] 
1878.  ^ 

Mav  6    LCBOWHUEST   V.  THE  BUEIAL   BOAED 
Nov  8    I        °'  ^°^  PARISH  OF  AUEBSHAM. 

Nuisance — Duty  to  Neighbour — Tree  poi- 
sonous to  Cattle — Liahility  for  not  prevent- 
ing Encroachment  of  Branches. 

An  oeeripier  of  land  adjoining  a 
jneadow  where  cattle  are  pastured,  who 
grows  a  tree  likely  to  be  eaten  by  cattle,  and 
poisonous,  if  eaten,  must  keep  it  within 
his  Qwn  boundaries,  and  if  he  does  not  do 
so  is  primd  facie  answerable  for  the  death 
of  the  cattle  caused  by  their  browsing  on 
branches  which  project  beyond  his  boun- 
daries. 

Fletcher  v.  Rylands  a^Ued. 

This  was  a  special  case  stated  by  the 
County  Court  Judge  of  Buckinghamshire 
in  an  action  to  recover  damages  for 
the  loss  of  the  plaintiff's  horse,  under 
the  ciroomstances  hereinafter  stated. 

The  defendants  were  owners  and 
occupiers  of  about  half  an  acre  of  land 
which  had  been  used  for  a  cemetery  for 
about  seventeen  years  under  the  statutes 
in  that  behalf.  The  plaintiff  had  been 
tenant  for  the  preceding  two  years,  and 
for  a  period  of  three  years  previously, 
of  a  meadow  adjoining  the  cemetery, 
used  for  the  pasture  of  his  horses. 
The  defendants'  cemetery  was  separated 
from  the  plaintiff's  meadow  by  a  wall 
about  two  feet  high,  and  at  two  places 
by  an  open  iron  railing  about  two  feet 
high  upon  the  wall.  The  wall  and  rail- 
ing were  constructed  by  and  belonged  to 
the  defendants,  and  when  the  cemetery 
was  laid  out  about  seventeen  years  ago,  the 
defendants  planted  two  yew  trees  about 
four  feet  within  their  fence.  The  trees 
had  grown  through  and  beyond  the  iron 
railings  and  projected  on  or  over  the 
meadow. 

The  plaintiff's  horse  had  been  in  the 
meadow  for  some  months  immediately 
preceding  the  26th  of  September,  1877, 
and  on  that  day  the  plaintiff  saw  the 
horse  and  also  a  pony  of  his,  alive  and 
well  in  the  meadow.  On  the  morning  of 
the  27th  of  September  the  horse  was 
found  dead  in  the  meadow,  having  been 
poisoned   by  nibbling    and    eating    the 
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tyriga  of  branches  and  leaves  of  one  of 
the  yew  trees.  The  pony  -was  alive  and 
welL  It  was  found  that  the  horse  mnst 
have  browsed,  and  had  browsed,  on 
leaves  and  twigs  of  one  of  the  yew  trees 
extending  throngh  the  rails  into  the 
meadow,  and  also  on  leaves  and  twigs 
within  the  defendants'  fence.  The  wall 
and  rails  were  at  that  spot  not  sufficiently 
high  to  prevent  a  horse  from  so  browsing. 
The  other  yew  tree  did  not  appear  to 
have  been  interfered  with.  The  plaintiff 
was  not  aware  of  the  eziBtenoe  of  the 
yew  trees.  It  is  a  fiust  generally  known 
that  cattle  browse  on  the  leaves  and 
branches  of  yew  trees  when  within  reach 
and  notanfreqnently  are  poisoned  thereby. 

The  case  was  tried  without  a  jnry,  and 
the  County  Court  Judge  found  that  in 
fact  there  had  been  no  contributory 
negligence  on  the  part  of  the  plaintiff 
and  that  the  defendants  were  liable,  and 
gave  judgment  for  the  plaintiff  for  21!. 
and  costs. 

The  case  came  on  to  be  argued  on  the 
6th  of  May,  when  it  was  remitted  to  the 
County  Ooiirt  Judge  to  be  re-stated. 

In  re-stating  the  case  the  Judge  found 
as  an  additional  fact  that  the  leaves  and 
twigs  of  the  yew  tree  which  extended 
beyond  the  defendants'  land  and  over  a 
perpendicular  plane  drawn  £rom  the  ex. 
tremiiy  of  the  plaintifE's  land,  and 
which  had  been  eaten  by  the  plaontiff's 
horse,  were  of  themselves  sufficient  to 
have  caused  the  horse's  death. 

HeraeheU  and  O.  Shaw,  for  the  appel- 
lants. 

/.  0.  Griffits  and  Ooopw  Wyld,  for  the 
respondent. 

[The  arguments  used  and  cases  cited 
appear  from  the  judgment  of  the  Court.] 

The  judgment  of  the  Court,  prepared 
by  Pollock,  B.,  waa  read,  on  Nov.  8,  by 

Kbllt,  C.B. — This  is  an  appeal  from 
the  County  Court  of  Amersham,  held  at 
Chesham.  The  judgment  in  the  Court 
below  was  for  the  plaintiff,  damages  212., 
and  the  Judge  stated  a  case  for  our 
opinion. 

The  material  &ctB  of  this  case  are  as 
foUowB : — The  defendants  some  seventeen 
years  ago  obtained  a  piece  of  land  for  the 


puipose  of  their  cemetery,  and  fenced  it 
round  with  a  dwarf  waJl,  in  which  at 
two  places  there  were  openings  filled  up 
with  iron  radUngfS  about  two  feet  high. 
Where  these  railingfs  occurred  the  de- 
fendants planted  two  yew  trees  at  about 
four  feet  distant  from  the  railing.  These 
grew  through  and  beyond  the  railings  so 
as  to  project  over  an  adjoining  meadow. 
The  plaintiff  two  years  before  the  alleged 
cause  of  action  hired  this  meadow  to 
pasture  his  horses  for  a  term  of  three 
years.  After  the  plaintiff  had  occupied 
the  field  for  two  years,  his  horse,  which 
was  feeding  on  the  meiadow,  ate  of  that 
portion  of  the  yew  tree  which  projected 
over  the  field,  the  walls  and  rails  not 
being  sufficiently  high  to  prevent  a  horse 
from  so  eating,  and  died  firom  the  effects 
of  the  poison  contained  in  what  he  ate. 
The  question  for  our  determination  is 
whether  the  death  of  the  horse  so 
occasioned,  afforded  any  cause  of  action 
against  the  defendants. 

There  being  no  pleadings  in  the 
County  Court,  the  question  is  not  in 
any  way  affected  by  the  form  in  which 
the  cause  of  action  is  put  forward,  and 
the  facts  as  found  by  the  Judge  of  the 
County  Court  must  be  taken  as  con- 
clusive. The  only  matter  therefore  for 
our  decision  is,  whether  upon  those 
facts  any  legal  liabiUty  is  disclosed. 
The  matter  might  appear  to  be  some- 
what trivial,  but  the  case  gives  rise  to 
a  question  which  may  not  unfrequently 
arise,  and  therefore  is  of  some  gener^ 
importance.  Considering  this,  it  is  re- 
markable that  there  is  an  absence  of 
any  immediate  authority  by  which  our 
decision  should  be  governed,  and  it  is 
therefore  necessary  to  determine  what 
are  the  principles  of  law  properly  ap- 
plicable to  it.  Before  doing  this  it  may 
be  well  to  state  shortly  what  I  apprehend 
to  be  the  effect  of  the  finding  of  the 
Ck>unty  Court  Judge.  In  the  first  place 
I  consider  that  the  Judge  has  so  found 
the  facts  as  to  the  planting  and  growth 
of  the  yew  trees  as  to  preclude  the 
supposition  of  mere  accident,  and  that 
the  trees  mnst  be  taken  so  to  have 
been  planted  and  grown  with  the  know- 
ledge  of  the  defendants,  as  to  make  them 
responsible  for  whatever  might  be  the 
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direct  consequence  of  the  original  plant- 
ing. Secondly,  although  it  is  fonnd 
that  the  plaintiff  saw  the  horse  in  the 
meadow  the  day  before  it  died,  it  is  also 
fonnd  that  he  was  not  aware  of  the 
existence  of  the  yew  trees,  and  I  think  it 
must  be  taken  uiat  any  snch  negligence 
on  the  part  of  the  plaintiff  as  woald 
disentitle  him  to  recover  is  negatived. 
The  mere  &ct  that  the  plaintiff  saw  the 
horse  in  the  field  wonld  go  for  nothing 
and  I  do  not  think  that  he  was  bonnd  to 
examine  all  the  botmdaries  so  as  to  see  that 
no  tree  likely  to  be  injarions  to  his  horse 
was  projecting  over  the  field  he  had  hired. 
It  ought  also  to  be  noticed  that  the 
decision  in  no  way  depends  npon  any 
question  of  fencing  or  the  correlative 
rights  and  duties  arising  therefrom,  and 
therefore  the  cases  which  were  cited  to 
ns  based  upon  these,  afford  no  assisl^nce. 
The  question  seems  to  resolve  itself 
into  this.  Was  the  act  of  the  defendants 
in  originally  planting  the  tree,  or  the 
omission  to  keep  it  within  their  ovra 
bonndary,  a  legal  wrong  against  the 
occupier  of  the  adjoining  field  which 
when  damage  arose  from  it  wonld  give 
the  latter  a  cause  of  action?  On  the 
part  of  the  defendants  it  may  be  said 
that  the  planting  of  a  yew  tree  in  or 
near  to  a  fence,  and  permitting  it  to  grow 
in  its  natural  course,  is  so  usual  and 
ordinary  that  a  Court  of  law  ought  not 
to  decide  that  it  can  be  made  the  subject 
matter  of  an  action,  especially  when  an 
adjoining  land>owner,  over  whose  pro> 
peirty  it  grew,  would,  according  to  the 
authorities,  have  the  remedy  in  his  own 
hands  by  clipping.  On  the  other  hand, 
the  plaintiff  may  fairly  urge  that  what 
was  done  was  a  curtailment  of  his  rights, 
which,  had  he  known  of  it,  would  prevent 
bis  using  the  field  for  the  purpose  of 
which  he  had  hired  it,  or  wonld  impose 
upon  him  the  unusual  burden  of  tethering 
or  watching  his  cattle,  or  of  trimming 
the  trees  in  question,  and  although  the 
right  so  to  trim  may  be  conceded,  this 
does  not  dispose  of  the  case,  as  the 
watching  to  see  when  trimming  would 
be  necessary,  and  the  operation  of 
trimming,  are  burdens  whi(m  ought  not 
to  be  cast  n^on  a  neighbour  by  l^e  acts 
of  an  adjoinmg  owner.     It  may  also  be 
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said,  that  if  the  tree  were  innocuous  it 
might  well  be  held,  from  grounds  of 
general  convenience,  that  the  occupier  of 
9ie  land  projected  over,  would  have  no 
right  of  action,  but  should  be  left  to 
protect  himself  by  clipping.  Such  pro- 
jections are  innumerable  throughout  the 
country  and  no  such  action  has  ever  been 
maintained,  but  the  occupier  ought  from 
similar  g^unds  of  general  convenience 
to  be  allowed  to  turn  out  his  cattle, 
acting  upon  the  presumption  that  none 
but  innocuous  trees  are  permitted  to 
project  over  his  land.  The  principle  by 
which  such  a  case  is  to  be  governed  is 
carefally  expressed  in  the  judgment  of 
the  Exchequer  Chamber  in  Fletcher  t. 
Rylcmds  (1),  where  it  is  said :  "  We  think 
that  the  true  rule  of  law  is,  that  the 
person  who  for  his  own  purposes  brings 
on  his  lands,  and  collects  and  keeps  there 
anything  likely  to  do  mischief,  if  it 
escapes,  must  keep  it  in  at  his  peiil,  and 
if  he  does  not  do  so,  is  prima  fcusie 
answerable  for  all  the  damage  which  is 
the  natural  consequence  of  its  escape." 
This  statement  of  the  law  was  cited  and 
of  in    the    judgment  of  the 


Louse  of  Lords  in  the  same  case.  In 
Fletcher  t.  Bylands  (1),  the  act  of  the 
defendant  complained  of,  was  the  collect- 
ing in  a  reservoir  a  ho-ge  quantity  of 
water  which  burst  its  bounds  and  flowed 
into  the  plaintiff's  mine,  but  though  the 
degree  of  caution  required  may  vary  in 
each  particular  case,  the  principle  upon 
which  the  duty  depends  must  be  the  same, 
and  it  has  been  applied  under  many  and 
varied  circumstances  of  a  more  ordinary 
kind,  as  in  Aldred'a  Oase  (2),  where  the 
wrong  complained  of  vras  the  building  of 
a  house  for  hogs  so  near  to  the  plaintiff's 
premises  as  to  be  a  nuisance,  the  user  of 
a  lime  kiln  and  lime  pit  for  tanning  or  a 
dye  house  (2  Bolle,  141),  the  laying  of 
dung  so  high  as  to  damage  a  neighbour, 
Tenant  t.  Ooldwm  (3),  and  others  which 
are  cited  in  Oomyn's  JHgeai,  "  Action  on 
the  case  for  nuisance,"  and  in  the  judg- 
ment   in    Fletcher    v.   Bylands    (1),  m 

(1)  34  Law  J.  Bep.  ExcL  177 ;  s.  c.  (Ex.  Ch.) 
35  Law  J. Bep.  Exch.  164;  8.  c  (HX.)  87  Lav  J. 
Bep.  Ezch.  161. 


(2)  9  Bep.  67,  b. 

(3)  1  Salk.  361. 
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Orowkurtt  v.  Burial  Board  qfAtnenham,  Bxeii. 
all  which  cases  the  maxim  "  Sic  utere  too 
vi  dUenvm  rum  IcbcUu  "  was  considered  to 
apply,  and  those  who  so  interfered  with 
the  enjoyment  of  their  neighbonra  of 
their  premises  were  held  liable.  Other 
cases  of  a  similar  kind  may  be  fonnd  in 
the  books.  Thus  in  TubervU  v.  Stamp  (4) 
it  was  held  ihat  an  action  lay  by  one 
whose  com  was  bnmt  by  the  negligent 
management  of  a  fire  upon  his  neigh- 
bonr's  ground,  although  one  of  the 
Judges  did  not  agree  in  the  decision 
upon  the  ground  that  it  was  usual  for 
farmers  to  bum  stubble.  In  Lambert  v. 
Bessey  (6),  the  action  was  in  trespass 
quare  clausvm,  fregit.  The  defendant 
pleaded  that  he  had  land  adjoining 
plaintiffs  close,  and  upon  it  a  hedge  of 
-thorns ;  that  he  cut  the  thorns  and  that 
they  ipso  invUo  fell  upon  the  plaintiff's 
land  and  the  defendant  took  them  off  as 
soon  as  he  could.  On  demurrer  judg- 
ment  was  given  for  the  plaintiff  on  the 
ground  that  though  a  man  do  a  lawful 
thing,  yet  if  any  damage  thereby  befalls 
another  he  shall  be  answerable  if  he 
could  have  avoided  it.  This  case  was 
alluded  to  and  approved  of  by  Lord 
Oranworth  in  his  judgment  in  the  House 
of  Lords  in  FletolKr  v.  Bylcmds  (1), 
where  he  says :  "  The  doctrine  is  founded 
on  good  sense.  For  when  one  person  in 
managing  his  own  affairs,  causes,  how- 
ever innocently,  damage  to  another,  it  is 
obviously  only  just  that  he  should  be  the 
party  to  suffer."  It  does  not  appear 
from  the  case  what  evidence  was  given  in 
the  County  Court  to  prove  either  that 
the  defendants  knew  that  yew  trees  were 
poisonous  to  cattle,  or  that  the  fact  was 
common  knowledge  amongst  persons  who 
have  to  do  with  cattle.  As  to  the  de- 
fendant's knowledge,  it  would  be  im- 
material,  as,  whether  he  knew  it  or  not, 
he  must  be  held  responsible  for  the 
natural  consequences  of  his  own  act.  It 
is,  however,  distinctly  found  by  the 
Judge  that  "  cattle  frequent^  browse  on 
the  leaves  and  branches  of  yew  trees 
when  within  reach,  and  not  unfrequently 
are  poisoned  thereby,  is  ^nerally  known,  * 
and  by  this  finding,  which  certainly  is  in 
accordance  with  experience,  we  are  bound. 

(4)  1  Salk.  18. 

(6)  Sir  T.  Baym.  422. 


Several  cases  were  cited  during  the 
argument.  In  two  of  them,  Lawrence  v. 
Jenkins  (6),  and  Firth  v.  The  Bowling 
Iron  Company  (7),  the  liability  of  the 
defendant  was  based  upon  his  duty  to 
fence.  These,  therefore,  as  I  have  already 
said,  throw  no  light  upon  the  present 
question.  In  Wilton  v.  Newberry  (8), 
which  arose  upon  demurrer  to  a  declara- 
tion, the  Court  merely  decided  that  an 
averment  that  clippings  from  the  defen- 
dant's yew  trees  got  upon  the  plaintiff's 
land  was  insufficient  without  shewing 
that  they  were  placed  there  by  or  with 
the  knowledge  of  the  defendant.  Mr. 
Justice  Mellor,  however,  in  giving  judg- 
ment, said,  after  alluding  to  Fletcher  v. 
Bylands  (1)  :  "  If  a  person  brings  on  his 
own  land  things  which  have  a  tendency 
to  escape  and  to  do  mischief  he  must 
take  care  that  they  do  not  get  on  his 
neighbour's  land."  Another  case  which 
was  cited  during  the  argument  was  that 
of  Erskine  v.  Adeane  (9),  in  which  the 
Court  of  Appeal  held  that  a  warranty 
could  not  be  implied  by  the  lessor  of  land 
let  for  agricultural  purposes  that  there 
were  no  plants  likely  to  be  injurious  to 
cattle  such  as  yew  trees  growing  on  the 
premises  demised.  This  decision  ob- 
viously rests  upon  grounds  foreign  to 
those  by  which  the  present  case  should 
be  determined.  I  notice  it  therefore  only 
that  I  may  not  appear  to  have  overlooked 
it. 

In  the  result  I  think  that  the  judgment 
of  the  County  Court  was  correct  and 
that  it  should  be  afSrmed  with  costs. 


SolicitoTg— Allen  &  Edwards,  agents  for  Bedford, 
Amersham,  for  appellantB ;  A.  T.  Cox,  agent 
for  CUudce,  High  Wycombe,  for  rpspondent. 


(6)  42  Law  J.  Bep.  Q3.  147 ;  ■.c.  Law  Bep.  8 
Q.B.  274. 

(7)  47  Law  J.  Bep.  C.P.  368 ;  a.  c.  Law  Bep.  3 
Cp  D.  254 

(8)  41  Law  J.  Bep.  ^.B.  81 ;  8.e.  Law  R«p.  7 
Q.B.  31. 

(9)  42  Law  J.  Bep.  Chaae.  395 ;  a.  c.  Law  Bep. 
8  Oh.  App.  766. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.     1  THE    QUBEN    on    the    prose- 
Jone  21.    >     ctUion  of  jahes  howabd  v. 

Dec.  20.   J        HOLBBOOK  AND  OTHEKS. 

Libel — Oriminallnformaiion — Beyaonsi- 
hility  of  Proprietor  of  Newspaper  for  label 
inttrted  toithout  his  Authority,  Oonsent  or 
Knowledge — Liability  for  Act  of  Editor — 
6^7  Vict.  c.  96  (Lord  Campbell's  Act), 
sect.  7. 

On  the  trial  of  a  crimiruH  informaUon 
for  WxA,  it  toas  proved  that  the  defendants, 
proprietors  of  a  newspaper,  had  appointed 
an  editor  to  undertake  the  literary  manage- 
ment of  the  paper,  and  given  him  general 
atUhoriiy  and  discretion  as  to  the  insertion 
of  articles  therein,  and  thai  the  article  in 
question  was  inserted  by  him  without  their 
knowledge,  and  without  any  specific  autho- 
rity  or  consent  from  them.  The  Judge  left 
to  the  jury  the  question  whether  the  general 
authority  to  the  editor  included  an  autJu). 
rity  to  publish  the  libel,  and  the  jury 
found  the  defendants  guUty.  Upon  motion 
for  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against 
evidence, — 

Held,  by  Cockbuen,  L.O.J.,  and 
Lush,  J.  (dissentiente  Mellob,  J.),  that, 
inasmuch  as  the  "  anithority  "  mentioned  in 
section  7  of  6  ^7  Vict.  e.  96,  means  autho- 
rity to  publish  the  libel,  and  as  the  general 
authority  to  an  editor  to  conduct  a  news- 
paper must,  in  the  absence  of  anything  to 
give  it  a  different  character,  be  taken  to 
mean  authority  to  conduct  it  according  to 
law,  the  direction  of  the  Judge  was  defective 
m  not  so  explaining  the  law  to  the  jury  as 
bearing  on  the  question  left  to  them;  and 
that  the  general  authority  _given  to  the 
editor  to  use  his  discretion  in  the  insertion 
of  articles  was  not  of  itself  sufficient  to  make  ' 
defendants  criminally  responsible  as  being 
evidence  that  the  publication  had  been 
made  with  their  authority,  consent  or  know- 
ledge within  section  7  of  ^  if  7  Vict.  c.  96. 

This  was  a  mle  obtained  by  the  defen- 
dants (against  whom  a  verdict  of  goiltj 
had  passed  upon  the  trial  of  a  criminal 
information  for  libel  before  Qrove,  J.,  at 
the  Spring  Assizes  for  Hampshire,  held 
at  Winch^ter),  calling  on  the  prosecutor 
to  shew  canse  why  a  new  trial  bhonld  not 
Vol.  48. -as.,  C.P.  &  Excb. 


be  had  on  the  ground  of  nusdireotion, 
and  that  the  verdict  was  against  evi- 
dence. 

This  was  the  second  trial  of  the  in- 
formation, the  first  having  been  before 
Lindlej,  J.,  at  the  Summer  Assizes  of 
1877,  when  the  learned  Judge  had  direc- 
ted a  verdict  of  guilty  against  all  the 
defendants  upon  the  close  of  the  case. 
That  verdict  was  set  aside  on  the  ground 
of  misdirection  by  the  Queen's  Bench 
Division  (see  47  Law  J.  Eep.  Q.B.  36), 
and  a  new  trial  ordered. 

On  the  second  trial  the  same  facts  were 
proved  as  at  the  first,  and  as  tbev  are 
fully  reported  and  set  out  in  the  judg- 
ments, both  in  that  case  and  this,  it  will 
be  unnecessary  to  repeat  them  at  length. 
Briefly,  they  were  that  the  three  de- 
fendants were  proprietors  of  a  news- 
paper in  which  the  alleged  libel  ap- 
peared in  the  form  of  a  letter ;  that  they 
habitually  resided  at  Portsmouth,  where 
the  paper  was  published,  and  took  an 
active  part  in  its  management.  That 
the  literary  department  was  entrusted  to 
an  editor  named  Qreen,  and  that  they 
had  given  him  general  authority  to  insert 
what  he  thought  fit  in  the  way  of  articles 
and  correspondence ;  that  the  libel  waa 
inserted  by  Green  wibhout  the  knowledge 
of  any  of  the  defendants,  and  that  one  of 
them  was  away  on  account  of  his  health 
at  the  time,  and  that .  no  express  autho- 
rity had  been  given  by  any  one  of 
them  to  Green  in  reference  to  the  libel. 
Upon  this,  the  contention  of  the  defen- 
dants being  that  the  libel  was  published 
without  their  authority,  consent  or  know- 
ledge, and  that  they  were  within  the 
protection  of  section  7  of  6  &  7  Vict.  o. 
96,  the  learned  Judge  left  the  question  of 
authority  to  the  jury,  asking  them  whe- 
ther the  genewd  authorH^  to  Green 
included  an  authority  to  him  to  publish 
the  libel  in  question. 

Arthur  Charles  and  A.  L.  Smith  shewed 
cause. — In  the  first  place,  there  was  evi- 
dence here  of  authority  in  the  general 
discretion  conferred  on  Green  ;  and  that 
being  so,  the  question  is,  were  the  jury 
j>erver8ei  in  saying  that  a  particulu" 
authority  was  involved  in  a  general 
authority  ?     The  defendants  gave  no  evi- 

"   a 
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dence  of  any  limit  of  authority ;  and 
linlesB  the  Jadge  was  boand  to  tell  the 
jury  that  the  general  authority  proved 
had  nothing  to  do  with  the  case,  tliere 
was  something  to  be  left  to  the  jury,  and 
the  jury  might  thereupon  find  tiiat  there 
was  authority  to  publish  the  libel,  or  at 
any  rate,  that  there  was  a  want  of  due 
care  or  caution  on  the  part  of  the  defen- 
ants  in  respect  of  it — Oooper  t.  Slada  (1). 
The  former  decision  of  the  Court  (2) 
decided  that  this  was  not  a  matter  of  law, 
but  was  a  question  for  the  jury ;  and  the 
learned  Judge  following  that  decision, 
and  holding  that  the  statute  prevented 
there  being  a  conclusive  presumption  of 
authority  against  the  p^^prietor  of  a 
paper  for  everything  appearing  in  it,  left 
it  to  the  jury  to  say  whether  in  fiict  there 
was  authority  to  insert  this  libel  given  to 
Oreen,  who  said  himself  that  he  had  un- 
limited authority. 

H.  T.  Gole  and  FoUeard,  in  support  of 
the  rule. — The  learned  Judge  waa  wrong 
in  not  pointing  out  the  distinction  be- 
tween civil  and  criminal  responBibility. 
The  expression  "  unlimited  aathority 
does  not  carry  the  case  any  further, 
because  the  authority  given  must  be  pre- 
sumed to  be  to  insert  anything  lawful, 
and  not  to  authorise  a  criminal  act.  The 
conclusion  of  the  prosecution  would 
render  it  impossible  for  any  proprietor 
to  escape  if  a  libellous  article  was,  in 
fact,  published  in  his  paper.  The  statute, 
however,  was  directed  to  establishing  the 
necessity  of  the  existence  of  a  criminal 
intention  in  reference  to  libel,  as  in  the 
case  of  other  offences.  No  authority  to 
publish  a  libel  can  be  presumed — Poulton 
v.  ^e London  and  South  Western  BaiUoay 
Comnam/  (8). 

[CocKBTTRN,  L.C.J. — The  statute  re- 
cognises the  presumption,  but  requires  it 
to  be  rebutted.] 

This  being  a  criminal  matter,  it  is 
sufficiently  rebutted  —  only  a  general 
authority,  which  must  be  taken  to  be 
limited  to  lawful  acts,  is  proved.    CoU 

(1)  6  H.I..  Cm.  798;  8.C.  27  Iaw  J.  Rep.  0.8. 
449. 

E47  Law  3.  Bep.  aS.  85. 
80  Lav  J,  Bep.  Q.B.  294;  i.  e.  Law  Bep. 
.684. 


houm  V.  Patmore  (4)  shews  what  was 
the  state  of  things  wMch  the  statute  was 
designed  to  remedy. 

[LnSH,  J.,  referred  to  The  King  v. 
ChUeh  (5).  It  is  difficult  to  see  what  the 
Act  has  effected,  if  the  prosecutor's  con- 
tention be  right.] 

Then,  in  his  summing  up,  the  learned 
Judge  led  the  jury  to  think  that  the  re- 
sponsibility of  the  proprietors  could  not 
be  removed  by  their  appointment  of  an 
editor,  which  though  true  as  to  civil,  is 
not  so  as  to  criminal  responsibility.  He 
said :  "  The  defendants  take  the  benefit 
of  his  services  and  must  take  the  omu  of 
his  acts ;  they  have  no  business  to  ap- 
point a  man  and  rely  upon  his  discretion 
so  as  to  shirk  responsibility."  Such  ex- 
pressions amount  to  misdirection,  and 
give  no  effect  to  the  statute  at  all,  and 
they  rendered  it  impossible  for  the  jury 
to  consider  the  facts  of  the  case  in  the 
light  of  the  statute,  as  they  were  bound 
to  do,  in  order  to  say  whether  or  no  the 
authority  was  proved. 

Our.  adv.  vidt. 

The  following  judgments  were  (on 
Dec.  20)  delivei>Bd  as  toUows : — 

Lush,  J. — The  question  presented  for 
our  decision  on  this  rule  is  substantially 
that  which  arose  upon  the  former  motion 
for  a  new  trial,  and  which  was  argued  in 
November  of  the  last  year  (2).  Upon 
the  first  trial  it  was  proved  that  the  lite- 
rary department  of  the  newspaper  in 
question  had  been  entrusted  to  an  editor, 
who  inserted  in  it  what  he  thought  fit  in 
the  way  of  articles,  correspondence,  &c. ; 
that  of  the  three  defendants,  who  were 
proprietors  of  the  paper,  each  took  the 
management  of  a  particular  department 
of  the  business  other  than  the  literary 
department;  that  at  the  time  of  pub- 
lication of  the  libel,  one  of  them  was 
absent  from  home  on  account  of  ill-health, 
and  that  neither  of  them  had  given  any 
authority  for  or  consent  to  the  publication 
complained  of,  or  had  any  knowledge  of 
the  libellous  article  nntU  his  attention 
was  called  to  it  after  the  paper  was  in 

(4)  1  Cr.  M.  &  R  73;  i-c.  3  Law  J.  Bep. 
Kxeh.  817. 
(6)  Moo.  &  M.  488. 
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dronlation.  My  brother  Lindley,  on  that 
oooaaion,  mled  as  a  matter  of  law,  that 
as  an  anthority  had  been  given  to  the 
editor  to  edit  the  paper  and  to  insert 
what  he  thonght  fit  without  supervision 
or  control,  the  libel  coald  not  be  said  to 
have  been  published  without  the  autho- 
rity of  the  defendants  within  the  meaning 
of  the  Act  6  <fc  7  Vict.  o.  96.  s.  7. 

The  Lord  Chief  Justice  and  myself  took 
adifferent  view  of  the  meaning  of  that  sec- 
tion, and  for  reasons  we  then  gave,  we  held 
that  the  "  authority  "  mentioned  in  the 
7th  section  was  an  authority  to  publish 
the  libel,  and  that  the  general  authority 
^ven  to  the  editor  to  use  his  discretion 
in  admitting  or  rejecting  articles  or  cor- 
respondence was  not  of  itself  sufficient, 
under  the  drcnmstauoes,  to  make  the 
proprietor  criminaJly  responsible. 

Upon  the  second  trial  the  ruling  in 
which  is  now  in  question,  the  evidence  of 
authority  was  carried  no  further  than  on 
the  former  occasion,  but  instead  of 
holding  as  a  matter  of  law  that  the 
7th  section  of  the  Act  did  not  protect  the 
defendants)  the  learned  Judge  left  the 
question  of  authority  to  the  jury,  but 
without  such  an  explanation  of  the 
meaning  of  the  section  as  appeared  to  the 
majority  of  the  Court  on  the  previous 
occasion  to  be  required  in  order  to  enable 
the  jury  properly  to  apply  it  to  the  facte. 
Other  g^unds,  such  as  want  of  due  care 
and  caution,  the  omission  to  stop  the  sale 
of  papers  outstanding  in  the  hands  of 
retail  sellers,  when  the  attention  of  the 
two  defendants,  who  were  in  Portsmouth, 
was  called  to  the  objectionable  article, 
and  the  inadvertent  sale  in  the  shop  after- 
wards of  another  copy  of  the  paper,  were 
^so  put  forward,  bat  the  jnry  must  have 
found  their  verdict  on  the  question  of 
authority,  inasmuch  as  they  implicated 
the  absent  defendant,  against  whom 
these,  which  I  may  call  minor  matters  of 
complaint,  were  not  and  could  not  have 
been  made. 

Ab  my  brother  Mellor,  after  a  second 
argrnment,  retains  the  opinion  which  he 
expressed  before,  and  as  my  brother 
Grove,  aa  I  infer  from  his  summing 
up,  rather  inclines  to  the  same  opinion, 
I  have  careixQly  reviewed  the  authorities 
and  the  axgameot,  and  after  the  best 


consideration  which  I  can  give  to  the 
case,  I  am  constrained  to  hold  that  the 
construction  of  the  Act  which  the  Lord 
Chief  Justice  and  myself  adopted  on 
the  former  occasion  is  the  true  con. 
struction.  It  must  be  admitted  that  the 
7th  section,  upon  which  the  question 
turns,  is  not  so  precise  and  clear  as  it 
might  have  been.  In  order  to  ascertain 
the  intention  of  the  Legislature,  we  must 
have  recourse  to  the  well-known  rnle  of 
construction  laid  down  by  Coke,  C.J.,  in 
Heydon's  Case  (6)  :  "  For  the  sure  and 
true  construction  of  all  statutes  in  gene- 
ral," he  says  "  (be  they  penal  or  bene- 
ficial, restrictive  or  enlarging  of  the 
common  law),  four  things  are  to  be  dis- 
qemed  and  considered:  1st.  What  was 
the  common  law  before  the  makine  of  the 
Act;  2nd.  What  was  the  mischief  and 
defect  for  which  the  common  law  did  not 
provide ;  3rd.  What  remedy  the  Parlia- 
ment hath  resolved  and  appointed ;  4th. 
The  true  reason  of  the  remedy  ;  and  then 
the  office  of  all  the  Judges  is  always  to 
make  such  construction  as  shall  suppress 
the  mischief  and  advance  the  remedy." 

Pursuing  this  line  of  reasoning,  the 
first  question  is,  what  was  the  law  as  re- 
gards the  criminal  liability  of  the  pro- 
prietor of  a  newspaper  for  libel  ?  Libel 
on  an  individual  is,  and  has  always  been, 
regarded  as  both  a  civil  injury  and  a 
criminal  offence.  The  person  libelled 
may  pucsue  his  remedy  for  damages  or 
prefer  an  indictment,  or  by  leave  of  the 
Court  a  criminal  information,  or  he  may 
both  sue  for  damages  and  indict.  It  is 
ranked  amongst  criminal  ofiencee  because 
of  its  supposed  tendency  to  arouse  angry 
passion,  provoke  revengje,  and  thus  en- 
danger the  public  peace,  but  the  libeller 
is  not  the  less  bound  to  make  compensa- 
tion for  the  pecuniaiy  or  other  loss  or 
injury  whiqh  the  libel  might  have  occa- 
sioned to  the  person  libelled.  In  this 
respect  libel  stands  on  the  same  footing 
as  an  assault  or  any  other  injury  to  the 
person.  But  the  publication  of  a  libel, 
when  prosecuted  aa  a  criminal  offisnce, 
was  treated  upon  an  exceptional  principle, 
and  with  exceptional  severity.  The 
maxim    "  respondeat    euperior,      which 

(6)  3  Bep.  7  a. 
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(with  rare  exceptions  fonnded  on  reasons 
not  applicable  to  libel,  and  which  I  will 
presently  notice)  pertains  to  civil  liability 
only,  was  applied  to  an  indictment  for 
libel,  and  the  proprietor  of  a  newspaper 
in  which  a  libellous  article  had  been  in- 
serted was  held  to  be  criminally  as  well 
as  civilly  responsible  for  it,  though  he 
hsbd  never  auUiorized  it,  or  had  anything 
to  do  with  its  insertion,  and  whether  the 
editor  had  inserted  it  by  negligence  or 
wilfnlly.     It  was  not  so  in  other  cases  of 
personal  injury.    If  a  coachman  accus- 
tomed to  dxive  were,  while  engaged  on 
his  master's  business,  by  carelessness  or 
furious  driving,  to  cause  the  death   of 
another,  the  master  would  be  liable  to  an 
action  for  damages,  but  not  to  a  criminal 
prosecution.       The     offending     servant 
alone  could  be  charged  with  the  man- 
slaughter.   And  if  the  coachman  were  to 
be  found  guilty  of  such  an  offence  while 
using  his  master's  carriage  without  his 
permission  and  upon  his  own  business,  or 
if  while  doing  his  master's  work  he  were 
wantonly  to  assault  another,  the  master 
would  not  be  liable  even  to  an  action  for 
damages.       Subject   to    the    exceptions 
already    referred    to,  the    criminal    law 
makes  no  one  punishable  for  an  offence 
but  the  person  who  either  committed  it 
or  incited  and  procured  the  other  to  com- 
mit it,  or  who  aided  in  its  commission. 
I  need  only  select  two  cases  from  the 
books  to  shew  what  the  criminal  law  of 
libel  was.      The  one    is    The    King   v. 
Walter  (7).     A  criminal  information  had 
been  filed  against  the  proprietor  of  the 
Times  for  a  libel  on  a  lady.     The  defend- 
ant pleaded  not  guilty,  and  proved  at  the 
trial  that,  although  he  was  the  proprietor 
of  the  paper,  he  had  nothing  to  do  with 
the  conducting  of  it,  that  he  resided  en- 
tirely in  the  country,   and  that  his  son 
was  concerned  in  the  conducting  of  the 
paper  without  any   interference   on  his 
part.  Mr.  Erskine,  his  connsel,  contended 
upon  this    evidence    that,    though    his 
cuent  might  be  liable  in  a  civil  suit  for 
all  acts  of  his  agent,  it  was  otherwise 
when  he  had  to  answer  criminally ;  that 
though  the  proving  him  to  be  the  pro- 
prietor of  the  paper  might  prima  facie 

(7)  .3  Esp.  21. 


subiect  him  criminally,  it  was  otherwise 
when  it  was  clearly  shewn  that  the  &ct 
of  the  publication  was  not  his,  nor  done 
with  his  privity ;  that  "  aoiiu  non  faeU 
rewn,  nisi  meiu  sit  tea"  so  that,  if  the 
act  of  publication  which  constituted  the 
crime  was  proved  to  be  that  of  another, 
the  jury  would  be  bound  to  acquit  the 
defendant.  Lord  Kenyon  said  he  was 
"  clearly  of  opinion  that  the  proprietor 
of  a  newspaper  was  answerable  criminally 
for  the  acts  of  his  servants  or  agents  for 
misconduct  in  the  conducting  of  the 
paper,  that  this  was  not  his  opinion  only, 
but  that  of  Lord  Hide,  Justice  Powell, 
and  Justice  Foster,  all  high  law  authori- 
ties, and  to  which  he  subscribed.  This 
was  the  old  and  received  law  for  above  a 
centniy,  and  was  not  to  be  broken  in 
upon  by  any  new  doctrine  upon  libel." 
This  occurred  in  1808.  I  have  cited  the 
case  in  fall  from  the  report  because  of  its 
exact  analogy  in  all  material  circum- 
stances to  t^e  present  case.  The  other 
case  is  that  of  Oolboum  v.  Paimore  (tried 
in  1834)  (4) .  A  criminal  information  had 
been  filed  against  Mr.  Colbourn  as  the 
proprietor  of  the  Court  Journal,  for  a 
libel  on  a  lady.  He  pleaded  guilty,  and 
was  sentenced  to  pay  a  fine  of  1002.  and 
to  be  imprisoned  tiU  the  fine  was  paid. 
He  paid  the  1002.,  and  then  brought  an 
action  against  his  editor  for  breach  of 
duty  in  inserting  the  libellous  pan^pnph, 
alleging  that  it  was  done  without  his 
authorily  or  knowledge,  and  in  violation 
of  the  contract  between  them.  This 
allegation  was  fully  proved,  and  a  verdict 
was  given  for  the  plaintiff  for  a  sum  by 
way  of  damages,  which  included  the  lOOt. 
penalty.  A  motion  was  then  made  to 
arrest  the  judgment,  on  the  ground  that 
the  plaintiff  was  in  contemplation  of  law 
a  party  to  the  offence^  and  one  wrong- 
doer cannot  have,  in  a  court  of  law,  con- 
tribution or  redress  against  another  who 
was  his  accomplice.  The  judgment  was 
ultimately  arrested,  because  of  a  defect 
in  the  pleadings,  it  not  being  alleged  that 
the  plaintiff  did  not  sanction  the  circula- 
tion of  the  journal  after  he  knew  of  the 
libel,  and  so  become  actual  "  pnblbher  " 
of  the  libel.  But  the  case  is  important 
for  the  unanimity  which  evidently  pre- 
vailed both  on  the  bench  and  between 
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the  coonsel  on  both  sides  as  to  the  state 
of  the  law.  The  late  Mr.  Justice  Manle 
was  connsel  for  the  defendant,  the  editor, 
and  it  never  ocoorred  to  his  astute  and 
well-informed  mind  to  suggest  that  Mr. 
Golboum  broaght  the  mischief  upon  him- 
self by  pleading  guilty,  and  that  he  might 
have  defended  himself  by  proying  the 
real  facts.  This  would  have  been  an 
obvious  ground  of  defence  for  his  client. 
On  the  contrary,  he  admits  in  his  ai^- 
menl^  "  the  law  has  made  the  proprietor 
of  a  newspaper  criminally  answerable 
for  the  pnbUcation  of  a  libel  in  its 
columns,  whether  the  libel  was  inserted 
with  or  without  his  knowledge,"  and  his 
only  ailment  was,  that  though  the 
plaintiff  was  actually  innocent,  the  two 
parties  were  in  the  eye  of  the  law  equally 
guilty.  Sir  WiUiam  FoUett,  on  the  part 
of  ^.  Colboum,  contended  that  as  his 
client  was  in  fact  innocent,  the  rule  of 
law  which  prohibited  a  claim  for  redress 
by  one  wrong-doer  against  another  ought 
not  to  be  held  applicable.  Baron  Alder- 
son  remarked,  in  the  course  of  the  argu- 
ment, "  Is  it  not  more  correct  to  say  that 
the  plaintiff  was  actually  ignorant  but 
legally  cognizant  P  "  He  afterwards  re- 
marks, "  A  master  is  presumed  to 
authorize  the  insertion  of  a  libel ;  in  other 
cases  he  is  not  presumed  to  authorize  the 
wilfbl  act  of  his  servant,  either  in  civil 
or  criminal  proceedings.  Does  not  the 
proprietor  of  a  newspaper  give  authority 
to  tiie  editor  to  publish  everything  libel- 
lous or  not  P  " 

This,  then,  was  the  state  of  the  law 
before  the  Act  was  passed.  The  pro- 
prietor of  a  newspaper  which  contained 
a  personal  libel  was  treated  as  a  criminal, 
though  he  had  not  himself  committed  the 
criminal  act,  or  procured  or  incited 
another  to  commit  it,  nor  aided  in  its 
commission,  nor  knew  that  it  was  about 
to  be  committed.  I  think  it  cannot  be 
doubted  from  the  tenonr  of  the  Act  itself, 
apart  from  its  historical  origin,  that  the 
intention  of  the  legislature  was,  amongst 
other  things,  to  mitigate  the  rigour  of 
the  common  law  in  this  particular,  and  to 
place  the  proprietor  of  a  newspaper  in 
the  same  position  as  any  other  employer 
whose  servant  had  in  the  course  of  his 
employment  committed  an  offence  against, 
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and  to  the  injury  of,  a  third  person.  The 
Act  is  entitled,  "  An  Act  to  amend  the 
Law  of  Libel,"  and  its  declared  objects 
are — 1st,  the  better  protection  of  private 
character ;  2ndly,  the  more  effectually 
securing  ihe  liberty  of  the  press ;  and, 
3rdly,  the  better  preventing  abuses  in 
exercising  the  said  liberty." 

The  second  object  forms  the  subject  of 
several  sections,  and  by  them  the  de- 
fendant in  an  action  for  libel  is  allowed 
to  give  in  evidence  in  mitigation  of 
damages,  under  certain  conditions,  an 
apology,  and  to  pay  money  into  conrt; 
and  the  defendant  in  an  indictment  or 
information,  is  permitted  to  plead  the 
truth  as  a  justification,  provided  he  shews 
th&t  the  publication  was  for  the  public 
benefit,  and  to  be  entitled  to  costs  upon  a 
verdict  of  not  guilty.  Between  these 
latter  provisions  comes  the  7th  section, 
the  trae  meaning  of  which  is  the  ques- 
tion now  before  us.  The  words  are, 
"  whensoever  upon  the  trial  of  any  in- 
dictment or  information  for  the  publica- 
tion of  a  libel,  under  the  plea  of  not 
guilty,  evidence  shall  have  been  given 
which  shall  establish  a  presumptive  case 
of  publication  against  the  defendant  by 
the  act  of  any  other  person  by  his 
authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication 
was  made  without  his  authority,  consent 
or  knowledge,  and  that  the  said  publico- 
tion  did  not  arise  from  want  of  due  care 
and  caution  on  his  part."  Although  the 
section  is  wanting  in  precision,  it  seems 
clear  that  the  word  "  publication,"  where- 
ever  it  occurs  in  the  section,  points  to  the 
libel  and  not  to  the  newspaper.  The 
section  says  nothing  about  newspapers ; 
it  applies  to  any  printed  or  written 
slander,  whether  contained  in  a  news- 
paper, book,  pamphlet,  handbill  or  letter. 
What  it  deals  with  is  the  libel  and  no- 
thing more.  Again,  the  clause  does  not 
say  what  is  to  be  the  effect  of  proving 
the  negative,  bat  there  can  be  as  littie 
doubt  that  it  means  it  to  be  an  entire  de- 
fence, entitling  the  defendant  to  a  verdict 
and  not  merely  to  a  mitigation  of  punish- 
ment. The  effect  of  it  read  by  the  light 
of  previous  decisions,  and  read  so  as  to 
make  it  remedial,  must  be  that  an 
authority  from  the  proprietor  of  a  news- 
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paper  to  the  editor  to  publish  what  is 
libellotis,  iB  no  longer  to  be,  as  it  formerly 
was,  a  presumption  of  law,  but  a  ques- 
tion of  fact.  Before  the  Act  the  only 
question  of  fact  was  whether  the  de- 
fendant  authorized  the  publication  of  the 
paper ;  now  it  is  whether  he  authorized 
the  publication  of  the  libel.  It  is  true 
that  the  production  of  the  paper  which 
contains  the  libel,  coupled  with  proof 
that  the  defendant  is  the  proprietor,  is 
prima  facie  evidence  that  he  caused  the 
publication  of  the  libel,  and  the  ontw  is 
on  him  to  pro^e  the  negative.  But 
when  he  has  proved  that  the  literary  de- 
partment was  intrusted  entirely  to  an 
editor,  the  question  what  was  the  extent 
of  the  authority  which  that  employment 
involved,  is  to  be  tried  upon  the  principle 
which  is  applicable  to  all  other  questions 
of  authority.  And  I  think  the  jury 
ought  -to  be  told  in  this  as  in  every  other 
case,  that  criminal  intention  is  not  to  be 
presumed  but  is  to  be  proved,  and  that 
in  the  absence  of  any  evidence  to  the 
contrary,  a  person  who  employs  another 
to  do  a  lawful  act  is  to  be  taken  to 
authorize  him  to  do  it  in  a  lawful  and 
not  in  an  unlawful  manner.  This  is  the 
doctrine  which  is  applied  to  other  cases 
of  wrongs  done  by  servants,  when  it  is 
sought  to  fix  with  criminal  liability  the 
employer,  and  the  statute  intended  to 
place  libel  upon  the  same  footing  in  this 
respect  e»  other  torts.  Otherwise  the 
statute  has  afforded  no  remedy  for  an  ad- 
mitted anomaly,  and  the  case  of  The 
King  v.  WdUer  (7),  if  it  occurred  to- 
morrow, must  be  decided  as  it  was  de- 
cided in  1808.  Although  the  employer 
is  liable  civilly  for  such  a  wrong,  this  is 
not  upon  the  presumption  of  authority 
but  by  virtue  of  the  maxim  "  respondeat 
superior,"  which  on  grounds  of  policy  and 
general  convenience  puts  the  master  in 
the  same  position  as  if  he  had  done  the 
wrong  himself,  a  maxim  which,  as  I  be- 
fore observed,  pertains  to  civil  and  not, 
except  in  rare  instances,  to  criminal 
liability.  I  am  far  from  saying  that  the 
mere  appointment  of  an  editor  without 
supervision  or  control  may  not,  in  some 
cases,  involve  an  authority  to  publish 
libels.  If  the  paper  was  a  calnmnioas 
paper,  its  genenJ  character  would  nega> 


tive  the  ordinary  presumption  of  inno< 
cent  intention  and  fairly  lead  to  the 
inference  that  the  proprietor  authorized 
the  insertion  of  slanderous  articles.  But 
that  cannot  be  said  of  a  respectable  paper 
as  the  one  in  question  is  admitted  to  be. 
The  exceptional  class  of  cases  to  which 
I  have  referred  are  public  nuisances.  In 
these  cases  the  wrong  is  done  to  the  pub- 
lic and  not  to  any  particular  individual, 
and  in  that  case  no  one  can  sue  for 
damages  unless  he  happens  to  have  sus- 
tained some  exceptional  injury.  Of  such 
a  class  the  case  of  Ths  Queen  v.  Stephens 
(8)  is  an  illustration.  The  workmen  of  the 
owner  of  a  quarry  had  stacked  the  refuse 
of  the  quarry  by  the  side  of  a  navigable 
river  in  such  a  manner  that  it  fell  into 
the  stream  and  obstructed  the  navigation, 
and  although  the  owner  proved  that  he 
lived  at  a  distance,  and  did  not  know 
what  was  being  done,  and  although  he 
had  given  directions  to  the  contrary,  he 
was  held  criminally  liable  for  the  nui- 
sance. Here  the  wrong  was  common  to 
all  the  public,  and  the  remedy  by  indict- 
ment was  the  only  remedy.  This  was 
the  ground  of  the  decision.  Label,  as  I 
have  already  observed,  does  not  belong  to 
this  class  but  to  the  ordinary  class  of 
ofFences  against  the  person.  I  am  there- 
fore of  opinion  that  the  direction  to  the 
jury  was  imperfect  and  the  verdict  wrong, 
and  consequently  that  the  verdict  ought 
to  be  set  aside. 

Mellob,  J. — The  question  for  consideiw 
ation  in  this  case  arose  upon  the  trial 
before  Mr,  Justice  Gh-ove  of  a  criminal 
information  against  the  defendants,  who 
are  the  proprietors  and  publishers  of  the 
Porttmauih  Times  cmd  National  OaxeUe, 
for  a  libel  on  a  Mr.  Howard,  contained 
in  that  newspaper.  On  the  trial  the  ver- 
dict passed  against  all  the  defendants, 
who  were  aU  found  gnUty  of  the  offence. 
There  had  been  a  former  trial  of  the  case, 
in  which  the  Judge  had  directed  a  verdict 
to  be  entered  against  all  the  defendants, 
on  the  ground  thaf  they  did  not,  upon 
the  evidence  then  given,  come  within  the 
true  intent  and  meaning  of  the  7th  section 
of  the  6  &  7  Vict.  o.  96. 

(8)  85  Law  J.  Bep.  Q.B.  251 ;  «.  c.  Law  Bep. 
1  Q.B.  702. 
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A  rale  for  a  new  trial  was  therenpon 
obtained  hj  Mr.  Cole,  and  afterwards 
made  absolute,  on  the  ground  that  the 
Judge  ought  not  to  have  withdrawn  the 
question  from  the  jury,  but  should  have 
left  it  to  them  upon  that  evidence  with  a 
■nitable  direction. 

The  only  respect  in  which  my  present 
judgment  differs  from  that  which  I  gave 
on  the  former  trial  is,  that  I  think  that  I 
was  wrong  in  holding  that  the  Judge  was 
right  in  withdrawing  the  evidence  from- 
the  consideration  of  the  jury  and  deciding 
upon  it  himself.  On  the  last  trial  Mr. 
Justice  Grove  left  the  question  to  the 
jury,  with  a  careful  ai^d  elaborate  sum- 
ming-up, and  they  thereupon  found  a 
verdict  of  guilty  against  all  the  de- 
fendants. 

Upon  the  hearing  of  the  present  rule 
Mr.  Cole,  for  the  defendants,  made  several 
objections  to  the  verdict,  namely,  on  the 
ground  that  it  was.  against  the  weight  of 
the  evidence,  and  on  the  ground  of  mis- 
direction by  the  Judge. 

On  the  argument  against  that  rule  the 
only  substantial  question  turned  upon 
the  ooDstmction  of  the  statute  6&7  Vict. 
c  96,  entitled,  "  An  Act  to  amend  the 
Law  respecting  Defamatory  Words  and 
Libel."  The  recital  to  the  Ist  section 
shews  the  object  of  the  Act  to  have  been 
•*  for  the  better  protection  of  private  cha- 
racter and  for  more  effectually  securing 
the  liberty  of  the  Press,  and  for  better 
preventing  abuses  in  exercising  the  said 
liberty." 

The  section  upon  which  the  matter 
more  particularly  depends  is  the  7th, 
which  enacts  "  that  whensoever  upon  the 
trial  of  an  indictment  or  information  for 
the  publication  of  a  Ubel,  under  the  plea 
of  not  guilty,  evidence  shall  have  been 
given  which  shall  establish  a  presumptive 
case  of  publication  against  the  defendant 
by  the  act  of  any  other  person  by  his 
aathority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication 
was  made  without  his  authority,  consent 
or  hnotoledge,  and  that  the  said  publica- 
tion did  not  arise  from  want  of  due  care 
and  catttion  on  his  part."  I  regret  that 
there  exists  a  difference  of  opinion  amongst 
the  Judges  who  heard  the  argument  as 
to  the  true  constaruotion  of  this  statute. 


I  have  read  the  very  able  arguments  of 
my  Lord  Chief  Justice  and  my  brother 
Lush  with  care,  and  regret  that  I  am  not 
able  to  come  to  the  same  conclusion  with 
them. 

I  admit  the  force  of  their  reasoning, 
but  it  does  not  satisfy  all  the  difficulties 
in  the  construction  which  press  upon  my 
mind. 

I  am  of  opinion,  therefore,  that  the  rule 
should  be  discharged,  and  that  the  verdict 
should  stand. 

The  several  defendants  were  joint  pro- 
prietors of  the  newspaper  in  question,  and 
each  contributed  his  assistance  in  various 
departments  to  the  management  and  pub- 
lication of  the  same,  but  neither  of  them 
took  part  in  the  editorial  management  of 
it,  but  that  department  was  by  the  de- 
fendants devolved  upon  a  manager  named 
Ghreen,  who  it  appeared  on  the  evidence 
had  procured  the  article  in  question  to 
be  written,  and  had  caused  it  to  be  inserted 
in  the  newspaper. 

The  defendants  were  not  any  of  them 
aware  of  the  insertion  of  the  offensive 
article  in  the  newspaper  until  after  the 
publication  thereof,  when  their  attention 
was  called  to  it.  I  do  not  stop  to  refer 
to  the  subsequent  sale  of  a  single  paper, 
or  to  the  steps  taken  on  the  part  of  the 
defendants  to  stop  the  further  circulation 
of  the  newspaper,  when  they  became 
aware  of  the  Ubel.  I  consider  that  the 
evidence  of  Mr.  Green,  the  manager 
appointed  by  the  defendants,  raises  the 
real  question  in  the  case,  and  it  is  upon 
that  evidence  that  I  base  my  opinion. 
Mr.  Cbeen  being  called  as  a  witness  on 
the  part  of  the  defendants,  said  that  they, 
the  defendants,  "  leave  it  entirely  to  my 
discretion  what  I  shall  put  in  the  paper  ; 
they  appointed  me  with  general  authority 
to  conduct  the  paper ;  they  have  never 
taken  notice  of  my  articles  one  way  or 
the  other ;  they  have  never  found  fault 
with  the  articles."  It  is  difficult  to  con- 
ceive of  an  authority  more  complete  or 
unfettered,  and  it  appears  to  me  that  by 
so  constituting  Mr.  Green  the  editor  with 
such  aathority,  the  defendants  musti  be 
taken  to  have  authorised  the  insertion  of 
every  matter  appearing  in  the  newspaper 
in  question.  The  recital  in  the  statute 
de&ies  one  main  object  of  it  to  have  been 
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"  the  hetter  protectum  of  prioaie  character  " 
as  well  as  the  "  more  eneotnallj  securing 
the  liberty  of  the  press,"  which  I  concede 
to  be  a  perfectly  reasonable  object.     The 
words  are,  "  whenever  npon  the  trial  of 
amy  indictment  or  information  for  the 
pablication  of  a  libel,  nnder  the  plea  of 
not  eailty,  evidence  shall  have  been  given 
whidi  shaJl  establish  a  presumptive  case 
of  pahlication  against  the  defendant  by 
the  act  of  any  other  person  by  his  autho- 
rity, it  shall  be  competent  to  such  defend- 
ant to  prove  that  such  publication  was 
made  without  his  authority,  consent  or 
knowledge."     Now,  I  thidk  that  these 
words  may  well  be  satisfied  by  permitting 
the  defendant  to  negative,  in  point  of  &ct, 
the  presumption  which  before  arbitrarily 
prevailed,  and  could  not  be  controverted 
on  the  trial  by  giving  in  evidence  the  real 
&cts.    'Far  instance,  as  proprietors  they 
might  have  expressly  forbidden  the  inser- 
tion of  some  specific  libel  in  the  paper, 
and  have  ordered  it  to  be  destroyed ; 
nevertheless,  b^  accident,  or  by  design  or 
misunderstanding,  it  might  have  got  into 
the  newspaper  against  their  order,  and 
without  their  consent.     Again,  they  may 
have  expressly  forbidden  the  editor  to 
insert  any  article  of  a  defamatory  cha- 
racter without  their  express  authority, 
but  the  editor  may  nevertheless  have  in- 
serted it  in  the  newspaper  without  their 
knowledge.    Other  circumstances  may  be 
imagined  in  which  libels  may  have  been 
inserted  in  the  newspaper,  and  for  which, 
but  for  this  section,  they  would  have  been 
liable  as  upon  an  actual  authority.     But 
80  to  apply  it  to  a  case  like  the  present, 
where  the  fullest  authority  to  conduct  the 
p>ap6r  was  given,  and  to  insert  any  articles 
at  the  discretion  of  the  editor  without 
any  restriction  as  to  their  character  and 
nature,  seems  strangely  at  variance  with 
the  recited  object  of  the  statute,  namely, 
"  for  the  better  preventing  abuses  in  the 
exercise  of    such  liberty;"    but  it  was 
contended  that  the  statute  did  protect 
proprietors  of  newspapers  in  all  cases  in 
which  they  had  not  specially  known  of  or 
authorised  the  insertion  of  the  specific 
libel.     I  fear  that  if  such  a  construction 
of  this  section  should  prevail,  the  other 
objects  recited   in  the  statute,  namely, 
"  the  better  protection  of  private  character 


and  preventmg  abuses  in  exercising  the  said 
liberty  of  the  press,"  would-be  utterly 
lost  sight  of,  and  it  would  hecome,  mors 
properly  speaking,  a  statute  for  the 
greater  protection  of  newspaper  proprie- 
tors, and  for  the  more  effectual  encourage- 
ment of  the  sale  of  newspapers  conttun- 
ing  libellous  articles.  Another  main 
consideration  which  influentes  my  opinion 
is  the  increased  difficulty  which  it  intro- 
duces and  imposes  upon  a  party  seeking 
redress  in  the  case  of  a  scandalous  libel 
in  which  the  obtaining  of  damages  can 
afford  no  adequate  satisfaction.  It  is 
true  that  the  cases  of  The  King  v.  Walter 
(7),  and  of  Oolboum  v.  Patmore  (4), 
which  establish  the  criminal  liability  of  a 
newspaper  proprietor  for  the  acts  of  his 
servants,  were  supposed  to  have  inflicted 
a  great  hardship  upon  the  defendant,  and 
that  these  cases  wero  doubtless  in  the  mind 
of  the  framer  of  the  statute  in  question, 
yet  it  by  no  means  follows  that  he  con- 
templated the  giving  of  an  entire  immu- 
nity  from  liabilify  on  the  part  of  news- 
paper  proprietors,  and  it  appears  to  me 
from  the  recitals  in  the  stairite,  and  the 
nature  of  its  provisions,  that  it  was  not 
intended  absolutely  to  reverse  the  rule 
laid  down  by  Lord  Kenyon  in  The  King 
V.  Walter  (7). 

I  cannot  help  thinking  that  clearer  and 
simpler  language  and  different  rocitals 
would  have  been  adopted  had  such  been 
the  case.  It  is  ai^ued,  however,  that 
unless  such  be  the  meaning  of  the  section, 
it  will  be  entirely  nugatory.  I  cannot 
bring  myself  to  that  view  of  the  statute ; 
but,  as  I  have  already  said,  I  think  that 
many  cases  may  be  suggested  in  which 
the  objects  of  the  statute  may  be  satisfied 
without  so  construing  the  words  used. 
Should,  however,  such  construction  pre- 
vail, it  will  throw  the  greatest  obstacles 
in  the  way  of  a  prosecutor  desiring  to 
proceed  criminally  for  a  libel.  Take  the 
case  of  an  indictment  or  information  for 
a  serious  and  scandalous  libel,  how  is  the 
person  defamed  to  proceed  to  punish  the 
libeller  P  If  he  attacks  the  proprietor, 
as  the  person  who  profits  by  the  libel,  and 
tberoforo  apparently  the  right  person  to 
proceed  against,  he  may  be  met  by  evi- 
dence on  the  trial  that  such  proprietor 
had  nothing  to  do  with  the  actual  manage- 
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ment  of  tiie  newspaper,  but  merelj  pro< 
Tided  the  capital  neceasary  for  its  eata< 
blishmenfc,  and  his  only  interference  was 
the  receiving  of  the  profits  arising  from 
the  sale.  How  is  the  prosecutor  to  find 
oat  the  actual  libeller,  whether  proprie- 
tor, editor  or  correspondent  P  and  how  is 
he  to  prove  his  identity  P  Surely,  if  the 
wide  oonstmotion  contended  for  had  been 
intended  by  the  framer  of  the  Act,  pro- 
vision  wotdd  have  been  made  for  the 
registering  of  the  name  of  the  editor  or 
author  who  was  responsible  for  the  libel, 
and  for  enabling  the  prosecutor  to  dis- 
cover who  he  was.  Even  then  it  might 
be  that  the  editor  was  a  man  of  straw, 
without  the  means  of  satisfying  any  fine 
or  the  costs  of  any  prosecution  which  on 
conviction  might  be  imposed  upon  him ; 
he  might  be  a  person  alike  destitute  of 
diaraoter  and  principle,  hired  only  for 
his  skill  in  de&mation  and  his  capacity 
to  create  a  wretched  craving  to  read  the 
scandalous  and  libellous  contents  of  the 
paper  whida  he  was  hired  to  conduct. 
This  is  a  conisideration  which  much  in- 
fluences my  opinion,  seeing  that  no  means 
are  provided  in  a  criminal  case  by  dis- 
covery, by  interrogatories  or  otherwise^ 
for  ascertaining  the  real  author  or  con- 
tributor. In  fact,  the  result  must  be,  that 
however  scandalous  the  libel,  the  person 
de&med  can  have  no  real  redress  crimin- 
aUy  against  the  actual  libeller,  as  he, 
being  upon  the  hypothesis  a  man  of 
straw,  can  pay  neither  fine  nor  costs. 

It  may,  however,  be  asked — ^What  is 
then  the  provision  "  for  more  efifectually 
securing  the  liberty  of  the  press,"  if  the 
meaning  of  the  section  be  limited  as 
suggested  by  me  P  I  find  a  ready  answer 
in  the  provisions  of  the  2nd  and  6th 
sections,  which  enable  a  person  charged 
criminally  with  libel  to  plead  that  the 
substance  of  the  libel  is  true,  and  in  case 
of  an  action  that  it  was  inserted  without 
malice,  and  that  before  action  he  had 
tendered  an  apology;  which  provisions 
form  a  most  material  alteration  in  the 
law  heretofore  in  force  with  regard  to  the 
law  of  libel.  On  the  trial  of  the  present 
information  no  doubt  could  be  suggested 
that  a  presumptive  case  of  publication  by 
authority  of  the  defendants  had  been  esta- 
blished; and  the  only  question  which 
Vol,  48,— <)3.,  0  J>.  &  £xc9. 


then  remained  was  whether  the  evidence 
given  on  behalf  of  the  defendants  negfa- 
tived  the  presumption,  and  shewed  that 
the  libel  in  question  had  been  published 
without  their  authority,  consent  or  know- 
ledge, and  that  the  said  publication  did 
not  arise  from  want  of  due  care  or  caution 
on  their  part. 

I  am  of  opinion  that  the  evidence  given 
on  the  part  of  the  defendants  vniolly 
fiuled  to  establish  such  a  defence  under 
the  statute,  but  on  the  contrary  warranted 
the  jury  in  finding  them  guilty  on  both 
divisions  of  the  proposition  which  were 
essential  to  their  defence.  An  unlimited 
discretion  and  authority  had  been  in  iu/t 
conferred  on  Mr.  Gbeen,  the  editor,  to 
insert  articles  of  whatever  nature  and 
character  he  might  deem  expedient  to 
insert,  and  their  consent  was  involved  in 
the  same  authority ;  and  therefore,  unless 
it  can  be  successfully  contended  that  the 
authority,  conseut  or  knowledge  men- 
tioned in  the  exempting  clause  of  the 
section  requires  the  prosecutor  to  prove 
that  the  particular  specific  libel  must  have 
been  actually  authorised,  known  of  and 
approved  in  each  case,  I  cannot  but  think 
that  the  evidence  sufficed  to  warrant  the 
conclusion  at  which  the  jury  arrived. .  It 
is  true,  as  was  observed  during  the  arg^. 
ments,  that  as  a  general  rule  au  authority 
to  an  agent  to  conduct  a  commercial 
business  does  not  extend  to  enable  such 
agent  by  implication  to  make  his  principal 
liable  for  a  crime  committed  by  such 
agent.  Now  this  may  be  true  as  a  general 
proposition  where  a  crime  is  committed 
by  such  an  agent,  beyond  the  scope  of 
his  authority,  without  the  consent  of  his 
principal ;  but  it  has  no  application  to  a 
busruess  or  conunercial  speculation  of  this 
description,  where,  in  the  very  nature  of 
things,  it  is  essential  to  the  prosperity  of 
the  papet  that  articles  of  a  very  various 
character  and  description  should  be  in< 
serted.  Indeed,  the  cases  of  The  King  v. 
Walter  (7)  and  OoJhoum  v.  Podmore  (4), 
shew  that  this  must  be  so,  as  those  cases 
proceeded  upon  the  principle  that  in  such 
a  case  the  liability  ot  the  proprietor  and 
superior  resulted  from  the  act  of  the  ser- 
vant. In  fact,  Mr.  Qreen,  in  the  nuuiage- 
ment  of  the  editorial  department,  was  the 
alter  ego  of  each  of  the  defendants,  and 
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was  in  tacb  authorised  to  insert  in  every 
issue  of  the  newspaper  whatever  matter 
he  considered  suitahle,  and  likely  to  in- 
crease its  circulation,  and  the  insertion  ot 
the  libel  in  question  in  -the  newspaper 
was  oleturly  within  the  scope  of  his 
authority. 

As  I  cannot  believe  that  the  object  of 
the  statute  was  to  require  prosecutors  in 
such  cases  to  prove  actual  authorify  or 
consent  to  the  specific  libel,  I  cannot  do 
other  than  express  my  opinion  that  the 
jury  were  justified  in  &iding  the  de- 
fendants  fuilty. 

I  am  further  of  opinion,  Ektthough  it 
is  not  necessary  in  order  to  discharge 
this  rule  to  decide  it,  that  there  was  a 
question  upon  the  evidence  fit  for  the 
consideration  of  the  jury,  whether  the 
publication  in  question  arose  &om  want 
.of  due  care  or  caution  on  the  part  of  the 
defendants;  and  I  think  that  the  jury 
might  well  think  that  the  defendants 
&iled  to  shew  that  it  did  not  so  arise.  It 
appears  to  me  that  for  proprietors  of  a 
newspaper  to  devolve  upon  an  editor  the 
entire  control  and  unfettered  discretion 
as  to  what  articles  he  shall  insert,  with- 
out requiring  him  to  abstain  from  the  in- 
sertion of  all  defamatory  matter,  or 
without  making  some  provision  for 
supervision  by  the  defendants,  who  are 
the  parties  interested  in  the  speculation, 
does  exhibit  a  want  of  due  care  or  cau- 
tion on  their  part.  The  object  of  an 
editor  is  genendly  to  make  the  paper 
sell,  and  to  become  a  profitable  specula- 
tion to  his  employers ;  and  unhappily  the 
insertion  of  sensational  or  defamatory 
articles  has  too  often  a  great  tendency  to 
bring  about  so  profitable  a  result.  I 
think,  therefore,  there  was  evidence  that 
the  defendants  did  not  use  due  care  and 
caution  in  intrusting  Mr.  Qreen  with  uin- 
fettered  authority  in  the  management  of 
HiB  editorial  department  of  their  news- 
paper ;  and  I  am  of  opinion,  therefore, 
that  on  all  grounds  the  rule  should  be 
discharged. 

CoCKBUBH,  L.O.J. — The  question  in  this 
case  is  one  of  considerable  importance  as 
regards  the  law  of  libel,  inasmuch  as  it 
involves  the  construction  which  is  to  be 
pat  on  the  7th  section  of  the  6^7  Vict. 


c.  96,  an  enactment  passed  to  relieve  the 
proprietors  of  public  journals  from  the 
heavy  responsibility,  so  fiar  as  the  crimi- 
nal law  was  concern^,  which  rested  on 
them  before  in  respect  of  libellous  mat- 
ter published  in  such  journals  without 
their  authority,  knowledge  or  consent. 
The  state  of  the  law  which  this  enact- 
ment WHS  intended  to  remedy  was,  in  my 
opinion,  inconsistent  with  the  first  and 
common  principles  of  justice,  and  one 
which  was  discreditable  to  the  legislation 
of  this  country. 

It  had  been  laid  down  authoritatively, 
at  a  time  when  perhaps  less  liberal  views 
as  to  the  libei^  of  Uie  press  prevailed, 
that  the  proprietor  of  a  public  journal, 
though  absent,  and  wholly  ignorant  of 
matter  inserted  in  the  journal  by  his 
editor,  was  nevertheless  responsible,  not 
only  civilly,  but  also  criminally,  iif  the 
matter  so  inserted  were  libellous,  in  direct 
contravention,  I  cannot  but  think,  of  the 
fundamental  principle  that  to  oonstituto 
guilt  there  must  be  a  mens  rea,  an  inten- 
tion to  violate  the  law. 

It  was  to  remedy  this  state  of  the  law 
that  the  statutory  enactment  6  &7  Viot. 
0.  96  was  passed,  with  which  we  have 
here  to  deal.  It  provides  that  "  when 
evidence  shall'  have  been  given  which 
shall  establish  a  presumptive  case  of  pub- 
lication against  the  defendant,  by  the  act 
of  any  ot£er  person  by  his  authority,  it 
shall  be  competent  to  such  defendant  to 
prove  that  such  publication  was  made 
without  his  authority,  consent  or  know- 
ledge, and  ihat  the  said  publication  did 
not  arise  from  want  of  due  care  and  cau- 
tion on  his  part."  The  question  is  as  to 
what  will  satisfy  the  exigency  of  the 
terms  by  which  immunity  is  thus  given 
to  the  proprietor  on  the  condition  of  his 
shewing  that  he  has  not  given  authority 
for  the  publication  of  the  libel.  In  the 
first  place,  would  it  be  enough  for  the 
defendant  to  shew  that  he  had  not  speci- 
fically authorised  the  insertion  of  the  arti- 
cle or  matter  complained  of,  if  it  should 
appear  that  he  has  given  authorily  to 
insert  matter  whether  libellous  or  inno- 
cent, at  the  discretion  of  the  editor  ?  I 
answer  unhesitatingly  in  the  negative. 
But  it  appears  to  me  equally  untenable  to 
say  that,  because  the  proprietor  intmsts 
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the  oondnot  of  a  public  journal  to  the 
plenaiy  discretion  of  aa  editor,  he  thereby 
gives  authority,  to  the  editor  to  commit; 
a  breach  of  the  law  by  the  insertion  of 
libellous  matter.     In  the  first  place,  let 
me  ask  if  the  principal  in  appointing  and 
giving  authority  to  his  editor  were  ex- 
pressly to  prohibit  the  insertion  of  any 
libeUous  matter  in  the  paper,  would  not, 
so  &r  as  the  question  of  authority  is  con- 
cerned, such  express  prohibition  be  snffi- 
cient  to  satisfy  the  statute  ?     I  think  the 
answer  must  be  in  the  affirmative;  for 
what,  unless  he  himself  saperintends  the 
insertion  of  every  article,  in  which  case 
the  statute  would  lie  useless,  can  the  pro- 
prietor do  more  ?     But  surely  the  prohi- 
bition not  to  violate  the  law  is  impliedly 
involved  in  every  service   in  which  an 
agent  is  employed  and  in  which  the  law 
may  possibly  be  broken  by  such  agent. 
Take  the  case  of  an  agent  employed  to 
buy  goods  on  which  a  duty  is  payable, 
and  who,  to  benefit  his  employer,  buys 
smuggled  goods   unknown  to  the  em- 
ployer.    The  agent  would  be  criminally 
liable;  the  employer  would  not.    As  it 
seems  to  me,  the  proprietor  of  a  public 
jonmal,  who  gives  general  anthority  to 
the  editor  he  employs,  is  entitled  to  as- 
sume that  the  e£tor,  knowing  the  law 
as  well  as  himself,  will  take  care,  for  his 
own  Bake,  as  well  as  for  that  of  his  em- 
ployer, to  keep  within  the  law,  by  insert- 
ing nothing  which  would  bring  himself 
within  the  reach  of  the  law,  both  crimi- 
nallT  and  civilly,  and  make  his  principal 
liable  in  damages  which  he.  again  would 
be  liable  to  make  good.    I  am  at  a  loss  to 
see  to  what  cases  the  statutory  provision 
in  qaestion  would  be  applicabfe  if  not 
to  this.      It  is  notorioDS  that  in  many, 
perhaps  in  the  majority  of  instances,  pub- 
lie  joamals  are  carried  on  for  the  benefit 
of  proprietors,  who  find   the  necessary 
capital,  by  editors   employed  by  them, 
and  to  whom  the  conduct  of  the  paper 
18    committed    without    any  immediate 
control  or  interference  of  the  principal. 
In  my  opinion  it  was  intended  to  exempt 
principals   so  circumstanced,   if  able  to 
aatisfy  a  jury  that  they  had  not  authorised, 
directly  or  indirectly,  the  insertion   of 
Ubellons  matters,  £rom  being  held  crimi- 
nally liable.     It  is  to  be  observed  that  in 
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both  the  striking  cases   referred  to  by 
my  brother  Lush,  those  of  The  King  v. 
Walter  (7)  and  Odibowm  v.  Fatmore  (4), 
as  also  in  the  case  of  The  King  v.  (hdeh 
(5),  the  conduct  of  the  jonmal  had  been 
len  by  the  proprietor,  as  in  this  case,  to 
the  management  of  an  editor,  while  the 
proprietor,  absent  at  a  distance,  had  been 
ignorant  of  the  fact  of  the  hb^ons  mat- 
ter having  been  published.    It  was  to 
meet  such    cases,  I   cannot  doubt,  that 
this  section  of  Lord  Campbell's  Act  was 
directed.     It  was  a  remedial   Act,  and 
one  which,  as  bringing  the  law  into  har- 
mony with    general    principles,    shoold 
receive  a  liberal  interpretation.    I  think 
we  should  be   defeating  what   was   in- 
tended to  be   its   operation   if  we  were 
to  hold  that  a  general   authority  given 
to  an  editor  to  manage  the  conduct  of 
a  pubUc  journal  involved   an  authorify 
to  publish  libellous  matter,  and  that  a 
proprietor    giving   such  authority   still 
remained  criminally   liable  for    a   libel, 
without  specific  authority,  express  or  im- 
plied, for  publishing  such  libel,  or  any  con- 
sent thereto  or  knowledge  thereof  on  his 
part.     It  is  tme  that  the  terms  in  which 
the  authority  was  gp.ven  to  the  editor  in 
the  present   case,    at  first  sight,  seem 
large.      According    to   the    evidence  of 
the   editor,  the  defendants   "left  it  en- 
tirely to  his  discretion  what   he  should 
put    into    the  paper.     They  gave  him 
general  authority  to  conduct  the  paper ; 
they  never  took    notice   of  his   articles 
one  way  or  the  other,"    But  what  is  this 
beyond  what  is  impUed  in   the  general 
authority  given   to   an   editor  by  every 
proprietor  P     What  is  this  more  than  m 
extento  what  would  be  implied  in  a  ge- 
neral authority  to    condact  the  paper? 
In  my  opinion  it  would  be  to  put  much 
too    strained   and   unwarranted   a  con- 
stmotion  on  such  authority  to  treat  it  as 
giving  a  license  to  the  editor  to  publish 
fibels  in   a   paper   he  was   employed  to 
conduct.     I  have  no  hesitation  in  saying 
that,  where  a  general  authority  is  given 
to  an  editor  to  publish  libeUous  matter 
at  his  discretion,  it  will  avail  a  proprie- 
tor nothing    to   shew  that  he  had  not 
authorised  the   publication  of  the  libel 
complained  of.     It  is  equally  clear  that 
though  in  the  anthority  ori^^nally  given 
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to  the  editor  no  license  to  publish  libel- 
lous matter  may  have  been  contained, 
still  such  an  authority  may  be  inferred 
from  the  conduct  of  the  parties,  as,  for 
instance,  from  the  &ct  that  other  libels 
have  been  published  in  the  paper,  Trhich 
have  come  to  the  knowledge  of  the  pro- 
prietor and  without  his  remonstrance  or 
interference,  or  the  removal  of  the  editor, 
from  which  the  assent  of  the  proprietor 
might  well  be  inferred.  I  therefore  do 
not  feel  the  apprehension  which  has  been 
expressed  of  the  mischief  which  would 
result  from  the  impunity  which  news- 
paper proprietors  would  derive  from  hold- 
ing them  free  from  criminal  responsibility 
when  they  employ  an  editor  with  general 
authority  to  conduct  the  paper.  The 
impunity  would  quickly  cease  if  they 
suffered  the  paper  to  become  the  vehicle 
of  calumny.  There  arejoumals  as  to  which 
no  jury  would  hesitate  to  say  that  the 
editors  were  authorised  by  the  proprie- 
tors to  invent  or  give  currency  to  libel. 

Protection  is  further  afforded  to  indi- 
viduals and  the  public  by  the  immunity 
afforded  by  the  statute  being  conditioned 
on  the  exercise  of  due  care  and  caution 
on  the  part  of  the  proprietor.     Many  cir- 
cumstances might  be  held  by  a  jury  to 
amount  to  the  absence  of  the  care  and 
caution  thus  required.     The  employment 
of   an    incompetent    or     untrustworthy 
editor,  or  one  who  had  before  been  pro- 
ceeded gainst  for  libel ;  total  omission 
ever  to  look  at  the  paper  to  see  in  what 
manner  it  was  conducted,  or,  as  in  this 
very  case,  the  omission,  though  taking 
part  in  the  pubUcation  of  the  paper,  to 
msist  on  having  articles  of  a  doubtfol  ten- 
dency submitted  for  approval,  might  be 
deemed  by  a  jury  BufiS.cient  to  disentitle  a 
proprietor  to  the  protection  of  the  statute. 
It  must  always  be  borne  in  mind  also 
that  it  is  only  on  the  penal  responsibility 
of  the  proprietor  that  a  limit  is   thus 
placed.      His  liability  to  damages  in  a 
civil  action  remains  as  before.     No  hard- 
ship is  therefore  imposed  on  the  indivi- 
dual prosecutor,  who,  in  the  eye  of  the 
law,  prosecuted  not  on  his  own  behalf, 
but  on  that  of  the  public,  and  who  may 
still  hold  the  proprietor  liable  in  damages, 
and  if  he  pleases  prosecute  the  editor  as 
the  publisher  of  the  libel. 


This  being  the  view  I  take  of  the  sta- 
tute, it  seems  to  me  that  the  direction  of 
the  learned  Judge  at  the  late  trial  was 
defective  in  not  explaining  to  the  jury 
that  a  general  authori^  to  an  editor  to 
conduct  the  business  of  a  new8l»per,  in 
the  absence  of  anything  to  give  it  a  dif- 
ferent character,  must  be  taken  to  mean 
an  authority  to  conduct  it  according  to 
law.     I  agree  that  aa  regards  two  of  the 
three  defendants,  there  may  have  been 
evidence  to  go  to  the  jury  of  knowledge 
and  consent  on  their  parts ;  as  it  appears 
that  they  became  aware  of  the  article  in 
question  before  the  sale  of  the  paper  had 
come  to  an  end,  and  tcfok  no  stops  to  stop 
the  issue  of  the  remaining  numbers  of  the 
paper,  and  therefore   might  be  held  to 
have  known  of  and  consented  to  the  pub- 
lication of  the  libel  in  such  later  papers. 
The  jury  might  also    possibly  have  held 
that  as  regards  the  two  defendants  who 
were  on  the  spot,  and  who  might  therefore 
have  looked  at  the  articles  beforethe  paper 
was  published,  there  was  a  want  of  due 
care  and  caution,  as  required  by  the  sta- 
tute.   But  I  agree  with  my  brother  Lush 
that  the  verdict  must  have  proceeded  on 
the  ground  of  authority,  as  the  jury  have 
included  in  their  finding  the  third  partner, 
who  was  absent  at  a  distance  on  account 
of  illness,  and  to  whom  none  of  the  other 
circumstances  can  at  all  apply,  and  as  to 
whom,  taking  the  view  of  the  case  which 
I  do  on  the  subject  of  authority,  I  think 
there  was  no  case  to  go  to  the  jury. 

I  concur  with  my  brother  Lush,  there- 
fore, in  holding  that  the  rule  for  a  new 
trial  must  be  made  absolute. 

Bnle  aisohtte. 


Solicitors— (Jrogory,  Eowcliffes  &  Co.,  for  proee- 
cution;  Foi3  &  Ford,  agents  for  Fehham, 
Fortsea,  for  defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.     1 

Nov.  7.      >  MOYOB  V.  KKWDtOTON. 

Deo.  20.  J 

Side  of  Goods — Passing  of  Property — 
Puehase  effected  hy  False  Pretences — Oon- 
viction — Bona  fide  Purchase  from  FraU' 
dulent  Party  before  Conviction — 24  ^  25 
Viet.  e.  96.  ».  100. 

The  plamtiff  had  bottght  of  one  Wale, 
by  a  bona  fide  iransaeium,  not  in  market 
oeort,  afloeh  of  forty-nine  sheep.  It  turned 
out  that  the  sheep  had  been  obtained  from 
the  defendant  by  Wale  by  false  pretences, 
and  fhat  of  this  offence  Wale  vms  oonvieted. 
SiAsequenity  to  the  conviction,  the  defen- 
dant went  to  the  plaintiff's  premises  and 
.re-took  possession  of  the  sheep.  No  order 
for  restiifuHon  had  been  made.  The  plaAn- 
tbf  rune  sought,  in  an  action  for  oonoerting 
them,  to  recover  the  value  of  the  sheep : — 

Held,  that  the  plaintiff  was  entitled  to 
Judgment.  That  the  provisions  of  the  24 
f  25  Viet.  e.  96.  «.  100,  c^ly  only  to 
eases  in  which  possession  has  been  obtamed 
without  the  property  passing.  That  there 
was  no  property  in  the  defendant  at  the 
time  of  Wale's  conviction,  as  it  had  been 
parted  urith  by  a  contract  which,  though 
voidaile,  could  not  be  avoided  after  the 
property  had  been  sold  to  a  bona  fide  pur- 
chaser for  vahte,  so  as  to  entitle  the  defen- 
dant to  take  it  out  of  the  possession  of  such 
purchaser. 

This  was  a  motion  for  judgment  in  an 
action  to  recover  damages  for  the  con- 
version of  a  flock  of  forty  .nine  sheep, 
tried  before  the  Lord  Ghief  Justice  at 
the  last  assizes  for  the  county  of  Kent. 
At  the  trial  judgment  had  not  been  en- 
tered for  either  party. 

[The  facts  are  stated  in  the  judgment.] 

WiUoughby  and  Shiress  WiU  now 
moved  that  judgment  should  be  entered 
for  the  plaintiff — It  is  admitted  that  the 
sheep  were  not  purchased  in  market  overt. 
It  is  also  admitted  that  Wale  was  convicted 
of  obtaining  the  sheep  by  false  yretenoeB, 
bat  the  test  applicable  to  this  case  is, 
"  whether  the  owner  intended  to  transfer 
both  the  property  in  and  the  possession 
of  the  goods  to  the  party  guilty  of  the 


&aud,  or  to  deliver  nothing  more  than 
the  bare  possession." — Benjamin  on  Sales, 
p.  342.  The  question  is,  what  was  in  the 
mind  of  the  defendant  when  he  parted 
with  the  sheep  P  There  was  fraud,  but 
that  only  g^ives  the  defendant  the  right  to 
rescind  the  contract — Stevenson  v.  Newn- 
ham  (1),  White  v.  Oa/rden  (2),  Parker  v. 
Patrick  (3),  PoweU  v.  Hoylcmd  (4). 

[CooEBusN,  L.G.J. — There  is  more  than 
fraud  here,  there  is  crime.] 

But  here  the  contract  was  not  re- 
scinded ;  therefore,  when  the  sheep  were 
transferred  to  an  innocent  third  person 
for  a  valuable  consideration,  the  rights  of 
the  original  vendor  will  be  suboidinate 
to  those  of  the  innocent  third  person — 
Horwood  V.  Smith  (6).  In  Load  v.  Oreen 
(6),  there  was  no  innocent  transferree, 
but  the  principle  was  acted  npon  in  Kings- 
ford  V.  Merry  (7).  The  efiect  of  these 
decisions  has  not  been  altered  by  the 
statute  24  &  25  Vict.  c.  96.  s.  100  (8). 
That  statute  merely  provides  a  sum- 
mary mode  for  disposing  of  property 
actually  in  the  hands  of  the  police.  It 
cannot  be  contended  that  it  does  more,  it 
connot  be  said  that  it  re-vests  property 
in  the  defendant,  of  which,  according  to 
the  argument  of  the  other  side,  he  has 

(1)  13  Com.  B.  Bep.  285 ;  s.  o.  22  Lav  J.  Bep. 

C.P.  no. 

.  (2)  10  Com.  B.  Bep.  919 ;  8.  c.  20  Law  J.  Bep. 
CJP.  166. 


(8)  6  Term  Bep.  175. 


6  £zoh.  Bep.  67;  «.  c.  20  Law  J.  Bep. 
Exch.  82. 
(6)  2  Term  Bep.  750. 

(6)  16  Mee.  &  W.  216 ;    s.  c  16  Law  J.  Bep. 
Exch.  118. 

(7)  1  Hnil.  &  N.  508;  I.  0.  25  Law  J.  Bep. 
Exch.  166. 

(8)  Bj  24  &  25  Vict  c.  96.  8.  100,  it  is  enacted 
that,  "  If  anj  peiBon  gniltjr  of  any  snch  felony  or 
misdemeanonr  as  is  mentioned  in  this  Act,  in 
stealing,  taking,  obtaining,  extorting,  embezzling, 
converting  or  disposing  of  any  chattel,  money, 
valuable  secnrity  or  other  property  whatsoever, 
shall  be  indicted  for  such  offence,  by,  or  on 
behalf  of  the  owner  of  the  property,  and  con- 
victed thereof;  in  si^ch  case  the  property  shall  be 
restored  to  the  owner  or  his  representative ;  and 
in  every  case  in  this  section  aforesaid,  the  Coort 
before  whom  any  person  shall  bo  tried  for  any 
such  felony  or  misdemeanonr  shall  have  power  to 
award  finm  time  to  time  writs  of  restitntion  for 
the  said  property,  or  to  order  the  restitntion 
thflzeof  in  a  sununaiv  maauux." 
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never  been  divested.  That  statate  ap- 
plies only  to  those  cases  in  which  there 
has  been  originally  no  contract  whatever 
— Lindsay  v.  Oundiy  (9),  bat  the  rights 
of  an  innocent  third  jrarty  are  not  a£Pected 
thereby. 

Qrwniham  and  Arbvthnot,  tat  the 
defendant. — Lindaay  v.  Ovmdy  (9)  is  dis- 
tingnishable  &om  this  case.  The  parties 
were  in  an  entirely  different  position 
there,  and  the  main  question  was,  whether 
section  1  of  24  &  25  Vict.  c.  96,  ought  or 
ought  not  to  be  incorporated  with  section 
100.  The  true  construction  of  this  Act 
is,  that  upon  the  conviction  of  the  crimi- 
nal, even  though  no  writ  or  order  has 
been  made,  the  property  re-vests  in  the 
original  owner;  on  the  conviction  there 
is  a  relation  back  to  the  time  at  which 
the  fraud  was  committed — Scattergood  v. 
Sylvester  (10),  Nickling  v.  Heaps  (11). 
In  Peer  v.  Humphrey  (12),  doubt  is 
thrown  on  Parker  v.  PatrioJc  (3).  The 
object  of  7  dc  8  Geo.  4.  c.  29  and 
24  &  25  Yict.  c  96  is  to  extend  the  sta- 
tute of  21  Heniy  8.  c.  11,  to  cases  of 
misdemeanour  as  well  as  felony,  and  to 
prevent  not  only  the  recovery  of  the  pro- 
perty frandolently  obtained,  but  also  of 
the  proceeds  of  the  property.  The  pro- 
perty in  the  sheep  in  question  here  must 
be  ti«ated  as  never  out  of  the  defendant, 
and  the  case  is  not  affected  by  plaintiff's 
purchase,  however  innocent,  since  it  was 
not  in  market  overt — Hollins  v.  Fowler 
(13). 

Our.  adv.  vult. 

The  judgment  of  the  Court  (14)  was 
(on  Deo.  20)  delivered  by 

CoCKBUSN,  L.C.J. — This  was  a  case 
tried  before  me  at  the  last  assizes  for  the 
county  of  Kent,  and  in  which  the  action 
had  been  brought  by  the  plaintiff  to  re- 
cover a  lot  of  lorty-nine  sheep  under  the 

(9)  45  Law  J.  Bep.  Q.B.  381 ;  s.  c.  46  Law  J. 
Bep.  Q.B.  238;  a.  c.  Law  Bep.  1  03.  D.  848; 
B.C  Law  Bep.  2  Q.B.  D.  06. 

(10)  16  Q3.  Bep.  606;  s.  c.  19  Law  J.  Bep. 
03.  447. 

(11)  21  Law  Times  764, 

(12)  2  Ad.  &  E.  496 ;  s.  c.  4  Law  J.  Bep.  E3. 
100. 

(13)  44  Law  J.  Bep.  OB.  160 ;  s.  c.  Law  Bep. 
7  Eng.  App.  767. 

(14)  Codibiiin,  L.C.J. ;  Mellor,  J. ;  and  field,  i. 


following  drcnmstances : — On  the  30th  of 
October,  1877,  the  plaintiff,  who  is  a 
butcher,  and  who  is  m  the  habit  of  at. 
tending  cattle  and  sheep  markets,  being 
at  Maidstone  market,  bought  of  a  man 
named  Wale,  through  a  salesman  of  the 
market,  this  flock  of  forty-nine  sheep. 
The  purchase  was  made  in  the  open  mar- 
ket, the  price  was  a  fair  one,  and  was 
paid.  The  transaction  was  a  regular  one, 
and  no  blame  attached  to  the  plaintiff  in 
respect  of  it.  It  turned  out,  however, 
that  the  sheep  had  been  obtained  &om 
the  defendant,  who  is  a  farmer,  by  Wale, 
under  colour  of  a  pnrchase,  but  in  reality 
by  false  pretences.  Professing  to  buy 
the  sheep  at  the  price  of  48«.  a  head.  Wale 
gave  in  payment  a  cheque  on  a  bank  at 
which  he  had  no  fands  and  kept  no. 
account  The  cheque  wafl  of  course  dis- 
honoured.  A  wan-ant  was  taken  out 
against  Wale  by  the  defendant  on  the 
25th  of  October,  and  he  was  afterwards 
convicted  of  having  obtained  the  sheep 
by  false  pretences,  and  it  must  be  taken 
for  the  present  purpose  that  they  were  so 
obtained. 

It  is  to  be  observed  that  though  the 
sale  from  Wale  to  the  plaintiff  took  place 
in  open  market,  it  was  admitted  before 
us  that  the  market  having  been  recently 
established  by  the  corporation  of  Maid- 
stone under  a  local  Act,  was  not  one  in 
respect  of  which  the  protection  arising 
from  a  sale  in  market  overt  would  attach. 
The  sheep  were  taken  to  the  plaintiff's 
premises  at  Seale,  which  is  some  distance 
from  Maidstone,  and  arrived  there  on  the 
31st,  the  ensuing  day.  On  the  7th  of 
November  the  defendant,  having  in  the 
meantime  set  the  police  to  work,  and 
having  learned  what  had  become  of  the 
sheep,  went  with  a  police-officer  to  the 
plaintiff's  premises,  and  there  took  pos- 
session of  the  sheep,  which  were  arter- 
wards  removed  to  his  own  farm.  On  the 
7th  of  November  Wale  was  convicted  of 
obtaining  the  sheep  by  &lse  pretences. 
The  sheep  being  already  in  the  defend- 
ant's possession  no  order  of  restitution 
was  asked  for.  The  question,  under  the 
circumstances,  is  which  of  the  two,  the 
plaintiff  or  the  defendant,  is  entitleid  to 
the  sheep. 

Although,  if  the  matter  rested  on  ab- 
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sttaot  principle  it  might  be  open  to  be 
contended  that  inasmach  as,  to  make  a 
Talid  contract,  both  parties  mnst  intend 
to  be  bound  by  it,  conseqaentlj,  when  in 
an  apparent  contract  of  aale  the  bayer 
intends  to  get  the  goods,  bat  not  to  pay 
for  them,  but  to  de&and  the  seller,  the 
contract  &U8  to  take  effect,  and  though 
the  seller  intended  the  property  to  pass, 
yet  that,  the  contract  failing    to  take 
effect,  the  property  still  remains  unaltered, 
yet  the  question  is  now  so  concluded  by 
aatiiority  as  to  be  no  longer  open  to  dis- 
cnssion.     We   must  now  take  it  to  be 
settled — ^it  is  unnecessary  to  go  through 
the  cases,  which  are  set  out  in  Mr.  Ben- 
jamin's work — that  though  a  seller  is  in> 
dnced  to  sell  by  the  fraud  of  the  buyer, 
and  though  it  is  competent  to  the  seller 
by  reason  of  such  fraud  to  avoid  the  con- 
tract, yet,  till  he  does  some  act  to  avoid 
it,  the  property  remains  in  the  buyer,  and 
that,  if  he  in  the  meantime  has  parted 
with  the  thing  sold  to  an  innocent  pur. 
chaser,  the  title  of  the  latter  cannot  be 
defeated    by  the  original    seller.      The 
reasoning  on  which  this  conclusion  is 
based  may  not  appear  altogether  consistent 
with  principle  and  agreeing  in  the  result 
we  should  prefer  to  adopt  the  view  of  the 
American  Courts,  as  stated  in  the  case  of 
Boot  V.  French  (15),  a  case  decided  in  the 
Supreme  Court  of  Judicature  of  the  State 
of  New  York,  according  to  which  the 
preference  thus  given  to  the  right  of  the 
innocent  purchaser  is  treated  as  an  ex- 
ception to  the  general  law,  and  is  rested 
on  the  principle  of  equity  that  where  one 
of  two  innocent  parties  must  suffer  from 
the  fraud  of  a  third,  the  loss  should  &I1 
on  him  who  enabled  such  third  party  to 
commit  the  fraud.      But  on   whatever 
ground  it  may  be  said  to  rest,  the  law 
most    be   taken  to  be  now  definitively 
settled. 

The  question  which  in  some  cases  might 
be  a  very  material  one,  as  well  as  one  of 
some  nicety,  namely,  what  on  the  part  of 
ihe  defirauded  seller,  short  of  retaking 
possession  of  the  thing  sold,  will  amount 
to  an  avoidance  of  the  contract,  does  not 
arise  in  the  present  instance.  The  de- 
fendant not  knowing  what  had  become  of 

(16)  11  W«ud«U  760. 
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his  sheep,  or  where  to  find  Wale,  hit 
buyer,  had  done  and  could  do  nothing, 
beyond  giving  notice  to  the  police,  up  to 
the  time  when  the  sheep  were  bought  by 
the  plaintiff. 

We  must  taJce  it,  therefore,  as  incontes- 
table, that  but  for  the  subsequent  convic- 
tion of  Wale  for  having  obtained  these 
sheep  by  &lse  pretences,  no  question  could 
be  raised  as  to  the  title  of  the  plaintiff. 
But  it  is  contended  that  by  reason  of  such 
conviction  the  defendant  is  entitled  to  the 
benefit  of  the  provisions  of  the  24  &  25 
Vict.  c.  96.  B.  100,  which  enacts  that  where 
property  has  been  obtained,  inter  alia,  by 
folse  pretences,  on  conviction  of  the  party 
so  obtaining  it,  restitution  shall  be  made 
to  the  party  from  whom  it  has  been  so 
obtained.     But  we  are  clearly  of  opinion 
that  this  enactment, — which  is  in  these 
terms  :  "  If  any  person  guilty  of  any  fe- 
lony or  misdemeanour,  in  stealing,  taking, 
obtaining,  extorting,  embezding,  convert- 
ing or  disposing  of,   or   in    knowingly 
receiving  any  chattel,  money,   valuable 
security  or  other  property  whatsoever, 
shall  be  indicted  for  such  offence  by  or  on 
behalf  of  the  owner  of  the  property  or 
bis  executor  or  administrator,  and  con- 
victed thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  " — has  no 
application  to  such  a  case  as  the  present. 
The  language  applies,  and  is  obviously 
intended  to  apply,  to  cases,  and  to  these 
only,  in  which  possession  has' been  ob- 
tained without  the  property  passing.    This' 
was  the  construction  put  on  the  statute 
by  this  Court  in  Lindsay  v.  Oundy  (9)  ; 
and  though  the  view  thero  taken  by  the 
Court  on  the  primary  question,  as  to 
whether  a  contract  had  beisn  made  by  the 
sellers  with  the    person   obtaining  the 
goods,  was  reversed  on  appeal ;  the  second 
ground  of  the  judgment,  which  is  the  one 
immediately   applicable    to   the    prosent 
case,  remains  unshaken,  and  we  have  no 
hesitation  in  adhering  to  it.     And  it  is 
strongly  confirmed  by  the  case  of  Horwood 
V.  Smith  (5),  which  was  a  case  of  sheep 
stolen  and  sold  by  the  thief  in  market 
overt,  and  in  which  the  thief  was  con- 
victed of  the  larceny ;  yet  it  was  held,  that 
as  the  conviction  &A  not  take  place  till 
after  the  sale,  the  owner  was  not  entitled 
to  restitution  under  21  Hen.  8.  c.  11.    In 
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ihe  present  case,  as  in  the  foregoing, 
there  was  no  property  in  the  prosecntor 
at  the  time  of  the  oonviotion.  It  had 
been  parted  with  hj  a  contract,  which 
though  under  the  circumstances  voidable, 
ceased  on  the  ssJe  before  it  had  been 
avoided  to  be  any  longer  voidable ;  and 
as  to  which,  therefore,  the  right  of  the 
plaintiff  had  become  indefeasible.  It  can. 
not  have  been  the  intention  of  the  statute 
to  defeat  it,  nevertheless,  and  by  the  mere 
conviction  of  the  fraudulent  purchaser  to 
deprive  the  innocent  buyer  of  the  right 
which,  according  to  the  deoirions  in  the 
series  of  cases  already  referred  to,  had 
become  absolute  in  him. 

Judgmml  for  fhe  plaintiff. 


Solidton — Crowder,  Asstie  &  CSo.,  agents  for  Hol- 
croft,  Knocker  &  Co.,  Serenoaks,  for  plaintiff; 
8.  F.  Lanaham,  agent  for  J.  &.  Langham,  Uok- 
field,  for  defendant. 


t*A»iy*  if.Ch;  ^  ^^"^  COUBT  OP  APPEAL.] 

'fXi-4iL  S^,       (Appadfrom  the  Queen's  Bench  Divigion.) 


COVEBDALS  V.  CHABITOK.* 

^^^  ^V^^  <y  TretpMt — Urban  Authority — Street  vest- 
^  ,-^.^,^^t  ing  in — Meaning  of  "to  vest" — Power  to 
lei  Pasturage — Prioate  Road — Possessory 
TMe  against  Trespasser — PvibUe  Health 
Act,  1875  (38  ^  39  7iet.  e.  66),  ss.  4, 
144, 149. 

The  plaintiff  was  lessee,  under  a  local 

hoard,  the  urlan  aidhority,  of  the  right  of 

"^y  CnC-  fS  i'<Mftwaj8  over  the  herbage  at  the  side  of  a 

r/J  /public  road  which  was  a  "  street "  toithin 

^jt-.'U^i^'H^n^  the  meaning  of  the  Puhlie  Health  Act, 

•^   flnl&i)        1875,  and  which,  therefore,  6y  secUon  149 

,/^iy./      ^        "  vested  in  and  was  wider  the  control  of  " 

'7  T^'/'y  ^^  '^®  ^'""''^  board.    He  was  also  lessee  to  th/e 

3  Xf  C  <*■  T      g^^g  extemt  of  the  herbage  at  the  side  of  a 

prioate   road,  within  the  district  of  the 

board,  and  he  turned  out  his  catUe  to  graze 

on  both  roads.    2%6  defendant  turned  out 

*  Coram    Bramvell,  L.J. ;    Brett,  L.J. ;    and 
Cotton,  Ii.J. 


hit  eaMU  on  (he  tame  rooAt  without  any 
right  to  do  so : — 

Held  (affirming  the  judgment  of  tho 
Queen's  Bench  Dtvinon),  that  the  plain- 
t^  could  maintain  an  action  against  the 
defendant  for  depastumng  the  pubUo  road, 
vnaamueh  as  that  road  "  vested  "  in  the 
loeai  board,  which  thereby  a^squired  such  a 
property  in  the  soU  of  the  road  as  was  ne- 
eestary  for  the  purpose  of  exercising  Oie 
powers  over  the  nod  gvoen  by  the  statute, 
and  which  therefore  could  give  the  plaintiff 
a  title  to  the  pasturage ;  but  tJuU  he  eovid 
not  do  so  with  respect  to  the  private  road, 
for  the  local  board  eotdd  not  give  him  amy 
title  to  the  pasturage  and  hs  had  not  euck 
possession  as  to  enable  him  to  maintain  on 
action  against  the  defendant  for  interfering 
with  his  enjoyment  of  the  pasturage  on  that 
road. 

Cross  appeals  from -a  decision  of  the 
Queen's  Bench  Division.  The  case  is 
reported,  47  Law  J.  Bep.  Q.B.  446. 

The  plaintiff  having  sued  the  defend- 
ant  for  damages  for  interference  with  his 
right  of  pasturage  on  the  herbage  at  the 
sides  of  two  roads  in  the  parish  of 
Gottingham,  it  was  agreed  that  a  special 
case  should  be  stated,  which  will  be 
found  fully  set  out  in  the  report  of  the 
case  in  the  Court  below. 

The  following  summary  will  suffice  for 
this  report : — 

The  parish  of  Cottingham  has  always 
been  a  parish  maintaining  its  own  high- 
ways. Certain  commissioners  appointed 
for  that  purpose,  set  out  certain  roads  in 
1771,  and,  amongst  others,  they  set  out 
Endyke  Lane  and  Cold  Harbour  Lane  as 
private  roads.  Since  1818,  Endyke  Lane 
has  been  a  public  road  and  has  been  re- 
paired by  the  parish  ;  but  Cold  Harbour 
Lane  has  always  remained  a  private  road. 
The  local  boanl  to  whom  was  transferred 
in  1863  the  o£&ce  of  Surveyor  of  High- 
ways, and  who  became,  in  1875,  the  urban 
authority  for  the  district,  was  in  the 
habit  of  letting  to  the  plaintiff  as  well 
as  to  other  persons,  the  right  of  pastur- 
age on  the  sides  of  these  two  roads; 
but  other  persons  had  Edways  insisted  on 
their  right  to  turn  out  their  cattle  to 
g^raze  on  these  roads,  and  had  refused 
to  make  any  payment  for  doing  so.    In 
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1875,  the  defendant  had  been  the  lessee, 
under  the  local  board,  of  the  herbage  of 
certain  roads  within  the  district;  bnt 
not  of  Gold  Harbour  or  Endyke  Lanea, 
and  he  had  refdsed  to  pay  any  rent,  on 
the  g^nnd  that  other  persons  had  de- 
pastured the  herbagfe  withont  his  leave. 
Except  under  snch  letting,  it  did  not  ap- 
pear that  the  defendant  had  ever,  before 
tile  act  complained  of  by  the  plaintiff, 
tamed  oat  cattle  to  graze  on  the  sides  of 
the  roads.  The  plaintiff  agreed  in  writ- 
ing on  the  19th  of  April,  1876,  to  rent 
from  the  local  board  the  right  of  pastnr- 
age  on  the  herbage  on  the  sides  of  Endyke 
and  Ck)ld  Harbonr  Lanes,  and  at  onoe 
tamed  his  cattle  oat  to  graze;  the  de- 
fendant thereupon  tamed  oat  some  cattle 
to  gnuse  on  the  same  roads,  and  on  his 
rerasing  to  remove  them,  the  plaintiff 
brought  this  action. 

The  Queen's  Bench  Division  gave 
judgment  for  the  plaintiff  as  to  the  right 
of  pasturage  in  Endyke  Lane,  which  was 
a  public  road,  and  gave  judgment  for 
the  defendant  as  to  Cold  Harbour  Lane, 
which  was  a  private  road. 

Both  parties  appealed. 

Cave  and  Dodd,  for  the  defendant. — 
The  appeal  of  the  defendant  is  against 
the  jud^nent  of  the  Divisional  Court  as  far 
as  relates  to  the  pubUc  road.  The  title  of 
the  plaintiff  to  the  pasturage  of  this  road 
is  as  lessee  under  the  local  board,  so  that 
he  can  only  have  such  rights  as  the  board 
can  confer,  and  the  title  of  the  board  is 
created  and  Umited  by  statute.  Section  149 
(1)  "vesta"  this  road  in  the  board,  but 


(1)  By  the  PubUc  Health  Act,  1876  (38  &  39 
Vict.  e.  55),  8.  4,  the  term  street  inclndes,  inter 
alia,  "any  highway  not  being  a  tompike  road." 
By  •ectton  6  the  nrban  anthority  in  certain  dis- 
trict* ia  the  local  boaid. 

By  section  67  certain  of  the  Waterworks  Clanaes 
Acts  are  incorporated  "  with  reepect  (where  the 
local  aathori^  have  not  the  control  of  ihe  streets) 
to  the  breaking  np  of  streets  for  the  purpose  of 
laying  pipes." 

By  section  144,  "  Every  nrban  anthority  shall, 
within  their  district,  ezclnsirely  of  any  other 
person,  execate  the  office  of  and  be  stureyor  of 
hi^wsys,  and  hare,  exercise  and  be  subject  to 
all  the  powen,  authorities,  duties  and  liabilities 
oftnrvegrots  ot  highways,"  tee. 

Vol.  48.— Q.B..  C.P.  &  Exch. 
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it  does  not  vest  the  property  in  the  soil 
in  the  board.  The  same  word  is  used  in 
11  <fc  12  Vict.  o.  63.  s.  68,  by  which  the 
management  of  streets  was  vested  in 
local  boards,  and  in  the  MetropoUs 
Management  Act,  1855, 18  &  19  Yict.  c. 
120.  s.  96,  where  roads  are  said  to  vest 
in  vestries  or  district  boards,  and  it  has 
not  been  considered  that  the  property 
in  the  soil  passed  by  the  operation  of 
those  Acts.  If  it  did,  then  the  arches  and 
cellars  under  the  street  would  pass,  for 
the  provisions  of  41  &  42  Yict.  c.  77.  s. 
27  (2),  only  declare  that  minerals  under 
a  highway  are  to  belong  to  the  person 
who  was  entitled  to  them  before  the 
road  vested,  under  this  section,  in  a  local 
board.  The  local  board  has  only  such 
rights  over  these  streets  as  the  public 
and  others  than  the  owners  of  the  soil 
had  over  them  prior  to  their  vesting  in 
the  board.  It  has  only  such  rights  as  it 
requires  for  the  due  exercise  of  the 
powers  and  duties  given  to  it  by  the 
Act.  When  an  owner  of  land  dedicates  a 
part  of  it  to  the  public  as  a  highway,  he 
does  not  part  with  such  of  his  rights  as 
are  not  inconsistent  with  the  ose  of  the 

By  section  149,  "  All  streets  beins,  or  which  at 
any  time  become,  highways,  repairable  by  the 
inhabitants  at  large  within  any  nrban  district, 
and  the  pavements,  stones  and  other  materials 
thereof,  and  all  buildings,  implements  and  other 
things  provided  for  the  purposes  thereof,  shall 
vest  in,  and  be  under  the  control  of,  the  nrban 
authority.  The  urban  authority  shall  from  time 
to  time  cause  all  such  streets  to  be  levelled,  &c., 
as  .occasion  may  require.  They  may  £rom  time 
o  time  cause  the  soil  of  any  such  street  to  be 
raised,  lowered  or  altered,  as  the^  may  think 
fit,  and  may  place  and  keep  in  repair  fences  and 
posts  for  the  safety  of  foot  paseengeis.  Any 
person  who,  without  the  consent  of  the  nrban 
authority,  wilfnlly  displaces  or  takes  up,  or  who 
injures  the  pavement  ...  or  the  trees  in  any 
such  street,"  is  liable  to  a  penalty,  in  addition  to 
which  "  he  shall  also  be  liable,  in  the  case  of  any 
injury  to  trees,  to  pay  to  the  local  authority  such 
amonnt   of  compensation  as    the    Court   may 

(2)  The  41  &  42  Vict.  c.  77,  enacts,  b^  s.  27, 
that  notwithstanding  anything  contained  in  sec- 
tion 149  of  the  Fnbhc  Health  Act,  1875,  all  mines 
and  minerals  of  any  description  whatever  under  any 
distumpiked  road  or  highway  which  has  or  shall 
become  vested  in  an  urban  sanitary  authority  by 
virtue  of  the  said  section,  shall  belong  to  the  ppr- 
oon  who  would  be  entitled  thereto  in  case  such 
road  or  highway  had  not  become  so  vested. 
S 
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land  as  a  highway — 8t.  Mary,  Newington, 
V.  Jacobs  (3),  Lade  v.  Shepherd  (4). 

A.  Wills  and  Wilberforce,  for  the  plain- 
tiff.— This  public  road  is  a  "street"  within 
the  meaning  of  the  statute.  It  "vests" 
in  the  board  and  the  board  can  let  the 
herbage  to  the  plaintiff,  so  that  the  judg> 
ment  of  the  Divisional  Court  is  right  as  to 
this  road.  This  "  street "  happens  to  be 
a  green  lane,  but  that  makes  no  differ- 
ence ;  the  board  could  mow  the  grass  so 
as  to  make  it  more  convenient  for  passers 
and  it  has  equal  power  to  let  the  her- 
bage. This  road  must  vest  in  the  board 
in  such  a  waj  as  to  give  it  full  powers  to 
deal  with  the  soil,  so  as  to  enable  the  road 
to  be  kept  in  good  order.  In  Taylor  v. 
The  Gorporation  of  Oldham  (5),  the 
Master  of  the  Bolls  held  that  a  section 
which  "vested"  sewers  in  the  corpora- 
tion, vested  in  them  the  property  in  the' 
subsoil 'of  the  road,  and  divested  the 
owner  of  the  soil  of  that  property. 

The  plaintiff,  however,  seeks  to  reverse 
the  decision  of  the  Divisional  Court  aa  to 
the  private  road.  It  is  admitted  that 
the  local  board  cannot  give  him  any 
title  to  the  pasturage  of  this  road  ;  but 
independently  of  this  he  has  such  posses- 
sion of  the  pasturage  at  the  side  of  this 
road  that  he  can  maintain  this  action; 
he  has  jvt  poseesaiomg,  and  that  entitles 
him  to  do  so,  for  one  who  has  herhagium 
terrcB  can  maintain  trespass — Coke's  Lit- 
tleton 46.  The  plaintiff  turned  out  his 
cattle  to  graze,  so  that  he  was  in  posses- 
sion, and  this  possession,  however  recent, 
gives  him  a  good  title  against  a  trespasser 
— Oatterit  v.  Oowper  (6),  Brktow  v.  Cor- 
miean  (7),  Rutland  v.  Shrewsbury  (8), 
neath  V.  Mihvard  (9). 

Cave,  in  reply. — As  to  the  claim  of 
possession,  the  plaintiff  has  never  been 
m  actual  exclusive  possession,  so  that  the 
adjoining  owner  is  still  in  constructive 


(3)  41  Law  J.  Bep.  M.C.  72;  i.  c.  Law  Bep. 

(4}  2  Str.  1001. 

(6)  46  Law  J.  Bep.  Cbanc  105;  a.c.  Law  Bep. 
4  Ck  D.  296. 

(8)  4  Taunt.  547. 

(7)  Law  Bep.  8  App.  Cas.  641. 

(8)  Btowd.  &  0-.,  part  ii.  p.  330. 
(8)  3  Bing.  N.C.  98. 


possession — Jones  v.  Ohapnum  (10).  The 
plaintiff  has  only  been  an  intermittent 
trespasser,  and  so  the  Statute  of  Limita- 
tions will  not  run  against  the  adjoining 
owner— SmtiA  v.  Lloyd  (11). 

[Bbahwbll,  L.J. — We  do  not  think 
yon  need  argue  that  point.] 

On  the  construction  of  the  statute, 
Hinde  v.  Ohorlton  (12)  is  an  authority. 
The  judgment  of  Willes,  J.,  shews  that 
such  a  section  as  this  must  be  construed, 
regard  being  had  to  the  object  of  the 
statute,  and  that  the  word  "  vest "  need 
not  pass  the  freehold  of  the  soil,  and 
Brumfitt  V.  Roberts  (13)  is  to  the  same 
effect.  Reference  to  section  57  (1) 
shews  that  the  word  "vest"  is  reiJly 
equivalent  to  having  the  control  of. 

He  cited  also  F arsons  v.  St.  Matthew, 
Bethnal  Green  (14),  Qibson  v.  The  Mayor  of 
Preston  (15),  White  v.  The  Hindley  Local 
Board  (16). 

Bbahwell,  L.J. — I  think  that  this 
judgment  should  be  affirmed.  I  confees 
that  I  do  not  consider  section  149  of 
the  Public  Health  Act,  1875  (1),  to  be 
eusy  to  construe,  and  there  is  certainly 
some  difficulty  in  understanding  what 
the  word  "  vest  "  in  that  section  does 
mean.  I  should  be  inclined  to  follow 
the  principle  of  construction  referred  to 
by  Mr.  Justice  Willes  in  Hinde  v.  Charl- 
ton (12),  and  to  hold  that  the  streets 
mentioned  in  section  149  (1)  would  vest 
in  the  local  board  without  any  right  of 
property  being  thereby  included.  The 
word  "vest"  may  mean  that  the  pro- 
perty lugve  ad  ccelum,  and  down  to  the 
centre  of  the  earth,  is  transferred  to  the 
person  in  whom  the  property  is  said  to 
vest.     I  do  not  think  that  it  means  this 


(10)  2  Exch.  Bep.  803 ;  s.  e.  18  Law  J.  Bep. 
Ezch.  456. 

(U)  9  Exch.  Bep.  662 ;  8.c.  23  Law  J.  Bep. 
Exch.  194. 

(12)  36  Law  J.  Bep.  O.P.  79 ;  s.  c  Law  Bep. 
2  C.P.  104. 

(13)  39  Law  J.  Bep.  C.F.  95  ;  Law  Bep.  5  O.P. 
224. 

(14)  37  Law  J.  Bep.  C.P.  62 ;  s.  c.  Law  Bep. 
2  C  J.  66. 

(16)  89  Iaw  J.  Bep.  03. 181 ;  a.  c  Law  Bep. 
5  03.  218. 

(16)^  44  Law  J.  Bep.  OB.  114 ;  e.  c.  Law  Bep. 
10O.B.2ig. 
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in  the  Beotiona  now  under  consideration. 
I  do  not  think  that  the  snrfaoe  of  these 
streets  and  all  above  and  all  below  them, 
is  vested  in  the  nrban  anthoriiy,  that  is 
in  the  looal  board.  It  was  said,  daring 
the  argnment,  that  we  were  bonnd  to 
look  at  the  general  object  and  intent  of 
the  statute,  and  that  if  we  fonnd  that 
some  of  its  provisions  caused  damage  to 
an  individnal,  nevertheless  that  we  must 
consider  that  the  Legislature  had  con- 
templated that  result,  and  that  we  must 
not  be  deterred  hj  that  fear  from  oon- 
Btming  the  statnte,  having  regard  to  its 
general  object  and  intent.  No  doubt 
that  is  a  sound  argument ;  but  it  is  in  the 
present  case  quite  unnecessary  to  sup- 
-pose  that  the  whole  of  the  soil  of  the 
streets  and  the  fireehold,  with  all  the 
appnrtenanoes,  is  intended  to  pass  to  the 
loobl  board,  and  I  cannot  think  that  the 
word  "  vest,"  as  used  in  this  statute,  is 
intended  to  have  that  meaning.  I  do  not 
think  tiiat  the  section  cited  from  the  Act 
of  last  session  (2)  throws  any  light  upon 
this  case,  for  it  only  applies  to  mines  and 
minerals.  What,  then,  does  the  word 
"  vest "  mean  in  this  statute  P  It  is 
not  a  term  of  art ;  as  used  here,  it  would 
rather  seem  to  be  a  new  application  of 
the  word.  It  is,  in  short,  a  statutory 
expression.  It  is  not  safficient  to  say 
that  the  streets  "vest"  in  the  local 
board,  qua  streets.  I  think,  therefore, 
that  we  must  say  that  the  suiiace  of  the 
street,  so  fiu:  as  it  is  used  as  streets  usu- 
ally are  used,  becomes  "  vested,"  under 
the  operation  of  this  section,  in  the  local 
board,  that  is  to  say,  that  the  streets, 
pavements,  stones  and  other  materials 
and  buildingrs  named  in  the  section, 
"  vest "  in  the  local  board  for  the  pur- 
pose of  being  used  in  connection  with 
the  street,  as  streets  are  ordinarily  used. 
I  observe  that  section  149  goes  on  to 
make  provision  for  the  protection  of 
trees  in  the  streets  under  the  nrban  au- 
thority. Now  I  do  not  think  that  the  pro- 
perty in  a  tree  which  was  already  growing 
in  the  road  would  pass  to  the  board,  or  that 
it  would  own  such  a  tree  in  the  same 
sense  that  it  would  own  the  trees  it  might 
at  any  time  plant;  if  the  property  in 
such  an  aaunent  tree,  if  one  may  use  the 
pfarafle,  did  pass,  it  would  go  some  way 


131 


towards  shewing  that  the  urban  autho- 
rity has  proprietary  rights  in  the  soil, 
and  so  would  prove  that  it  has  a  right  of 
property  in  the  herbage.  It  was  sug- 
gested that  the  defenduit's  case  was  for- 
warded  by  section  57.  I  do  not  think 
so.  It  tells  rather  against  him,  for  it 
appears  to  me  to  shew  that  where  the 
local  authority  has  not  the  control  of  the 
streets  it  was  necessary  to  incorporate 
clauses  of  two  Acts,  so  as  to  give  a  spe- 
cial power  to  lay  down  pipes  for  water, 
and  if  this  be  so,  then  it  would  seem  to 
follow,  that  where  the  looal  authority  haa 
the  control  it  is  not  necessary  to  give 
that  special  power.  On  the  whole,  I 
think  tiiat  the  word  "  streets  "  indndes 
so  much  of  the  sur&ce,  and  so  much  of 
the  thickness  or  depth,  as  is  usually 
needed  for  the  ordinary  works  which  the 
local  authority  would  need  to  execute  in 
or  npon  a  street.  With  regard  to  the 
herbage,  therefore,  of  Endyke  Lane,  I  think 
that  the  local  board  had  a  right  to  let  that 
which  they  did  let  to  the  plaintiS';  and, 
therefore,  ih&t  the  defendant  is  liable  to 
an  action  for  interfering  with  the  plain- 
tiff's enjoyment. 

I  do  not  think,  however,  that  the 
plaintiff  has  made  out  his  case  with  re- 
gard to  Gold  Harbour  Lane,  which  is  a 
private  way.  It  is  dificult  to  see  that 
he  could  be  de  facto  in  possession  of  the 
herbage  of  that  lane,  when  he  had  no 
right  to  any  part  beyond  that  of  whioh 
he  was  so  actually  in  possession,  that 
the  acts  of  the  defendant  would  be  an ' 
interference  with  what  was  actually 
going  on  at  a  given  moment  on  a  parti- 
cular part  of  the  land.  A  man  may  have 
his  beasts  confined  in  a  field,  and  he  is 
then  said  to  be,  by  means  of  those  beasts, 
in  possession  of  the  whole  field.  The  case 
is,  however,  different  when  a  man  puts 
his  cattle  to  graze  upon  a  common,  for 
he  is  then,  as  was  the  plaintiff  here,  only 
de  facto  in  possession  of  the  particular 
places  where  the  animals  may  actually  be 
grazing. 

It  was  further  said  that  the  lord  of  the 
manor  had  lost  his  "  title,"  so  that  the 
local  board  were  in  actual  occupation  for 
the  time  being ;  and  therefore,  that  the 
plaintiff,  as  their  licensee,  has  a  right  to 
Tnaintain  this  action  against  the  defend* 
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ant.  But '  I  do  not  think  that  any  jury 
could  rightly  find  there  was  saoh  a  dis- 
contin  nance  of  possession  by  the  lord  of 
the  manor  as  to  admit  the  operation  of 
the  Statnte  of  Limitations,  so  that  the 
plaintiff  cannot  maintain  this  portion  of 
his  action,  and  the  judgment  of  the 
Queen's  Bench  Division  must  be  affirmed 
on  both  points. 

Bbgtt,  L.J. — It  must  be  remembered 
that  this  action  is  brought  under  the  sys- 
tem introduced  by  the  Judicature  Acts, 
and  that  there  are  not  distinct  forms  of 
action  now.  In  this  action  the  plaintiff 
states  facts  which,  be  says,  entitle  him 
to  a  remedy,  and  he  asks  for  that  remedy 
or  relief  against  the  defendant.  He  does 
not,  in  form,  say  that  he  can  maintain  an 
action  of  trespass  against  the  defendant 
in  respect  of  both  the  lanes,  the  subject 
of  this  argument ;  but  he  does  come  here 
to  say  that  he  has  a  right  to  relief,  and 
that  is  his  contention.  With  regard  to 
the  first  lane,  which  is  called  Endyke 
Lane,  he  says  that  he  can  sue  because 
the  property  in  the  soil  is  in  the  local 
board,  which  has  let  the  right  of  pastur- 
age to  him.  Ab  for  the  second  lane, 
which  is  known  as  Gold  Harbour  Lane, 
the  plaintiff  admits  that  he  has  no  right 
such  as  he  has  in  the  former  case  ;  but 
he  submits  that  he  had  possession,  and  so 
that  the  defendant  was  a  wrongdoer 
against  whom  he,  the  plaintiff,  has 
a  right  to  recover.  Now  it  is  not  neces- 
■  sary  for  the  plaintiff  to  shew  that  he 
could  sue  the  defendant  in  trespass  for 
his  interference  by  turning,  cattle  on  the 
herbage  in  Endyke  Lane,  it  is  only  neces- 
sary for  him  to  shew  that  he  had  a  right 
on  which  the  defendant  has  encroached, 
and  this  is  the  first  question  which  we 
have  to  consider.  The  second  question 
is,  whether  the  plaintiff  was  so  in  posses- 
sion of  the  herbage  of  Cold  Harbour 
Lane  as  to  be  able  to  maintain  am  action 
against  the  defendant  as  a  wrongdoer. 

Now  the  plaintiff's  rights  in  Eadyke 
Lane  depend  on  the  right  which  the  local 
board  had,  and  this  birings  us  to  the  con- 
sideration of  the  Public  Health  Act  of 
1875  (1).  It  is  admitted  that  Endyke 
Lane  is  a  street  within  the  meaning  of 
that    statute,    and    section    149  (1)    is 


that  part  of  the  statnte  which  givM 
the  local  board,  the  urban  authority, 
whatever  title  and  right  it  possesses.  We 
must  give  force  to  every  part  of  the  sec. 
tion,  and  we  must  give  the  ordinary  legal 
meaning  to  the  words  used.  We  must 
interpret  all  the  words,  and  give  a  mean> 
ing  both  to  the  words  "  shall  vest  in  " 
and  to  the  words  "and  be  under  the 
control  of."  So  that  we  have  to  give  a 
meaning  to  the  words  "  shall  vest  in," 
which  shall  be  in  addition  to,  and  not  in 
derogation  &om,  and  which  shall  also  be 
different  from  the  words  "  and  be  under 
the  control  of." 

To  "vest"  generally  means  to  give 
the  property  in ;  but  it  is  said  that,  if 
regard  be  paid  to  the  terms  of  section 
57  (1)  of  this  Act,  "to  vest"  will  be 
found  to  mean  "  to  be  under  the  control 
of."  If  this  were  so,  then  the  words 
"shall  vest  in"  would  be  superfluous, 
and  might  as  well  be  cancelled.  I  do 
.  not  think  that  the  words  of  reference  in 
that  section  can  be  held  to  have  the 
effect  of  striking  out  the  enacting  words 
contained  in  section  149  (1). 

The  argpiment  for  the  defendant  then 
proceeds  to  urge  that  the  construction 
contended  for  by  the  plaintiff  will  result 
in  gfiving  the  local  boBtrd  more  than  the 
Legislature  intended,  inasmuch  as  the 
result  will  be  to  give  that  board  the 
houses,  the  cellars  and  the  minerals; 
but  when  we  have  decided  that  to  "  vest " 
means  to  give  the  property  in,  then  we 
must  proceed  to  see  in  what  the  property 
is  given.  Now  the  property  is  given  in 
the  street,  not  in  the  land  on  which  that 
street  is  made,  and  I  think  the  case  of 
Hinde  v.  Ghorlton  (12)  is  of  assistance  to 
us  in  this  part  of  the  case,  for  there  it  was 
decided  that  when  a  pew  vested  in  the 
purchaser  it  vested  in  him  not  the  soil 
and  freehold  of  the  pew,  but  the  right  to 
use  the  pew  for  the  usual  purposes  of  a 
pew ;  tmtt  is  to  say,  for  the  purposes  of 
divine  service.  So  here  the  property  in 
the  street  is  vested  in  the  board  for  the 
purposes  of  the  street,  using  that  word 
street  in  the  ordinary  sense  of  the  word 
street  in  this  statute,  for  a  street  in  this 
Act  of  Parliament  does  not  mean  the 
houses  in  the  street,  it  means  that  part 
of  the  street  which  is  roadway  or  footway, 
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that  part  on  which  the  thoroogh&re 
paaaea,  that  part  which  is  between  the 
houses.  This  section  then  ^ves  to  the 
board  the  whole  of  the  surface  of  that 
part  of  the  land.  It  is  then  said  that  this 
IB  not  enough,  nor  is  it ;  for  I  think  that 
the  word  "  street "  in  this  Act  includes 
more  than  the  aur&ce,  it  indades  some 
depth,  so  much  indeed  as  maj  be  not 
unfairly  required  for  the  ordinary  pur* 
poses  of  the  street,  that  is  to  say,  so 
much  depth  as  is  required  for  the  water- 
pipes,  the  gas  mains  and  the  sewer  sys- 
tems. It  would  not,  apart  from  any  con. 
sideration  of  the  recent  statute,  include 
minerals,  for  the  depth  of  soil  at  which 
mines  are  worked  was  never  needed  or 
used  for  the  ordinary  uses  of  a  street, 
nor  does  it  include  houses  and  buildings 
oyer  and  above  the  street. 

The  Legislature  has,  therefore,  in  my 
opinion,  taken  away  the  right  of  the 
owner  in  so  much  of  the  land  as  is  re  ■ 
-quired  for  the  purposes  I  have  mentioned, 
and  has  given  the  absolute  property  in  so 
much  to  the  local  board,  so  that  the 
hoard  has  the  righta  of  an  ordinary  pro< 
prietor  over  that  portion  of  the  street, 
and  it  can  therefore  give  the  plaintiff  a 
right  over  that  part.  It  is  not  necessary 
to  allege  that  the  local  board  gave  the 
plaintiff  the  possession  of  Endyke  Lane, 
it  gave  him  the  right  of  pasturag^e  there, 
and  on  that  right  the  defendant  has  en- 
croached, so  that  the  plaintiff  has  a  good 
cause  of  action  against  the  defendant. 

The  case  with  regard  to  the  second 
lane,  Gold  Harbour  Lane,  is  different. 
The  board  had  not  the  rights  which  it 
had  in  respect  of  Endyke  Lane  ;  but  the 
plaintiff  contends  that  he  was  in  pos- 
session, and  that  the  defendant  is  a 
wrongdoer,  and  therefore  that  he  is  in  a 
position  to  recover  against  the  defen- 
dant. 

What  then  was  the  possession  of  the 
plaintiff?  He  in  fact  possessed  the  land 
and  herbage  by  the  mouths  of  his  cattle, 
he  had  not  the  exclusive  possession  of  the 
lane,  for  the  public  could  pass  along  it 
and  walk  over  the  grass,  the  local  board 
never  intended  to  give  the  plaintiff  pos- 
session of  any  p^icular  space  of  hmd 
but  only  of  the  right  of  pasturage,  just  as 
the  boud  might,  had  it  been  the  owner, 
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have  given  him  the  right  of  agisting 
his  cattle.  The  fallacy  of  the  plaintiff 
lies  in  saying  that  the  grazing  by  his 
cattle  the  herbage  of  this  lane  gives  him 
the  veBtwram  of  the  land  in  a  legal  sense. 
I  am  of  opinion  that  the  plaintiff  had  not 
any  such  possession  of  Cold  Harbour 
Laaie  either  by  himself  or  by  his  cattle  as 
is  contended  for,  and  if  he  was  not  so  in 
possession  of  the  land,  then  he  cannot  re- 
cover against  the  defendant  in  this  action. 
I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be 
affirmed  on  both  points. 

Cotton,  L.J. — I  am  also  of  opinion  that 
both  the  appeal  and  the  cross  appeal 
must  Ml.  The  first  question  is,  whether 
the  local  board  had  any  right  to  the 
grass,  that  is  to  say,  any  right  to  the 
surface  of  Endyke  Lane,  which  is  a  street 
as  far  as  relates  to  the  present  case. 

The  authorities  on  which  the  plain- 
tiff relied  were  cited  rather  as  being 
guides  to  the  mode  in  which  such  a 
section  as  that  with  which  we  have  to 
deal  should  be  construed,  than  as  being 
authorities  directly  in  point.  Hvnde  t, 
Ghorlton  (12)  does  not,  in  my  opinion, 
support  the  contention  of  the  defendant, 
for  Mr.  Justice  Willes  did  not  give  any 
new  meaning  to  the  word  "  vest ;  "  but 
he  looked  at  the  general  intention  and 
object  of  the  statute  to  see  what  was  the 
nature  of  the  subject  matter  which  was 
to  vest,  and  I  may  say  that  I  agree  both 
with  the  principle  which  that  learned 
Judge  followed,  and  with  the  conclusion 
to  which  he  came  in  that  case.  When, 
however,  Mr.  Justice  Willes  proceeds  to 
quote  Straaey  v.  Nelson  (17)  in  support  of 
the  general  proposition  which  he  lays 
down,  I  must  observe  that  the  decision  in 
that  case  by  no  means  goes  to  the  length 
which  he  would  seem  to  suggest.  The 
words  in  section  149  (1)  are:  "shall 
vest  in  and  be  under  the  control  of; " 
now  it  is  a  sound  rule  of  construction 
that  when  separate  and  distinct  words 
are  found  in  two  parts  of  a  sentence,  a 
meaning  must  not  be  given  to  one  part 
which  will  render  inoperative  the  other 
words  in  the  other  part  of  the  sentence. 

(17)  12  Mee.  &  W.  688 ;  b.  c.  13  Law  J.  Bep, 
Eseh.97. 
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It  inaj  be  nsefdl  to  refer  to  the  histoir 
of  the  word  "  vest,"  as  it  is  a  word  which 
hsB  acquired  a  definite  meaning,  csirrying 
with  it  definite  legal  consequences. 

The  word  "  vest "  is  found  in  the 
Lands  Clanses  Consolidation  Act  of  1845, 
where  it  is  said  in  section  81  that  con- 
veyances "  shall  be  effeotnal  to  vest  the 
lands  thereby  conveyed  in  the  promoters 
of  the  company,"  and  there  is  a  proviso 
to  the  same  effect  in  section  100.  So  in 
the  Trustee  Act  of  1850  (13  &  14  Vict, 
0.  60),  section  3  provides  that  the  chan- 
cellor may  in  certain  cases  make  an 
order  that  "such  lands  be  vested  in" 
certain  persons.  Then  again  in  the 
Bankmptey  Act  of  1869  (32  &  33  Vict, 
c.  71)  it  is  enacted  by  section  17  that 
"on  the  appointment  of  a  trustee  the 
property  shall  forthwith  pass  to  and  vest 
in  the  trustee  appointed."  So  that  it  is 
clear  that  there  is  an  established  meaning 
in  which  the  word  "  vest "  is  employed. 
I  now  turn  to  the  Pnblic  Health  Act 
under  which  this  question  arises.  Sec- 
tions 12  and  13  both  contain  the  word 
"vest,"  and  by  the  operation  of  those 
sections,  the  sewers  become  vested  in  the 
local  board.  Then  by  section  149  (1) 
the  streets  "vest  in  "  the  same  authority, 
and  that  means,  I  think,  that  the  street 
must,  as  a  matter  of  property,  pass  to  the 
local  board,  that  is,  the  surface  of  the 
street  passes,  and  some  property  in  the 
soil  is  vested  in  the  local  board  for  the 
purposes  for  which  the  soil  of  a  street 
IS  required  by  those  who  have  to  manage 
the  street,  so  that  the  street  as  a  material 
thing  veste  in  the  board. 

As  to  the  cross  appeal,  which  relates  to 
the  private  road.  Cold  Harbour  Lane,  it 
is  admitted  by  the  plaintifi^,  that  the  local 
board  had  no  property  in  the  soil  of  Cold 
Harbour  Lane ;  but  it  is  said  that  the 
plaintiff  had  such  possession  of  theherbage 
of  that  private  road,  as  to  enable  him  to 
maintain  an  action,  the  form  of  which 
would,  prior  to  the  Judicature  Act,  have 
been  in  trespass,  and  that  in  this  action  he  is 
entitled  to  recover  against  the  defendant. 
The  contention  of  the  plaintiff  is,  that  he 
has  a  right  under  the  agreement  between 
himself  and  the  locsJ  board  to  the 
veeiv/rcun  terrm  and  the  herhagvum  terrce, 
and  that  that  gives  him  the  right  of 


maintaining  trespass  according  to  the 
rule  laid  down  in  Co.  Lit.  4b,  and  there- 
fore that  he  had  by  the  use  of  a  portion 
become  entitled  to  the  enjoyment  of  the 
whole  of  the  herbage  of  this  lane.  But  I 
think  that  this  view  is  founded  on  a  mis- 
taken construction  of  the  passage  in 
Coke.  Here  the  public  is  entitled  to 
walk  over  this  lane,  that  is  conceded,  and 
the  plaintiff  has  only  a  limited  right  of 
enjoyment  in  the  grass  of  the  lane  subject 
to  the  righte  of  others  ;  he  has  not  such  a 
possession  as  would  entitle  him  without 
any  other  right  to  maintain  this  action 
with  respect  to  Cold  Harbour  Lane.  I 
agree,  therefore,  that  the  judgment  of 
the  Queen's  Bench  Division  ought  to  be 
affirmed  on  both  points. 

Judgment  affirmed. 


Solidton — Heniy  Stirice,  agent  for  J.  S.  Moaa, 
Hull,  for  plaintiff;  J.  L.  Monis,  agent  for  Spur 
&  Son,  Hull,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{THB  LEICESTER  WATEBWOBKS  COH- 
^   PAinr  V.   THE   ABBESBUBNT  COM- 
MITTBI  OF  THE  BASROW  DNIOH, 
ASV  NirTTALL,  AND   SHEFFIELD. 

Assessme»it  Oommdtiee—Appeai  to  Ses- 
sions against  Bate — Beferenee  to  Arbitra- 
tion— Oostt  in  Discretion  of  Umpire — ■ 
Absence  of  Order  under  Baines's  Act,  avtho- 
rising  Beferenee — Action  for  OoSts  againti 
Assessment  Committee — LiakiUty  of  Poor 
Lcm  Guardians — Statutes  12  &•  18  Viet.  e. 
45.  ss.  12, 13;  22  *  23  Viet.  e.  49.  ».  2; 
25  ^  26  Vict.  c.  103.  ss.  1,  28;  27  ^28 
Vict.  c.  39.  s.  2, 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep,  M.C.  41.] 
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..  Pleading — Action  for  Becovery  of  Land 

//a-t'-tJf  '*'— Setting  out  Title—"  Material  FacU  "— 
^t.'t>a*--*B»des  of  Svpretne  Gowrt,  1875,  Order 
J"l  ^^<St-XIX.  *wfe»  4,  18.  Order  XXVII.  rvle  1. 

In  an  action,  for  the  recovery  ■  of  land, 
where  the  plaintiff  claime  by  devolution 
from  em  alleged  predecessor  in  title,  it  is 
not  necessary  to  set  out  the  whole  of  the 
plaintiff's  title  in  the  statement  of  daim, 
but  U  must  state  the  nature  and  effect  of 
the  documents  under  tohich  the  plaintiff 
claims,  and  such  material  facts  in  his  pedi- 
gree as  he  relies  upon  to  establish  his  right. 

This  action  was  broaght  to  try  the 
right  to  the  possession  of  certain  land. 

The  statement  of  ol&ini  was  as  fol- 
lows : — 

1.  The  plaintiff  is  a  baronet  and  the 
heir  male  of  the  bodj  of  Sir  Thomas 
Philipps,  of  Picton  Castle,  Knight,  who 
was  living  in  the  year  1513.  The  plain- 
tiff is  also  the  heir  male  of  the  body  of 
Sir  John  Philipps,  of  Picton  Castle,  Ba- 
ronet, who  died  in  or  abont  the  year 
1629.  The  plaintiff  is  also  heir  at  law  of 
Sir  Erasmus  Philipps,  of  Picton  Castle, 
Banmet,  who  died  in  or  about  the  year 
1697. 

2.  The  plaintiff  is  also  the  heir  at  law 
of  the  first  Lord  Milford,  who  died  in  or 
about  the  year  1823,  there  being  no  legi- 
timate descendants  now  living  of  Bolkie- 
ley  Philipps,  the  uncle  of  the  said  Lord 
IGlford. 

3.  The  plaintiff  is  ako  eldest  son  of 
the  late  ^  James  Evans  Philipps,  Ba- 
ronet, who  died  in  the  year  1873,  and 
whose  residuary  estate  on  his  ddath  be- 
came and  was  vested  in  the  plaintiff  by 
the  last  will  and  testament  of  the  said 
Sir  James  Evans  Philipps. 

4.  The  plaintiff  says,  that  under  and  by 
Tirtne  of  certain  deeds,  assurances,  wills 
and  docnments,  in  the  possession  and  con- 
tn>l  of  the  defendants,  the  plaintiff  is 
entitled  to  the  possession  of  the  said  pre- 

*CbriMiBnmwell,LJ^.;  Brott,  L.J. ;  and  Cotton, 
LJ. 


mises  and  hereditaments- claimed  herein 
in  the  plaintiff's  writs  as  such  heir  male, 
heir  at  law,  residuary  devisee  or  as  being 
the  person  entitled  to  the  baronetcy  now 
held  by  the  plaintiff. 

5.  In  the  alternative  the  plaintiff 
alleges  that  the  said  Sir  Thomas  PhUipps, 
Sir  John  Philipps,  Sir  Erasmus  Philipps, 
Lord  Milford  and  Sir  James  Evans  Phi- 
lipps were  at  the  times  of  their  respective 
deaths  seised  in  fee  of  the  said  premises 
and  hereditaments. 

6.  The  plaintiff  in  the  alternative 
alleges  that  he  is  entitled  to  possession 
of  the  said  premises  and  heieditamente, 
or  some  of  them,  under  divers  Crown 
grants,  which  are  in  the  possession  or 
control  of  the  defendants. 

7.  The  defendants  are  and  lately  have 
been  in  possession  of  the  said  premises 
and  hereditaments,  and  have  received  the 
profits  thereof,  but  refuse  to  give  the 
plaintiff  possession  of  the  said  premises 
and  hereditaments,  or  to  pay  over  or 
account  for  the  said  profits. 

The  plaintiff  claims  &om  all  or  some 
one  or  more  of  the  defendants — 

1.  Becovery  of  poBsession  of  the  said 
premises  and  hereditaments. 

2.  An  account  of  all  the  rents  and  pro- 
fits received  by  the  defendants  which  may 
be  due  to  the  plaintiff. 

3.  Payment  of  the  said  rents  and  pro* 
fits,  with  52.  per  centum  per  annum  in- 
terest on  the  same,  from  the  day  when 
each  was  received  till  judgment. 

The  defendants  took  out  a  summons  at 
chambers.  Calling  on  the  plaintiff  to  shew 
cause  why  the  above  statement  of  claim 
should  not  be  struck  out  or  amended,  as 
being  so  framed  as  to  embarrass.  The 
Master  referred  the  application  to  the 
Judge  at  chambers  (Field,  J.),  who  re- 
fused to  make  the  order.  This  decision 
was  upheld  by  the  Queen's  Bench  Divi- 
sion,  the  Court  consisting  of  Mellor,  J,, 
and  Huddleston,  B.,  and  against  their 
judgment  the  defendants  now  appealed. 

Gave  and  Whitehome,  for  the  defend- 
ants.— This  statement  of  claim  is  in  con- 
travention of  Order  XIX.  role  4,  which 
requires  the  material  facts  to  be  stated. 
Some  of  the  &cts  stated  are  immaterial, 
and  others  are  conclusions  of  law.    That 
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Philippi  T.  Phil^  (^PP-)i  Q-B. 
ihe  plaiiitiff  ia  heir  at  law  of  Sir  Erasmas 
Phiupps  is  a  conoltLsion  of  law.  That  he 
is  heir  male  of  the  body  of  Sir  Thomas 
Philipps  is  immaterial,  except  as  point- 
ing to  some  settlement  which  ought  to 
have  been  set  forth. 

Paragraph  4  asserts  the  legal  effect  of 
certain  docaments.  Bat  the  nature  and 
purport  of  those  documents  should  have 
been  shewn  in  order  to  shew  what  is  the 
real  qaestion  at  issue.  See  Order  XXVII. 
rule  1. — Harhord  v.  Monk  (1). 

The  difficulty  is  to  saj  what  are  the 
material  facts,  and  what  is  merely  evi- 
dence of  those  facts.  The  material  facts 
are  those  on  which  the  plaintiff  relies, 
e.g.  the  marriage  of  A.  and  B.  may  be  a 
material  £EU!t.  The  evidence  may  be  the 
marriage  certificate,  entries  in  the  family 
Bible,  and  so  forth.  Rule  15  points  to 
the  conclusion  that  the  plaintiff  must 
set  ont  his  title;  and  rules  18,  20,  24 
and  25  are  all  opposed  to  the  style  of 
pleading  here  adopted.  The  defendants 
should  have  the  opportunity  of  admitting 
such  &cts  as  they  do  not  dispute,  or 
of  demurring  to  the  claim,  neither  of 
which  they  can  do  in  the  present  case. 
The  legal  effect  of  the  pedigree  is  not  a 
"fact"  which  should  be  set  out — Han- 
mer  v.  Flight  (2).  There  is  no  difficult 
in  setting  out  the  pedigree  itself.  It 
might  be  appended  in  a  tabular  form, 
or  pleaded  as  in  Vane  v.  Vane  (3).  Nor 
can  there  be  any  difficulty  in  stating  what 
Grown  giants  are  relied  upon.  The  plain- 
tiff has  set  up  a  number  of  alternative 
and  inconsistent  claims,  and  the  defend- 
ants cannot  even  guess  upon  what  title 
he  intends  to  rely. 

Kingdon,  B.  B.  Rogers  and  Oharles  Bomen, 
for  the  plaintiff. — The  material  facts  on 
which  the  plaintiff  relies  are  set  out.  What 
the  defendants  ask  for  is  the  evidence 
of  those  facts.  The  fact  that  the  plaintiff 
is  heir  at  law  of  an  ancestor  who  died 
seised,  prima  foMe  shews  a  good  title, 
which  the  defendants  must  displace  by 
proving  twenty  years'  adverse  possession, 
or  otherwise.    As  to  setting  oat  the  na- 

(1)  WeeklT  Notes,  1878,  p.  104. 

(2)  24  W.  11.346. 

(8)  42  Lav  J.  Bep.  Cbsoc.  299;  b.  e.  Law 
Bap.  8  Chanc  S83. 


tare  of  the  documents  relied  on,  it  is 
impossible,  when  the  plaintiff  is  not  in 
possession  of  the  deeds.  As  a  matter 
of  pleading,  however,  it  is  immaterial 
whether  the  deeds  are  in  the  defendants' 
possession  or  the  plaintiff's.  This  is  a 
proceeding  in  ejeckaent,  for  possession. 
It  is  true,  on  the  old  writ  of  Formedon, 
the  title  had  to  be  set  forth,  bat  that  was 
not  a  writ  of  possession,  bat  of  right. 
Where  the  writ  was  possessoiy  it  was 
not  necessary  to  set  out  the  title.  The  - 
material  fact  is  the  effect  of  the  deeds. 
Title  deeds  are  not  the  title,  bat  only  the 
evidence  of  it.  It  is  enough  to  state  the 
nature  of  the  right  claimed,  e.g.  "  as  heir 
at  law  of  A.  B." — Delome  v.  HoUingsumrth 
(4),  and  it  is  not  necessary  to  set  out  the 
pedigree — Ford  v.  Perring  (6).  They 
referred  to  the  form  of  biU  in  Baker  t. 
Harwood  (6)  and  Danid'e  Chancery  Prac- 
tioe,  vol.  i.  pp.  302,  303.  ' 

Bbuiwgll,  L.J. — I  think  this  appeal 
should  be  allowed.  I  cannot  but  think 
that  when  the  matter  is  examined  it  can 
be  demonstrated  that  this  statement 
of  claim  is  contrary  to  the  rules  of 
pleading. 

The  plaintiff  says  he  is  heir  male  of  the 
body  of  Sir  Thomas  Philipps,  of  Pioton 
Castle,  Knight,  who  lived  in  1513.  He 
farther  says  that  Sir  Thonus  Philipps 
died  seised  in  fee  of  the  premises.  If  that 
were  the  only  statement^  no  title  would 
be  shewn,  for  it  woald  not  follow  that  be- 
cause the  plaintiff  was  heir  male  of  Sir 
Thomas,  and  Sir  Thomas  was  seised  in 
fee,  that  therefore  the  plaintiff  was  enti- 
tled to  the  land.  Those  two  paragraphs, 
therefore,  by  themselves  are  insafficient 
and  demurrable.  To  prevent  this  the 
pleader  adds  a  paragraph  to  the  effect 
that,  by  virtue  of  certain  deeds,  wills 
and  other  documents  the  plaintiff  is  en- 
titled as  such  heir  male  of  Sir  Thomas 
Philipps.  That  is  a  statement  which,  if 
true,  shews  a  good  title.  If  it  stood 
alone  it  would  shew  it,  for  if  the  plaintiff 
is  entitled,  of  course  he  can  bring  us  ac- 
tion, and '  the  statement  is  not  demuiw 


(4)  2  Cox  Eq.  Cas.  421. 


Vea.  72. 
(6)  7  Sim.  Z1Z. 
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lable.  But  it  is  not  the  statement  of  a 
single  £act,  but  of  fifty  or  may  be  500 
material  &ots  and  an  allegation  of  all 
the  legal  consequences  which  would  fol> 
low  from  those  facts. 

But  Mr.  Bowen  says  the  effect  of  a 
deed  is  always  a  fact.  I  do  not  think  it 
is  to  be  regarded  in  that  light.  The  right 
way  for  the  plaintiff  to  state  his  claim  is  to 
set  forth  the  purport  of  the  documents  on 
which  he  relies,  and  allege  that  the  effect 
of  them  is  to  entitle  the  plaintiff.  Then 
the  documents  can  be  looked  at,  and  the 
question  decided  upon  them.  This  state- 
ment, at  all  events,  is  insu£Bcient;  Mr. 
Bowen  practically  admits  that  it  is  em- 
barrassing, but  says  that  it  cannot  be 
helped,  as  the  documents  are  in  the  pos- 
session of  the  other  side. 

Suppose,  then,  that  instead  of  a  gene- 
ral allegation,  it  had  been  stated  that  one 
of  the  persons  named  in  the  claim  had 
made  a  certain  deed,  the  effect  of  which 
was  that  the  plaintiff  was  entitled. 
Would  that  be  enough?  I  think  not, 
for  it  would  hare  stated,  as  a  matter  of 
fact,  a  conclusion  of  law,  which  ought  to 
be  shewn  by  a  statement  of  ihe  contents 
of  the  document.  But,  it  is  said,  a  case 
may  be  supposed  in  which  it  would  be 
impossible  to  do  otherwise,  because  the 
pWntiff  might  not  know  the  contents  of 
the  document.  The  effect  of  that  argu- 
ment would  be,  that  every  pleading  might 
be  firamed  to  embarrass,  because,  petad- 
ventnre,  in  some  supposable  case,  the 
plaintiff  might  not  be  able  to  help  it.  The 
same  argument  might  be  equally  urged  in 
actions  on  bills  of  exchange ;  in  fact, 
there  is  no  pleading  which  might  not  be 
so  pleaded. 

What  then  is  the  plaintiff's  remedy  ? 
In  my  opinion  instead  of  driving  the  de- 
fenduat  to  make  an  application  for  par- 
ticnlars,  he  ought  to  make  an  affidavit 
shewing  how  it  is  that  he  cannot  plead 
otherwise  than  in  an  embarrassing  manner, 
and  then  ask  for  a  postponement  of  the 
amendment  of  the  claim  till  after  he  has 
had  discovery  of  the  documents  in  the 
defendants'  possession.  As  a  matter  of 
fiust  whoi  a  defendant  asks  for  parti- 
colan,  and  the  plaintiff  cannot  give  them 
because  the  materials  are  in  the  defend- 
ant's hands,  it  is  a  constant  practice 
Vol.  48.— (I.6.,  C.P.  Sc  Ezcb. 
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for  the  plaintiff  to  file  an  affidavit  to  that 
effect,  and  have  the  summons  for  par- 
ticulars adjourned  until  after  discovery. 
The  plaintiff  cannot  be  permitted  to 
frame  an  embarrassing  claim  on  a  mere 
surmise  of  right.  Common  sense  is  in 
favour  of  that  rule,  and  we  need  not  dis- 
cuss the  old  practice  in  formedon  and 
writs  of  right.  Here  we  have  a  plain 
rule  with  a  threefold  object.  First,  to 
compel  the  plaintiff  to  state  distinctly  his 
cause  of  action,  so  that  he  may  be  bound 
down  to  it ;  secondly,  to  enable  the  de- 
fendant to  object,  if  necessary,  that  the 
alleged  cause  of  action  is  not  sufficient  in 
point  of  law ;  thirdly,  that  the  defendant 
may  not  be  driven  to  traverse  generally 
all  the  allegations,  but  may  be  able  to 
single  out  one  point  on  which  he  relies  to 
meet  the  plaintiff's  claim,  thereby  saving 
trouble  and  expense ;  which  clearly  cannot 
be  done  here. 

Then  the  plaintiff  relies  on  Crown 
grante.  What  possible  justification  can 
there  be  for  that  paragraph  ?  Why  should 
he  not  have  specified  the  Crown  grant, 
which  is  in  his  own  knowledge  quite  as 
much  as  in  the  defendant's  P  On  the 
whole  I  consider  that  this  is  afishing  state- 
ment of  claim,  and  the  plaintiff  might  as 
well  have  said,  "  I  am  entitled  somehow 
or  other  to  the  land,  and  I  call  on  you  to 
shew  your  title." 

I  may  add  that  paragraph  4>  is  one  which 
the  plaintiff  had  no  right  to  put  into  his 
claim.  It  does  not  disclose  any  iiEict  ma- 
terial to  the  plaintiff's  title,  and  is  not 
traversable,  and  if  it  were  met  by  a  direct 
traverse  that  would  be  bad  pleading  in 
defence. 

Bbett,  L.J. — I  also  think  that  this 
statement  of  claim  is  embarrassing  with, 
in  the  meaning  of  the  rule.  It  is  embar- 
rassing, because  the  plaintiff  has  inserted 
in  it  a  general  statement  which  prevento 
the  defendant  from  demurring,  and  at  the 
same  time  has  re&ained  from  alleging  the 
facts  material  to  his  case  so  as  to  enable 
the  defendant  to  plead. 

If  the  statement  were  merely  demur- 
rable, of  course  it  would  not  be  embarras- 
sing. But  it  embarrasses  because  it  gives 
the  defendant  no  knowledge  of  the  case 
the  plaintiff  is  going  to  set  up. 
T 
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One  thing  is  perfectly  clear,  that  in 
an  action  for  the  recovery  of  land  the 
roles  of  pleading  are  jnst  the  same  as  in 
every  other  case.  The  15th  rale  which 
provides  that  the  defendant  when  in  pos- 
session by  himself  or  his  tenant  need  not 
plead  his  title,  shews  that  role  4  applies 
generally  to  actions  for  the  recovery  of 
und. 

The  qnestion  is,  therefore,  what  the 
plaintiff  mast  state  in  his  claim?  It 
seems  to  me  clear  that  the  claim  before 
us  is  wholly  insufficient.  It  is  not  easy  to 
express  the  rule  as  to  what  fia.ct8  must  be 
pleaded,  and  what  may  not.  It  is  diffi- 
cult to  put  it  plainer  than  in  the  words 
of  rule  4,  that  each  pleading  mast  contain 
a  statement  of  the  material  facts,  but  not 
of  the  evidence  of  those  facts.  Erie,  G.  J., 
used  to  endeavour  to  express  the  nde  of 
pleading  in  this  way — that  there  were 
certain  fiitcts  in  each  case  which  were  the 
allegata  probanda  as  distingaished  from 
other  facts  which  were  merely  the  evi- 
dence of  the  material  facts  which  had  to 
be  proved ;  and  it  was  in  accordance  with 
that  learned  Judge's  view  that  the  rule 
was  framed. 

The  facta,  then,  which  are  to  be  stated 
are  those  on  which  the  plaintiff  relies,  but 
not  necessarily  all  the  facts  which  he 
must  prove  to  sup{>ort  his  cause  of  action. 
I  hardly  know  bow  to  state  the  matter 
differently,  bat  there  are  varions  tests  by 
which  it  can  be  practically  shewn  what  is 
meant. 

For  instance,  there  are  certain  facts 
which  must  be  stated  in  a  special  case, 
and  certain  others  which  being  evidence 
merely  need  not  be  stated.  Those  facts 
mast  be  stated  which  sapport  the  conten- 
tions of  the  parties ;  aud  these  are  pre- 
cisely the  facts  which  must  be  stated 
under  the  new  system  of  pleading. 

There  is  another  test.  If  the  parties 
are  held  strictly  to  the  rales,  no  material 
fact  may  be  proved  which  has  not  been 
stated  in  the  pleadings,  but  other  facts 
may  be  given  is  evidence  from  which  the 
material  facts  may  be  inferred.  The 
statement  of  claim,  therefore,  must  con- 
tain every  fact  on  which  the  plaintiff 
relies  to  prove  his  claim. 

A  difficulty  arises  in  the  case  of  a  pedi- 
gree, and  I  cannot  say  that  it  is  necessary 


that  the  whole  pedigree  should  in  every 
case  be  set  oat,. but  I  think  that  some- 
times either  the  whole  of  it  or  a  part,  or 
certain  facts  contained  in  it  must  be  set 
out.  When  the  facts  in  the  pedigree  are 
facts  on  which  the  party  relies  to  esta- 
blish his  rights,  then  those  fects  must  be 
set  out,  but  when  the  facts  in  the  pedigree 
are  merely  the  means  of  proving  the  &cts 
on  which  he  relies,  then  they  need  not. 

To  apply  these  rules  to  the  present  case. 
The  plaintiff  relies  on  several  distinct 
rights  alternatively,  and  it  may  be  incon- 
sistently. At  all  events  he  bases  his  claim 
on  several  different  known  legal  rights, 
and  he  ought  to  set  out  the  facts  on  which 
he  relies  with  respect  to  each.  If  all  he 
intended  to  rely  on  was  the  &ct  that  his 
ancestor  was  seised,  and  that  he  was  the 
descendant,  he  must  set  out  those  facts 
alone,  then  his  claim  would  be  demurrable 
at  once.  It  is  obvious  that  there  are 
other  circumstances  or  facts  on  which  he 
means  to  rely.  Take  the  first  paragraph. 
He  mast  rely  on  some  settlement.  Then 
he  ought  to  state  what  that  settlement 
was,  and  by  whom  it  was  made.  Under 
rule  24  he  might  set  out  the  effect  of  the 
document.  Or  if  he  were  merely  to  give 
some  account  of  its  contents,  and  allege 
that  he  could  not  give  the  precise  effect 
because  the  deed  was  in  the  hands  of  the 
defendant,  he  might  be  excused  from 
greater  particularity.  Again,  if  he  in- 
tends to  rely  on  the  seisin  of  some  parti- 
cular person  in  the  pedigree,  that  is  a  &ct 
on  wluch  he  relies  to  prove  his  case,  and 
ought  to  be  set  ont.  All  the  titles  under 
which  he  claims  are  such  that  he  ought 
to  set  oat  documents,  except  that  men- 
tioned in  paragraph  1.  As  to  the  claim 
in  paragraph  5,  he  would  have  to  rely  on 
the  fact  of  the  seisin  alone,  and  could  not 
go  into  the  antecedent  facts  because  he 
has  not  stated  them. 

As  regards  paragraph  4,  Mr.  Bowen 
in  the  first  place  said  that  his  conten- 
tion would  be  the  same  if  the  documents 
were  in  the  plaintiff's  possession ;  and, 
secondly,  he  laid  great  stress  on  the  &ct 
that  the  documents  were  in  the  hands  of 
the  other  side. 

But  if  the  deed  the  plaintiff  relies  on 
is  in  his  own  possession,  he  ought  to  set 
it  out,  and  if  it  is  in  the  possession  of  the 
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defendant,  he  oaght  at  least  to  give  some 
description  or  account  of  it. 

It  is  nrged  that  there  might  be  a  case 
in  which  the  plaintiff  actnally  knew 
nothing  whatever  as  to  the  contents  of 
the  deed,  and  yet  knew  he  was  entitled 
under  it.  But  he  conld  not  have  that 
knowledge  unless  he  had  some  further 
information.  Take  for  instance  the  case 
of  a  written  admission  by  the  defendant. 
In  that  admission  the  plaintiff  would 
have  a  fact  on  which  he  intended  to  relj; 
and  he  ought  to  state  the  fact  that  the 
defendant  has  admitted  his  right.  If 
there  has  been  no  such  admission,  and 
the  plaintiff  has  no  information  on  the 
subject,  in  other  words,  if  he  does  not 
know  what  the  nature  of  his  claim  is,  he 
ought  not  to  make  the  claim  at  all. 

The  plaintiff  has  entirely  omitted  to 
state  the  facts  he  ought  to  state,  and 
though  he  has  put  in  a  general  statement 
to  aToid  a  demurrer,  yet  he  has  prevented 
the  defendants  from  knowing  what  his 
claim  is.  The  statement  of  claim  is 
therefore  embarrassing  and  must  be  set 
aside. 

Cotton,  L.J. — 'The  question  in  this 
case  is  not  whether  the  statement  of 
claim  is  demurrable,  but  whether  it  has 
BO  stated  the  case  as  to  embarrass  the  de- 
fendants in  their  defence.  For  the 
purpose  of  seeing  whether  this  is  so  or 
not,  no  reliance  can  be  placed  on  the  old 
forma  of  pleading.  If  we  had  to  draw 
inferences  firom  the  old  forms  they  would 
be  adverse  to  the  plaintiff,  but  we  are 
dealing  with  an  Act  of  Parliament  and 
rules  by  which  a  new  procedure  has  been 
substituted.  By  Order  XXVII.  rule], 
the  Court  may  strike  out  or  amend  a 
statement  of  claim  which  may  tend  to 
prejudice,  embarrass  or  delay  the  fair 
trial  of  the  action ;  and  all  such  amend- 
ments are  to  be  made  as  may  be  neces- 
sary for  determining  the  real  question  in 
oontrovOTSv  between  the  parties.  Now, 
whetlier  the  action  in  this  case  is  a 
possessory  one  or  not,  it  is  clear  that  the 
real  question  is  whether  the  plaintiff  is 
entitled  to  these  lands  or  not.  I  cannot 
look  upon  it  as  merely  a  possessory 
action :  of  necessity  the  judgment  would 
be    a    decision  in   favour   of  the   title 
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of  the  plaintiff  or  against  it.  And  any 
decree  in  Chancery  on  the  subject  would 
have  been  accompanied  by  a  declaration 
of  title. 

There  is  no  separate  form  of  pro- 
cedure in  actions  for  the  recovery  of  land. 
There  is  no  different  principle  of  pleading. 
If  we  refer  to  Order  III.  rule  2,  we  find 
that  it  is  not  necessary  to  set  out  on  the 
writ  the  precise  ground  of  complaint, 
the  word  "complaint"  being  used  instead 
of  claim.  Then  if  the  defendant  requires 
it,  a  statement  of  claim  must  be  delivered. 
Under  Order  XIX.  rule  4  this  statement 
must  contain  the  material  fitcts  on  which 
the  plaintiff  relies ;  and  a  further  guide 
to  the  method  of  pleading  is  given  by 
Order  XIX.  rule  18,  which  requires  each 
party  in  any  pleading  to  allege  all  such 
facts  not  appearing  in  the  previous 
pleadings  as  he  means  to  rely  on ;  and  to 
raise  all  such  grounds  of  defence  or  reply, 
as  the  case  may  be,  as,  if  not  raised  on 
the  pleadings,  would  be  likely  to  take  the 
opposite  party  by  surprise. 

So  we  have  this ;  in  every  case  the 
plaintiff  must  set  out  the  material  facts 
on  which  he  intends  to  rely  in  such  a 
way  as  to  prevent  the  opposite  party 
from  being  i»ken  by  surprise. 

Has  the  plaintiff  done  so  ?  I  think  he 
has  not.  If  he  claims  as  heir  male  of 
Sir  ThomEis  Philipps,  there  must  be  some 
deed  of  entail  under  which  he  claims. 
Then  he  ought  to  shew  in  his  statement 
of  claim  the  nature  of  the  deed  of  entail, 
and  whether  he  claims  under  the  original 
dirps,  or  as  representing  a  second  stirps, 
the  original  one  being  extinct. 

Or  supposing  the  claim  to  be  as  heir  at 
law,  the  statement  ought  to  shew  that 
some  person  was  seised  in  fee  from  whom 
the  estate  devolved  upon  the  plaintiff. 
But  this  statement  of  claim  shews  nothing 
of  that  kind.  He  does  not  say  whether 
the  plaintiff  claims  as  ultimate  tenant  in 
tail  or  as  heir  at  law  by  devolution  from 
some  particular  person,  or  as  devisee 
under  some  one's  will. 

It  is  perfectly  clear  that,  to  enable  the 
defendant  to  meet  the  claim,  the  plaintiff 
ought  to  say  at  least  something  of  this 
kind,  that  A.  B.  had  seisin  of  the  pre- 
mises and  died  seised,  and  that  on  his 
death  the  title  devolved  on  the  plaintiff, 
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or  his  ancestor  from  whom  he  claims.  I 
do  not  mean  to  give  that  as  a  g^de  to 
the  form  in  which  this  claim  shonld  be 
drawn,  for  I  do  not  know  the  facts,  and 
I  cannot  even  guess  what  the  nature  of 
the  claim  may  be ;  and  therefore  I  de- 
cline to  pledge  myself  to  any  opinion  as 
to  whether  he  onght  to  state  the  whole 
line  of  the  pedigree,  or  how  he  oaght  to 
make  out  his  heirship.  What  particulars 
most  be  stated  depends  on  the  facts  of 
each  particular  case.  Bat  the  facts  must 
be  stated  in  such  a  way  as  to  put  the 
defendant  upon  his  guard,  and  shew  him 
what  case  he  has  to  meet. 

Mr.  Bowen  put  the  case  of  a  plaintiff 
who  knew  he  had  a  title,  but  was  not 
able  to  state  with  precision  what  that 
title  was.  But  it  must  be  remembered 
that  these  roles  are  laid  down  to  protect 
the  owners  of  estates  from  actions  of 
ejectment  brought  without  reasonable 
ffrounds.  I  do  not  say  that  is  the  case 
here ;-  but  if  the  rule  which  is  established 
to  prevent  attacks  on  settled  titles  is 
hard  in  this  instance  on  the  plaintiff, 
that  is  the  necessary  consequence  of 
bringing  an  action  like  the  present. 
But  there  is  no  real  hardship  after  all. 
If  the  plaintiff  has  any  other  ground 
for  his  claim  than  mere  g^ess-work,  he 
must  have  something  he  can  allege,  and 
upon  which  he  can  get  discovery,  as  my 
Lord  has  said.  But  the  plaintiff' is  enti> 
tied  to  prevent  a  mere  fishing  claim,  and 
before  discovery  can  be  granted,  the 
plaintiff  must  at  least  shew  some  reason- 
able  case ;  for  prodnction  of  title  deeds 
may  easily  lead  to  groundless  attacks 
npon  the  defendants'  title. 

Order  absolute  to  'strike  out  or  amend 
the  statement  of  claim. 


Solicitors— H.   W.   Beeves,   for  plaintiff;    Hiffe, 
Bniisell,  Iliffe  &  Cordale,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.      1    SMITH  AND  GALE,  AND  FRBNOH  V. 
Dec.  17.  J  RICHAKD80N. 

Parties — Joinder  of  Plaintiffs — Claim 
by  Indorsees  of  -Bill  joined  with  Claim  by 
Drawer — RuUs  of  Court,  1875,  Orders 
Xn.,  XVII. 

8.,  indorsee  of  a  bill  of  exchange,  sued 
defendant  as  acceptor,  the  writ  being 
specially  indorsed  under  the  Bills  of  Bx- 
change  Act.  Defendant  obtained  leave  to 
defend  on  an  affidavit  denying  the  accept- 
ance. S.  thereupon  joined  F.,  the  drawer 
of  the  bill,  as  co-plaintiff,  and  the  plaintiffs 
then  delivered  a  joint  statement  of  cUum 
which  alleged  that  F.  sold  goods  to  the 
defendant  in  respect  of  which  901.  was  dtte 
on  tJie  3rd  of  January ;  that  o»  that  day 
F,  drew,  and  the  defendant  accepted  a  bUl 
of  exchange  for  53l.  14i«.,  which  was  dis- 
honoured, and  that  afterwards  another 
similar  bill  was  given  for  the  same  sum 
with  expenses,  which  F.  indorsed  to  8. ; 
that  this  last-mentioned  bill  became  due  on 
the  \7th  of  August,  but  that  "  the  defendant 
has  not  paid  it  nor  has  he  paid  for  the  said 
goods  in  respect  whereof  the  said  bills  were 
drawn  and  acc^ted  ": — 

Held,  that  this  Joint  claim  was  embar- 
rassing and  must  be  struck  out. 

This  was  an  opposed  motion,  on  ap- 
peal from  the  Judge  at  Chambers. 

The  writ  which  was  taken  oat  by 
Smith  and  Oale,  indorsees  of  a  bill  of 
exchange  accepted  by  the  defendant, 
was  specially  indorsed  under  the  Bills  of 
Exchange  Act.  The  defendant  obtained 
leave  to  defend  on  an  affidavit  stating 
that  he  never  accepted  the  bill  or  autho. 
rised  anyone  to  accept  it  on  his  behalf. 
The  plaintiffs.  Smith  and  Crale,  thereupon 
took  oat  a  snmmons  under  which  Master 
Gordon  ordered  that  John  French  be 
added  as  plaintiff,  and  the  joint  plain, 
tiffs  then  delivered  the  following  state* 
ment  of  claim — 

1.  Between  Jaly,  1876,  and  Jannaiy, 
1878,  the  plaintiff  John  French  sold  and 
delivered  to  the  defendant  certain  goods, 
and  received  from  the  defendant  on  ac- 
count thereof  certain  payments,  and  on 
the  3rd  of  Jannaiy,  1878,  there  was 
due  from  the  defendant  to  the  plaintiff 
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John  French,  a  aam  of  apworda  of  90{. 
in  respect  of  the  said  goods. 

2.  On  the  3rd  of  January,  1878,  the 
plaintiff  French  drew  a  bill  of  exchange 
upon  the  defendant  for  532. 14s.,  part  of 
the  said  902.,  payable  to  the  said  plaintiff's 
order  three  months  after  date,  and  the 
defendant  accepted  the  same. 

3.  The  said  bUl  was  dnly  presented  for 
payment  at  maturity,  but  the  defendant 
did  not  pay  the  same  or  any  part  thereof, 
and  the  said  plaintiff  John  French  in- 
oarred  notarial  and  other  expenses 
through  the  dishonour  of  the  said  bill. 

4.  On  the  14th  day  of  May,  1878,  and 
after  the  said  bill  of  exchange  was  diS' 
honoured  as  aforesaid,  and  after  the  said 
plaintiff  French  had  incurred  the  said 
expenses  the  said  plaintiff,  John  French, 
drew  another  bill  of  exchange  upon  the 
defendant  for  691. 17«.  lOd.,  payable  three 
months  after  date  in  lieu  of  and  ia  sub- 
Btitntion  of  the  previous  biU,  and  the  de- 
fendant accepted  the  same. 

5.  The  plaintiff  French  indorsed  the 
lasi-mentioned  bill  to  the  plaintiff  Smith 
and  Gale. 

6.  The  said  bill  became  due  on  the  17tfa 
day  of  August,  1878,  but  tiie  defendant 
has  not  paid  it  nor  has  he  paid  for  the 
said  goods  in  respect  of  the  price  whereof 
the  said  bills  were  drawn  and  accepted. 

7.  The  plaintiffs  hare  incurred  notarial 
and  other  expenses  in  and  about  the  dis- 
hononr  of  the  said  bill.  The  plaintiffs' 
claim  is  for  602.  Os.  4<2. 

On  a  summons  taken  out  by  the  de- 
fendant. Master  Ckirdon  ordered  that  this 
statement  of  claim  should  be  struck  out 
or  amended  on  the  ground  that  it  was 
embarrassing,  that  it  did  not  correspond 
with  the  claim  on  the  writ,  and  that  the 
plaintiffs  were  not  entitled  to  join  the 
claim  for  goods  sold  with  the  claim  on  the 
bill.  Field,  J.,  at  chambers,  afiSrmed  the 
order  of  Master  Gordon,  and  dismissed 
the  appeal.  Against  tiaa  the  plaintiffs 
now  appealed. 

A.  O.  Molniyre,  for  the  plaintiffs,  in 
support  of  the  appeal. — ^Whe;re  a  writ 
is  issned  under  the  Bills  of  Exchange 
Act,  and  leave  to  defend  has  been  ob- 
tained, the  action  thenceforward  proceeds 
under  the   Judicature  Act  —  Norris  v. 
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BecuHey  (1)  per  Denman,  J.,  following 
Oger  v.  Bradrmm  (2),  and  an  anonymous 
case  before  Lindley,  J.,  reported  Weekly 
Notes,  1876,  at  p.  28,  where  an  applica. 
tion  similar  to  the  present  appears  to  have 
been  acceded  to.  This  statement  of 
claim  is  authorised  by  Order  XVI.  rule 
1,  of  the  Judicature  Act,  by  which  "  all 
persons  may  be  joined  as  plaintiffs  in 
whom  the  right  to  any  relief  claimed  is 
alleged  to  exist,  whether  jointly,  seve- 
rally or  in  the  alternative."  If  the  de- 
fendant did  not  accept  the  bill  French 
would  be  entitled  to  recover  under  the 
claim  for  goods  sold;  if  the  defendant 
accepted  thie  bill,  Smith  and  Gale  would 
be  entitled  to  recover  on  the  bill.  In 
the  converse  case  of  joining  a  defend- 
ant under  Order  XVI.  rule  3,  where  the 
words  of  the  rule  are  similar  to  those  of 
Order  XYI.  rule  1,  it  has  been  held  in 
an  action  by  a  lessee  of  land,  for  trespass 
to  his  land  committed  by  the  defendant 
ander  an  alleged  right  of  way,  that  the 
plaintiff  might  join  his  lessor  as  defend- 
ant, and  claim  against  him,  in  case  the 
right  of  way  was  established,  damages  for 
breach  of  quiet  enjoyment — Ohildy.  8ten- 
ning  (8) ;  see  also  The  Honduras  BaiU 
way  Oompany  v.  Lefevre  (4). 

Dickens,  for  the  defendant. — ^The  claim 
is  embarrassing ;  the  defendant  would 
be  unable  to  pay  money  into  Court  to 
French's  claim  because  that  would  be  no 
answer  to  the  action  oa  the  bill  by  the 
indorsees,  and  he  would  be  unable  to  pay 
money  into  Court  to  Smith  and  Cble's 
claim  as  that  would  be  no  answer  to  the 
action  for  goods  sold.  In  order  to  join  al- 
ternative claims  of  this  description,  there 
must  either  be  identity  of  matter  and  dif- 
ferent parties,  to  which  Order  XVI.  ap- 
plies ;  or  identity  of  parties  and  a  different 
subjeirt  matter,  to  which  Order  XVII. 
applies :  see  the  note  to  Wilson's  Judi- 
cature Act,  2nd  edit.  p.  187,  where  the 
learned  author  sums  up  the  result  of  his 

(1)  46  Law  J.  Bep.  C.P.  169;  b.  c.  Law  Bep. 
2  CJ*  D  80 

(2)  46  Law  J.  Bep.  O.P.  273;  s.  c  Law  Bap. 
1  C.P.  D.  334. 

(3)  46  Law  J.  Bep.  Chanc.  623 ;  s.  c.  Law  Bep. 
6  Ch.  J).  695. 

(4)  46  Law  J.  Bep.  Exch.  891 ;  8.  c.  Law  Bep. 
2Ez.  D.  301. 
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reasoninf^  on  these  mles.  In  the  present 
case  there  is  neither  identity  of  matter 
nor  of  parties.  GhUd  y.  Btenning  (3)  was 
decided  nnder  Order  XYI.,  and  in  that 
case  the  foundation  of  the  action  was  the 
land,  in  respect  of  which  the  plaintiff 
claimed  alternative  relief.  There  were 
different  parties  but  there  was  identity 
of  matter.  In  the  present  case  there  is 
nothing  common  to  both,  as  in  that  case 
or  as  in  The  Honduras  Bailway  Gompemy 
T.  Lefevre  (4). 

A.  0.  MeltUyre,  in  reply. 

[Dejocan,  J. — ^How  is  this  joint  claim 
to  be  tried  at  Nisi  Prius  ?] 

The  first  question  to  be  tried  would  be, 
was  the  bill  accepted  ?  Bnt  in  case  of 
any  conftision.  Order  XVII.  rule  1,  by 
which  a  Judge  may  order  separate  trials 
in  case  sereral  canses  of  action  cannot 
conveniently  be  tried  together,  would  pre- 
vent any  confusion. 

[Lopes,  J. — ^He  might  then  be  liable 
to  pay  both.] 

The  statement  of  claim  wonld  estop 
any  double  liability.  The  amount  of 
the  bill  only  is  claimed,  or  the  money 
could  be  kept  in  Court  till  after  the  tritJ 
— Order  XXX.  rule  3.  This  objection 
could  have  been  made  when  the  applica- 
tion to  join  French  was  made.  Section 
24,  sub-section  7  of  the  Judicature  Act 
distinctly  directs  that  all  matters  in  con- 
troversy may  be  determined,  and  multi- 
plicity of  legal  proceedings  avoided.  If 
m  the  present  instance  the  joint  claim  is 
not  allowed  there  will  have  to  be  ano- 
ther action. 

Denuan,  J. — ^I  am  of  opinion  that  this 
appeal  should  be  dismissed,  on  the 
ground  on  which  the  learned  Judge  at 
chambers  affirmed  the  previous  decision 
of  the  Master,  namely,  on  the  ground 
that  it  is  embarrassing,  for  lookiug  at 
the  circumstances  of  the  case,  and  the 
statement  of  claim,  I  think  it  is  an  em- 
barrassing claim.  The  action,  which 
originally  was  commenced  by  Smith  and 
Gale,  indorsees  of  a  bill  of  exchange, 
against  the  acceptor,  was  commenced 
nnder  the  Bills  of  Exchange  Act,  appear- 
ance has  been  entered,  and  an  order  has 
been  obtained  to  add  a  third  plaintiff, 
French,  who,  in  the  statement  of  claim, 


says  that  he  sold  and  delivered  to  the  de- 
fendant certain  goods,  for  part  payment 
of  which  he  drew  a  bill  on  defendant, 
which  was   accepted  by  the  defendant, 
and  indorsed  by  French  to  Smith  and 
Gble,   that  the  defendant  has  not  paid 
the  bill,  nor  for  the  goods  in  respect  of 
the  price  whereof  the  bill  was  drawn  and 
accepted.     Several  points  have  been  ar< 
gned,  on  which  I  do   not  consider  the 
decision  in  this  case  depends,  and    on 
which,  therefore,  it  is  not  necessary  to 
give  an  opinion.      It  has  been  argued 
that  an    action,  commenced   nnder  the 
Bills  of  Exchange  Act,  and  appearance 
entered,  thenceforward  proceeds  under  the 
Judicature  Act.     In  support  of  this  pro- 
position the  case  of  Norris  v.  Beazhy  (1) 
was  cited,  in  which  it  seems  I  expressed, 
extra-jndicially,   an  opinion  that  under 
such  circumstances   the  Judicature  Act 
did  come  into  play.     I  do  not  wish  to 
recede  from  that  opinion,  and  I  see  no 
reason  why,  in  a  simple  ordinary  case  of 
an  action  by  A.  against  B.,  such  a  doc- 
trine should  not  apply,  bnt  it  is  difficult  to 
say  that  such  a  doctrine  would  extend 
BO  far  as  to  bring  in  a  new  plaintiff  by  vir- 
tue of  the  Judicature    Act.      Another 
point  which  was  argued  was,  whether  in 
any  case  the  plaintifE  French  could  be 
brought    in  and  added    nnder    Orders 
XVI.   XVIL  of    the    Judicature    Act. 
Here  again  I  do  not  think  it  necessary 
to  decide  this,  though  there  certainly  is 
considerable    force    in    the     argument 
which  has  been  founded  on  Mr.  Wilson's 
observation  in    the  last  edition  of  his 
Judicature  Act,  Order  XVI.     It  is  diffi- 
cult to  see  how  a  plaintiff  suing  for  the 
ordinal  considerataon  of  a  bill  of  ex- 
change has  any  relation  to  the  subsequent 
indorsee  for  another  consideration ;  they 
appear  to  be   independent  parties  and 
totally  different  causes  of  action. 

But  even  if  that  were  not  so,  I  think 
the  learned  Judge  at  chambers  was  right 
in  saying  that  this  statement  of  claim 
could  not  be  allowed  without  leading  to 
embarrassment  on  the  part  of  the  de- 
fendant, and  putting  hun  in  difficulty. 
He  would  be  puzzled  to  know  how  to  pay 
money  into  Court,  and  to  apportion  his 
rights  against  the  several  plaintiffs,  and  he 
would  be  liable  to  be  prejudiced  in  the 
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canae,  hj  the  power  of  French  to  go  into 
difficult  questions  of  the  original  consi- 
deration, questions  of  sample,  conduct  of 
parties  and  other  matters  wholly  incon- 
sistent with  the  question  of  acceptance, 
or  the  bare  accounts  between  the  indor- 
see and  the  defendant. 

Under  aU  these  circumstances,  what- 
ever the  rights  under  the  Bills  of  Ex- 
change Act,  and  however  much  the  action 
is  common  to  the  other  parties,  I  think 
the  Master  and  the  learned  Judge  at 
chambers  were  right  in  refusing  this 
statement  of  claim  to  be  made,  because 
it  was  embarrassing  between  the  parties. 
The  statement  of  daim  must,  therefore,  be 
struck  out. 

The  counsel  for  the  plaintifiEs  relied  on 
the  &ct  that  the  defendant  was  aware  of 
this  addition  of  French  as  plaintiff  at  an 
earlier  stag^  of  the  proceedings,  and  it 
may  be  t&it  the  defendant  could  have 
resisted  the  application  to  add  French  nt 
the  time  it  was  made.  The  defendant 
did  not  do  so,  but  that  does  not,  in  my 
judgment,  prevent  him  firom  coming  here 
afterwards,  and  saying  that  it  is  em. 
barrassing. 

LoFSS,  J. — ^Itis not  necessary  forme  to 
express  an  opinion  on  many  of  the  mat- 
ters which  have  been  discussed.  Having 
regard  to  the  facts  of  the  case,  and  the 
consequences  which  would  follow  on  the 
trail  of  this  joint  statement  of  claim,  I 
am  dearly  of  opinion  it  would  be  em- 
barrassing if  allowed.  I  might  add  that 
there  is  here  no  identity  of  parties  or 
cause  of  action,  and  I  should  have  said, 
if  called  on  to  do  so,  that  this  is  a  case 
not  intended  by  Order  XVI.,  XVII. 

Jitdgmmitfor  the  defendant. 


Solidton — 3.  G.  Shearman,  for  plaintiff;  Charles 
Bobioson,  for  defendant. 
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1878.  1  LAX  AND  ANOTHBB    V.    THE 

Dec.    12,    21.  J  MATOE,ETC.,OFDAKLINOTON. 

Negligence — Duty  of  Owner  of  Market 
— Dangerous  Erection  in  Market  Place — 
Rights  of  Frequenter  of  Market. 

The  defendants,  owners  of  a  market  for 
the  sale  of  cattle,  had,  some  threeyearsbefore 
action,  erected  some  railings  round  a  statue 
in  the  street  of  the  town  where  the  market 
was  held,  and  near  to  the  site  which  the 
plaintiff,  who  was  in  the  habit  of  bringing 
cattle  to  the  market,  occupied  and  paid  a 
toUfor.  A  cow  of  the  plaintiffs'  was  killed 
in  trying  to  jump  the  railings,  and  in  an 
action  brought  against  the  defendants  to 
recover  damages  for  her  lose,  the  juT^  found 
that  the  railings  were  of  insufficient 
height : — 

Held,  by  Lush,  J.,  on  further  considera' 
tion,  that  the  plaintiff  was  entitled  to  re- 
cover;  on  the  grownd  that  the  ovmers  of 
the  mxi/rket  were  under  an  obligation  to  keep 
the  market  place  free  from  danger  to  those 
who  lawfully  frequented  it;  and  that  by 
erecting  the  railings  of  insufficient  height 
they  had  been  guiity  of  a  misfeasanoe,  re- 
suUing  in  damage  to  Hie  plaintiff,  who  was 
not  a  mere  Ueensee  of  a  particular  site,  but 
entitled  to  vse  the  whole  of  the  market-place 
subject  to  the  regulations  and  oontroiU  o 
the  owners. 

This  was  an  action  tried  before  Lush,  J. 
at  Newcastle,  and  was  brought  to  recover 
compensation  for  the  loss  of  a  cow,  occa- 
sioned by  the  alleged  negligence  of  the 
defendants  as  owners  of  the  market  at 
Darlington  in  respect  of  certain  railings 
erected  by  them  iu  the  market-place,  and 
upon  which  the  cow  was  spiked  in  an 
endeavonr  to  jump  over  them. 

The  only  question  left  to  the  jury  was 
whether  the  railings  were  kept  negligently 
in  not  being  of  a  sufficient  height,  which 
the  jury  answered  in  the  affirmative. 

Lush,  J.,  reserved  for  further  con- 
sideration the  questions  arising  upon  this 
finding,  namely,  whether  the  corporation 
was  .under  any  obligation  to  have  the 
fence  at  such  a  height  as  that  cattle 
could  not  jump  over  it;  and  whether 
there  was  any  legal  duty  on  them  to  keep 
this  part  of  the  market-place  in  any  par- 
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tionlBX  condition ;   ajid  whether  if   the 
plaintiff  came  to  the  market  he  most  not 
take  the  place  in  snch  state  as  he  found 
it  in,  being  a  mere  licensee. 

Cane  and  Edge,  for  the  plaintiffs. — ^The 
defendants  themselves  erected  these  rail- 
ings, and  it  is  not  as  if  they  had  merely 
taken  to  something  erected  by  others. 
Then  they  are  the  nrban  sanitary  autho- 
rity, and  as  snch  are  liable  for  any  mis- 
feasance— Foreman  v.  The  Mayor  of  0cm- 
terbwry  (1).  They  cited  also — Olayards 
V.  Dethick  (2)  ;  Thompson  v.  The  North 
Eastern  Baihuay  Company  (3)  ;  Ooverdale 
V.  Oharlton  (4)  ;  White  v.  The  EtneOey 
Local  Board  (5). 

HeneheU  and  Hugh  Shield,  for  the  de- 
fendants.— The  plaintiffs  were  licensees 
only,  this  not  being  a  highway  oyer  the 
whole  of  which  the  public  would  have  a 
right,  but  a  market-place  which  must  be 
accepted  as  it  is  by  those  who  come  to  it. 
The  railings  had  been  erected  for  three 
years — Oautret  t.  Egerton  (6).  They 
cited  also  WUhinson  v.  Fairrie  (7) ;  Bolch 
V.  Smith  (8)  ;  Indermaur  v.  Dames  (9). 
Caive  in  reply. 

Cur.  adv.  imlt. 

The  following  judgment  was  (on  De- 
cember 21)  delivered  by 

Lush,  J. — This  action  is  brought  to 
recover  compensation  for  the  loss  of  a 
cow,  which  came  to  its  death  from  an 
attempt  to  leap  over  a  spiked  fence 
erected  by  the  defendants  round  a  statue 
which  they  had  erected  in  the  market- 
place of  Darlington. 

The  defendants  are  the  owners  of  the 
market,  which  is  held  for  the   sale    of 

(1)  40  Law  J.  Bep.  Q.B.  138;  s.  c.  Law  Bep.  6 
Q.B.  214. 

(2)  12  Q.B.  Bep.  439. 

(3)  2  B.  &  S.  106  ;  s.  c.  31  Law  J.  Bep.  Q.B. 
194. 

(4)  47  Law  J.  Bep.  Q.B.  446. 

(5)  44  Law  J.  Bep.  Q.B.  114 ;  s.  c.  Law  Bep. 
10  Q3.  219. 

(6)  86  Law  J.  Bep.  C.P.  191 ;  s.  c.  Law  Bep.  2 
C.P.  371. 

(7)  1  Hnrl.  &  C.  633;  «.c  32  Law  J.  Bep. 
Ezcb.  73. 

(8)  7  HiirL  &  N.  736;  s.c.  31  Law  J.  Bep. 
Exch.  201. 

(9)  86  Law  J.  Bep.  C.P.  181;  s.  c.  Law  Bep. 
2C.P.3H. 


cattle,  and  the  plaintiff  Bainbridge  had 
for  many  years  brought  his  cattle  there 
for  sale.  The  market  is  held  in  the  pub- 
lic street.  The  plaintiff  had  regularly 
occupied  with  his  cattle  a  g^ven  site,  for 
whi<m  he  paid  toll,  and  the  statue  had 
been  erected  near  to  that  site  between 
two  and  three  years  before  the  accident 
happened. 

The  only  point  contested  at  the  trial 
was  whether  the  spiked  railing  was  or  was 
not  of  sufficient  height  trova.  the  ground. 

The  top  of  the  spike  was  2  feet  6 
inches  from  the  stone  in  which  the  bars 
were  set,  and  this  the  jury  found  was  in- 
sufficient,  and  the  railing  being  spiked, 
was  consequently  dangerous  to  cattle 
having  a  propensity  to  leaping.  It  was 
not  contended  that  the  plaintiff  was 
guilty  of  any  negligence  in  not  properly 
looking  after  or  managing  his  herd. 

The  point  made  at  the  trial,  and  which 
has  since  been  argued,  was,  that  the  cor- 
poration was  under  no  obligation  to  have 
the'  fence  at  such  a  height  as  that  cattle 
could  not  or  would  not  be  tempted  to 
leap  it ;  that  the  plaintiff  was  a  licensee 
who  must  take  the  market  as  he  found 
it ;  that  there  was  plenty  of  room  for 
him  to  stand  his  cattle  elsewhere  (which 
for  aught  that  appeared  was  a  fia«t),  and 
that  as  the  danger  was  not  concealed  but 
one  obvious  and  apparent,  he  placed  the 
cattle  there  at  his  peril. 

I  am  of  opinion  that  neither  of  these 
objections  is  tenable.  The  franchise,  of  a 
market  like  that  of  a  port  is  granted  for 
the  benefit  of  the  public,  and  every  one 
has  as  good  a  right  to  frequent  the  market 
for  seUing  and  buying  the  marketable 
commodiiaes  as  he  has  to  traverse  a  pub- 
lic highway.  The  grantee  of  a  market, 
especially  when  he  takes  a  toll  for  his 
own  benefit,  does,  I  think,  incur  an  obli- 
gation to  maintain  the  market  in  a  state 
reasonably  fit  for  the  purpose  for  which 
it  was  granted.  See  the  observations  of 
Bayley,  J.,  in  Prince  v.  Leuns  (10).  I 
see  no  reason  why,  if  he  erects  in  the 
place  which  he  appropriates  to  the 
market  any  obstruction  which  causes 
danger  to  the  property  or  the  persons  of 
those  who  frequent  the  market  for  a  law- 

(10)  5B.&C.at37I. 


Digitized  by 


Google 


Vol.  48.] 


MIOHABUCAS  1878  to  MICHAELMAS  1879. 


145 


Lot  r.  Mayor  cf  DarVimgUm,  Q,B. 
fnl  purpose,  he  ehonld  not  be  liable  to  an 
indictment  as  mnob  as  the  person  who 
places  a  dangerous  obstniotion  in  a  public 
highway.  Of  coarse,  when  the  danger 
is,  aa  it  was  in  this  case,  obyious  and  ap- 
parent, a  person  who  heedlessly  and 
witfaoat  reasonable  care  to  avoid  it,  incnrs 
damage,  cannot  maintain  any  action,  be- 
cause ne  is  the  anthor  of  his  own  wrong ; 
but  he  is  not  a  contributor  to  his  own 
wrong  by  going  to  the  market.  The 
owner  or  the  person  who  in  legal  phrase- 
ology  is  lord  of  the  market,  has  no  right 
to  say  to  him,  "  You  might  have  gone  to 
some  other  market,  and  as  you  chose  to 
come  here  with  your  cattle,  you  elected 
to  run  the  risk."  Nor  can  the  owner  of  a 
port  excuse  himself  for  erecting  a 
dangerous  obstruction  to  the  navigation 
by  saying  to  the  shipowner,  "  You  might 
have  gone  to  some  other  port."  The 
Bubjeot  using  a  port  or  a  market  is  not  a 
mere  licensee  ;  he  is  exercising  a  right  as 
one  of  the  public  for  whose  benefit  the 
port  or  the  market  was  erected,  and  is 
entitled  to  have  a  free  and  safe  passage 
in  the  one  case  and  a  safe  standing  place 
in  the  other. 

I  was  impressed  at  the  time  with  an 
argument  urged  by  Mr.  Herschel.  Sup- 
pose, he  said,  that  the  market  was  situate 
on  the  bank  of  a  river  or  lake,  is  the 
owner  responsible  {(fr  cattle  brought 
there  if  they  ran  into  the  water  and 
drown  themselves  P 

If  the  specific  spot  were  designated  in 
the  charter  by  which  the  market  was 
granted,  so  that  the  grantee  had  no  option 
to  bold  it  elsewhere,  I  am  inclined  to 
think  he  would  even  in  that  case  be 
bound  to  fence  for  the  protection  of 
cattle^  bat  if  no  place  was  designated 
and  he  voluntarily  selected  so  dangerous 
a  spot  I  should  say  certainly  he  would. 

This  case,  however,  does  not  require 
that  question  to  be  answered.  The 
charge  against  the  corporation  is  of  mis- 
feasance, not  of  nonfeasance.  The  erec- 
tion which  constitated  the  danger  in  this 
case,  was  an  artificial  erection  by  them, 
by  which  they  rendered  a  safe  market  an 
unsafe  one ;  that  was  a  wrongful  act. 
Nor  do  I  think  it  is  competent  to  the  de- 
fendants to  object  that  the  plaintiff  chose 
to  continue  standing  his  cattle  in  the 
You  49.— 03.,  Cf .,  te  Exes. 


place  he  had  been  accustomed  to  use 
long  before  the  statue  was  erected.  Every 
part  of  a  market-place  is  open  to  buyers 
and  sellers,  subject  to  the  reasonable  con- 
trol and  regulation  of  the  lord  of  the 
market ;  and  the  selection  of  the  spot  in 
question  is  as  much  the  act  of  the  cor- 
poration  as  of  the  plaintiff,  for  they  regu- 
larly charged  and  received  toll  for  the  use 
of  that  specific  site.  Besides,  it  is  im- 
possible to  say  that  the  damage  would 
not  have  happened  if  the  herd  of  which 
the  cow  formed  part  had  been  stationed 
at  some  other  part.  But  whether  it 
would  or  not  is  not  in  my  judgment 
material  The  defendanto  had  done  a 
wrongful  act  in  placing  the  spiked  rail- 
ings in  the  cattle  market  so  low  as  to  be 
dangerous  to  the  cattle. 

I^is  was  the  immediate  cause  of  the 
injury,  and  they  cannot  say  that  the 
plaintiff  was  guilty  of  negligence  in 
using  that  part  of  the  market  which 
they  assigned  to  him,  though  it  was  in 
proximity  to  the  danger,  he  not  being 
guilty  of  any  negligence  which  imme- 
diately conduced  to  the  accident.  See 
Olayarde  v.  Dethick  (2)  ;  Thompson  v.  The 
North  Eastern  BaUway  Compcmy  (3). 
I  therefore  give  judgment  for  the  plain- 
tiff for  the  agreed  amount,  221.  lis.  6d., 
and  costs. 

Judgment  for  theplainUff. 


Solicitors— Chegter,  Urquhart  &  Co.,  agents  for 
Clayhills,  Darlington,  for  plaintiff;  A.  Scott 
LawBon,  agent  for  Hugh  Dnnn  &  Watson,  Dar- 
lington, for  defendants. 


[m  THE  QUEEN'S  BENCH  DIVISION.] 

1878.    "1  PAUL  AND  AHOTHEE  (appettonts) 
Nov.  16.  J  V.  SUMMEKHATKS  (respondent). 

Trespass — Hunter  in  pursuit  of  Fox — 
Noxious  Animal — Assault — Oame — Sta- 
tute, 1^2  Will.  4  c.  32.  ss.  2,  35. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.O.  33.] 
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[IN  THE  COUBT  OP  APPEAL.] 


1878 
Nov, 


78.    1 
.  12.  / 


FAIBCLOUOH  V.  MAKSHiLL.* 


Mortgagor  amd  Mortgagee — RigM  of 
Mortgagor  to  sue  in  respect  of  Injury  to 
Mortgaged  Property — Joinder  of  Parties — 
Noiyoinder  no  Bar  to  Action — JudiccUure 
Act,  1873  (36  ^  37  Viet.  o.  68),  sect.  25. 
subseei.  S— Order  XVI.  rules  13, 17. 

A  mortgagor  in  possession  of  the  beneficial 
interest  in  a  covenant  can  sue  for  an  it^une- 
tion  against  the  person  on  whom  the  burden 
of  the  covenant  lies,  to  restrain  a  breach 
of  the  duty  thereby  imposed,  without  joining 
the  mortgagee  as  plaintiff  in  the  action. 

The  nonjoinder  of  a  necessary  plaintiff  is 
no  bar  to  an  action,  and  therefore  when  a 
plaintiff  is  wanting  judgment  ought  not  to 
be  entered  for  the  defendant,  but  the  proper 
party  shoidd  be  joined  under  Order  XVI. 
rules  13, 17. 

This  was  an  appeal  from  a  judg- 
ment of  Manisty,  J.,  after  argument  on 
further  consideration.  The  case  was 
tried  at  Durham  Summer  Assizes,  1877, 
and  the  following  facts  were  proved : — 

In  the  year  1868,  Mr.  Marshall  Fowler 
was  the  owner  of  certain  copyhold  lands 
in  the  manor  of  Houghton.  These  lands 
he  parcelled  out  under  a  building  scheme, 
and  sold  in  lots  to  various  purchasers. 
By  the  conveyance  of  each  plot,  Fowler 
reserved  to  himself  a  rent-chai^,  cove- 
nanting in  each  case  to  stand  seised  of 
the  particular  plot  with  intent  that  he 
should  have  an  annual  rent-charge  issu- 
ing out  of  the  land,  and  subject  thereto 
in  trust  for  the  purchaser,  his  heirs  and 
assigns.  The  conveyances  also  contained 
a  covenant  by  each  purchaser  that  no 
building  to  be  erected  on  the  particular 
plot  should  be  used  as  a  pnblic-house 
or  as  a  beerhouse.  A  Mr.  Steel  became 
the  purchaser  of  one  of  the  plots  which 
was  conveyed  to  him  on  the  terms 
above  stated  by  a  deed  bearing  date 
the  14th  of  December,  1868,  and  such 
plot  after  several  mesne  assignments  be- 
came vested  in  the  defendant,  who  had 
notice  of  the  covenants  to  which  the  land 

»  Coram  Bramwell,  L.  J. ;  Brett,  L.  J. ;  and 
Cotton,  L.J. 


was  subject.  On, the  13th  of  March, 
1876,  the  plaintiff  purchased  Fowler's 
interest  in  nineteen  of  the  plots,  including 
that  in  the  occupation  of  the  defendant, 
then  known  as  110,  Ward  Street,  Bishop- 
wearmouth.  For  this  purpose  he  borrowed 
money  of  Messrs.  Robert  Scott  Briggs 
&  0.  J.  Briggs,  and  the  conveyance, 
which  bore  date  the  24th  of  November, 
1876,  was  made  to  the  Messrs.  Briggs. 

By  this  deed,  after  reciting  that  at  their 
request  Fowler  had  contracted  with  the 
plaintiff  for  the  absolute  sale  to  him  of 
annual  ground  rents,  and  the  benefit  of 
the  covenants  and  conditions  contained  in 
the  conveyances  of  the  several  plots,  and 
that  the  purchase-money  had  been  paid  by 
the  Messrs.  Briggs  at  the  plaintiff's  re- 
quest. Fowler  conveyed  all  the  annual 
ground  rents  and  the  faH.  benefit  and  ad- 
vantage of  the  covenants  and  conditions 
contained  in  the  before-mentioned  con- 
veyances to  the  Messrs.  Briggs.  The 
deed  contained  a  covenant  by  the  plaintiff 
for  the  repayment  of  the  purchase  money 
.  to  the  Messrs.  Briggs,  and  a  covenant 
by  them  to  convey  to  him  on  such  repay- 
ment. 

After  the  conveyance  to  Messrs.  Briggs, 
the  plaintiff,  finding  that  the  defendant  had 
established  a  beerhouse  on  the  premises 
No.  110,  Ward  Street,  called  upon  him 
to  desist  from  such  use  of  the  house,  as 
contrary  to  the  covenant  contained  in  the 
deed  of  the  14th  of  December,  1868,  and 
on  his  refusing  to  do  so,  brought  this 
action,  cltuming  damages  and  an  injunc- 
tion. 

At  the  trial  the  jury  were  discharged 
by  consent,  and  the  case  was  adjourned 
for  further  consideration.  It  came  on 
for  argument  before  Manisty,  J.,  at 
Westminster,  on  December  7  and  8, 1877. 

Hemming,  WHdey  Wright  and  Granger, 
appeared  for  the  plaintiff. 

Herschell  and  McOlymont,  for  the  de- 
fendant. 

It  was  contended  on  the  part  of  the 
defendant  that  the  right  to  sue  on  the 
covenants  was  vested  in  the  Messrs. 
Briggs,  and  that  the  plaintiff  had  no 
such  right,  and  that  supposing  the  plain- 
tiff had  any  right  of  action,  he  could  not 
sue  without  joining  the  mortgagees. 
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Manibtt,  J.,  after  stating  the  facts  above 
set  out,  proceeded  as  follows — The  effect 
of  the  conyejance  to  the  Messrs.  Briggs 
was  the  same  as  if  there  had  been  two 
deeds,  one  a  conveyance  to  Fairclongh  of 
the  rent-charge  and  benefit  of  the  cove- 
nants, and  the  other  a  mortgage  of  the 
same  to  the  Messrs.  Briggs.  If  that  be 
80,  the  relative  position  of  the  parties  is 
this,  that  the  plaintiff  stands  in  the  posi- 
tion of  Fowler,  and  the  defendant  in  that 
of  Steel. 

Now  it  is  a  question  whether  either 
the  benefit  or  the  bnrden  ofthe  covenants 
in  the  deed  of  the  14th  of  December, 
1868,  mn  with  the  laoid.  Bat  this  case 
belongs  to  a  different  class,  in  which 
the  porchaser  takes  land  with  notice 
of  a  covenant  to  which  it  is  subject, 
and  is  therefore  bound  in  equity  to  per- 
form the  covenant.  This,  however,  is 
not,  perhaps,  material  in  my  view  of 
the  case,  for  I  have  come  to  the  conclusion 
that  the  plaintiff  is  not  in  a  position  to 
enable  him  alone  to  maintain  this  action, 
and  I  will  state  my  reasons  for  this  con- 
clusion very  shortly. 

Several  cases  have  been  referred  to 
as  to  the  rights  of  persons  having  a  legal 
interest  in  the  property  such  as  the  plain- 
tiff has,  apart  from  any  right  to  sue  on 
the  covenant,  to  prevent  any  person, 
standing  in  the  position  of  the  defend- 
ant, from  breaking  the  covenant.  One  of 
those  cases  in  which  the  authorities  are 
carefully  considered  and  the  result  of  the 
cases  accurately  stated  is  the  case  of 
McLean  v.  McKay  (1).   - 

In  that  case  there  was.  a  plot  of  land, 
part  of  a  larger  parcel  which  was  sold. 
The  owner  of  the  land  sold  it  and  entered 
into  an  agreement  with  the  purchaser 
that  an  adjoining  plot  of  land  should 
never  be  sold,  but  should  be  left  for  the 
benefit  of  both  parties  and  their  suc- 
cessors. The  Committee  of  the  Privy 
Council  rejected  the  words  "that  it  should 
never  be  sold,"  but  held  that  the  rest  of 
ihe  covenant  might  stand,  and  held  that 
there  was  a  bin£ng  agreement  that  the 
land  should  be  left  open  for  the  benefit 

(1)  Law  Rep.  6  P.O.  327. 
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of  both  parties,  which  gave  the  holder  for 
the  time  being  of  the  vendor's  land  the 
right  to  enforce  the  obligation  by  an 
injunction.  "It  was  not  contended,"  Sir 
Montague  Smith  says,  "  that  this  was  a 
covenant  which  would  run  with  the  land 
so  as  to  enable  the  covenantee  to  maintain 
an  action  in  a  Court  of  law  upon  it ;  but 
that  it  was  an  agreement  by  the  vendor, 
selling  a  part  of  a  larger  estate,  with  the 
veudee,  affecting  the  enjoyment  of  the 
land  he  sold,  and  putting  a  restriction 
upon  himself  in  d^Jing  with  the  land 
he  retained;  that  it  was  an  agreement 
affecting  the  lands  of  both,  binding  on 
those  vnio  might  hold  the  land  of  the 
covenantor,  to  observe  the  obligation ;  and 
giving  a  right  to  those  who  held  the  land 
of  the  vendees,  in  whose  &vour  the 
obligation  was  made,  to  enforce  it."  He 
then  refers  to  Tulk  v.  Moxhay  (2)  and 
other  cases,  and  says — "  It  creates  an 
equity  which  binds  the  present  respon- 
dent, and  the  appellant,  who  has  the 
estate  of  the  original  vendor,  is  enti- 
tied  to  come  to  a  Court  of  Equity  to 
remove'  the  structure  which  was  placed 
upon  it  with  a  mandatory  injunction." 
So  the  law  is  very  clear,  whether  the 
covenants  run  with  the  land  or  not,  if  a 
person  purchase  property  with  notice 
that  it  is  subject  to  certain  restrictions, 
and  he  seeks  to  evade  those  restrictions, 
a  Court  of  Equily  will  grant  an  injunction 
to  restrain  the  violation  of  the  arrange- 
ment. 

The  sole  question,  therefore,  in  this 
case  is,  whether  the  plaintiff  has  a  suf- 
ficient interest  in  the  property  to  maintain 
the  action.  I  believe  that  before  the 
Judicature  Acts  the  Courts  of  equity 
would  invariably  have  required  the  mort- 
gagees to  join  in  an  action  like  the 
present.  The  mortgagees  might  have 
maintained  it  alone  ;  but  the  mortgagor, 
in  order  to  enforce  such  a  right  as  this, 
must  have  joined  the  mort^gees,  who 
have  a  very  substantial  inter^  in  the 
property. 

A  fwtiori,  since  the  passing  of  the 
Judicature  Acts,  I  should  think  that  the 
joinder  of  all  parties  interested  would  be 
necessary.    For  although  section  25,  sab- 

(2)  2  Phil.  774. 
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section  5  of  the  Jadlcatnre  Act,  1873, 
(3)  was  intended  to  enable  tbe  mort- 
gagors in  possession  to  do  certain  things 
wmch  they  conld  not  have  done  before, 
namely,  to  sne  for  possession,  yet  the 
section  is  in  part  declaratory,  for  it  says 
that  the  mortgagor  in  possession  may  sne 
for  trespass,  which  he  could  have  done 
without  the  aid  of  the  Judicature  Act. 
Then  it  further  says  "  or  other  wrong." 
Now  I  do  not  intend  to  express  any 
opinion  as  to  whether  those  words  would 
include  the  present  case ;  but  supposing 
it  were  held  by  a  liberal  construction 
that  they  could,  they  are  followed  by  a 
qualification, — "  Unless  the  cause  of 
action  arises  upon  a  lease  or  other  con- 
tract made  by  him  jointly  with  another 
person."  Now  it  is  somewhat  difficult 
to  say  what  is  meant  by  these  words,  but 
I  cannot  help  thinking  that  they  mean 
this, — that  if  upon  the  deed  which  gives 
the  mortgagor  the  right  which  he  is 
seeking  to  enforce,  it  appears  that  that 
right  is  shared  by  some  other  persons, 
then  those  other  persons  must  be  brought 
before  the  Court,  just  as  before  the  Act 
passed. 

It  may  be  this  is  the  construction  of 
that  section.  But  entertaining,  as  I  do, 
the  opinion  that,  independently  of  the 
Judicature  Act,  the  old  Court  of  Chan- 
cery would  not  have  entertained  this  suit 
widiout  the  mortgagees  being  joined  as 
parties,  I  certainly  think  that  a  fortiori 
since  the  passing  of  that  Act  the  mort- 
gagees are  necessary  parties.  I  therefore 
come  to  the  conclusion  that  there  is  not 
such  an  interest  in  the  plaintiff  here  as 
would  entitle  him  to  maintain  this  action. 
There  are  many  points  which  will  be 
open  if  the  case  goes  further,  but  I  decide 


(3)  By  section  25,  sub-section  5  of  tbe  Jodi- 
tatuie  Act,  1873,  a  mortgagor  entitled,  tor  the 
time  being,  to  the  possession  or  receipt  of  the  rent 
and  profits  of  any  land  as  to  trhich  no  notice  of 
bis  intention  to  take  possession  or  to  enter  into 
the  receipt  of  the  rents  and  profits  thereof,  shall 
hare  been  giyen  by  the  mortgagee,  may  sue  for 
such  possession  or  for  the  recovery  of  such  rents 
and  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative 
thereto  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease  or  other  contract  made 
by  him  jointly  with  any  other  person. 


it  for  the  present  on  that  point,  and  on 
that  point  only. 

Against  this  decision  the  plaintiff  now 
appealed. 

Hemming  (Wildey  Wright  and  Granger 
with  him),  for  the  plaintiff. — It  is  ad- 
mitted that  if  the  plaintiff  had  full  pos- 
session of  the  estate  conferred  by  the 
conveyance  from  Fowler,  he  could  have 
brought  this  action,  and  the  question  is, 
whether  the  fact  that  he  is  mortgagor  in 
possession  prevents  him  fr'om  suing.  It 
is  not  necessary  that  all  the  persons 
who  TOAj  be  ■  interested  in  the  obser- 
vance oi  the  coTcnant  should  be  before 
the  Court.  It  is  quite  enough  to  shew 
that  the  plaintiff  is  entitled  to  the  benefit 
of  it,  and  that  the  defendant  must  bear 
the  burden.  There  are  a  fortiori  cases  in 
which  actions  have  been  brought  where 
the  interest  of  the  plaintiff  has  merely 
been  that  of  an  adjoining  owner.  The 
case  is  within  the  principle  laid  down  by 
Lord  Cottenfaam  in  Tulk  v.  Moxhay  (2), 
notes  to  Spencer's  Case  (4).  There 
are  no  cases  in  which  the  mortgagor 
is  shewn  to  have  sued  without  the 
mortgagee ;  but  that  is  because  it  was 
never  supposed  that  he  could  not.  There 
must  have  been  many  owners  of  encum- 
bered estates  in  the  same  position  as  this 
plaintiff.  The  right  of  action  io  this 
case  is  clearly  given  by  section  25,  sub- 
section 5  of  the  Judicature  Act,  1873 
(86  &  37  Vict.  c.  66)  ;  the  mortgagor  in 
possession  may  sue  in  respect  of  "  tres- 
pass or  other  wrong."  The  wrone  com- 
plained of  here  is  not  a  breach  ot  cove- 
nant, but  a  breach  of  duty  on  the  part 
of  a  purchaser,  vrith  notice  of  the  obliga- 
tion. If,  however,  the  mortgagees  onght 
to  have  been  joined,  an  order  should  have 
been  made  to  join  them,  instead  of  judg- 
ment being  entered  for  the  defendant. 

Herschell  and  M'Olynwni,  for  the  defen 
dant. — This  is  not  the  ordinary  case  of  a 
mortgage  from  the  plaintiff  to  Messrs. 
Briggs.  The  conveyance  is,  in  terms, 
an  assignment  of  the  benefit  of  the  cove- 
nants, as  well  as  a  conveyance  of  the 
estate  from  Fowler  to  the  Messrs.  Briggs, 

(4)  1  Smith  L.  C,  6th  edition,  73. 


Digitized  by 


Google 


MICHAELIIAS  1878  to  MICHAGLMAS  1879. 


Vol.  48.] 

Fttireletigh  v.  Mairthall,  App, 

ihe  plaintiff  having  merelj  an  equity  of 
redemption.  It  is  right  that  the  benefit 
of  the  covenant  should  belong  to  the 
mortgagee,  and  that  he  should  have  an 
option  whether  it  should  be  enforced  or 
not  The  enforcing  of  such  a  covenant 
as  this  might  materially  diminish  the 
value  of  the  security.  The  25th  section 
of  the  Judicature  Act,  1873,  gives  the 
mortgagor  in  possession  the  right  to  sue 
in  certain  cases.  All  other  oases  are 
therefore  excluded,  and  the  present  ac- 
tion is  not  for  a  "trespass  or  other 
wrong,"  i.  e.,  other  wrong  in  the  nature 
of  a  trespass,  within  the  meaning  of  the 
section.  If  the  mortgagor  cannot  bring 
this  action  alone,  the  Court  was  right  to 
dismiss  the  suit,  for  very  possibly  the 
mortgagees  would  have  objected  to  the 
enforcement  of  the  covenant,  in  which 
case  the  C!onrt  could  not  grant  an  in- 
junction. 

[Cotton,  L.J. — Cannot  we  give  an 
interim  injunction  until  the  mortgagees 
interpose  P] 

That  might  seriously  damage  the  mort- 
gagees' interest. 

Hem/ming  in  reply. — The  mortgagee 
should  not  -be  joined  unless  it  is  ^ewn 
that  he  is  likely  to  be  damnified.  While 
he  remains  out  of  possession,  and  lets  the 
mortgagor  have  the  management  of  the 
property,  he  must  be  taken  to  concur  in 
the  mori^gagor's  act. 

Brahwell,  L.J. — With  the  greatest 
respect  for  my  learned  brother  Manisty, 
I  do  not  see  how  his  judgment  in  the 
present  case  can  be  supported. 

Let  us  see  what  is  the  state  of  the 
question  before  us.  In  the  first  place,  if 
Ae  conveyance  fitom  Fowler  had  been 
made  to  Fairclough  in  the  terms  in  which 
it  was  made  to  the  Messrs.  Briggs,  and 
if  there  had  been  no  borrowing,  and  no 
relation  of  mortgagor  and  mortgagee,  it 
is  admitted  that  the  plaintiff  could  have 
maintained  this  proceeding.  But  it  is 
said,  the  conveyance  having  been  made 
to  tiie  Messrs.  Briggs  with  a  mere  re- 
servation te  the  pUuntiff  of  a  right  to 
have  a  conveyance  when  he  pays  off  the 
debt,  the  plaintiff  is  not  in  a  position 
to  maintain  this  action,  or  if  he  can 
main  tain  it  at  all,  he  cannot  do  so  without 


149 


joining  the  Messrs.  Briggs.  It  has  been 
urged  that  this  is  not  the  ordinary  case 
of  a  mortgagor  and  mortgagee ;  for  a 
mortgagor  is  in  the  position  of  a  man 
who  has  had  an  estate,  and  has  parted 
with  it ;  while  here  the  plaintiff  has  never 
possessed  any  estate.  But  if  we  look  to 
the  substance  of  the  thing,  and  not  the 
form  only,  we  shall  see  that  this  is,  in 
point  of  &ct,  a  mortgage!  It  is  recited 
that  the  plaintiff  has  purchased  the 
estate :  the  conveyance  is  made  to  the 
Messrs.  Briggs  because  they  have  lent  the 
purchase-money,  and  then  there  is  a 
covenant  to  convey  the  property  to  the 
plaintiff  on  payment  of  the  money,  which 
IS  precisely  like  the  ordinary  covenant  to 
re-convey ;  and  then  there  is  a  covenant 
to  pay  the  mortgage  money.  In  sub- 
stance there  is  no  distinction,  and  we 
ought  to  treat  it  as  an  ordinary  mortgage, 
so  that,  as  far  as  that  is  concerned,  the 
plaintiff  is  entitled  to  bring  this  action. 

Then  can  he  maintain  the  action  with- 
out joining  the  mortgagees,  who  have 
never  interfered  nor  claimed  a  right  to 
interfere  in  any  way  with  the  manage- 
ment of  the  estate?  It  is  not  shewn 
that  the  value  of  their  security  will  be 
impaired  by  the  injunction  asked  for, 
and,  so  far  as  the  substantial  question 
iu  the  case  is  concerned,  the  whole  diffi- 
culty has  arisen  out  of  the  surmise  of 
counsel  as  to  the  position  of  the  mort- 
gagees in  a  certain  supposed  case. 

As  far  as  we  can  see,  Fairclough  stands 
in  the  position  of  beneficial  owner  of  the 
property,  subject  to  an  incumbrance  for 
the  benefit  of  the  Messrs.  Briggs.  This 
action  is  brought  in  respect  of  a  covenant 
which  the  plaintiff  wishes  to  maintain, 
and  which  the  defendant  has  broken. 
The  action  could  clearly  be  maintained, 
if  the  sale  had  been  to  Fairclough,  in 
respect  of  a  duty  incumbent  upon  the 
defendant.  First  then,  need  Messrs. 
Briggs  have  been  joined  before  the  Judi- 
cature Act  was  passed  ?  I  think  I  can 
answer  with  very  considerable  confi- 
dence, that  undoubtedly  they  need  not 
have  been  so  joined ;  and  I  think  when 
we  look  at  the  principle  of  the  thing, 
with  which  the  Court  of  equity  deals, 
that  that  rule  is  proper  and  reasonable, 
if  they  need  not  be  joined  as  pluntiffs,  it 
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is  clear  it  cannot  be  necessary  to  join 
them  as  defendants,  for  no  remedy  is 
Bonght  or  can  be  obtained  against  them. 
Whether  they  onght  to  have  been  made 
defendants  or  not,  if  they  had  interfered, 
and  suggested  the  alleged  breach  of 
daty,  is  a  point  we '  need  not  discnss. 
I  cannot  help  thinking  it  is  a  Tery 
doubtfal  matter.  The  plaintiff  might 
say,  "All  I  want  is  a  remedy  against 
the  wrong  doer ;  if  he  is  not  a  wrong 
doer  becanse  he  is  acting  under  the  direc- 
tion of  the  mortgagees,  let  him  set  that 
up  as  a  defence."  Bat  I  am  qnite  sure 
that  Order  XVI.  rule  .13  would  justify  us 
iu  making  an  order  against  Marshall,  which 
would  at  all  events  bind  him,  if  not  any 
other  possible  defendant.  I  see  Ho  reason 
for  making  Messrs.  Briggs  defendants ; 
and  if  there  had  been,  that  rule  would 
bare  obviated  the  necessity  of  doing  so. 
I  think,  therefore,  that  this  action  was 
rightly  brought  by  the  plaintiff  as  sole 
plaintiff  against  the  defendant  as  sole 
defendsint,  and  therefore  the  case  must 
g^  down  again  to  Mr.  Justice  Manisty 
to  be  dealt  with  farther. 

I  will  add  one  word  as  to  section  25, 
sub-section  5  of  the  Judicature  Act,  1873. 
I  do  not  think  that  sub- section  has  any  ap- 
plication to  this  case.  It  only  applies  to 
cases  where  the  mortgagor  could  not, 
either  in  his  own  name  or  in  conjunction 
with  the  mortgagee,  have  brought  an 
action.  And  I  may  further  observe  that 
as  by  that  sub-section  the  mortgagor 
may  sue  for  possession  or  rents  and 
profits,  or  in  respect  of  trespass  or  other 
wrong,  if  the  word  "  wrong"  means  wrong 
independent  of  any  contract  or  duty,  it 
follows  that  the  mortgagor  may  sue  for 
rents  and  profits,  but  not  for  breach  of 
covenant  to  insure  against  fire  or  to  re- 
pair. I  do  not  think  this  can  have  been 
meant ;  and  perhaps  hereafter  that  con- 
sideration may  induce  some  Court  to 
put  some  other  construction  on  the  word 
"  vm)ng." 

Brett,  L.  J. — This  is  a  suit  for  an  in- 
junction to  restrain  the  defendant  from 
using  certain  premises  in  a  manner  in- 
consistent with  the  contract  of  his  vendor, 
of  which  the  defendant  had  notice.  It 
is  not  disputed  but  that  there  was  an  ori- 


ginal    covenant     between     Steel     and 
Fowler,  nor  that  the  defendant  has  his 
estate  by  devolution  tram  Steel.    But, 
as  I  understand,  it  is  argued  in  the  first 
place  that  the  plaintiff  haa  no  interest  in 
this  matter  because  he  is  not  in  the  posi- 
tion of  equitable  owner  by  devolution 
from  Fowler,  subject  to  a  mortgage  to 
the  Messrs.  Briggs,  but  that  the  Messrs. 
Briggs,  both  at  law  and  in  equity,  are  the 
true  owners  of  the  property.     The  objec- 
tion,  then,  would    go  this  length,   not 
merely  that  the   mortgagees  onght  to 
have  been  joined,  but  that  the  plaintiff 
ought  not  to  be  a  plaintiff  in  the  action 
at  all.     Now  it   seems  to  me  that  this 
contention  cannot  be  maintained.   Fowler 
was  the  owner  of  a  certain  interest  in 
the    property.     A    contract    was  made 
between  Fowler    and    the    plaintiff,  in 
which  the  intention  was  to  sell  the  pro- 
perty to  the  plaintiff,  and  a  price,  was 
fixed  between  them.     It  is  not  denied 
that  the    contract  was  between  them, 
but  it  is  said  that  at  the  request  of  the 
plaintiff,  who  had  to  borrow  money  to 
complete  the  purchase,  the  conveyance 
was  made  direct  to  Messrs.  Briggs.    But 
in  that  conveyance  there  is  a  recital  of 
the  borrowing,  and  a  right  ffiven  to  ihe 
plaintiff,   on  payment    by    nim  of    the 
money  to  Messrs.  Briggs,  to  come  into 
possession  as  if  the  conveyance  had  been 
made  to  the  plaintiff  himself.     Whatever 
may  have  been  the  form  of  the  deed,  the 
contract  being  clear,  and  the  right  to 
redeem  clear,  the   plaintiff  is  equitable 
owner  of  Fowler's  interest,  by  devolution 
from  Fowler,   and  has  mortgaged  that 
interest.     The  plaintiff,  therefore,  is  the 
representative  of  Fowler's  interest,  and 
the   defendant  of  the  interest  of  Steel. 
If,   therefore,  there  were  no  mortgage, 
on  the  principle  of  Tvih  v.  IfoosAay  (2), 
the  defendant  would  be  rightly  made  de- 
fendant, and  the  plaintiff  would  be  en- 
titled to  the  relief  he  asks.    But  it  is 
said  that  because  of  the  mortgage,  the 
Messrs.  Briggs  ought  to  be  made  parties. 
It  was  stated  on  behalf  of  the  defendant, 
that  the  mortgagees  need  not  be  joined. 
Mr.  Herschell  on  the  contrary  says,  that 
no  authority  to  that  effect  has  been  or 
can  be  produced.     It  would  be  difficult 
to  act  on  such  reasoning ;  but  we  have 
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the  highest  possible  authority  for  saying 
that  by  the  practice  of  the  Court  of  Chan- 
cery the  mortgagee  in  such  cases  need  not  be 
joined.  It  has  farther  been  argued  that,  as  a 
matter  of  principle,  there  is  no  reason 
why  he  should ;  a  position  much  fortified 
by  the  rule  of  Chancery  practice,  and 
one  'which  seems  to   me  to  have  been 
fiEurly  made  out.     And  I  think  it  rests 
apon  a  most  important  doctrine,  namely, 
that  when  a  mortgagee  has  not   taken 
possession,  and   has  done   nothing,  but 
has  left  the  property  in  the  hands  of  the 
mortgagor,  the  mortgagor  has   a  right, 
as  long  as  the  mortgagee  remains  inactive, 
to  put  in  force  all  the  rights  of  property 
which  he  has  as  between  himself  as  equit- 
able owner  and  the  occupier,  without 
reference  to  the  mortgagee.  If  that  be  so, 
the  mortgagee  need  not  be  made  a  party. 
But  even  if  that  doctrine  were  wrong, 
the  utmost  that  can  be  said  is,  that  the 
mortg;agee8  ought  to  be  parties  as  well  as 
the  mortgagor.      It  would  not  be  the 
case  of  an  action  brought  by  the  wrong 
person,  but  of  an  action  wanting  a  neces- 
sary plaintiff.     But  that  is  not  a  ground 
on  which  the  suit  should  be  dismissed, 
and  the  ntmostthat  should  have  been  done 
was  to  delay  the  trial  that  the  mortgagees 
might  be  joined.  Whether  they  should  be 
made  parties  by  their  own  application,  or 
under  Order  XVI.  rale  13,  is  immaterial. 
The  judgment  must  be  wrong  if  the  ob- 
jection   taken    was    want    of     parties. 
Therefore,  if  we  deal  with  the  case  as  if 
sub-section  5  of  section  25  were  not  ap- 
plicable, the  plaintiff  has  a  right  to  sue 
alone ;  or,  at  most,  the  Court  should  have 
ordered    the  mortgagees  to    be  joined. 
With  regard  to  snb-section  5  of  section 
25,  that  is  not  an  enactment  to  prevent 
people  from  sueing  who  could  have  sued 
alone  before  the  Act,  but  to  enable  those 
who  could  not.     It  is  an  enabling,  not  a 
disabling,   section.       Therefore,    on    all 
points,    the    judgment  of    Mr.   Jnstice 
Manisty  cannot  be  supported ;    and  the 
case  must  go  back  to  him  for  the  consi- 
deration of  the  other  matters  in  question. 

Cotton,  L.J. — In  this  case  Mr.  Justice 
Manisty  decided  in  favour  of  the  defend- 
ant; and  though  there  were  other 
questions   raised,   he  put  his  judgment 
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distinctly  on  this  ground,  that,  in  his 
opinion,  the  plaintiff  had  not  sufficient 
interest  to  bring  the  action,  i.e.  not  that 
others  ought  to  be  joined  as  plaintiffs, 
but  that  the  plaintiff  had  no  interest  in 
the  property.  Is  that,  then,  a  correct 
view  P  It  is  urged  that  the  mortgagees 
are  not  the  plaintifis,  and  that  the  plaintiff 
as  mortgagor  has  no  interest  in  the  estate. 
But  that  argument,  in  my  opinion,  can- 
not prevail.  We  are  here  to  recognise 
equities,  and  to  deal  with  substance  rather 
than  form.  It  is  not  the  mortgagees  who 
are  the  owners,  but  the  mortgagor.  The 
mortgagor  is  the  beneficial  owner,  sub- 
ject to  the  incumbrance,  and  the  plaintiff 
is  in  the  position  of  a  mortgagor  having 
the  beneficial  ownership  of  a  rent  issuing 
out  of  the  land  and  certain  other  benefits. 
This  suit  is  not  brought  to  enforce  a 
covenant;  but  on  the  ground  that  the 
defendant  having  purchased  land  with  a 
notice  of  restrictions  as  to  its  use,  is  not 
in  a  position  to  use  it  in  violation  of 
those  restrictions;  and  anyone  entitled 
to  have  the  benefit  of  the  restricting  cove- 
nants may  come  to  a  Court  of  equity  to 
restrain  the  defendant,  not  on  the 
ground  that  he  is  breaking  a  covenant 
which  runs  with  the  land,  but  on  the 
ground  that  he  is  dealing  with  the  land 
inequitably.  Here  the  plaintiff  has  an 
interest  in  the  performance  of  the  cove- 
nant. That  disposes  of  the  first  ground 
of  objection.  In  my  opinion,  wheUier  the 
moi'tgageea  ought  to  have  been  joined  or 
not,  the  plaintiff  had  sufficient  interest  to 
bring  this  action.  Ought  he,  then,  to 
have  joined  the  mortgagees  ?  If  he  ought, 
judgment  ought  not  to  have  been  given 
for  the  defendant,  but  the  Judge  ought 
to  have  directed  under  Order  XVI.  rule 
V6,  or  17,  that  the  mortgagees  should  be 
served  with  notice  or  joined  as  defend- 
ants. These  rules  especially  provide  for 
the  joinder  of  parties;  rule  17,  where  it 
appears  to  the  Court  that  the  question 
ought  to  be  determined  with  reference  to 
some  third  person,  and  rule  13,  where 
necessary  parties  have  not  been  joined.  In 
such  cases  the  Judge  may  order  the  ne 
cessary  parties  to  be  added ;  but  he 
should  not  give  judgment  for  the  de- 
fendant. 

Let  us  now  consider  the  two  grounds 
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upon  which  it  has  been  said  that  the 
mortgagees  ought  to  have  been  joined. 
First,  it  is  said  that  all  parties  interested 
oaght  to  be  joined.  But  in  snits  of  this 
character  it  is  not  generally  necessary 
that  all  parties  interested  should  be 
before  the  Court.  This  is  decided  by  the 
case  of  Western  v.  McDermot  (5).  Any 
one  of  the  parties  interested  may  sue. 
Then  is  it  necessary,  having  regard  to 
the  interest  of  the  mortgagees  ?  ■ 

The  exact  relation  of  mortgagor  and 
mortgagee,  when  the  mortgagee  is  not 
in  possession,  is  not  very  clearly  defined. 
But  it  is  sufficient  to  say  that  if  the 
mortgagee  does  not  assert  his  right  to 
possession,  and  the  mortgagor  is  left  to 
manage  the  property,  he  has  a  right  to 
insist,  without  reference  to  the  mortga- 
gee, on  the  observance  of  any  obligations 
the  non-observance  of  which  would  inju- 
riously affect  the  premises.  The  mort- 
gagee can  come  in  if  he  likes.  If,  to 
restrain  the  act  of  which  the  plaintiff 
complains  would  have  damaged  the  mort- 
gagee's security,  or  even  if  there  was  any 
substantial  question  of  that  kind,  the 
Court  might  have  said,  "  We  cannot  de- 
cide without  hearing  the  mortgagees. 
Make  them  parties,  and  give  them  an 
opportunity  of  stating  their  views."  But 
in  this  case  all  this  is  the  merest  surmise. 
In  a  case  of  this  sort,  unless  there  is  a 
probability  that  the  relief  for  which  the 
plaintiff,  as  mort^gor,  sues,  will  inju- 
riously affect  the  interest  of  his  mortga- 
gee, the  mortgagee  ought  not  to  be 
brought  before  the  Court  on  a  mere  sug- 
gestion of  a  possibility  that  he  may  be 
prejudiced.  Therefore,  I  am  of  opinion, 
that  in  the  present  case  the  mortgagees 
need  not  be  brought  before  the  Court. 
The  learned  Judge  was  wrong  in  saying 
the  plaintiff  had  no  interest,  and  the  case 
ought  to  go  back  to  Mr.  Justice  Manisty, 
that  the  remaining  points  may  be  dealt 
with. 

Judgment  reversed. 

Solicitors — .T.  Scott  &  Clark,  for  plaintiff;  Bel- 
jiage  &  Hiddleton,  agents  for  W.  M.  Skinner, 
Sunderland,  for  defendant. 
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lAmitations,  Statute  of — Action  for  the 
Recovery  of  Land — Ecclesiastical  Oomrnis- 
sioners  on  succeeding  to  Estates  of  Eccle- 
siastical Gorporation-~-3  &"  4  WUl.  4i.  o. 
27.  ss.  2,  29 ;  8^4  Via.  c.  118.  «.  67, 

The  Statute  of  Limitations  (3^4  WUl. 
4.  0.  27)  fixes,  by  s.  2,  tweniy  years  as  the 
Kmit  toithin  which  a  claimant  can  sue  to 
recover  land ;  but  provides,  by  s.  29,  that 
deans  and  other  ecclesiastical  corporations 
sole  may  do  so  within  siaiy  yea/rs. 

By  3&-  4  Vict.  c.  113.  s.  57,  the  Ecclesi- 
astical Commissioners  are  to  haue,  for  the 
purpose  of  recovering  lands  vested  in  them 
as  successors  to  ecclesiastical  corporations 
sole,  aU  the  rights  and  powers  which  be- 
longed to  those  to  whose  estates  they  have 
succeeded. 

Oertain  decanal  estates  vested  in  the 
Oommissioners  in  1854 ;  in  1877  they  sued 
to  recover  possession  of  part  of  these  estates 
from  the  defendwrU,  who  had  been  in  pos- 
session adversely  to  the  plaintiffs  for  more 
than  tioenty  and  less  than  sixty  years : — 

Held,  that  the  claim  of  the  plaintiffs  was 
barred,  the  Statute  of  Limitations  being  a 
restrictive  and  not  an  enahUng  ftatute;  that 
the  rights  of  the  plaintiffs  to  site  to  recover 
land  are  defined  by  s.  2  of  the  Statute  of 
Limitations ;  and  that  they  cannot  sue  for 
this  pwrpose  after  the  lapse  of  twenty  years, 
although  those  to  whose  estates  they  succeed 
could  have  done  so  vnthin  sixty  years. 

Appeal  from  the  judgment  of  Mellor, 
J.,  given  on  further  consideration  after  a 
trial  without  a  jury. 

The  plaintiffs,  in  whom  the  estates  of 
the  deanery  of  St.  Asaph  were  vested  in 
1854,  brought  an  action  in  1877  to  reco- 
ver possession  of  two  pieces  of  land  al- 
leged to  have  been  allotted  in  1827  in 
right  of  two  different  premises  held  by 
lessees  under  the  Dean  of  St.  Asaph. 
The  defendant  admitted  the  claim  of  the 


(6)  36  Law  J.  Bep.  Chanc.  7S ;  s.  c  Law  Bep. 
2  Chanc.  72. 


*  Oaram    Bramwell, 
Cotton,  L.J. 


L.J.;   Brett,   L,J.;    sod 
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SaotiBB  aa  to  one  of  the  pieces  of  land, 
t  defended  the  action  as  to  the  other. 

The  statement  of  claim  alleged  that 
this  piece  of  land,  described  as  137a,  had 
been  allotted  in  1816  in  right  of  a  lease 
of  the  Gteorge  and  Dragon  under  the  then 
Dean ;  that  the  lease  of  this  honse  was 
renewed 6om  time  to  time  till  1848,  when' 
it  was  demised  by  the  then  Dean  for 
twenty-one  years  m>m  November,  1847 ; 
that  the  estates  of  the  Dean  of  St.  Asaph 
Tested  in  the  plaintiffs  in  1854,  that  the 
plaintiffs  pnrchased  the  leasehold  interest 
m  the  property  from  the  then  lessee  in 
1859,  and  they  now  claimed  possession  of 
the  piece  of  land  allotted  in  1816. 

The  defendant  denied  that  the  piece  of 
land  in  question  ever  formed  part  of  the 
decanal  estates,  and  also  alleged  that  the 
claim  of  the  plaintiffs  was  haired  by  the 
Statute  of  Limitations  (1). 

The  case  having  been  reserved  for 
fbrther  consideration,  the  following  jadg< 
ment  was  g^ven : — 

(1)  3  &  4  Will.  4.  c.  27.  8.  2,  enacU  that  ■•  after 
the  Slit  day  of  December,  1833,  no  person  shall 
....  bring  an  action  to  recover  any  land 
;  .  .  .  bat  within  twenty  years  next  aftisr  tlia 
time  at  which  the  right  ....  to  bring  such 
action  shall  hare  first  accmed  to  some  person 
through  whom  he  claims,  or  if  snch  right  shall  not 
have  accmed  to  any  person  throngh  whom  he 
claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  ....  to  bring  snch  ac- 
tion shall  have  first  accmed  to  the  person  .... 
bringing  the  same." 

Section  29 — "  Provided  always,  and  be  it  Author 
enacted,  that  it  shall  be  lawful  for  any  .... 
dean  ....  or  other  spiritual  or  eleemosynary 
oorpoiation  sole  ....  to  bring  an  action  or  snit 
to  recover  any  land  ....  within  snch  period  as 
hereinafter  is  mentioned  next  after  the  time  at 
which  the  right  of  snch  corporation  sole  or  of  his 
predecessor  to  ...  .  bring  snch  action  or  suit 
shall  have  first  accrued  (that  is  to  say)  the  period 
daring  which  two  persons  in  succession  shall  have 
held  the  office  or  benefice  in-  respect  whereof  suxsh 
land  ....  shall  be  claimed,  and  six  years  after 
a  third  parson  shall  have  been  appointed  thereto, 
if  the  tunes  of  soxdi  two  incumbencies  and  such 
term  of  six^ears,  taken  together,  shall  amount  to 
tbe  foil  penod  of  sixty  years ;  and  if  snch  times, 
taken  together,  shall  not  amonnt  to  the  ftall  period 
of  sixty  years,  then  during  such  farther  number  of 
years  in  addition  to  snch  six  years  as  will,  with 
the  time  of  the  holding  of  sndi  two  persons  and 
■neh  aix  yean,  make  up  the  fUl  penod  of  sixty 
yean,  and  ....  no  action  ....  shall  be 
....  bronght  at  any  time  beyond  the  determi- 
natioB  of  cneh  period." 

Vol.  48.-4)3.,  O.P.,  Se  ExcB. 
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Mellob,  J. — ^In  this  case  I  direct  the 
verdict  to  be  entered  for  the  plaintifib. 
The  allotment,  as  set  oat  in  paragraph  2, 
to  the  representatives  of  Bobert  Morria, 
in  right  of  a  lease  of  the  George  and 
Dragon  and  other  premises  nnder  the 
said  Dean,  does  not  affect  the  right  of  the 
Dean  of  St.  Asaph,  and  was  probably  a 
true  description  of  the  persons  interested 
in  the  lease  of  the  George  and  Dragon 
when  the  claim  was  sent  in ;  and  oon> 
sidering  the  subsequent  dealings  of  the 
Dean  of  St.  Asaph  with  the  George  and 
Dragon,  I  am  of  opinion  that  unless  the 
defendant  has  a  soffioient  bar  to  the 
plaintifis'  claim  by  enjoyment  of  more 
than  twen^  years  of  the  allotment  187a, 
the  plaintiffs  are  entitled  to  recover.  I 
find  that  the  defendant  had  possession  of 
the  allotment  187a  adverse  to  the  title  of 
the  plaintiffs  for  npwords  of  twen^  years, 
but  not  for  sixiy^  years ;  and  I  am  of 
opinion  that  the  Ecclesiastical  Commis- 
sioners have,  under  the  3  A  4  Vict.  c.  113. 
section  57,  the  same  right  during  the 
same  period  of  obtaining  possession  of  the 
allotment  137a  which  the  holder  of  the 
Deanery  of  St.  Asaph  would  have  had  in 
respect  of  the  same.  I  therefore  find  my 
venliot  for  the  plaintiffs,  and  give  judg- 
ment accordingly. 

The  defendtmt  appealed. 

Hersoheli  and  M.  Lloyd,  for  the  defen. 
dant.. 

Mclntyre  and  0.  Siggins,  for  the  plain- 
tiffs. 

[The  orgaments  were  directed  for  the 
most  port  to  the  question  of  the  parcels 
of  land  allotted,  and  to  the  right  of  a 
reversioner  to  an  allotment  made  in 
respect  of  a  lease ;  but  as  the  Court  gave 
no  opinion  on  this  point  they  do  not  be- 
come material.  The  argument  raised  on 
the  Statute  of  Lunitations  is,  wiili  the 
facts  of  the  case,  fully  set  out  in  the  judg- 
ment of  the  Conrt.] 

Ovr.  ado.  vuU. 

The  judgment  of  the  Conrt  was  (ou 
Deo.  10)  read  by 

Cotton,  L.J. — This  was  an  appeal  of 

the  defenidont  from  a  judgment  of  Mr. 

Justice  Mellor  in  fkvour  of  the  plaintiffs 

after  a  trial  without  a  jury.     The  action 
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yna  bitmghi  to  recover  two  olosss  of  land, 
called  137  and  187k,  which  at  the  time 
when  the  action  was  brought  were  in  the 
posseesion  of  the  defendant.  After  the 
aotdon  was  brought  the  defendant  admitted 
the  title  of  the  plaintiffs  to  the  parcel  of 
land  No.  137,  but  defended  the  action  so 
&r  as  it  soaght  to  recover  137a.  In  the 
jear  1808  an  Act  was  passed  authorising 
the  ettolostiTe  of  certain  common  lands  in 
the  parish  of  St.  Asaph.  In  the  year 
1827  the  comjnissioner  (acting  in  the 
exeontion  of  this  Act)  made  his  award, 
whereby  the  parcel  of  land  in  question 
was  awarded  as  follows : — 

"  To  the  personal  representatives  of 
Bobert  Morris,  late  of  St.  Asaph  afore- 
said, innkeeper,  deceased,  assigned  and 
allotted  in  right  of  the  lease  of  the  Cteorge 
and  Dragon  and  other  premises  in  St. 
Asaph  under  the  said  Dean  of  St. 
Asaph." 

Though  the  award  was  not  completed 
until  1827,  it  appears  that  the  allotment 
was  made  in  1816.  The  Qeorge  and 
Dragon,  in  respect  of  which  the  allot* 
ment  was  made,  was  the  properly  of 
the  Dean  of  St.  Asaph,  and  ontil  the 
year  1820  was  held  under  a  lease  granted 
by  the  tiien  Dean  of  St.  Asaph  to  two 
persons  named  Lloyd,  as  trustees  for  the 
next  of  kin  of  Bobert  Morris.  This  lease 
was  in  the  year  1820  sold  to  Hugh  Jones, 
who  in  1820  obtained,  on  the  surrender  of 
the  old  lease,  a  new  lease.  There  were 
several  leases  of  the  George  and  Dragon 
made  after  1820,  but  none  of  them  in- 
eluded  the  allotment  now  in  question. 
By  tite  3  A;  4  Vict.  o.  118  (2)  t^e  estates  of 


(2)  The  Ecclesiastical  Commissioners  vers 
created  by  6  &  7  Will.  4.  c.  77,  with  power  to  hold 
real  estate. 

By  8  &  4  Viet.  c.  118.  s.  60,  the  estates  of  deans 
and  other  ecelesiastical  corporations  which  hare 
not  been  saspflnded  are  vested  in  the  Ecclesiastical 
Commissioners.  By  section  7S  the  life  estates  of 
existing  corporations  are  preserved. 

By  section  67,  "The  Ecclesiastical  Commis- 
sioDen  for  England  shall,  for  the  porposes  of 
....  obtaining  possession  of  all  lands,  tithes  or 
other  hereditaments  vested  in  or  accruing  to  them 
....  have  and  enjoy  all  rights,  powers,  reme- 
dies at  law  and  in  equity  which  belonged  or  belong 
or  wonld  belong  or  have  belonged  to  the  holder  rf 
die  d«Bne^,  canonty,  prebend,  dignity  or  office,  olr 
{Jm  re«tor  of  the  notory  in  respect  of  whiah  anok 


all  deans  passed  to  the  Eoolesiastioal 
Commissioners ;  bat  under  the  76th  sec- 
tion of  the  Aet  this  was  to  be  sabjeot  to 
the  right  of  every  dean  then  living  to  the 
estates  of  his  deanery  during  his  life; 
and  it  appears  from  the  statement  of 
claim  that  the  Dean  of  St.  Asaph  living 
at  the  time  when  the  last.mentioned  Act 
passed  died  in  April,  1854,  and  that  there- 
upon the  plaintiffs  bacame  entitled  in  pos- 
session to  the  estates  of  the  deanery. 

It  is  admitted  that  the  freehold  and 
reversion  of  the  George  and  Dragon 
formed  part  of  the  estate  of  the  deanery, 
and  the  plaintifb  m  the  year  1859  pur- 
chased the  then  subsisting  lease  of  that 
inn  and  acquired  possession  thereof.  But 
tihey  never  obtuned  possession  of  the 
allotment  now  in  question,  and  this  action 
was  not  commenced  until  the  year  1877. 
Two  questions  were  raised  on  the  part  of 
the  appellant,  the  defendant  in  the  action. 
First,  that  the  plaintiffs  had  not  shewn 
that  the  Dean  of  St.  Asaph  ever  had  any 
titie  to  the  allotment  in  question ;  and 
secondly,  that  if  this  was  decided  in  the 
plaintiffs'  favour,  the  Statute  of  limita- 
tions was  a  bar  to  this  action.  Mr. 
Justice  Mellor  found  as  a  faot  that  the 
defendant  had  been  in  possession  adverse 
to  that  of  the  plaintiffs  for  twenty  years 
but  not  for  sixty  years,  that  is,  that  the 
right  of  the  plaintiffs  to  bring  the  action 
accrued  more  than  twenty  years,  but  not 
sixty  years  before  the  issuing  of  the  writ, 
and  he  decided  the  question  of  title  and 
the  question  raised  under  the  Statute  of 
Limitations  in  favour  of  the  plaintiffs. 
The  question  whether  the  Dean  of  St. 
Asaph  ever  had  any  title  to  this  allotment 
is  not  free  from  ££&culty.  Neither  the 
private  Act  which  has  been  already  men- 
tioned, nor  the  general  Act  in  force  when 
the  award  was  made  (41  Geo.  3.  c.  109), 
contain  any  express  enactment  as  to  the 
title  of  a  reversioner  to  an  allotment  made 
to  his  tenant  in  respect  of  his  lease.  We 
have  not  been  furnished  with  a  copy  of 
the  award,  and  there  is  Ao  evidence  as  to 
the  circumstances  under  which  the  allot- 


hads,  tithes  and  other  hereditameDts  ....  az« 
by  or  under  the  proviaicns  of  this  Act  to  be  paid 
or  to  aoorue  to  and  be  yestsd  in  the  said  Oommis- 
sioners." 
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menta  ntentiooed  in  the  award  wwe  made 
to  this  dean,  and  as  we  are  of  opinion 
tbai;  tjie  Statute  of  Limitations  afibrda  a 
good  defence  to  the  action  even  aasnming 
that,  under  the  award,  the  reversion  of 
the  aUotmente  amde  in  right  of  the 
G«qr^e  and  Dragon  vested  in  the  dean, 
we  think  it  better  not  to  give  any  opinion 
on  this  question. 

As  regards  the  defence  of  the  Statute 
of  Limitations,  the  plaintiffs  contend  that 
Pean,  -from  whom  the  defendant  bought 
in  1863,  had  been  in  possession  of  the 
allotment  in  question  as  tenant  of  the 
dean.  If  this  point  was  raised  at  the 
trial  Mr.  Justice  Mellor  found  as  a  fact 
against  the  plaintifls,  and  we  are  of  opi- 
nion that  there  is  no  ground  for  disturb- 
ing his  finding,  if  any,  on  this  point,  and 
fiorther  that  the  evidence  shews  that  the 
plaintiffs'  contention  in  this  respect  is  not 
well  founded.  In  our  opinion  the  allot- 
ment referred  to  in  the  deed  relied  on  by 
them  is  that  described  in  the  statement  of 
claim  as  137,  in  respect  of  which  no 
question  now  arises.  But  then  it  is  urged 
on  behalf  of  the  plaintiffs,  that  the  Dean 
of  St.  Asaph  would,  under  section  29  of 
3  4  4  Will  4.  o.  27,  have  been  able  to 
bring  his  action  within  sixty  years  from 
ti»e  time  when  his  right  to  do  so  first 
accrued ;  and  that  the  effect  of  3  &  4  Vict. 
c.  118.  8.  57  was  to  give  the  plaintiffs 
the  same  time  to  bring  their  action.  Mr. 
Justice  Mellor  found,  and  it  is  conceded 
by  the  defendant  correctly,  that  the  de- 
fendant bad  not  been  in  possession  for 
sixty  years,  and  he  decided  as  a  matter  of 
law  that  under  these  circumstances  the 
plaintiffs'  action  was  not  barrad  by  the 
statute.  We  are  unable  to  agree  with 
this  decision. 

The  plaintifis  are  within  the  2nd  aee- 
iion  of  3  A  4  Will.  4.  o.  27,  unless  they 
shew  any  statutory  enactment  which  ex- 
empts them  from  the  statutory  bar  of 
twenty  years.  The  plaintiffs  contend  that 
the  combined  effect  of  the  37th  section  of 
3  A  4  Vict.  c.  113,  and  of  section  29  of 
the  Act  of  3  &  4  Will.  4.  c.  27,  gives  them 
such  exemption.  It  ia  urged  that  section 
29  of  the  Act  of  WilL  4.  gives  deans  and 
oUier  corporations  sole  mentioned  in  it, 
such  a  privilege  in  the  nature  of  a  right 
or  power  as  by  section  57  of  the  Act  3  & 


4  Viet.  o.  113,  vests  in  the  Ecclesiastical 
Commisioners.  But  this  in  our  opinion 
cannot  be  maintained.  The  29th  seo- 
£ion  it  is  true  begfins  with  the  words, 
"Provided  always  it  shall  be  lawful," 
words  which,  if  taken  without  refereno9 
to  the  rest  of  the  statute  in  which  they 
occur,  look  as  if  they  conferred  a  right 
and  power  on  the  corporations  therein 
named.  But  the  statute  is  not  one  which 
confers  any  right  in  law.  On  the  con- 
trary, it  restricts  the  rights,  powers  and  ' 
remedies  which  independently  of  its  pro- 
visions owners  of  property  would  possess, 
by  prescribing  a  limited  time  within 
which  they  must  enforce  the  rights  and 
pursue  the  remedies  which  they,  indepen- 
dently of  the  Act,  possess.  Although  the 
29th  section  seems  to  be  enabling,  yet 
in  truth  this  and  the  2nd  section  are 
statutoiy  enactments,  that  deans  and 
other  ecclesiastical  corporations  sole  shall 
not  bring  any  action  to  recover  land  ex- 
cept within  the  period  mentioned  in  sec- 
tion 29,  and  that  all  other  persons  shall 
not  do  so  except  within  tnren^  years 
from  the  time  when  the  right  first 
accrued. 

It  was  much  pressed  upon  us  that  the 
consequence  of  holding  that  the  Eccle- 
siastical Commissioners  are  within  section 

2  of  the  3  &  4  WiU.  4.  c.  27  would  be 
that,  at  the  time  of  the  passing  of  the 

3  &  4  Yict.  o.  113,  the  Ecclesiastical 
Commissioners  might  have  no  power  to 
recover  property  belonging  to  the  deanery 
for  which  the  then  dean  would  have  forty 
years  to  sue,  and  that  it  could  not  have  been 
intended  that  the  Ecclesiastical  Commis- 
sioners should  thus  lose  property  which 
the  dean  could  have  recovered.  It  is 
probable  that  the  attention  of  Parliament 
was  never  directed  to  the  point,  and  that 
there  was  no  intention  eimer  way.  But 
the  supposed  inconvenience  is  much  les- 
sened by  the  fact  that,  during  the  life  of  a 
dean  living  at  the  time  when  the  Act  of 
3  &  4  Vict.  c.  113,  passed,  the  dean  and 
not  the  Ecclesiastical  Commissionera  would 
be  entitled  to  bring  an  action  to  recover 
the  property  of  the  deanery,  and  during 
this  period  the  Ecclesiastical  Commis- 
sioners might  make  enquiries  as  to  the 
property  of  the  deanery,  and  might  ar- 
range with,  the  dean  to  recover  any  pro- 
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perty  in  those  oases  "where,  thoogh  on 
action  by  them  wonld  be  statnte-barred, 
the  dean  conld  still  bring  an  action. 

In  cor  opinion  the  decision  on  this  point 
in  &vonr  of  the  plaintiffs  troold  lead  to 
this  resnlt,  that  the  Ecclesiastical  Com- 
missioners  oonld  always  bring  an  action 
to  recover  land  rested  in  warn  under 
3  &  4  Vict.  c.  113,  even  that  of  which 
they  at  one  time  hsA  possession,  at  any 
time  within  sixty  years  firom  the  time 
'  when  the  right  to  do  so  first  accraed,  and 
that  they  woold  not  be  barred  from  bring- 
ing an  action  to  recover  lands  acquired 
by  them  under  the  last- mentioned  Act 
till  the  lapse  of  the  period  mentioned  in 
section  29  of  the  Act  of  3  &  4  Will.  4. 
c.  27,  while  they  would  be  barred  by 
the  lapse  of  twenty  years  &om  bringing 
an  action  to  recover  other  estates  derived 
from  persons  not  mentioned  in  section  29. 
These  are  inconveniences  at  least  as 
startling  as  that  suggested  by  the  plain- 
tiffs as  the  result  of  a  decision  that  twenty 
years  is  a  bar.  But  the  question  is  not 
one  of  convenience  or  inconvenience.  It 
is  whether  there  is  sufficient  to  prevent 
an  action  by  the  Ecclesiastical  Cfommis- 
sioners  being  barred  by  the  limitation 
contained  in  section  2  of  the  Act.  We 
are  of  opinion  that  there  is  not,  and  that 
an  action  brought  by  them  is  barred  not 
by  the  period  given  by  section  29,  but  by 
that  enacted  in  section  2  (3). 

Appeal  allowed,  and  judgment  given 
for  the  defendant. 


Solioiton — Field,  Bosooe  &  Co.,  agents  for  Bowe 
&  Femberton,  Liverpool,  for  appellant;  Jen- 
nings, White  &  Bnekiton,  for  re^ndents. 


UOORE  V.  BOBINSOH. 


(3)  37  &  38  Vict.  c.  57,  which  came  into  force 
on  the  let  of  Jannaiy,  1879,  repeals  in  part  3  &  4 
Will.  4.  c  27,  and  fijces  twcjve  years  as  the  time 
within  which  land  may  be  recorered. 


1878.      1 
Deo.  12,  21.  / 

Landlord  and  Tenant — Imperilling  Li' 
cense  of  Beer-house — Forfeiture  of  Tenancy 
— Beer-house  eondtusted  in  Absence  of 
Licensed  Person — Married  Wonum's  Pro- 
perty Act,  1870  (33  *34  Vict.  e.  93.  ».  11) 
— Right  of  Married  Woman  to  bring  Action 
of  Trespass — "  Property." 

Under  the  Married  Woman's  Property 
Act,  1870,  a  married  woman  can  main- 
tain  an  action  in  her  oton  na/me  against  a 
wrongdoer  for  her  expulsion  from  a  beer- 
house, in  which  she  carried  on  business 
apart  from  her  husband,  and  for  loss  of 
profits,  stock  in  trade  and  fwebwes,  which 
she  had  purchased  wUh  her  separate  earn- 
ings,  U  being  a  remedy  for  the  protection  of 
her  properly  loithin  the  meamng  of  seo- 
Hon  ll. 

A  married  woman  living  apart  from  her 
Tvtuband  had  acoumvlated  enough  of  her 
separate  earnings  to  purchase  the  goodwill 
and  stock  of  a  beer-house,  which  was  taken 
for  her  by  8.,  to  whom  the  license  was 
transferred,  and  who  agreed  with  the  land- 
lord not  to  do  anything  to  imperil  the 
Ucetue  on  pom  of  fovfeiivng  the  tenancy 
and  the  fixtures.  8.  executed  a  declaration 
of  trust  in  fwvow  of  the  plaintiff,  and 
handed  it  to  her  roith  the  licen^eindorsed  in 
hlo/nk  i  and  she  carried  on  the  business.  8. 
having  gone  away  to  sea,  the  defendant, 
the  landhrd,  servM  a  notice  at  <Ae  house, 
requiring  him  to  remove  his  goods  by  the 
fallowing  day,  and  on  the  following  day  en- 
tered and  took  possession,  turning  the  plain- 
tiff and  herfumdture  out  of  the  house  : — 
Held,  on  action  brought  to  recover  damages 
for  the  expulsion,  tfiat,  in  the  absence  of 
evidence  that  the  house  had  been  improperly 
conducted,  the  ahsence  of  8.,  the  licensed 
person,  did  not  cause  the  license  to  be  vm- 
periXled  so  as  to  create  a  fotfeOwre,  and 
justify  the  entry  by  defendant. 

This  was  an  action  of  trespass  brought 
by  a  married  woman  to  recover  damages 
for  having  been  turned  oat  of  a  beer- house 
without  notice  by  the  landlord,  and  was 
tried  before  Lush,  J.,  on  the  North- 
Easteru  Circuit,  at  the  Sumtner  Assizes 
of  1878.  Two  points  arose,  which  the 
learned  Judge  reserved  for  further  coa« 
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sideration :  one  being  the  question  whe- 
ther the  plaintiff,  who  had  purchased  the 
house  out  of  her  separate  earnings,  was 
entitled,  by  virtue  of  the  Married  Wo- 
man's Property  Act,  1870,  to  bring  the 
action,  and  the  second,  whether,  upon  the 
fkcts  proved,  there  had  been  a  forfeiture, 
which  justified  the  defendant  in  turning 
her  oat. 

Oeme  and  Bdge  (on  Dec.  12)  argaed 
for  the  plaintiff. 

MenaM  and  AwpinaU,  for  the  de> 
fendant. 

The  facts  and  arguments  appear  suffi- 
cienUy  from  the  judgment,  which  was 
(on  Dec.  21),  after  time  taken  to  con- 
sider, ddivered  by 

Lush,  J. — This  action  is  brought  by  a 
married  woman,  living  apart  &om  her 
husband,  for  damages  for  being  expelled 
firom  a  beer-house,  which  she  claimed  to 
.^  be  hers,  and  for  loss  of  profits  and  of 
stock  and  fixtures  therein. 

It  appeared  that  she  was  married  in 
1865 ;  that  some  time  in  1874  she  left 
her  husband,  and  has  not  since  lived 
with  him ;  that  with  the  savings  from  her 
own  work,  while  they  lived  tog^ether,  she, 
after  the  separation,  took  a  beer-house, 
and  that  from  the  profits  of  the  business 
she  carried  on  there  and  elsewhere,  she 
accumulated  enough  to  purchase  the 
goodwill  and  stock  of  the  beer-house  in 
question. 

A  person  of  the  name  of  Smith  took  the 
honse  for  her  of  the  defendant,  and  en- 
tered into  an  agreement  in  his  own  name 
for  a  yearly  tenancy,  the  plaintiff  paying 
to  the  outgoing  tenant  76l.  for  the  good- 
will, stock  and  fixtures.  The  license  was 
transferred  to  Smith  in  the  usual  way. 

The  agreement,  which  was  dated  the 
8th  of  March,  1877,  contained  the  fol- 
lowing  stipulationB :  "  Provided  that  the 
said  John  Smith  shall  not  at  any  time 
convert  the  said  beer-house  and  premises 
into  a  private  dwelling  house,  bat  on  the 
eoninxj  shall  condact  and  manage  the 
same  in  a  proper  and  orderly  manner, 
and  use  his  best  endeavours  to  extend  the 
cnstom  and  business  thereof,  and  shall 
annually  and  at  all  times  apply  for,  and 
ose  every  effort  to  obtain  aU  sooh  licenses 


at  his  own  expense,  as  shall  be  necessary 
for  keeping  open  the  said  premises,  and 
shall  not  do,  or  suffer  to  be  done,  any 
offence,  matter  or  thing  against  such 
license,  or  in  or  upon  or  about  the  said  de- 
mised premises,  whereby  such  license 
might  be  imperilled,  or  the  certificate  of 
the  magistrate  required  for  obtaining  a 
renewal  of  such  license,  be  refused,  sus- 
pended or  forfeited,  or  by  reason  of  any 
such  offence,  matter  or  thing,  the  said 
John  Smith  might  be  or  be  liable  to  be 
fined  by  such  magistrate,  and  in  case  the 
said  John  Smith  shall  do  or  permit  or 
suffer  any  of  the  said  acts,  matter  or 
things  agreed  by  him  not  to  be  done,  per- 
mitted or  suffered,  then  and  in  such  case, 
and  thereupon  or  at  any  time  thereafter, 
it  shall  and  may  be  lawful  for  the  de- 
fendant to  put  an  end  to  and  determine 
the  letting,  and  to  enter  upon  and  retain 
possession,"  ioo.  It  was  further  agreed 
that  the  fixtures  should  be  absolutely 
forfeited  by  Smith  to  the  defendant  in 
the  event  of  a  breach  of  any  or  either  of 
the  stipulations.  The  plaintiff  carried  on 
the  business  with  the  assistance  of  her 
daughter.  On  the  4th  of  May  Smith  exe- 
cuted a  declaration  of  trust,  and  handed 
the  same  to  the  plaintiff,  together  with 
the  license  endorsed  in  blank.  The  de- 
fendant alleged,  and  I  think  there  is  every 
reason  to  believe  that  he  thought  the 
plaintiff  was  Smith's  wife. 

Smith  was  a  seafaring  man,  and  after 
signing  the  declaration  of  trust  and  hand- 
ing over  the  license,  he  went  to  sea,  and 
was  absent  about  six  or  seven  weeks.  He 
went  away  a  second  time  for  the  same 
purpose,  and  after  a  short  stay  in  the 
beer-house,  went  away  again.  The  last  de- 
parture was  about  the  8rd  of  September. 
The  defendant,  who  carried  on  business 
in  the  adjoining  house,  thereupon,  on  the 
6th  of  December,  served  a  notice,  ad- 
dressed to  Smith,  requiring  him  to  re- 
move his  goods  by  twelve  o'clock  the 
next  day,  and  on  the  following  day  he  en- 
tered and  took  possession,  removing  the 
furniture  to  a  neighbouring  warehouse. 
Upon  this  state  of  facts  two  questions 
arose,  first,  whether  the  right  of  re-entry 
had  accrued ;  and  secondly,  whether  the 
plaintiff  can  maintain  the  action  in  her 
own  name.     It  is  agreed  that   if  the 
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entry  was  wrong^ful,  and  the  plaintiff  is 
entitled  to  recover  for  the  ezpnlsion,  the 
verdiot  shall  be  entered  for  100!.,  with 
costs.  If  the  entry  was  rightfal,  and  the 
plaintiff  is  entitled  to  sue  for  the  goods 
taken  posseesion  of  by  the  defendant,  the 
verdict  shall  be  for  161.  withoat  costs. 

It  was  not  suggested  that  the  beer- 
house had  not  been  properly  condncted, 
or  that  Smith  or  the  plaintiff  had  com- 
mitted any  offence  against  the  license,  or 
done  or  suffered  to  be  done  anything  in 
or  upon  or  about  the  demised  premises, 
"  whereby  the  license  might  be  imperilled 
or  the  magistrate's  certificate  be  refused, 
suspended  or  forfeited." 

The  oanying  on  the  business  by  the 
plaintiff  in  Smith's  absence,  and  especially 
after  he  had  left  for  the  third  time,  seems 
to  have  been  considered  by  the  defendant 
as  an  act  which  imperilled  the  license. 
It  is  not  clear  whether  Smith  left  on  the 
last  occasion  with  an  intention  to  retam 
or  not,  but  the  plaintiff  and  he  had  quar- 
relled, andj  in  fiikct,  be  had  not  returned  to 
the  plaintiff  up  to  the  date  of  the  trial, 
and  it  may  not  unreasonably  be  inferred 
that  he  left  with  an  intention  to  abandon 
the  premises.  It  is  not  necessary  to  say 
what  would  have  been  the  effect  if  the 
plaintiff  had  continued  to  carry  on  the 
business  for  a  period  longer  than  would 
be  required  to  make  an  application  to 
trani^er  the  Uoense  to  herself  or  some 
other  person,  for  the  defendant  entered 
three  days  after  Smith  left,  and  before 
there  was  time  to  make  any  such  arrange- 
ment. I  am  therefore  of  opinion  that  the 
entry  cannot  be  supported  on  the  ground 
that  anything  had  been  done  up  to  this 
time  which  imperilled  the  license. 

It  was  further  contended  that  the  sti- 
pulation binding  Smith  to  "  use  his  best 
endeavours  to  extend  the  custom  and 
business"  of  the  house,  bound  him  1^ 
implication  to  reside  continoally  on  the 
premises  and  conduct  the  business  in 
per8(m.     I  cannot  accede  to  this  view. 

It  was  not  shewn  or  suggested  at  the 
trial  that  any  means  were  neglected  to 
extend  the  business,  or  that  Smith  could 
have  done  better  if  he  had  remained  con- 
tinuously on  the  premises ;  and  it  would 
be  straining  the  words  beyond  their  fair 
import  to  hold  that  the  tenant  of  such 


a  house  was  thereby  obliged  always  to 
attend  to  the  business  in  person.  The 
entry  and  expulsion  were  therefore  un- 
justifiable. 

The  only  other  question  which  was 
argued  .was,  whether  the  plaintiff  was 
entitled  by  virtue  of  tiie  Married 
Woman's  Property  Act,  1870,  to  main- 
tain such  an  action  as  this.  I  am  of 
opinion  that  she  is.  The  words  of  the 
11th  section  are, "  A  married  woman  may 
maintain  an  action  in  her  own  name  for 
the  recovery  of  any  wages,  earnings, 
money  and  property  oy  this  Act  declared 
to  be  her  separate  property,  and  she 
shall  have  in  her  own  name  the  same  re- 
medies both  civil  and  criminal  against  all 
persons  whomsoever,  for  the  protection 
and  security  of  such  wages,  earnings, 
money  and  property,  and  of  any  chattels, 
or  other  property,  purchased  or  obtained 
by  means  thereof  for  her  own  use  as  if 
such  wages,  earnings,  money,  chattels 
and  property  belonged  to  her  as  an  un- 
married woman,  and  in  any  indictment 
or  other  proceeding  it  shall  be  sufficient 
to  allege  such  wages,  earnings,  moneys, 
chattels  and  property  to  be  her  pro- 
perty." The  lease,  goodwill,  stock  and 
fixtures  were  purchased  with  her  earn- 
ings for  her  own  use,  and  it  cannot,  I 
thmk,  be  doubted  that  the  word  "pro- 
perty" is  large  enough  to  cover  all 
these  and  was  intended  to  cover  every 
description  of  property  in  which  she  had 
invested  her  earnings. 

The  entiy  of  the  defendant  being 
wrongful,  could  she  not  have  maintained 
ejectment  P  I  think  she  certainly  could ; 
that  is  a  "  remedy  "  for  the  protectiim  of 
her  property,  and  a  person  who  can 
maintain  ejectment  can  bring  an  action 
of  trespass,  which  is  a  substituted  re- 
medy for  ejectment,  whereby  the  value 
of  the  property  is  sought  to  be  recovered 
instead  of  the  property  itself.  It  was 
true,  as  was  argued  by  itr.  Hersehell, 
that  the  11th  section  is  less  comprehen- 
sive than  the  21st  and  26th  Motions  of 
20  &  21  Vict.  c.  85,  which  enables  • 
woman  who  has  obtained  a  protecting 
order  to  sue  oa  contracts,  and  for  wrongs 
and  injuries,  as  well  as  for  "  property," 
and  it  might  be  that  a  married  womaat 
in  the  position  of  the  plaintiff  might  not 
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be  abk  to  bring  an  aotion  anoonneoted 
witih  properfy  as  an  action  of  libel  in  her 
own  name — See  'BiemMimik  y.  Brearley  (1). 
Bnt  aa  regards  the  present  caoae  of 
action,  the  rights  giren  to  the  one  are  as 
oomprehensiye  as  those  giren  to  the 
other.  It  would  be  an  unreasonable  con* 
atruction  of  the  words  of  the  Act  to  hold 
that  a  married  woman  may  sue  in  detinue 
for  her  g^oods  and  not  in  trover  or  tres- 
pass for  their  conversion. 

However  the  action  may  be  framed,  the 
object  of  it  is  to  protect  the  property. 
On  this  nonnd  it  was  held  in  dummen 
V.  The  OUy  Bank  (2),  that  a  married 
woman  who  carried  on  business  separately 
firom  her  hnsband,  and  who  kept  a  bank- 
ing accoant,  might  maintain  an  aotion 
against  her  banker  for  damages  for  not 
presenting  a  bill  of  exchange  deposited 
with  them  for  that  purpose,  for  not 
giTine  .her  notice  of  its  dishonour,  and 
for  diskononring  her  cheque,  she  having 
fnnds  in  their  hands  to  meet  it 

Mj  judgment  is  therefore  for  the  plain- 
tiff for  1001.,  which,  as  the  defendant  has 
since  died,  is  by  agreement  to  be  en- 
tered as  of  the  10th  of  July  last,  the  day 
when  the  action  was  tried,  with  costs. 

Judgment  for  (he  plaintiff. 


Solidtois — Jno.  Soaife,  ag«iit  for  Dnncan  &  Don- 
on,  Sonth  Shields,  for  plaintiff;  H.  C.  Coota, 
agent  for  H.  A.  Adamson,  North  Siiields,  for 
dtfendant. 
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1878. 
Dec.  7. 

Aeiion — Falte  Imprisonment — Oomputa- 
tion  of  Time — One  Oolmdajr  Month— Est- 
piration  of  Time  of  Imprisonment. 

[For  the  report  of  the  above  oaae,  see 
48  Law  J.  Bep.  M.O.  48.] 


(1)  44  law  3.  Bep.  4.B.  4« ;  •.  e.  Law  Btip. 
10  03.  147. 

(3)  48  Imt  J.  Bq>.  OS.  261 ;  0.  e.  Law  Bap.  9 
(.P.  680. 


[IS  THB  COUBT  OF  APPEAL.] 
1878. 
Dec.  3. 


} 


BLOUNT  V.  HABBIB.* 


BUI  of  Sale— Affidavit— Attesting  Wit- 
ness— Sufficiency   of  DesoripOon. 

In  the  attestatum  clause  to  a  biU  of  sale, 
the  attesting  vniness  teas  desaribed  at 
"E.  0.,  solioitor,  Bloon^ld  Street,  Lon- 
don." In  the  affidavit  filed  with  the  biU,  the 
attesting  witness  described  himself  as  "  of 
Bloomfield  Street,  in  the  cUy  of  London, 
solicitor,"  and  the  affidavit  concluded,  "  I 
reside  at  drove  Eouee,  Aoton,  in  tJte  oitg 
of  London  "; — 

Held,  that  the  description  in  the  affida- 
vit of  the  aMesting  witness's  residence, 
though  inaccurate,  was  sufficient,  as  it  was 
not  calculated  to  mislead  persons  of  ordi- 
nary knowledge  and  intelligence. 

This  was  an  appeal  from  a  deciaon  of 
Field,  J.,  reported  47  Law  J.  Bep.  Q.B. 
596. 

The  plaintiff  claimed  certain  goods 
under  a  bill  of  sale. 

For  the  defendant  it  was  contended 
that  the  bill  of  sale  was  invalid  for  the 
following  reasons : — 

In  the  attestation  clause  to  the  bill  of 
eaifi  the  attesting  witness  was  described 
as  "  Edward  Glt^k,  solicitor,  Bloomfield 
Street,  in  the  City  of  London." 

The  affidavit  filed  with  the  bill  of  sale, 
under  17  &  18  Yict.  c.  36,  s.  1,  began 
thus :  "  I  Edward  Clark,  of  Bloomfield 
Street,  in  the  City  of  London,  solicitor, 
make  oath  and  say  as  follows":  and 
oondnded,  "I  reside  at  Grove  House, 
Acton,  in  the  city  of  London." 

It  was  proved  at  the  trial  that  there 
were  three  places  called  Acton  in  England, 
the  well  known  place  in  Middlesex,  and 
two  small  villages  in  Suffolk  and  Cheshire 
respectively. 

FiBLD,  J.,  on  further  consideration,  gave 
judgment  for  the  plaintiff,  holding  that 
the  description  in  the  affidavit  of  the 
attesting  witness's  place  of  residence, 
though  inaccurate,  was  sufficient,  since 
no  one  could  be  misled  by  it  in  the  case 


*  Ooram   Biamwell, 
Cotton,  LJ. 


L.J.;   Brett,  L.J.;   and 
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of  a  solioitor  oariTiiig  on  business  in 
London. 
On  appeal — 

WHdey  Wright,  for  the  defendant,  cited 
Brodrick  v.  Scale  (1),  tlwrray  v.  Madcotme 
(2),  OoUins  T.  Ooodyer  (3),  JbnM  r.  Harris 
(4),  HeiMT  T.  Ooa!  (6),  Thorpe  v.  froum 
(6),  Larohin  y.  Z%e  ^cn^A  TTistiem  Depont 
Bank  (7),  Bngrgra  t.  JJo»»  (8). 

OrontAam  and  Orispe,  for  the  plaintiff, 
were  not  called  npon  to  argae. 

Bbauwell,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  afi&rmed.  It  is 
really  not  of  very  g^reat  nse  to  cite  cases 
on  the  point,  though  no  doubt  the  oases 
bare  gone  tsx  to  mitigate  the  rigour  of 
the  law.  I  think  the  description  of  the 
witness  in  this  case  will  just  about  do 
and  no  more ;  and  for  these  reasons : — 
Acton,  in  the  city  of  London,  is  a  descrip- 
tion which  any  one  of  ordinary  knowledge 
and  intelligence  would  know  to  be  impossi- 
ble. There  are  no  "Balings,"  "Actons"  or 
"  Holloways  "  in  the  City  of  London.  It 
is  a  contradiction  in  terms,  so  that  any 
one  who  sees  it  must  say  it  cannot  be 
meant ;  and  that  is  a  justification  for  re- 
jecting the  words  "  in  the  city  of  London  " 
altogether.  Then  the  question  arises 
whether  Grove  House,  Acton,  is  in  itself 
sufficient  P  I  think  there  might  be  some 
difficulty  in  holding  that  it  would  be  so  in 
the  case  of  Acton,  in  Suffolk;  why  then 
should  it  be  sufficient  in  the  case  of 
Acton,  in  Middlesex?  Because  Acton, 
in  Middlesex,  is  the  Acton  people  would 
generally  speak  of ;  and  when  we  bear  in 
mind  that  the  solicitor  who  says  he  lives 
at  "  Grove  House,  Acton,"  says  also  that 
he  carries  on  business  in    the   city  of 

(1)  40  Law  J.  Rep.  C.P.  180;  ».  c.  Lair  Rep. 
6  C.P.  98. 

(2)  44  Law  J.  Sep.  O.P.  818;  b.  a  Law  Rep. 
lOaP.  626 

(8)  2  fi.  &  0.  668. 

(4)  41  Law  J.  Bep.  Q.B.  6;  ■.  c.  Law  Bep.  7 
0.3.  167. 
(6)  3  £.  &  E.  428 ;  8.0.    SO    Law  J.  Rep. 

(6)  Law  Rep  2  H.L.  220. 

(7)  44  Law  J.  Rep.  Exch.  71 ;  a.  c  Law  Rep. 
10  Ezch.  64. 

(8)  37  Law  J.  Rep.  Q.B.  101 ;  i.  e.  Law  Rep.  3 
Q3.  268. 


London,  in  all  reason  it  must  be  inferred 
that  the  metropolitan  Acton  is  meant. 
If  we  thought  people  would  be  likely  to 
be  misled  by  the  descriptioB,  it  would 
be  otherwise,  but  it  must  be  remembered 
that  the  question  is  not,  whether  any  one 
has  been  actually  misled,  but  whether  the 
description  is  calculated  to  mislead. 

Bbett,  L.J. — ^I  am  of  opinion  that  this 
description  is  sufficient,  on  the  authority 
of  Hewer  V.  Oox  (4).  It  seems  to  me  that 
the  identity  of  the  man  named  in  the 
affidavit  with  the  man  named  in  the  bill 
of  sale,  is  sufficiently  made  out.  We  may 
refer  from  one  to  the  other.  In  both  the 
bill  of  sale  and  at  the  head  of  the  affi- 
davit, the  witness  is  described  as  a 
solioitor,  carrying  on  business  in  the 
city  of  London.  In  the  affidavit  the  wit- 
ness swears,  "  I  reside  at  Gbove  House, 
Acton,"  adding  "  in  the  city  of  London." 
Now  if  there  were  an  Acton  in  the  city 
of  London,  the  description  clearly  would 
not  do,  for  it  would  be  misleading.  The 
oertain  test  of  the  sufficiency  of  the  de- 
scription is  not,  whether  some  particular 
individual  derived  fix>m  it  the  means  of 
knowing  where  the  witness  lived,  but 
whether  it  was  sufficient  to  lead  persons 
of  ordinary  care  and  intelligence  to  a 
right  conclusion.  If  there  was  an  Acton 
in  the  city  of  London,  as  well  as  in 
Middlesex,  no  one  could  tell  that  the 
Acton  in  Middlesex  was  intended,  or  if 
there  were  any  other  Acton  near  London 
the  description  would  not  do  for  the  same 
reason.  But  it  was  proved  that  there 
was  no  Acton  in  the  city  of  London,  and 
only  one  Acton  in  the  immediate  neigh- 
bourhood of  London  or  in  any  of  the  ad- 
jacent counties.  It  is  true  there  were 
proved  to  be  two  other  Actons,  one  in 
Suffolk  and  the  other  in  Cheshire.  But 
when  wa  add  to  the  description,  that  the 
witness  carried  on  business  in  the  city  of 
London,  there  can  be  no  doubt  what  is 
meant.  Therefore,  the  description  is 
sufficient,  unless  altered  by  the  addition. 
This  might  be  so  if  the  addition  was  pos- 
sible, but  if  it  is  impossible  it  cannot  'mis- 
lead,  and  may  be  rejected  as  an  addition 
of  nonsense  to  a  sensible  description.  In. 
Hewer  v.  Oox  (4),  an  accurate  description 
was  followed  by  a  nonsensical  addition.  The 
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lemdenoe  of  the  witness  was  said  to  be 
"  New  Street,  Blaokfriars,  in  the  county 
of  Middlesex."  "New  Street,  Bkok- 
iriars,"  was  right,  and  "  the  Goanty  of 
Middlesex  "  was  wrong.  But,  as  Black- 
fiiars  was  perfeotlj  well  known,  it  was 
held  that  the  absurd  addition  "  in  the 
ooontj  of  Middlesex  "  might  be  rejected 
as  snrplnaage.  Therefore,  withoiit  in- 
venting a  new  class  of  exceptions,  or 
altering  the  principle  of  former  decisions, 
I  think  on  the  authority  of  Heteer  v.  Oox 
(4)  we  are  not  called  apon  to  OTermle 
tiie  present  decision. 

GoTTOH,  L.J. — I  also  think  that  the  deci- 
sion  of  Mr.  Justice  Field  in  this  case  ought 
not  to  be  set  aside.  In  the  attestation 
clause  to  the  bill  of  sale  the  witness  is 
properly  described,  and  that  description 
IS  not  contradicted  in  the  affidavit.  The 
description,  Gbove  House,  Axston,  in  the 
cily  of  London,  is  not  properly  applied  to 
any  place  at  which  the  witness  does  not 
reside,  and  therefore  would  not  lead  per- 
sons to  seek  him  in  a  wrong  place.  I 
think,  therefore,  the  addition  "in  the 
City  of  London  "  may  be  rejected  as  im- 
possible and  absurd.  The  question  then 
arises,  is  Ghnve  House,  Acton,  a  suffici- 
ent description  in  itself?  It  is  objected 
tiiat  there  are  three  places  in  England 
called  Acton.  But  we  must  take  the 
description  of  the  witness's  residence 
together  with  the  rest  of  the  affidavit  and 
the  bill  of  sale  itself.  And  it  is  clear 
that  any  one  who  reads  either  the  affi. 
davit  alone  or  the  affidavit  and  bill  of 
sale  must  come  to  the  conclusion  that  the 
Acton  intended  is  the  well  known  Acton 
near  London. 

Judgment  affirmed. 


SdidtoN— Noon  8c  Clarke,  for  plaintiff;  ff.   B. 
HarriaoD,  for  deiSmaant. 
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[IN  THE  OUEBN'S  BENCH  DIVISION.] 
BOWBT  V.  BKLIi. 
BHOOKS  V.  ISBAEL. 
NOBTH  ff.  BILTON. 
8IDD0NS  V.  LAWBBNOB. 


1878. 

July  1. 
Dec.  2,  21 


Cbsfa  —  Tradice  —  Order  LV.  —  Orjdw 
Depriving  suacessful  Plaintiff  of  Ooitt — 
Divisionai  Oourt,  Jvrisdietion  of  over 
Ooste. 

Order  LV.  provides  that,  "where  any 
action  or  issue  is  tried  hy  a  jury,  the  costs 
shaU  follow  the  event,  unless  upon  appUoa. 
Hon  made  at  the  trials  for  good  cause  shewn, 
the  Judge  before  whom  such  action  or  issue 
is  tried  or  the  Oourt  shall  otherwise  order  " ; 
—Held,  thai  where  no  application  hat 
been  made  to  the  Judge  at  the  trial  to  de- 
prive a  successful  plaintiff  of  his  costs,  it  it 
nevertheless  competent  to  the  defendant  to 
corns  to  the  Divisional  Oourt  which  has . 
jurisdiction,  for  good  cause  shewn,  to  make 
an  order  that  costs  shall  not  follow  the 
event.  But  such  application  to  the  Oourt 
must  be  made  promptly. 

These  were  cases  which  came  before  the 
Court  upon  the  application  of  the  several 
defendants  against  whom,  on  the  trials  of 
the  respective  actions,  verdicts  had  been 
given  by  the  juries,  with  one  farthing 
damages,  and  who  now  moved  for  orders 
to  deprive  the  plaintiffs  of  costs,  under 
Order  LV.  rule  1. 

The  actions  had  been  tried  at  various 
times,  but  in  each  instance,  before  the 
decision  of  the  House  of  Lords,  on  the 
6th  of  June,  1878,  in  Oameti  v.  Bradley 
(1),  reversing  the  judgment  of  the  Court 
of  Appeal  in  the  same  case. 

The  House  of  Lords  decided  that,  by 
Order  LY.,  the  st»tutes  of  21  Jac.  1.  c. 
16.  B.  6  and  3  &  4  Yict.  c.  24.  s.  2  (Lord 
Denman's  Act)  were  repealed  with  re> 
spect  to  actions  not  triable  in  a  Gounly 
Court,  which  are  tried  by  a  jury,  and  that 
a  successful  plaintiff,  without  regard  to 
the  amount  of  damages  he  may  recover,  ia 
entitled  to  his  costs  in  the  absence  of  any 
order  to  the  contrary.  The  judgment  of 
the  Court  of  Appeal  in  Oarrtett  v.  Bradley 
(2)  being  therofore  then  recognised  as 

(1)  48  Law  J.  Rep.  Exch.  186;  s.  c  Law  Eep. 
3  App.  Cas.  944. 

(2)  46  Uw  J.  Rep.  Ezeh.  646;  s.  c.  I«ir 
R^.  2  Ex.  D.  349. 
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l&w,  no  application  was  made  at  the  trial, 
by  any  of  the  defendants,  to  the  Judge 
before  whom  the  actions  were  tried,  to 
deprive  the  plaintiff  of  costs. 

No  sooner  was  final  judgment  given 
in  the  House  of  Lords  than  the  ^laintiflPs 
carried  in  their  costs  for  taxation,  and 
the  defendants  came  to  the  Divisional 
Court,  contending  that,  notwithstanding 
there  had  been  no  application  made  at  the 
trial  to  the  Judge,  the  Court  had  now 
upon  good  cause  shewn  by  the  defendants, 
power  to  "  otherwise  order." 

The  case  gf  North  t.  BUion  was  argued 
before  Mellor,  J.,  and  Manisty,  J.  (on 
the  1st  of  Joly),  Inr  Horace  Smith,  for 
the  defendant,  and  f.  0.  Laturcmee  {Bruce 
BiuseU  with  him),  for  the  plaintiff,  when 
the  Court  took  time  to  consider  their 
judgment. 

There  being  other  oases  raising  the 
same  point,  the  Court  ordered  them  all  to 
be  argued  together  before  three  Judges 
during  the  Michaelmas  sittings.  Accord- 
ingly (on  the  Znd  of  December),  before 
Mellor,  J.,  Pollock,  B.,  and  Manisty,  J., 
the  following  cases  were  heard  : — 

BoTCHY  V.  Bell. 

Littler  and  Petheram,  for  defendant, 
Hertehell  and  Edge,  for  plaintiff. 

'  Bbooes  v.  Isbabl. 

Orispe,  for  defendant. 
Wightman  Wood,  for  plaintiff. 

SiDDONS  V.  LaWBGNOE. 

0.  A.  Oripps,  for  defendant. 
W.Qraham,  for  plaintiff. 

Ow.  ado.  vult. 

The  judgments  of  the  Court,  in  all  the 
four  oases,  were  (on  the  21st  of  Decem- 
ber) read  by  Manisty,  J. 

BowET  V,  Bell. 

Masistt,  J. — This  was  an  action  for 
slander,  which  came  on  for  trial  before 
Lord  Justice  Bramwell  and  a  jury  on  the 
25th  day  of  March,  1876,  when  a  verdict 
was  found  for  the  plaintiff,  with  damages 
one  farthing.  Judgment  was  given  for 
the  plaintiff  on  the  sune  day. 


No  application  was  made  to  the  learned 
Judge  by  either  party  with .  respect  to 
costs,  and  no  further  proceeding  was  taken 
in  the  action  till  the  20th  of  March, 
1877. 

On  the  30th  of  January,  1877,  the 
Common  Pleas  Division  of  the  High 
Court  of  Justice  decided,  in  the  case  of 
Parsons  v.  TinUng  (8)  (which  was  an 
action  for  libel)  that  Order  LV.  in  Sche- 
dule  I.  of  the  Judicature  Act,  1875,  re- 
pealed the  previous  law  as  to  costs  in  an 
action  for  slander,  and  entitled  the 
plaintiff  to  the  costs  of  the  action,  not- 
withstanding the  nominal  amount  of  his 
damages,  unless  upon  application  made 
at  the  trial  for  good  ciause  shewn,  the 
Judge  before  whom  the  action  was  tried, 
or  the  Court,  should  otherwise  order. 
«  In  consequence  of  that  decision,  the 
plaintiff  Bowey,  on  the  20th  of  March, 
1877,  entered  up  judgment,  and  proceeded 
to  tax  his  costs. 

The  Master  taxed  his  costs  at  one  &r- 
thing,  and  the  plaintiff  took  out  a  sum- 
mons to  have  the  taxation  reviewed.  That 
summons  was  referred  to  the  Court  by 
Field,  J.,  and  it  came  on  for  hearing  in 
the  Queen's  Bench  Division  on  the  30th 
of  May,  1877,  when  the  Court  ordered  the 
taxation  to  be  reviewed. 

The  defendant  appealed  against  that 
decision. 

On  the  2nd  of  June,  1877,  the  Court 
of  Appeal,  by  a  majority  of  two  Judges 
out  of  three,  decided  in  the  case  of  Oar- 
nett  V.  Bradley  (2),  which  was  an  action 
for  slander  in  the  Exchequer  Division, 
that  the  statute  21  Jac.  1.  c.  16.  s.  6  was 
not  repealed  by  Order  LY.,  and  that 
consequently  the  plaintiff  vras  only  en- 
titled to  one  farthing  for  costs. 

On  the  I3th  of  .hine,  1877,  the  Court 
of  Appeal,  upon  the  autiiority  of  Chunett 
V,  Bradley  (2),  reversed  the  decision  of 
the  Queen's  Bench  Division,  made  in 
the  present  action  on  the  30ih  of  May, 
1877, 

On  the  6th  of  June,  1878,  the  House  of 
Lords  reversed  the  decision  of  the  Court 
of  Appeal  in  Oa/mett  v.  Bradley  (1),  and 
decided  that,  in  the  absence  of  any  order 
to  the  contrary  made  by  the  Judg^e  at  the 

(8)  46  Law  J.  Bep,  OP.  280. 


Digitized  by 


Google 


Vol.  48.] 

Boweff  V.  Bell,  QJ. 

trial,  or  by  the  Court,  tbe  costs  follow 
the  event  in  all  cases  where  an  aiction  for 
slander  or  libel,  or  any  case  not  triable  in 
a  Cbnntj  Court,  is  tried  by  a  jnry. 

On  the  20th  of  Jane,  1878,  the  Conrt 
of  Appeal  gave  the  present  plaintiff 
(Bowey)  leave  to  appeal  to  the  House  of 
Lords  against  their  decision  of  the  13th 
of  June,  1877,  and  that  appeal  is 
pending. 

On  the  27th  of  July,  1878,  the  de- 
fendant Bell  gave  notice  that  this  Conrt 
would  be  moved  on  Thursday,  the  Ist 
day  of  August  next,  or  so  soon  after  as 
connael  could  be  heard,  for  an  order  that 
the  costs  of  this  action  should  not  follow 
the  event,  but  that  the  plaintiff  should 
pay  the  costs  of  the  action,  or  that  each 
party  should  pay  his  own  costs.  That 
motion  came  on  to  be  heard  before  my 
brothers  Mellor,  Pollock  and  myself  on 
the  2nd  of  December,  1878. 

The  questions  we  have  to  decide  are, 
first,  whether,  having  regard  to  the  fact 
that  no  application  or  onler  as  to  costs 
was  made  at  the  trial,  this  Conrt  has 
jurisdiction  to  make  any  such  order  as  is 
now  asked  for  by  the  defendant  P  2nd., 
whether,  assuming  this  Court  to  have 
such  juiisdiotion,  it  ought  to  exercise  it, 
having  r^ard  to  the  time  which  has 
elapsed  since  the  trial,  and  the  decisions 
which  have  been  made,  and  the  proceed- 
ings which  have  taken  place  in  the  mean- 
time? 

As  to  tiie  first  question,  we  are  of 
opinion  that  the  Cotu^  has  power  to  en- 
tertain the  present  application,  notwith- 
standing no  application  was  made  to,  and 
no  order  as  to  the  costs  made  by  the  Judge 
at  the  trial.  It  is  annecessary  to  decide 
whether,  if  the  Judge  at  the  trial  had 
made  an  order  as  to  the  costs  under 
Order LY.,  this  Court  could  have  reviewed 
his  decision,  unless  he  gave  leave  to  ap- 
peal (see  section  49  of  tbe  Judicature 
Act,  1873),  bat  in  the  absence  of  any 
such  order,  we  think  it  is  competent  to 
either  party  to  apply  to  this  Court 
(under  Ordnr  LY.)  to  make  sodbi  order 
as  it  may  think  fit  as  to  the  costs  of  tbe 
action.     See  Baker  v.  OaJcet  (4),  The  Oe- 

(4)  4<  law  J.  B«p.  OB.  246 ;  ■.  0.  Law  Bep.  2 
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As  to  the  second  question,  we  are  of 
opinion  that  this  Court  ought  not  now  to 
interfere. 

At  the  time  when  this  action  was  tried 
(namely,  in  March,  1876),  there  was  a 
very  general  impression  that  a  plaintiff 
receiving  one  &rthing  damages  in  an 
action  of  slander  could  recover  only  one 
farthing  for  his  costs  by  virtue  of  the 
statute  21  Jac.  1.  c.  16.  s.  6,  and  all 
parties  seem  to  have  Eusted  for  a  con- 
siderable time  upon  the  notion  that  such 
was  the  law. 

But  it  must  be  borne  in  mind  that  from 
the  30th  of  January,  1877,  when  the  Com- 
mon Pleas  Division  decided  that  a  plaintiff 
who  recovers  a  farthing  damages  in  an 
action  of  Ubel  or  slander  tried  by  a  jury, 
is  entitled  to  his  costs,  nnless  an  order  to 
the  contrary  is  made  at  the  trial  by  the 
Judge  who  tries  the  cause,  or  by  the 
Court,  down  to  the  2nd  of  June,  1877, 
when  the  Court  of  Appeal  in  Qarnett  v. 
Bradley  (2)  orermled  that  decision,  no 
application  was  made  by  the  defendant  to 
deprive  the  plaintiff  of  his  costs,  and  that 
it  was  not  till  after  the  House  of  Lords 
on  the  6th  of  June,  1878,  in  the  case  of 
Qwrnett  y.  Bradley  (1)  declared  the  law 
to  be  as  laid  down  in  Paraont  v.  TimUng 
(3),  and  after  the  plaintiff  had  obtained 
leave  to  appeal  to  the  House  of  Lords  in 
this  case,  that  the  present  application 
was  made. 

Under  these  circumstances  we  are  of 
opinion  that  the  application  is  too  late 
and  ought  not  to  be  entertained.  The 
motion  will,  therefore,  be  dismissed  with 
costs. 

Bbooks  v.  Issael. 

Manistt,  J. — This  was  an  action  for 
slander  tried  before  Mr.  Justice  Lopes  on 
the  13th  and  14th  of  Febmaiy,  1878, 
when  the  jury  found  a  verdict  for  the 
plaintiff  with  one  farthing  damages. 

N^o  application  was  made  at  the  trial 
as  to  ooiste. 

No  further  proceeding  was  taken  by 
either  party  until  after  the  House  of 

(6)  47  Law  J.  Bep.  Gxeh.  77 ;  ■.  c.  Law  Bap.  3 
Ex.  S.  467. 
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Lords,  on  the  6th  of  June,  1878,  decided 
in  the  case  of  Oamett  v.  Bradley  (1)  that 
in  the  absence  of  any  order  to  the  contrary, 
a  verdict  for  one  farthing  damages  in  an 
action  of  slander  carries  costs. 

On  the  18th  of  June,  1878,  the  plaintiff 
gave  notice  of  taxation  of  his  costs,  which 
were  taxed  on  the  26th  at  1142. 

On  the  24ith  of  Jane,  at  the  instance  of 
the  defendant,  Mr.  Jnstice  Lopes  stayed 
the  proceedings  to  give  the  defendant  the 
opportunity  of  apphring  nnder  Order  LV. 
Judicature  Act,  1876,  for  an  order  de- 
priving the  plaJJitiff  of  his  costs. 
'  On  the  26th  of  June  the  defendant 
gave  notice  of  motion  to  that  effect,  and 
the  same  came  on  for  hearing  before  my 
brothers  Mellor,  Pollock  and  myself  on 
the  2nd  of  December. 

It  was  objected  on  the  part  of  the 
plaintiff  that  this  Court  coTdd  not  enter- 
tain the  application  for  several  reasons ; 
first,  because  no  application  was  made  at 
the  trial  to  the  learned  Judge  who  tried 
th^  caose ;  second,  because  the  ^pUcation 
was  too  late ;  third,  because  Oixler  LV. 
'  Judicature  Act,  1875,  has  been  repealed 
by  section  17  of  the  Appellate  Jurisdiction 
Act,  1876,  and  rule  9  of  Order  LVIlA., 
1876. 

1.  We  are  of  opinion  and  have  already 
so  decided,  in  Botoey  v.  Bell,  that  this 
Court  can  entertain  the  present  appli- 
cation, notwithstanding  no  application 
was  made  to  the  Judge  at  the  iswl. 

2.  We  think  that  nnder  the  circnm- 
stances  of  this  case  the  application  is  not 
too  late. 

3.  We  are  of  opinion  that  Order  LV. 
has  not  been  repealed.  We  think  it 
never  could  have  been  intended  to  sub- 
stitute another  single  Judge  for  the 
Judge  who  presided  at  the  trial,  and 
there  is  nothmg  in  the  language  of  the 
17th  section  of  the  Act  or  of  rale  9 
Order  LVIlA  which,  expressly  or  by  im- 
plication, repeals  Order  LY. 

The  case  must  consequently  stand  for 
f  nrther  consideration  on  the  merits. 

NOBTH  V,  BiLTON. 

Manistt,  J. — This  was  an  action  for 
slander  which  was  tried  before  Cleasby, 
B.,  with  a  jury  on  the  2nd  of  April,  1878, 


when  a  verdict  was  found  for  the  plain- 
tiff with  one  &rthing  damages. 

The  plaintiff  applied  to  the  learned 
Judge  at  the  trial  to  certify  for  his  costs, 
but  the  Judge  refused. 

No  application  was  made  by  the  de- 
fendant nnder  Order  LV .  Judicature  Act, 
1876.     . 

No  further  proceeding  was  taken  by 
either  party  until  after  the  decision  of 
the  House  of  Lords  on  the  6th  of  June, 
1878,  in  Oameit  v.  Bradley  (1). 

On  the  20th  of  June,  1878,  plaintiff 
gave  notice  to  tax  his  costs,  and  they 
were  taxed  on  the  2lBt  at  802.  3«.  2d. 

On  the  27th  of  June  the  defendant  gave 
notice  of  his  intention  to  apply  to  this 
Court  for  an  order  depriving  plaintiff  o/ 
his  costs. 

That  motion  came  on  to  be  heard 
before  my  brother  Mellor  and  myself  on 
the  lat  of  July,  when  it  was  objected  that 
this  Court  had  no  power  to  entertain  the 
application,  and  tluit  the  application  was 
too  late.  We  are  of  opinion  that  the 
Court  has  the  power  to  entertain  the 
application,  and  that  it  is  not  too  late. 

The  case  will  therefore  stand  for  further 
consideration  on  the  merits. 

SiBDONS  «.    LawBBNCE. 

Manistt,  J. — ^This  was  an  action  for  a 
malicious  prosecution  tried  before  Cleasby, 
B.,  with  a  jury,  at  Oakham,  on  the  19th 
of  March,  1878,  when  a  verdict  was 
found  for  the  plamtiff  with  one  farthing 
damages. 

The  plaintiff  applied  for  a  certificate 
to  entiUe  him  to  costs,  which  the  learned 
Judge  refused  to  grant. 

No  application  as  to  the  costs  was 
made  by  the  defendants. 

No  farther  proceeding  was  taken  by 
either  party  until  after  the  decision  by 
the  House  of  Lords  in  the  case  of  Gamett 
V.  Bradley  (1)  on  the  6th  of  June. 

On  the  22nd  of  June  plaintiff  delivered 
his  bill  of  costs  for  taxation,  wbich  was 
adjoomed  to  enable  the  defendant  to 
instruct  counsel. 

On  the  3rd  of  July  the  plaintiff's  oosts 
were  taxed  at  672. 19<.  Sd. 

On  the  6th  of  July  a  summons  was  ■ 
taken  out  before  Cleasby,  B.,  to  stay 
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ezeoatioii,  which  was  heard  before  Liud- 
ley,  J.,  in  the  absence  of  Cleasby,  B.,  on 
drcoit,  on  the  23rd  of  Jnly,  when  his 
Lordship  stayed  execution  for  twenty- 
eight  days,  the  defendant  nndertaking  to 
apply  within  fourteen  days  for  an  order 
to  deprive  the  plaintiff  of  costs. 

On  the  23rd  of  July  the  defendant,  in 
pnrsnaaoe  of  that  undertaking,  gave 
notice  of  motion  for  an  order  under 
Order  LY.,  Judicature  Act,  1875,  that 
the  plaintiff  should  bear  and  pay  his  own 
costs  of  the  action.  That  motion  came 
on  to  be  heard  before  my  brothers 
Mellor,  Pollock  and  myself  on  the 
2nd  of  December,  when  it  was  objected 
that  the  Court  had  no  power  to  entertain 
the  application,  and  that  the  application 
was  too  late. 

We  are  of  opinion  that  neither  of  these 
objections  can  be  sustained,  therefore  the 
case  will  stand  for  farther  consideration 
on  the  merits. 


Solicitors — ^Manliuid,  agent  tai  Belk,  Notting- 
ham, for  plaintiff,  in  North  v.  Bilton ;  Eardisty 
&  Rhodes,  ^[ents  foT  Hibbert,  Ifansfleld,  for 
defendant;  Shnm  &  Crossmsn,  for  plaintiff; 
Oliver  &  Botterell,  for  defendant,  in  Sowey  v. 
BeU;  S.  J.  Bobinson,  for  plaintiff;  0.  0. 
Humphreys  &  Son,  £>r  defenoant,  in  Brooks  v. 
Israel ;  Beanmont  &  Warren,  agents  for  Atter 
&  Brown,  Peterborough,  for  plaintiff;  F.  B.  T. 
Toynbee,  agent  for  Tojnbee,  Larken  &  Co., 
Lincoln,  for  defendant,  in  Siddons  v.  Lawrence. 


[IN  THE  aUEEN'S  BENCH  DIVISION.] 

iTBt    OnABOIASS    OF  THS   FOOB   OF 
THB     BABTOB  BEOIS    POOB   LAW 

UNiOH    (appeiUanU),    v.   ths 

CUBK  or  THB   PBACB   FOB  THB 

COmm  or  BBBKS  {respondent). 

Poor  Lmo — Griminol  l/wnaUo — Order  for 
Maimierumce  on  Parish  of  Settlement — 
Betttemetd  of  Married  Woman,  being  a  cri- 
minal Lunatic — Bate  at  which  BetUemeni 
to  he  computed — 9  Oeo.  4.  e.  40.  «.  54,  and 
8^4  Vict.  e.  54  t.  7. 

[For  the  report  of  the  above  case,  see 
48  law  J.  Bep.  M.C.  51.] 
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[IN  THE  EXCHEQUER  DIVISION.] 
1878.      1 

Nov    19      f  JAKBHAU  V.   COOK. 

Banhruptey  —  Discharge  —  Promise  on 
new  Oonsideration  to  pay  old  Debt — 82  ^  83 
Viet,  c  71.  s.  49. 

2%«  defendant  having  been  indebted  to 
theplaitUiff,  and  honing  been  released  from 
the  debt  by  discharge  in  banhrwptoy,  pro- 
mised the  plaintiffs  for  a  new  considera- 
tion, to  pay  the  debt: — Held,  that  the 
Bankruptcy  Act,  1869  (32  ^  33  Viet.  c. 
71),  s,  49,  did  not  render  thispronuse  in- 
valid. 

This  was  an  appeal  (by  case  a^reoA  on 
between  the  parties)  from  the  County 
Court  of  Yorkshire,  holden  at  Shefi&eld^ 
in  an  action  upon  a  promise  by  the  defen- 
dant, that  if  the  plaintiff  would  supply 
the  defendant  witii  meat  on  credit,  tiie 
defendant  would  pay  the  plaintiff  the 
amount  of  a  debt  fix>m  himself  to  the 
plaintiff,  from  which  he  had  been  released 
by  discharge  in  bankruptcy  (1).  It  was 
contended  for  the  defendant  that  the 
promise  was  invalid  under  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71), 
s.  49  (2) ;  the  Judge  of  the  County 
Court  held  that  the  promise  was  valid, 
and  gave  judgment  for  the  plaintiff.  The 
defendant  appealed. 

Bray,  for  the  defendant. — ^No  doubt^ 
at  common  law,  a  promise,  even  witJiout 
new  consideration,  to  pay  a  debt  the 
remedy  for  which  has  been  barred,  or  a 

(1)  The  debtor's  aflhirs  had  been  liqoidated  by 
arrangement  and  not  in  bankrupts ;  bat  the  ar- 
gument of  the  case  was  npon  ue  footing  that 
Uquidation  by  arrangement  was  for  the  poipose  of 
the  case  equivalent  to  bankruptcy. 

(2)  The  Bankruptcy  Act,  1869,  section  49, 
enacts  that, "  An  order  of  discharge  "  .  .  .  "  shall 
release  the  bankrupt  from  all "...  "  debts  prov- 
able under  the  bankruptcy,"  other  than  certain 
debts  there  mentioned ;  and  that  "  an  order  of 
discharge  shall  be  sufficient  evidence  of  the  bank- 
ruptcy, and  of  the  validity  of  the  proceedings 
thereon,  and  in  any  proceedings  that  may  be  insti- 
tuted agaiiust  a  bankrupt  who  has  obtained  an 
order  of  discharge,  in  respect  of  any  debt  from 
which  he  is  released  by  such  order,  the  bankrupt 
may  plead  that  the  cause  of  action  occurred  before 
his  discharge,  and  may  give  this  Act  and  Uie 
special  matter  in  eyidsnoe." 
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promise,  npon  new  consideration,  to  pay 
a  debt  which  has  been  itself  extinguished, 
is  good.  But  bankmptcr  legislation  has 
introdnoed  a  new  principle,  and  nnder  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c. 
71)  s.  49  (2),  read  in  the  light  of  preced- 
ing legislation,  this  promise  is  invalid. 
By  6  Oreo.  4.  o.  16.  b.  131,  it  wm  enacted 
that  no  bankrupt  after  certificate  should, 
upon  any  promise  or  agreement  not  in 
writing,  be  liable  to  pay  any  debt  from 
which  he  had  been  (uscharged  by  his 
certificate.  By  7  Geo.  4.  c.  57.  s.  61,  it 
was  enacted  that  no  insolvent  debtor 
should  be  liable  to  be  sued  upon  any  new 
contract  or  security  for  payment  of  any 
debt  in  respect  of  which  he  was  entitled  to 
the  benefit  of  this  Act ;  Euid  it  was  held  in 
Bvan»  V.  WiUia'ms  (3),  approved  in  Am- 
brote  V.  Oook  (4),  that  nnder  this  enact- 
ment a  new  contract  or  security  was  in- 
valid, though  upon  new  consideration. 
By  12  4  13  Vict.  c.  106.  a.  204,  it  was 
enacted  that  no  bankrupt  after  certificate 
should,  upon  any  promise  or  agreement 
(not  saying  as  in  6  Geo.  4  c.  16.  s.  131, 
any  promise  or  agreement  not  in  writing) 
be  hable  to  pay  any  debt  from  which  he 
had  been  discharged  by  his  certificate ; 
and  in  accordance  with  Evans  v.  Williams 
(3)  it  was  held  in  Kidson  v.  Turner  (5), 
that,  under  this  enactment,  a  bond  given 
by  a  bankrupt  for  a  debt  barred  by  his 
certificate  was  invalid,  although  n  bond 
requires  no  consideration.  By  24  &  25 
Yict.  c.  134.  s.  161,  it  was  enacted  that 
an  order  of  dischai^  should  discharge 
the  bankrupt  firom  all  debts  provable 
under  his  bankruptcy,  save  as  therein 
provided ;  and  by  section  164  it  was 
enacted  that,  after  discharge,  the  bank- 
rupt should  not  be  liable  to  pay  any  debt 
provable  under  the  bankruptcy,  on  any 
contract,  promise  or  agreement,  verbal 
or  written,  made  after  adjudication.. 
The  existing  enactment,  32  ft  33  Vict.  o. 
71.  s.  49  (2),  shews  no  intention  of  de- 
parting from  the  policy  of  those  preceding 
enactments,  now  repealed;  and  conse- 
quently the  promise  is  invalid  under  its 

(8)  I  Ct.  ftM.30;«.e.2LairJ.Bsp.Eich.41. 

(4)  2  Hurl.  &  N.  73;  I.  c  26  Law  J.  B«p. 
Eseh.278. 

(6)  3  HotL  &  K.  S81 ;  ■.  c.  37  Law  J.  Bep. 
Ezcli.492. 


provision  that  an  order  of  dischai^  shall 
release  the  bankrupt  from  all  debts  prov- 
able  under  the  bankruptcy,  other  than 
certain  debts  there  mentioned,  and  that 
in  any  proceedings  against  a  btuokrupt  in 
respect  of  any  debt  from  which  he  is  re- 
leased by  his  order  of  discharge,  the  bank- 
rupt may  plead  that  the  cause  of  action 
occurred  before  his  discharge,  and  may 
give  this  Act  and  the  special  matter 
m  evidence.  Heather  v.  Webb  (6)  is  a 
strong  authority  in  &vour  of  the  defen- 
dant ;  it  is  true  that  in  that  case  the  pro- 
mise sued  on  was  not  founded  upon  any 
new  consideration  ;  but  both  the  Judges 
gave  reasons  for  their  decision  which 
strongly  support  the  contention  for  the 
defendant.  Lord  Coleridge,  G. J.,  said  (7), 
"  The  present  Act,  in  its  general  scope, 
was  obviously  intended  to  make  bank- 
ruptcy proceedings  more  completely  effect 
the  object  of  winding  up  a  man's  previ- 
ous liabilities  and  giving  him  an  altogether 
fresh  start ;  I  am  not  prepared  to  hold 
that,  as  it  were  by  a  side  wind,  and  by 
reason  of  the  omission  of  particidar  pro- 
visions with  regard  to  the  efibct  of  such 
promises  as  these,  the  Act  has  reversed 
the  whole  course  of  legislative  policy  on 
this  subject  since  6  Geo.'  4.  c.  16."  And 
Lindley,  J.,  said  (8)  the  Act  shewed  an 
evident  intention  that  the  bankrupt 
should  be  more  completely  discharged 
&om  his  liabilities  than  under  previous 
Acts. 

Wool/,  for  the  plaintiff,  was  stopped 
by  the  Court. 

Kbllt,  C.B. — It  is  incumbent  on  us  if 
we  find  that  the  existing  Act,  the  Bank- 
ruptcy Act,  1869,  section  49  (2),  differs,  as 
I  think  it  does,  materially  from  former 
Acts,  to  look  merely  to  the  Act  of 
1869,  and  general  principles,  together 
with  the  objects  of  bankruptcy  legisla- 
tion, including  the  objects  which  the 
legislature  appears  to  have  had  in  view 
in  past  legislation,  hut  not  attributing  to 
the  legislature  in  its  present  enactments 
intentions  which  belong  only  to  its  past 

(6)  46  Law  J.  Bep.  C.P.  89 ;  t.  e.  Law  Bep.  2 
CP.D.  I. 

(7)  See  the  end  of  hisjndgineDt 

(8)  46  Law  J.  Bep.  OF.  98 ;  a.e.  Law  Bep.  2 
OJr.  ^.  8* 
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enactmentB.  Now  the  objects  which  the 
legrialatare  may  be  sapposed  to  hare  had 
in  view  in  the  repealed  enaotments  which 
have  been  relied  on  for  the  defendant, 
are  two-fold  :  first,  the  affording  of  due 
protection  to  the  debtor;  secondly,  the 
prevention  of  fraudulent  preference  of  one 
creditor  over  another.  The  words  of  the 
present  Act  bedng  snoh  as  they  are,  is 
there  any  reason  for  attributing  to  the 
legislatnie,  in  enacting  it,  an  intention, 
with  a  view  to  either  of  those  objects,  of 
rendering  snoh  a  pronuse  as  the  present 
invalid  P  It  seems  to  me  that  neither  of 
those  oUects  would  justify  such  an  inten- 
tion. Tiia  prevention  of  fraudulent  pre- 
ference  is  out  of  the  question ;  and  the 
affording  of  due  protection  to  the  debtor, 
is,  to  my  mind,  &r  from  requiring  such 
an  intention.  It  is  material  to  bear  in 
mind  that  for  the  debtor's  own  protec- 
tion it  may  be  most  important  that  he 
should  have  power  to  bind  himself  by 
such  a  promise  as  the  one  sued  on ;  he 
may,  being  without  money,  have  need  to 
obtain  credit,  and  the  power  of  binding 
himself,  for  a  new  consideration,  to  pay 
debts  which  have  been  barred  by  his 
bankruptcy,  may  be  to  him  a  most  vislua- 
ble  help  in  obtaining  credit.  It  certainly 
appears  to  me  that  there  is  nothing  con- 
trary to  justice  or  public  policy  in  allow- 
ing snoh  an  action  ad  this  to  be  main. 
tamable.  The  words  of  the  present  Act 
are  in  themselves  &r  from  shewing  any 
intention  of  prohibiting  such  an  action. 
And  the  argument  for  the  defendant  has 
by  no  means  satisfied  me  that,  on  the 
ground  of  previous  legislation,  any  such 
intention  ought  to  be  imported  into  the 
Act. 

Cliabbt,  B.— I  am  of  the  same  opinion. 
We  have  a  contract  to  this  effect : — If 
you  will  continue  to  supply  me  with  meat 
on  credit,  I  will  pay  you  a  debt  from 
which  I  hiave  been  released  by  bankruptcy. 
Li  such  a  contract  there  is  clearly 
nothing  against  law  unless  it  be  by  virtue 
of  some  special  enactment  Is  there  any 
such  special  enactment  P  It  is  said  that 
the  Buikruptcy  Act,  1869,  section  49,  is 
a  special  enactment  of  such  a  character ; 
sad  in  support  of  that  contention  we 
■have  been  referred  to  Seailier  v.  Webb 
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(6).  But  in  that  case  the  promise  was 
without  any  new  consideration,  and  the 
cause  of  action  therefore  arose  before 
discharge. 

Judgment  affirmed. 

Bray  asked  for  leare  to  appeal,  which 
was  refused. 


Solicitors— lAyton  &  Jaques,  agents  for  D.  H, 
Porrett,  Sheffield,  for  plaintiff;  J.  Ootton,  agent 
for  Tattsrshall,  Sheffield,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Division.) 

1878.      1  HIOHTON    AWD     0THXS8    V.    TBE- 
NOV.  27.  J  SEBNB   AITD  AKOTHBB.* 

Practice — Appeal  from  Order  absolute 
for  New  Trial— -Interhcvtory  Appeal — En- 
largement of  Time — Rules  of  Supreme 
Oourt,  1875— Order  LVIL  Bute  6— Order 
LVIII.  Rule  15. 

An  order  absolute  for  a  new  tritd  is  an 
interlocutory  order,  an  appeal  from  which 
must  be  brought  within  twenty.one  days 
from  the  date  thereof,  wider  Order  LVIII. 
rule  15. 

Where  a  party  failed  to  appeal  from  such 
interlocutory  order  within  twenty.one  days, 
under  the  mietaken  belief  that  such  order 
was  final,  avd  that  a/n  appeal  might  be 
brought  ai  any  tim«  within  twelve  months, — 
Held,  that  such  mistake  was  not  a  cir- 
cumstance which  would  justify  the  Oourt  in 
enlarging  the  time  for  appealing  after  the 
expiration  of  the  twenty-one  days  under 
Order  LVII.  rule  6, 

In  this  action  at  the  trial  a  rerdict  was 
found  and  judgment  g^ven  for  the  plain- 
tiff for  the  sum  of  4,500Z. 

On  the  11th  of  May  the  defendants 
obtained  in  the  Exchequer  Division  a  rule 
nisi  for  a  new  trial,  which  was  made 
absolute  on  the  19th  of  June. 

Against  this  order  the  plaintiffs  resolved 
to  appeal,  but  in  consequence  of  the  advice 
of  counsel  that  the  plaintiffs  had  a  year 

*  Coram  Bramwell,  LJ. ;    Bfett,  LJ'. ;  and 

Cotton,  L.J. 
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to  appeal  in,  no  appeal  wa8  broaght  with- 
in the  twenty-one  days  prescribed  by 
Order  LVHI.  rtde  15. 

WHOm  now  moved  the  Court  of  Appeal 
on  behalf  of  the  plaintiffs,  that  the  time 
for  appealing  against  the  judgment  of  the 
Exchequer  Division  should  be  extended 
to  the  1st  of  December,  under  Order 
LVn,  rule  6. 

Oookf  for  the  defendants,  cited  The  Jn- 
temational  Financial  Sooiety  v.  The  OUy 
of  Moscow  Oas  Oompany  (1)  and  In  re 
Mcmsa  (2). 

Bbahwbll,  L.J. — ^I  think  this  appeal 
ought  to  be  refused ;  and  I  say  so  with- 
out regret,  for  I  think  the  app«d  in  this 
case  is  one  of  those  which  seldom  succeed, 
and  probably  the  plaintiff  is  better  off  than 
if  the  appeal  had  been  allowed,  and  I  am 
not  sure  he  has  not  been  guilty  of  some 
laches.     But  whether  we  regret  it  or  not, 
we  are  bound  by  the  cases  that  have  been 
cited.     If  it  were  not  for  what  I  have 
already  said  I  should  regret  this  decision, 
for  I  cannot  think  it  a  reasonable  thing, 
and  I  am  very  sorry  that  it  should  be 
held,  that  where  there  has  been  a  bona  fide 
mistake,  a  party  should  be  punished  for 
that  mistake,  not  according  to  the  degree 
of  laches  or  according  to  the  mischief  that 
he  has  done,  but  to  the  extent  perhaps  of 
the  full  amount  of  his  claim.    In  the 
present  case,  supposing  the  plaintiff  to  be 
entitled  to  final  iud^nent,  the  penalty 
laid  upon  a  mistake  in  the  construction 
of  a  rule  is  4,0002.     I  cannot  help  think- 
ing the  rule  ought  to  be  that  if  the  Court 
finds  that  a  mistake  has  been  made  with- 
out gross  carelessness  or  dishonourable 
conduct,  the  Court  should  set  it  right  by 
expediting  proceedings,  or  by  an  order  as 
to  costs,  or  in  some  such  other  way  as 
they  may  think  fit.    No  one  can  have  a 
greater  respect  than  I  have  for  the  autho- 
rity of  Lord  Justice  James,  but  I  cannot 
agree  with  him  in  the  present  instance. 
Suppose  the  solicitor  were  to  die  suddenly 
in  the  course  of  the  proceedings.   I  cannot 
see  what  difference  there  would  be,  as  &r 

(1)  47  Law  J.  Bep.  Chano.  268 ;  s.  o.  Law  Hep. 
7  Ch.  D.  241. 

(2)  47  Law  J.  Kep.  Chane.  870;  b.  c.  Law  Bop. 
7  Ch.  D.  711. 


as  the  party  is  concerned,  between  delay 
BO  occasioned  and  delay  occasioned  by  a 
blunder  on  the  part  of  the  solicitor.  If 
the  party  has  relief  in  the  case  of  death, 
why  not  in  the  case  of  a  blunder  ?  If  it 
is  said  that  the  rule  is  of  no  avail  if  it  ia 
to  be  dispensed  with  in  cases  where  a 
solicitor  has  made  a  mistake,  it  must  be 
borne  in  mind  that  the  rule  is  made  for 
cases  in  which  no  mistake  has  been  made. 
With  profound  respect,  therefore,  I  must 
say,  that  if  I  thought,  serious  damage 
would  result  to  the  plaintiff,  it  would  be 
mth  the  greatest  reluctance  that  I  should 
follow  the  cases  that  have  been  cited, 
and  I  sincerely  hope  that  whenever  need 
of  it  arises,  this  matter  will  be.  taken 
fiirther,  and  an  authoritative  rale  laid 
down  to  guide  us. 

Bbbtt,  L.J. — In  cases  where  a  suitor 
has  suffered  &om  the  n^ligenoe  or  igno- 
ranee  or  gross  want  of  legal  skill  of  his 
l^al  adviser  he  has  his  remedy  against 
that   legal  adviser,  and    meantime  the 
suitor  must  suffer.    But  where  there  haa 
been  a  hma  fide  mistake,  not  through 
misconduct  nor  through  negligence  nor 
through  want  of  reasonable  skill,  but  such 
as  a  skilled  person  might  make,  I  very 
much  dislike  the  idea  ti^at  the  righte  of 
the  client  should  be  thereby  forfeited. 
It  seems  to  me  obvious  that  the  Court 
has   jurisdiction    to    enlarge    the    time 
under  some  circumstances.      Therefore, 
why  not  on   the  present  occasion  ?    It 
has  been  said  that  when  the  time  for 
appealing  is  past,  the  person  who  would 
be  respondent  has  a  vested  right  to  re- 
tain his  judgment.     But  obviously.it  is 
not  sm  absolnte  right,  and  I  am  per. 
fectly  confident  that  the  practice  of  all 
the  Courts  has  been  to  treat  it  as  not 
an  absolute  right,  though   the  Courts 
are  chary  of  enlarging  the  time  when  the 
time  allowed  by  the  rule  has  run  out.  ^  If 
at  the  time  of  the  mistake,  the  profession 
in  general  had  been   in  doubt  on  the 
point,  I  should  have  thought  that  would 
be  a  special  oircmstance,  such  as  would 
take  the  case  out   of  the  decisions  by 
which  we  are  bound,  and  if  I  thought 
there  had  been  no  negligence  I  should 
have  thought  it  right  to  depart  from  the 
ordinary  rule.    But  many  months  ago 
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there  ^ras  a  clear  decision  on  tlie  point, 
and  there  has  been  no  general  mistake  of 
the  profession  on  the  stibject.  This,  then, 
was  the  mistake  of  an  indiridoal,  thongh 
in  no  way  dishonoorable  nor  the  resnit  of 
n^ligence  nor  of  want  of  reasonable 
skill ;  and  as  the  point  has  already  been 
decided  by  one  Division  of  this  Gonrt,  we 
ought  not  to  grant  an  extension  of  time 
for  appealing.  It  is  a  matter  of  necessity 
that  we  should  strictly  adhere  to  the  mle 
laid  down  by  the  other  Division,  so  that 
there  may  not  be  one  mle  at  Lincoln's 
Inn  and  another  here,  which  would  put 
an  end  to  all  regularity  of  procedure. 
Therefore,  on  the  decided  cases,  I  think 
ve  ought  not  to  grant  an  extension  of 
time  to  appeal  in  the  present  case. 

Cotton,  L.  J. — I  am  very  unwilling  that 
by  the  mistake  of  his  solicitor  one  of  the 
purties  in  a  cause  should  be  prevented 
from  obtaining  his  rights,  but  it  is  most 
important  that  both  Divisions  of  this  Gonrt 
should  be  guided  by  the  same  rule ;  and  it 
has  been  laid  down  by  the  other  Division 
that  such  a  mistake  as  the  present  is  no 
reason  for  an  extension  of  time,  and  there- 
fore I  think  we  ought  to  refuse  this  order. 

It  is  said,  indeeid,  that  the  defendant 
has,  after  the  proper  time  for  appealing 
has  elapsed,  a  vested  right  to  the  jndg. 
xnent.  But  if  this  is  to  be  considered  an 
absolute  mle,  it  could  with  equal  pro- 
priety be  urged  on  all  occasions  where  a 
mistake  has  been  made.  A  better  instance 
could  not  be  given  than  is  to  be  found 
in  the  case  of  Burgoine  v.  Taylor  (3), 
where  through  the  mistake  of  a  solicitor's 
clerk  no  counsel  were  briefed  on  one  side, 
and  the  cause  was  heard  ex  parte,  and 
afterwards  the  case  was  restored  to  the 
list,  and  re-argned.  The  Master  of  the 
Roll  said  that  all  of  ns  are  liable  to  nwke 
an  occasional  slip.  But  if  the  other  party 
had  a  vested  interest  in  the  consequences 
of  the  slip,  the  judgment  in  that  case 
conld  not  have  been  set  aside. 

Order  refiued. 

Solidton — Button  &  Qo.,  for  pUdntifi ;  Trahemct, 
te  Wolferstan,  for  defendants. 


(3)  47LawJ.B6p.Cbaiic«42;  s.cUvBep. 
»  Ch.  D.  1. 

Voi.  48.— ((.B.,  C  J.  te  Exck. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1878.  1  BLAKE    V.   THE    ALBIOH    LIFI 

Nov.  25,  26.  J  AS8UBANCE   BOCIBTT. 

Evidene&r— Action  to  recover  back  Money 
ohUdned  by  Fraud — Evidence  of  similar 
Acts  with  other  Persons. 

The  plaintiff  sought  to  recover  from  a 
life  assttrance  company  the  premittm  Aa 
had  paid  for  insuring  Ms  life  with  the  com- 
pany, on  the  ground  that  he  had  been  in- 
duced  to  effect  such  insurance  by  the  fraud 
of  a  person  who  had  various  ftUitiotu 
names,  and  w?io,  trith  the  knowledge  and 
connivamce  of  the  company,  pretended  that 
he  would  lend  the  plamtiff  money  if  he  so 
insured  his  life  with  the  company,  but  who, 
when  such  insurance  was  effected,  imposed 
such  conditions  on  the  plaintiff  before  he 
would  lend  the  money  as  had  the  effect  in- 
tended by  him  of  preventing  the  loan  from 
being  made. 

In  support  of  such  case  the  plaintiff  prO' 
duced  at  the  trud  evidence  of  other  persons 
who  had  in  a  similar  way  been  induced- 
to  insure  their  lives  with  the  said  company 
under  the  pretence  of  a  loan  which,  in  Wee 
manner,  toas  never  made,  and  which  evi- 
denee  ufent  to  shew  thai  the  transaction 
unth  the  plaintiff  was  one  of  a  class  of 
transactions  of  the  same  nature : — 

Held,  th3it  such  evidence  was  admissible. 

This  was  an  action  to  recover  591. 6<.  8<{., 
which  the  plaintiff  alleged  he  had  been 
fraudulently  induced  to  pay  to  the  de- 
fendants (an  insurance  company,  re- 
gistered under  the  Companies  Act,  1862} 
for  effecting  a  policy  on  his  life  under 
the  following  circumstances : — 

In  November,  1874,  the  plaintiff  saw 
an  advertisement  in  a  daily  newspaper, 
inserted  by  one  Henry  Howard,  offering 
to  lend  money  upon  personal  security. 
The  plaintiff  apphed  by  letter  to  the  said 
Henry  Howard  for  a  loan  of  1,500^,  and 
received  in  reply  a  letter,  of  which  the 
following  is  a  copy : — 

"  11,  Enaton  Sqnaie,  London,  N.W., 
"21st  Nov.,  1874. 

"  Dear  Sir, — I  can  entertain  yonr  ap- 
plication for  an  advance  of  1,500!.  for 
seven  or  fourteen  years,  at  four  per  cent, 
interest  per  annum,  interest  payable  half • 
% 
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yearly;  the  1,500{.  to  be  repaid  in  one 
sam  at  the  end  of  the  term. 

"  Too  will  hare  to  inaore  yonr  life  in 
an  inmranoe  office,  to  be  selected  by  me, 
for  1,500!.,  and  deposit  the  policy  as  coL 
lateral  aecority,,  the  policy  to  be  returned 
to  yon  npon  repayment  of  the  money  ad- 
vanced, when  yon  caa  either  sell  or  keep 
it  for  the  benefit  of  yonr  relatives.  Let 
me  know,  per  retom  of  post,  if  this  meets 
yonr  views. 

"  YooTS  tmly, 

"H.  Howard." 

"  Mr.  W.  H.  Jex-Blake." 

The  pkintiff  thereupon  called  at  the 
office  of  the  said  H.  Howard,  where  he 
saw  the  manager  only,  who  agreed  for 
Howard  to  lend  the  1,500Z.  on  the  condi- 
tion that  the  plaintiff  would  insure  his 
life  in  the  defendant's  office,  and  deposit 
the  policy  of  insurance  with  Howard  as 
securily  for  the  said  loan.  No  other 
secnriiy  was  then  mentioned,   and  the 

itlaintiff  accordingly  applied  to  the  de- 
iendants'  company,  who  effected  a  policy 
of  insurance  on  his  life  upon  his  paying 
them  the  said  sum  of  592.  6«.  3d.  In- 
'stead  of  advancing  the  1,5002.  as  agreed, 
the  said  H.  Howard  sent  to  the  plaintiff, 
for  his  approval,  certain  draft  securities, 
which  confibted  of  the  follovring: — A 
biU  of  sale  of  furniture,  a  g^uarantee  of 
two  sureties  for  repayment  of  the  loan, 
an  assignment  of  the  policy,  a  bond  for 
the  amoimt,  and  a  declaration  as  to  debts 
to  be  made  before  a  bench  of  magistrates 
for  the  division  of  the  county  in  which 
the  plaintiff  resided.  None  of  these 
matters  were  mentioned  when  the  loan 
was  agreed  to  be  made,  and  in  conse- 
quence of  the  plaintiff  being  unwilling  to 
comply  with  them,  the  loan  was  never 
made. 

The  statemeot  of  claim  alleged  that 
the  arrangement  between  the  defendants' 
company  and  the  said  H.  Howard  waa 
that  the  said  H.  Howard  should  be  the 
pretended  lender  of  the  money,  and  as  if 
the  said  H.  Howard  had  no  connection 
witii  the  office  of  the  defendants'  com- 
pany. 

The  statement  of  claim  concluded  with 
the  following  paragraphs : — 

"  10.  Mtet  the  receipt  of  the  said  sum 


of  592.  6s.  3d.  by  the  defendanto  the  same 
was  divided  between  the  defendants  and 
the  said  Henry  Howard. 

"  11.  The  said  Henry  Howaid,  as  the 
defendants  well  knew,  was  wholly  unable' 
from  his  circumstances  to  pay  any  sum 
of  money  recovered  &om  him,  and,  with 
the  knowledge  and  contrivance  of  Hba 
defendants,  changed  his  name  and  address 
from  time  to  time. 

"  12.  The  said  policy  of  insurance  was 
effected  by  the  plaintiff,  and  the  said  pre- 
miom  waa  paid  only  for  the  purpose  of 
procuring  the  said  loan  as  aforesud,  and 
for  no  other  purpose  whatsoever,  of  which 
the  defendants  always  had  knowledge, 
and  there  never  has  been  any  contideia. 
tion  whatever  for  the  defendants  retain, 
ing  the  said  sum  of  592.  6«.  3d.,  and  the 
said  policy  before  this  action  lapsed. 

"13.  Every  matter  and  act  done  by  the 
said  Heniy  Howsurd,  or  his  manager,  was 
done  for  and  on  behalf,  and  with  the 
sanction  o^  and  was  ratified  by,  the  de- 
fendants; and  the  said  Henry  Howard 
and  his  manager  were  in  all  things  their 
agents  to  carry  out  the  contrivance  to 
procure  them  the  premium  of  592.  6«.  3d., 
there  being  no  intention  at  any  time 
either  by  the  said  Henry  Howard  or  the 
defendants  that  the  said  loan  of  1,5002. 
should  be  advanced. 

"  14.  The  plaintiff  daims  the  said  sum 
of  592.  6«.  3d.,  and  also  expenses  he  has 
been  put  to  in  endeavouring  to  procure 
the  advance  of  the  said  sum  of  1,5002. 

"  15.  The  plaintiff  farther  prays  that 
the  said  policy  of  insurance  may  be  de- 
clared void  and  cancelled  on  the  ground 
that  the  premium  was  obtained  by  fraud, 
as  in  the  statement  of  claim  appears." 

The  defendants  traversed  all  the  mate- 
rial allegation's  in  the  statement  of  claim, 
and  the  cause  was  tried  before  Lord  Cole- 
ridge, O.J.,  in  the  Middlesex  Hilaty  Sit- 
tings of  1878,  when  the  plaintiff  gave 
evidence  of  the  advertisement  of  Howard, 
of  the  contract  for  the  loan,  and  of  his 
insuring  his  life  at  the  defendants'  office, 
and  how  the  proposed  loan  went  off,  as 
above  detailed.  He  then  sought,  by  the 
evidence  of  a  number  of  persons  who 
had  in  like  manner,  by  similar  adver. 
tisements,  been  induced  by  proposed 
loans  to  effect  life  insurances  with  the 
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defendants'  company,  and  to  pay  the 
preminins  for  the  policies  withont  ever 
obtaining  sach  loans,  the  transaction  in 
each  case  bein?  similar  to  that  of  the 
plaintiff,  thonga  the  proposed  lender 
varied  in  name,  at  one  time  being 
Howard,  at  another  time  Thomas  Qvrd, 
at  another  time  Wood,  at  another  time 
Rogers,  at  another  time  Williams,  and  at 
another  time  Brown. 

There  was  evidence  that,  althongh  the 
name  of  the  lender  was  changed,  the  man 
was  the  same  in  all  cases,  and  that  he 
received  from  the  defendants'  company, 
as  a  commission  fee,  50Z.  per  cent,  on  the 
amount  of  premium  paid  for  insurance, 
and  that  he  was  seen  frequently  in  the 
company's  office  with  Northcote,  the  se- 
cretary; also  that  cheques  for  Rogers 
were  sent  to  him  by  the  company,  under 
cover  to  Wood,  at  11,  Euston  Square,  and 
bore  afterwards  the  indorsement  of  Wood 
upon  them.  This  evidence  of  other  trans- 
actioDfl  with  other  persons  was  objected 
to  hj  connsel  fiDr  the  defendants  as  in- 
admissible in  this  action  against  the  de- 
fendants. It  was,  however,  received  by 
the  learned  Judge,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  the  amount 
claimed. 

In  Easter  Sittings  a  rule  nisi  for  a  new 
tna],  on  the  ground  of  the  improper  re- 
ception of  this  evidence,  was  obtained  by 

MeJtUyre,  for  the  defendants,  on  the 
authority  of  the  opinions  expressed  by 
some  of  the  members  of  the  Court, 
when  an  application  was  made  and 
granted  to  strike  out  several  passages 
from  the  plaintiff's  statement  of  claim — 
Blake  v.  The  Albion  Life  Asswcmee 
Society  (1). 

Against  this  role, 

Willi»  4nd  Tindal  Atkinson  shewed 
cause. — The  evidence  was  admissible, 
for  it  shewed  that  the  person  who 
went  by  the  name  of  Howard,  or  Wood, 
and  other  names,  was  an  agent  of 
the  defendants,  and  next,  beomse  it 
shewed  that  such  person  was  carrying  on 
a  frandnlent  course  of  dealing  with  the 
knowledge  of  the  defendants,  and  in 
which  they  shared  the  proJSts.    The  ad- 

(1)  46  Iat  J-.Bep.  C.f .  668. 
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missibility  of  such  evidence  is  not  affected 
by  the  decision  of  the  Court  in  the  case 
of  Blake  V.  The  Albion  Life  Assurance  So- 
ciety (1),  on  the  application  to  strike  out 
pan^rraphs  which  shewed  that  the  tran- 
saction with  the  plaintLS  was  only  one  of 
several  others  of  a  similar  kind,  by  which 
other  persons  were  fraudulently  induced 
to  pay  premiums  to  the  defendants  for  ef- 
fecting policies  on  their  lives.  The  Court 
did  not  allow  those  paragraphs  to  stand, 
as  they  amounted  only  to  evidence  which 
oonid  not  be  pleaded,  and  were  likely  to 
prejudice  the  defendants  and  embarrass 
the  trial  of  the  cause.  It  is  true  Lord 
Coleridge,  C.J.,  and  Brett,  L.J.,  seem 
to  be  of  opinion  that  the  facts  stated  in 
those  paragraphs  would  not  be  admis- 
sible  in  evidence  in  chief;  but  those  opi- 
nions were  unnecessary  for  the  decision 
of  that  case,  and  perhaps  th^  were  in* 
tended  only  to  go  to  this  extent,  that  a 
person  would  not  be  allowed  to  shew 
that  he  had  been  defrauded  by  A.  B.  by 
proving  that  A..  B.  had  defrauded  some- 
body else,  and  which  those  learned  Judges 
seemed  to  think  was  the  effect  of  the  ob- 
jected paragraphs;  for  Brett,  L.J.,  said 
there  to  counsel,  in  the  course  of  the 
argument,  "You  seek  to  infer  that  the 
defendants  cheated  the  .plaintiff  by  shew- 
ing that  they  have  cheated  other  persons." 
There  are  several  authorities  for  allow- 
ing evidence  to  be  given  of  other  acts,  in 
order  to  shew  the  intention  of  the  party 
who  does  them — The  Queen  v.  Fnuusis  (2), 
The  Queen  v.  Forster  (3),  The  Queen  v. 
Blake  (4).  In  that  last  case,  Patteson, 
J.,  says :  "  It  is  laid  down  that  you  must 
establish  the  fact  of  a  conspiracy  before 
yon  can  make  the  act  of  one  the  act  of 
all.  But  you  are  not  bound  to  bring  the 
parties  into  each  other's  presence;  the 
concert  may  be  shewn  by  either  direct  or 
indirect  evidence;"  and  Williams,  J., 
says :  "  It  follows  that  the  existence  of  a 
conspiracy  may  be  shewn  by  the  detached 
acts  of  the  individual  conspirators."  It 
is  said  on  behalf  of  the  defendants  that 

(2)  43  Law  J.  Bep.  M.C.  97 :  8.  c.  Law  B«p.  +Z 
C  0  •Mfl*  dS 

(3)  Dear.  C,U.  466;  •.<:.  24  Law  1.  Bep.  H.C. 
134. 

(4)  6  Q.B.  Bep.  126;  s.  c.  18  Law  J.  Bep.  M.C. 
131. 
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though  the  eyidence  in  the  present  caae 
might  be  admissible  against  the  secretaxy 
or  other  officers  of  the  defendants'  com- 
pany, it  was  not  admissible  against  the 
company,  which  was  a  corporation,  and 
would  not  be  liable  therefore  for  the  fraud 
of  its  agents ;  bnt  that  is  not  so,  and  a 
corporation  is  liable  for  fraiai  committed 
by  its  agents  in  the  course  of  their  em- 
ploy,  and  by  means  of  which  the  corpora- 
tion has  derived  a  benefit — Barwick  t.  The 
EngUiih  Joint  Stock  Bank  (5),  and  MaokaA/ 
T.  The  Oommereial  Bank  of  New  Brvntwiek 
(6). 

MeltUyre  and  Patehety  for  the  defen* 
dants,  in  support  of  the  rule. — The  evi- 
dence which  was  objected  to  was  inad- 
missible. The  Court  had  on  a  former 
occasion  struck  out  paragraphs  from  the 
statement  of  the  pluntiff^s  claim  which 
shewed  a  course  of  business  by  persons 
said  to  be  agents  of  the  defendants  simi- 
lar to  what  it  was  the  object  of  this  evi- 
dence to  prove.  Those  paragraphs  were 
strock  out  as  containing  statements  im- 
material to  the  issue  between  the  parties. 
It  was  eyidence  of  reii  inter  alios  acta,  and 
not  admissible  in  this  action ;  and  such 
was  the  opinion  of  two  of  the  learned 
Judges  on  that  occasion,  as  appears  in  the 
report  of  BlaJee  y.  The  Albion  Assurance 
Society  (1). 

[L<n(D  CoiiBRiDOK,  G.J. — My  dictum 
there,  that  the  paragraphs  which  were 
objected  to  contained  a  statement  of  facts 
which  were  not  even  evidence  in  chief, 
may  be  supported  if  it  can  be  construed 
as  meaning  that  it  is  no  evidence  to  prove 
that  a  man  has  committed  one  crime  to 
shew  that  he  has  committed  some  other 
crime.  But  if  it  is  to  be  understood  as 
meaning  that  evidence  cannot  be  admitted 
to  prove  oUier  acts  of  fraud  as  links  in 
the  chain  tending  to  prove  the  committal 
of  the  particular  fraud  in  question,  then 
I  am  rrady  at  once  to  conc^e  that  such 
dictum  cannot  be  supported.] 

No  doubt,  with  respect  to  the  offence 
of  uttering  counterfeit  coin,  evidence  may 
be  given  of  passing  bad  coin  on  another 


occasion,  bnt  that  is  in  order  to  prove  the 
scienter ;  bnt  eyidence  of  a  committal  of 
a  burglary  in  A.  is  no  eyidence  that  a 
burglary  was  committed  by  the  prisoner 
in  B.,  nor  to  prove  a  larceny  can  evidence 
be  given  of  the  committal  of  a  previous 
larceny. 

[Gbove,  J. — That  is  because  the  larceny 
is  complete  in  itself,  and  one  larceny  is 
not  connected  with  another.] 

So  one  fraud  cannot  be  proved  by  the 
proof  of  another  &aud  by  the  same  per* 
son. 

[Qeovb,  J. — The  cases  of  The  Queen  t. 
Qamer  (7)  and  The  Queen  v.  Oeering  (8) 
are  authorities  to  shew  that  even  on  a 
trial  for  murder  other  stcts  of  poisoning 
are  allowed  to  be  proved.  Suppose  the 
name  of  Howard  or  Wood,  &o.,  is  alto- 
gether fictitious,  and  that  there  was  no 
real  petson  at  all,  might  not  the  evidenoe 
be  then  admissible  to  shew  that  the  de- 
fendants got  money  from  persons  by  the 
use  of  fictitious  names  P] 

If  the  charge  were  that  on  a  partionlar 
occasion  the  defendants  deceived  A.  B.  by 
the  use  of  a  fictitious  name,  surely  evi- 
dence would  not  be  admissible  that  defen- 
dants deceived  somebody  else  hythe  use 
of  some  other  fictitious  name.  The  prin- 
ciple on  which  a  company  gya  company 
can  or  cannot  be  affected  by  the  fraud  of 
its  agents  was  considered  by  the  House 
of  Lords  in  The  Western  Bank  of  Scotland 
y.  Addie  (9).  Lord  Cranworth  there  dealt 
with  the  case  of  Banger  v.  the  Great 
Western  Bailway  Company  (10),  and  said : 
"  If  it  is  supposed  that  in  what  I  said," 
when  that  case  was  decided  by  the  House 
of  Lords,  "  I  meant  to  give  it  as  my 
opinion  that  the  company  could  in  that 
case  have  been  made  to  answer  as  for  a 
tort  in  an  action  for  deceit,  I  can  only  say 
I  had  no  such  meaning."  ..."  An  at- 
tentive consideration  of  the  case  has  con- 
vinced me  that  the  true  principle  is  that 
these  corporate  bodies,  through  whose 
agents  so  large  a  proportion  of  the  busi- 
ness of  the  country  is  now  carried  on,  may 
be  made  responsible  for  the  frauds  of  those 


(t)  36  Law  J.  lUp.  Ezeh.  147;  a.  e.  Law  Bep. 
2  Ezch.  259. 

(6)  43  Law  J.  Rep.  P.C.  31 ;  a  e.  Law  B«p.  6 
P.O.  884. 


7)  8  Foat.  &  F.  681. 

S18  Law  J.  Bep.  M.a  216. 
Law  Bep.  I  Sc.  App.  146. 
10)  6  H  Ji.  Caa.  72. 
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agents  to  the  extent  to  which  the  com- 
panies have  profited  &om  these  frauds; 
but  that  thej  cannot  be  sued  as  wrong- 
doers by  impnting  to  them  the  midcondact 
of  those  whom  they  have  employed." 

[LoKD  CoL£BiDOB,  G.J. — The  present 
action  is  not  an  action  of  deceit.  It  is 
not  an  action  for  damages,  but  to  recover 
back  the  money  which  has  been  received.] 

The  money  cannot  be  recovered  back 
becanse  the  plaintiff  has  had  a  benefit. 
BettUuHo  in  tntegrum  was  claimed  in  The 
Western  Bank  of  SeoUand  v.  Addie  (9), 
bat  it  was  held  that  it  conld  only  be  had 
where  the  party  claiming  it  is  able  to  put 
those  against  whom  it  is  claimed  in  the 
same  condition  as  that  in  which  they  were 
when  the  contract  was  entered  into.  That 
cannot  be  done  here,  for  the  plaintiff  kept 
and  had  the  benefit  of  the  policy  for  the 
year  for  which  he  was  insured.  The  case 
of  Baneiek  v.  The  English  Joint  Stock 
Bank  (4)  is  not  approved  of  by  Bramwell, 
Ii.J.,  in  Weir  v.  BeU  (11).     . 

Gbovx,  J. — I  regret  that  I  have  first 
to  deliver  judgment,  as  the  evidence  is 
very  long,  and  my  Lord,  from  having 
tried  the  oanse,  wonld  be  more  familiar 
with  the  facts  than  I  am,  and  be  better 
able  to  state  them. 

I  rather  expected,  when  the  argament 
came  on,  that  we  should  have  had  two 
classes  of  objection,  the  one  as  to  the 
evidence  of  ouier  acts  done,  viewed  in  its 
totality,  and  the  other  as  to  certain  parts 
of  snoh  evidence,  which,  even  asstiming 
the  evidence  in  the  case  of  the  former  to 
be  admissible,  would  not  in  itself  be  ad- 
missible. We  have  not,  however,  had 
any  aigament  presented  to  ns  as  to  the 
latter  point;  and,  therefore,  we  have  only 
to  consider  whether  the  evidence  of  other 
acts  done,  nnder  the  circnmstances  of 
this  case,  was  admissible  in  evidence. 

The  action  is  to  recover  back  money 
which  the  plaintiff  alleges  was  proonred 
from  him  frandnlently  by  persons  con- 
nected with  the  management  of  the  de- 
fimdants'  company,  and  by  which  means 
money  was  put  into  the  coffers  of  the 
oompuiy. 

'  (11)  47  Law  J.  Bqi.  Exch.  704 ;  s.  c  Law  Bep. 
»£z.D.  338. 


The  nature  of  the  fraud  was  this — The 
plaintiff  says  he  saw  an  advertisement, 
offering  to  lend  money  upon  personal 
security,  and  that  he  thereupon  wrote  to 
and  got  an  answer  from  one  Howard 
who  had  inserted  the  advertisement, 
stating  that  1,500Z.,  the  sum  the  plaintiff 
wished  to  borrow,  would  be  lent  him  at 
42.  per  cent,  interest,  upon  this  condition, 
namely,  "  You  will  have  to  insure  your 
life  in  an  insurance  ofSce,  to  be  selected 
by  me,  for  1,500Z.,  and  deposit  the  policy 
as  collateral  security,  the  policy  to  be  re- 
turned to  you  upon  repayment  of  the 
money  advanced,  when  you  can  either 
sell  or  keep  it  for  the  benefit  of  your 
relatives."  Now,  without  going  through 
the  further  details  of  the  statement  of 
claim,  it  is  enough  to  say  that  the  plain- 
tiff proposed  to  borrow  this  money,  and 
that  he  paid  the  premium  of  592.  lis.  Sd. 
to  the  defendants'  company,  with  whom, 
at  the  request  of  Howard,  he  effected  a 
policy  of  insurance  on  his  life.  The 
plaintiff  then  applied  for,  but  did  not  get, 
the  loan,  or  any  money  at  all,  but  found 
that  many  other  conditions  were  required 
of  him  which  were  not  stipulated  for, 
either  in  the  advertisement  or  in  the  let- 
ter of  Howard.  Not  being  able,  or  not 
being  willing,  to  fulfil  these  additional 
conditions,  the  plaintiff  sought  to  get  his 
money  back.  He  was  out  of  pocket 
592.  6«.  3(2.  and  his  expenses,  and  the 
only  thii^  he  had  got  was  a  policy  of  in- 
surance, which  I  think  we  may  assume 
from  the  verdict  of  the  jury  (tJbough  no 
question  arises  on  that  now)  would  not 
have  been  paid  if  he  had  died  during  the 
year  he  was  insured ;  so  that,  in  &ct,  he 
had  had  no  consideration  for  his  money, 
and  the  whole  was  a  fraudulent  transac- 
tion. 

Now  I  will  assume  that  Howard  was  a 
real  person,  who  was  employed  by  the  de- 
fendants' company  to  induce  persons  to 
insure  in  the  company's  of&ce,  for  which 
they  were  to  pay  premiums  under  the  pre- 
tence of  obtaining  a  loan  of  money,  and 
that  then  conditions  were  to  be  required 
which  the  proposed  borrowers  would  pro- 
bably not  comply  with,  so  that  the  pro- 
poBU  for  a  loan  would  go  off,  and  the 
money  paid  by  way  of  premium  would 
remain  in  Howard's  hande^  or  with  the 
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defendante'  office,  with  whioh  he  was  con- 
nected. Now  that  is  the  natare  of  the 
frand  stated  in  the  plaintiff's  statement 
of  claim.  The  plaintiff  says  that  the  ar- 
rangement between  the  defendants'  com- 
pany and  Howard  was  that  Howard  should 
be  the  pretended  lender  of  money  to  the 
plaintiff,  and  that  the  defendants'  com- 
pany and  Howard  fraudulently  induced 
the  plaintiff  to  pay  the  sum  of  592.  6«.  Sd., 
and  he  claims,  not  damages,  for  the  de- 
ceit, but  virtually  a  resciBsion  of  the  con- 
tract, and  that  the  money  he  so  paid 
should  be  repaid  to  him.  The  action  is, 
therefore,  an  action  for  money  had  and 
received  by  the  defendants'  company, 
that  is  to  say,  for  money  obtained  from 
the  plaintiff  by  fraud,  either  by  the  com- 
pany itself  or  by  those  connected  with  it, 
and  which  money  the  company  got  the 
benefit  of.  Now  I  have  no  doubt  that 
whatever  question  there  may  be  as  to 
whether  an  action  can  be  maintained 
against  an  incorporated  company  for  de- 
ceit, where  the  deceit  has  been>by  an 
agent  of  the  company,  without  the  know- 
l^lge  of  the  company,  that  where  the 
company  has  obtained  money  throngh 
the  fraudulent  acts  of  its  agents,  ine 
person  defrauded  may  recover  back  his 
money  from  the  company.  Therefore, 
what  the  plaintiff  has  to  prove  in  this 
action  is,  that  he  paid  the  money  sought 
to  be  recovered  ^tck,  through  the  re- 
presentation of  those  who  were  acting 
for  the  company,  that  the  transaction 
was  fraudulent,  and  that  the  money  got 
into  the  coffers  of  the  company,  and  was 
retained  by  it.  Now  there  was  evidence 
here  that  the  money  went  into  the  coffers 
of  the  company,  and  therefore  if  it  was 
obtained  by  the  fraud  of  the  managers  of 
the  company,  the  plaintiff  would  be  entitled 
to  recover.  But  the  difficulty  is,  as  to 
the  way  in  which  he  is  to  prove  that 
frand,  when  the  transaction  on  the  face 
of  it  looks  honest  or,  at  all  events,  only 
equivocal.  Take  the  present  as  an  iso- 
lated case,  and  the  evidence  would  be 
that  one  Howard,  wbom  the  plaintiff  be- 
lieved to  be  a  real  person,  obtained  mo- 
ney  from  the  plaintiff,  and  broke  his 
undertaking  in  one  sense  by  asking  for 
greater  securities  than  he  had  at  first 
asked,  and  that  the  plaintiff  could  not 


get  it  back.  Thwe  would  also  be  evi- 
dence that  Howard  was  to  get  a  very 
large  percentage,  fifty  per  cent.,  for  intro- 
ducing the  business  to  the  company. 
These  would  be  all  the  elements  of  fraud 
which  could  be  shewn  of  the  transaction 
per  S6,  and  there  would  be  nothing  so 
pregnant  with  fraud  that  a  jury  might 
properly  be  expected  to  find  a  verdict  of 
frand  in  the  case  as  against  the  defen- 
dants. Then  the  plaintiff  offered  other 
evidence  to  shew  that  the  policy  was  a 
sham  policy,  that  the  loan  was  never  in- 
tended to  be  made,  and  so  on,  which 
would  not  appear  on  the  face  of  the  tran- 
saction between  Howard  and  the  plaintiff, 
and  further,  that  Howard  was  a  fictitious 
name,  that  it  was  a  name  for  some  other 
person,  or  possibly  for  no  person  at  all, 
but  a  mere  fictitious  name  ns^  by  the 
defendants'  company.  On  behalf  of  the 
defendants  it  is  said  that  the  plaintiff  can- 
not give  such  evidence,  that  he  cannot  shew 
general  transactions  carried  on  by  the 
managers  of  the  company,  by  which  the 
company  have  in  this  and  in  other  similar 
cases  put  forward  a  fictitious  name,  and 
hare  thereby  obtained,  under  promises  of 
loans,  moneys  by  way  of  premiums  for 
insurances,  that  the  loans  have  never 
been  made,  that  the  amounts  paid  for  the 
policies  have  been  never  returned,  and 
that  in  all,  or  in  nearly  all,  such  cases 
the  policies  have  been  never  renewed,  but 
have  been  allowed  to  drop.  The  question 
is  whether  such  evidence  was  admissible 
or  not  and  I  am  of  opinion  that  it  was  ad- 
missible. One  greatelement  of  fraud  is  the 
intention  of  the  party.  Did  the  company 
do  all  this  throngh  their  managers  with 
intent  to  defraud  the  plaintiff  of  his  mo- 
ney P  That  was  a  question  for  the  jury 
to  consider.  Possibly,  to  my  mind,  yon 
could  never  prove  fraud  at  all  if  yon 
were  only  allowed  to  shew  what  was  the 
particular  transaction,  and  were  not 
allowed  to  go  behind  it  and  to  shew  what 
had  been  done  by  the  same  party  in  a 
number  of  other  similar  cases.  Is  there 
any  rule  of  law  which  renders  this  inad- 
missible in  evidence  P  I  think  that  there 
is  not.  I  think  that  where  the  offence 
alleged  is  such  that  it  cannot  be  bropght 
home  to  the  person  charged  with  com« 
mitting  it  without  shewing  withwhat  in* 
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tent  the  aot  was  done,  the  law  pernuts 
eridenoe  of  other  acts  done  bj  the  same 
person.  Take  the  common  case  of  utter- 
ing ooonterfeit  coin,  and  there  are  other 
oaaea,  naj,  even  cases  of  morder,  where 
evidence  of  other  acts  have  been  admitted 
in  order  to  shew  the  porpose  and  intent 
of  doing  the  aot  in  question,  as  for  in- 
stance, to  prove  that  the  poison  was 
administered  intentionally  and  not  acci- 
dentally. There  is  no  different  rale  as  to 
this,  so  far  as  I  am  aware,  in  criminal 
than  there  is  in  civil  cases,  if  anything, 
the  mle  is  more  strict  in  criminal  cases. 
Now  in  the  present  case  I  will  assnme 
that  Howard  committed  the  fraud,  and 
that  the  action  is  against  him.  I  ap- 
prdbend  in  that  case  that  it  could  not 
be  disputed  that  the  plaintiff  could  give 
evidence  of  other  acts  of  Howard  with 
other  persons  of  the  same  character  as 
that  by  which  he  obtained  money  from 
tiie  plaintiff^  in  order  to  shew  that 
Howard,  in  doing  what  he  did,  intended 
to  commit  a  fraud.  Then,  if  that  be  so, 
can  this  evidence  be  given  as  regards  a 
third  party  P  If  the  evidence  had  been 
only  to  shew  that  the  managers  of  the 
defendants'  company  had  been  guilty  of 
similar  frauds,  but  which  were  uncon- 
nected with  the  fraud  on  the  plainti6^  it 
might  not  have  been  admissible,  and  t^at 
was  what  was  probably  passing  in  my 
Lord's  mind  when  this  case  came  before 
this  Court  on  the  rule  to  strike  out 
statements  of  other  transactions  from  the 
statement  of  claim.  Be  that,  however, 
as  it  may,  that  is  not  this  case.  The 
question  here  is,  whether  you  cannot 
give  such  evidenoe  when  you  identify 
the  frauds  with  the  person  by  whom 
they  were  committed.  Suppose  Howard 
be  shewn  to  be  connected  with  the  de- 
fendants' company,  and  that  it  be  proved 
that  Howard  committed  a  number  of 
these  frauds,  and  that  the  company 
knew  that  thev  were  frauds,  and  that 
Howard  did  them  for  the  use  of  the 
company,  and  that  the  company  or  their 
managers  received  the  profit  derived 
thereby,  such  evidence  would  then,  I 
think,  be  admissible,  because  that  wluch 
might  be  an  innocent,  or  at  least  a 
doabtfhl  transaotion,  taken  as  a  single 
transaction,  would  become  otherwise  when 
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in  a  number  of  other  such  transactions  a 
similar  sham  was  shewn  to  have  been 
gone  through,  and  that  the  company  had 
by  the  same  means  pocketed  sums  of 
money,  for  then  the  possibility  of  any 
mistake  which  might  have  happened  if 
this  had  been  the  first  case  would  be 
removed,  and  the  jury  might  infer  that 
in  this  case  also  the  company  intended 
'  by  means  of  the  baud  to  put  the  plain- 
tiff's money  into  their  pocket.  I  cer- 
tainly see  no  reason  why  such  evidence 
should  not  be  admitted. 

There  is  another  branch  of  the  subject. 
Howard  may  be  a  real  person  and  the 
agent  of  the  defendants.  Bat  he  may  be 
a  fictitious  person,  and  certainly  the  evi- 
denoe shews  that  the  name  was  altogether 
fictitious.  Then  in  that  view  it  appears 
to  me  the  evidence  would  be  admissible  on 
another  ground,  because  the  defendants 
or  their  managers  obtained  the  plaintifTs 
money  by  the  use  of  a  fictitious  name. 
One  transaction  might  possibly  be  ex- 
plained, but  is  it  not,  therefore,  open  to 
the  plaintiff  to  shew  that  the  name 
"  Howard  "  was  only  one  of  the  fictitious 
names ;  that  the  defendants  have  dealt 
with  A.  by  an  agent  under  the  name  of 
of  "  Howurd,"  that  they  have  dealt  with 
B.,  by  an  agent,  under  the  name  of 
"  Gard,"  that  they  have  dealt  with  C,  by 
an  agent,  under  the  name  of  "  Bogers," 
and  with  D.,  by  an  agent,  under  the  name 
of  "  Brown."  Is  not  all  this  evidence  to 
shew  that  the  use  of  a  fictitious  name  was 
frandolent  and  not  a  mistake  P  How  can 
the  fraud  be  shewn  bat  by  shewing  the 
fact  that  the  defendants  did  deal  with 
fictitious  names,  that  the  same  person  who 
acted  for  them  under  the  name  of  Howard 
was  called  Gkud,  Bogers  and  half  a  dozen 
other  names  P  I  am  at  a  loss  to  see  how 
such  evidence  is  not  admissible.  There 
was  here,  moreover,  evidence  upon  which 
a  jury  might  well  be  satisfied  that  North- 
cote,  the  secretary,  at  all  events,  well 
knew  that  these  names  were  fictitious, 
and  it  appears  to  me,  therefore,  that  upon 
this  ground  also  the  evidence  was 
admissible.  Take  now  the  case  in  another 
point  of  view.  Suppose  there  was  no 
real  person  at  all  under  all  these  names, 
but  that  all  the  names  were  fictitious 
and  there  was  no  one  to  whom  they  could 
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be  applied,  that  a  clerk  or  porter  was 
kept  at  the  house  in  Easton  Square  who 
merely  forwarded  the  letters  addressed 
there  to  Howard,  Glard  or  amy  of  the 
other  names  to  the  defendants'  manager. 
Is  not  a  party  in  snch  an  action  as  this 
entitled  to  shew  that  the  party  with 
whom  he  contracted  was  a  fiction  and 
that  there  was  really  no  one  bat  the 
defendants'  manager  who  always  corre- 
sponded with  him  under  a  fictitious 
name  ?  I  can  see  nothing  against  the 
admissibility  of  snch  evidence  to  shew 
that  the  defendants  pretended  to  contract 
as  if  there  were  these  fictitious  persons 
for  the  purpose  of  getting  the  money 
without  danger  of  discovery  and  without 
being  themselves  liable.  I  think  the  evi- 
dence was  admissible  to  connect  these 
fictitious  names  with  the  defendants,  and 
to  shew  that  the  defendants  were  the 
principals,  and  the  more  it  is  examined 
the  more  apparent  I  think  it  will  be  that 
it  is  admissible. 

On  the  other  point,  to  which  I  adverted 
at  the  commencement,  I  might  have  some 
donbt  if  this  were  an  action  for  deceit. 
The  nature  of  the  claim,  however,  is  not 
so  founded ;  it  is  not  for  deceit  font  for 
the  return  of  the  money  which  was  ob- 
tained from  the  plaintiff  by  deceit,  and 
which  according  to  the  evidence  got  into 
the  hands  of  the  defendants.  All,  there- 
fore, which  we  have  to  decide  is  that  the 
plaintiff  can  bring  this  action  against  the 
company  for  the  money  they  received 
and  which  was  obtained  from  the  plaintiff 
by  the  fraud  of  the  company's  agent,  and 
that  the  company  are  liable  to  repay  the 
benefit  they  have  obtained  through  the 
fraud  of  their  agent  though  they  may  not 
be  liable  in  damages  in  action  for  such 
fraud.  I  am,  therefore,  of  opinion  that 
the  evidence  was  rightly  received,  and 
that  this  rule  should  be  discharged. 

LiSDLET,  J; — I  am  of  the  same  opinion, 
and  after  the  veiy  exhaustive  way  in 
which  my  brother  Gfrove  has  gone  through 
the  case,  I  propose  to  make  but  very  few 
observations  upon  it.  The  action  is 
brought  to  recover  the  sum  of  59?.  68.  3d. 
which  the  company  have  received.  The 
plaintiff  says  it  was  obtained  under  these 
circumstances —  "  I  was  induced  by  the 


fraud  of  a  person  called  Howard  to  pay 
that  money  to  yon,  and  at  the  time  yon 
took  the  money  yon  knew  that  I  had  been 
so  induced  by  Howard's  fraud  to  p^  it, 
and  therefore  yon  cannot  keep  it.  Now 
the  question  is  how  such  a  case  as  that  is 
to  be  proved  ?  We  are  asked  on  behalf 
of  the  company  to  shut  oat  all  the  evi- 
dence which  shews  the  nature  of  the 
business  which  the  company  carried  on, 
to  confine  it  simply  to  what  took  place 
between  the  plaintiff  on  the  one  side,  and 
Howard  and  the  company  on  the  other. 
That  is  to  say  to  exclude  all  the  light 
which  would  shew  the  nature  of  the 
transaction.  Now  there  is  no  principle 
for  doing  anything  of  the  kind,  and  to 
ask  us  to  do  it  is  somewhat  startling. 
The  plaintiff  was  perfectly  justified  m 
-proving  what  took  place  between  him  and 
Howard  and  the  company.  As  to  that 
nothing  could  be  more  plam  and  straight- 
forwara,  and  there  was  no  appearance  of 
fraud  about  it  or  anything  of  the  kind. 
But  then  the  plaintiff  proposed  to  adduce 
evidence  to  shew  that  this  transaction 
was  one  of  a  "  fraudulent  class,"  and  was 
he  or  was  he  not  to  be  precluded  from 
doing  that  P  I  apprehend  he  was  perfectly 
at  liberfy  to  put  his  case  in  that  way, 
and  if  he  can  do  so  at  all  he  can  only  do 
it  by  going  into  a  great  number  of  other 
transactions  having  some  connection  in 
common  with  one  another.  I  quite  agree 
that,  in  order  to  prove  that  I  have  com- 
mitted a  fraud  upon  A.,  it  is  not  sufiGcient 
or  even  relevant  to  prove  that  I  com- 
mitted a  fraud  upon  B.,  G.  and  D.,  but 
let  it  be  shewn  that  the  fraud  on  A.  is  one 
of  a  class  of  other  transactions  of  the 
same  nature,  then  I  disagree  altogether 
with  that  proposition. 

Now  what  the  plaintiff  must  make  out 
is  that  Howard,  whoever  he  may  be,  in- 
duced him  to  part  with  this  money  upon 
the  false  pretence  that  he  would  get  a 
loan  if  he  did  certain  things.  Is  he  to 
be  at  liberty,  or  is  he  not,  to  shew  the 
&lsity  of  that  pretence  by  proving  that 
Howard  was  in  the  habit  of  carrying  on 
business  in  that  way,  that  is  to  say  that 
he  got  money  from  other  persons  under 
similar  false  pretences  of  loans  which  he 
never  intended  to  procure,  and  which  he 
never  did  procure. 
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Then  also  may  not  the  plaintiff  shew 
that  the  directors  and  managers  of  1>he 
defendants'  company  knew  perfectly  weU 
that  that  was  the  mode  in  which  Howard 
transacted  his  business,  and  that  that  was 
the  mode  in  which  he  induced  people  to 
come  to  the  defendants'  office  to  insure. 
I  confess  if  that  evidence  is  to  be  excluded 
it  must  be  bj  reason  of  some  strict  rule 
of  which  I  am  ignorant,  and  which  has 
not  been  pointed  out.  The  question 
really  comes  to  this ;  can  yon  or  can  you 
not  throw  light  upon  the  true  nature  of  a 
transaction  which  taken  by  itself  m^ 
be  innocent  or  may  be  fraudulent  ?  It 
appears  to  me  that  you  may,  and  that  it 
is  not  sufficient  to  say  you  cannot  because 
you  cannot  give  evidence  of  frauds  on 
other  people.  The  true  answer  is  that 
yon  may  shew  that  the  transaction  is  one 
of  a  class  having  features  in  common,  the 
feature  in  common  being  the  false  pre- 
tence and  a  knowledge  of  that  fstlse  pre- 
tence on  the  part  of  the  defendants' 
company,  and  the  moment  that  is  done 
the  plaintiff's  case  is  established. 

With  respect  to  the  other  point,  viz., 
as  to  how  far  compsodes  may  be  liable 
for  the  frauds  of  agents,  it  does  not  seem 
to  me  to  be  necessary  to  consider  it.  All  we 
have  to  consider  is,  whether  this  evidence 
is  admissible  in  an  action  of  this  kind, 
and  for  the  reasons  I  have  given,  in  addi- 
tion to  those  of  my  brother  Orove,  I  am 
of  opinion  that  the  role  must  be  dis- 
charged. 

LoBD  GoLBBiDGB,  C.J. — I  am  of  the 
same  opinion.  Many  questions,  both 
interesting  and  difficult,  have  been  raised, 
which,  when  it  becomes  necessary,  wUl 
be  decided,  but  now,  Emd  for  the  purposes 
of  this  case,  I  do  not  think  it  necessary 
either  to  decide  or  even  to  consider  them. 

The  rule  has  been  obtained  upon  one 
single  gronnd,  and  the  only  question  is, 
whether  the  evidence  was  improperly  re- 
ceived or  not  ?  There  is  really  no  other 
point  for  us  to  decide.  Now,  it  is  obvi- 
ous that  in  order  to  arrive  at  a  proper 
conclusion  on  that  point,  it  is  essential 
to  look  at  the  statement  of  claim  in 
support  of  which  that  evidence  was  ten- 
dwed.  It  is  not  necessary  to  consider 
Yau  48.— Q3.,  CJ>.  &  Esch. 
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now  whether  there  are  objections  to  the 
statement  of  claim,  for  what  the  Judge 
at  the  trial  has  to  deal  with  is  the  state- 
ment of  claim  as  it  stands. 

Now  the  general  outline  of  the  alleged 
£raud  was  of  this  description : — There  is 
an  insurance  company  and  there  is  a 
person  who  is  not,  by  lus  outward  appear, 
ance,  connected  with  the  insurance  com- 
pany as  an  agent,  a  person  who  has  been 
called  by  various  names,  and  whom  for 
the  present  purpose  it  is  convenient  to 
call  by  the  name  of  Howard,  whether 
that  may  be  his  real  name  or  not,  as  to 
which  I  do  not  stop  to  enquire.  Howard 
issues  advertisements  offering  to  lend 
money,  and  the  plaintiff  is  induced  by 
one  of  these  advertisements  to  enter  into 
a  negotiation  with  him  for  a  loan  of 
money.  Howard,  as  part  of  the  terms 
for  the  loan,  insists  upon  an  insurance,  at 
any  rate  for  a  year,  iu  the  defendants' 
company,  and  that  the  insurance  should 
be  effected  and  the  premium  paid  before 
the  negotiation  is  completed.  The  policy 
is,  accordingly,  effected  and  the  premium 
is  paid,  and  outwardly  there  is  no  con- 
nection between  Howard  on  the  one 
part,  and  the  insurance  company  on  the 
other.  After  the  payment  of  the  pre- 
minm  and  the  receipt  of  the  policy  by 
the  plaintiff,  conditions,  which  the  jnir 
found  to  be  unreasonable,  and  which 
nobody  could  have  been  expected  to 
accede  to,  were  added  to  ^e  terms  upon 
which,  according  to  the  advertisement, 
the  money  was  to  be  advanced,  and  so 
the  negotiations  fell  through,  and  no 
money  was  advanced ;  but  the  premium 
had  been  paid,  and  the  action  is  brought 
to  recover  back  the  money  that  had  been 
so  paid  under  those  circumstances. 

Now,  obviously,  as  thus  stated  there  ia 
nothing  in  the  case  that  might  not  be  per- 
fectly bona  fide.  If,  instead  of  the  Albion 
(the  character  of  which  is  now  known), 
Howard  had  desired  an  insuranoe  to  be 
effected  in  any  insurance  company  of 
undoubted  reputation,  and  that  had 
stood  alone,  the  plaintiff  would  have  lost 
his  money  and  would  not  have  been  able 
to  have  recovered  it  from  the  insurance 
company.  There  is  no  doubt'  that  if  the 
matter  had  so  stood  alone  and  this  had 
2A 
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been  an  isolated  transaction,  no  jarj 
would  have  found  a  vierdiot  for  the  plain- 
tiff. Bat  the  plaintiff  beoama  in  tima 
satisfied  that  there  yns  an  intimate  oon- 
nootion  between  Howard  and  the  defend- 
ants' company,  and  that  tlie  transaction 
between  him  and  Howaid  was  Well  known 
to  the  company;  that  the  company  and 
Howard  never  contemplated  that  the 
plaintiff  shonld  have  any  benefit,  bat 
that  the  only  thing  was  to  be  a  payment 
of  a  premium  by  the  plaintiff  which  was 
to  be  divided  equally  between  Howard 
and  the  company;  and  further  it  cams 
to  the  plaintiff's  knowledge  that  this 
was  the  conrse  of  business  which  had 
been  pursued  for  years,  and  by  which 
the  company  had  been  largely  benefited. 
That  is  the  substance  of  several  of  the 
paragraphs  in  the  statement  of  claim, 
and  if  that  could  be  made  out  it  would 
be  an  abominable  fraud.  The  only  way 
of  shewing  it  would  be  by  shewing  that 
the  transaction  was  not  an  isolated  one 
but  was  one  of  a  class  which  had  been 
effected  for  years  through  the  same 
means  and  with  the  knowledge  of  the 
defiandaots.  It  is  said  that  the  rules  of 
evidenoe  do  not  allow  this  to  be  shewn. 
No  doubt,  for  many  years  the  English 
law  of  evidence  excluded  almost  every 
one  as  a  witness  who  knew  anything 
about  the  transaction.  The  law,  how- 
ever, has  been  very  much  altered  in  this 
respect,  and  now  the  geneial  rule,  wiUi 
a  few  exceptions,  is,  that  every  thing 
which  throws  light  on  the  matter  is  to 
be  allowed  to  be  given  in  evidenoe.  It 
would,  I  think,  seem  most  ridiculous  to 
any  one  but  an  English  lawyer,  that 
the  evidence  in  dispute  in  this  case  should 
not  be  received.  Still,  of  course  it  must 
be  shewn  on  what  ground  such  evidence 
is  admissible,  and  I  think  it  is  admissible 
QU  two  grounds.  The  money  is  sought 
to  be  recovered  back  from  the  company 
because  it  was  obtained  through  the 
fraud  of  the  agents  of  the  company. 
Therefore,  two  things  ore  necessary  to 
be  established,  via.,  agency  and  fnind, 
that  is  to  say,  that  those  who  effected 
the  conixact  by  which  the  money  was 
obtained  were  the  agents  of  the  company, 
and  that  the  means  by  which  the  oon< 


trast  was  efiiaated  were  frsuidulent.  ITow 
the  agency  in  this  case,  ezo^t  as  regatds 
Howard,  and  so  &r  aa  regaids  only  the 
secretary  and  managing  director  of  the 
company,  was  beyond  all  controversy. 
There  is  no  doubt  tiiot  they  were  the 
agents  of  the  company  to  effeiot  its  bnsi> 
ness,  and  it  is  clear  that  the  company  is 
responsible  for  what  they  did  in  the  ordi- 
nary discharge  of  their  said  agency. 
Then  as  to  Howard,  it  seems  to  me  that 
it  was  competent  to  the  plaintiff  to  shew 
by  this  evidence  the  agency  of  Howard, 
and  not  the  less  so  because  in  the  course 
of  proving  it  facts  were  shewn  which  were 
to  the  prejudice  of  the  defendants.  No 
rule  exists  to  exclude  it,  because  the  evi- 
dence must  have  that  tendency  to  preju- 
dice, and  I  think  it  was  clearly  admissible 
to  prove  tiie  agency  of  HowEurd.  Now 
the  nature  of  the  evidence  was  this  :— 
An  advertisement  by  either  Howard  or 
Wood  or  some  other  name,  offering  to  lend 
money, — the  evidence  of  a  witness  who 
answered  such  advertisement,  the  receipt 
by  the  company  of  l^e  premium  for  the 
insurance  of  such  witness's  life,  and  the 
dividing  of  the  premium  between  the 
company  and  the  person  who  passed 
under  tiie  name  of  Howard,  Wood  and 
many  other  names,  and  evidence  that 
these  names  were  various  aliases,  and 
that  this  person  was  constantly  in  very 
close  communication  with  the  manag- 
ing director  and  secrebucy,  and  some- 
times other  directors  of  the  company, 
and  that  cheques  drawn  in  favour  of 
Wood  or  Rogers,  or  of  these  other 
diffearent  names,  were  r^ll  endorsed  by 
Wood.  All  this  to  mj  mind  shewed 
that  Howard  was  Wood,  and  that 
he  was  well  known  to  the  directors 
of  the  company  and  was  the  agent 
of  the  company.  The  moment  tiiat 
Howard  is  shewn  to  be  the  same 
person  as  Wood,  with  six  or  more 
different  names,  and  that  under  these 
names  the  business  has  for  some  time 
been  conducted  fraudulently  and  to  the 
benefit  of  the  company,  it  is  idle  to  say 
that  such  evidence  is  not  receivable  as 
evidence  of  the  agency.  But  that  alone 
is  not  sufficient,  because  it  must  be  shewn 
here  that  the  acts  were  done  with  ths 


Digitized  by 


Qoo^^ 


Vol.  48.] 

Blaie  t.  JUion  Life  Amirance  Society,  C.P. 
knowledge  of  tbe  company  and  for  their 
benefit.  That  is  established  by  the- same 
evidence  as  eetabUshes  the  agency,  and 
which  I  need  not  repeat.  Then  there 
remains  the  qnestion,  were  these  acts 
firandnlent  P  Sapposing  this  particular 
case  stood  alone,  no  one  conld  say  that 
there  was  oonclnsire  or,  perhaps,  even 
strong  evidence  of  &and  on  the  part  of 
the  company,  bnt  when  it  is  shewn  that 
the  same  person,  nnddr  six  or  seven  differ- 
ent names,  is  the  agent  of  the  company, 
and  that  all  the  acts  of  sach  person 
ended  in  getting  money  for  the  com- 
pany withont  any  benefit  to  the  per> 
sons  paying,  it  seems  to  me  that  their 
frandnlent  character  is  proved,  and  then 
the  two  points  which  the  j^afintiff  had 
to  make  ont,  namely,  that  Howard  was 
the  company's  agent,  and  that  he  com- 
mitted the  fraud  by  which  the  company 
obtained  money  and  was  benefited,  are 
established. 

The  evidence  is,  therefore,  I  think,  re- 
ceivable, and  it  does  not  fall  within  the 
rale  which  exdndes  res  inter  aUos  acta. 
Does  it  then  come  within  the  anthority 
of  this  case  of  Blake  v.  The  Albion  Life 
AaturtMce  Society  (1),  when  it  came  be- 
fore this  Conrt  on  an  application  by  the 
defendants  to  strike  ont  certain  state- 
ments in  the  statement  of  claim  p  So  far 
as  regards  the  deodsion  of  the  Court  on 
that  occasion,  I  think  that  there  is  no 
doubt  that  it  was  right  and  that  the 
paragraphs  which  were  there  objected  to 
by  the  defendants  were  properly  stmck 
ont.  They  are  statements  of  res  inter 
alios  aeta  without  any  attempt  to  con- 
nect them  with  steps  necessoiy  to  make 
them  res  inter  partes.  Whether  the  lan- 
guage of  two  of  the  Judges  who  de- 
cided that  case  was  sufficiently  cautions 
it  is  not  for  me  to  say,  but  with  regard 
to  what  was  then  before  the  Judges,  I  do 
not  know  that  such  language  was  in- 
oorreet.  If  it  could  &irly  bcAr  the  con- 
stmotion  put  upon  it  by  Mr.  Mclntyre, 
and  whii^  at  one  time  I  thougiit  periiaps 
it  oould,  I  should  not  hesitate  to  say 
thai  it  ongbt  not  to  be  uphdd  and  that 
I  woald  at  once  withdeaw  it,  but  I  think 
it  is  ojptBi  to  a  more  lenient  construction, 
wUab  I  hope  it  may  have  whenever  it 
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may  be  heireafter  cited.  "For  the  reasons 
which  have  been  given,  I  think  the 
evidence  was  properly  received  and  that, 
therefore,  this  rule  should  be  discharged. 

Mule  dMcharged. 


Solicitois— Jas.  Bobinson,  for  pUintiiF;  0e<nge 
Blagden,  for  defendonta. 


%fiiei/'hAfiu^q.i^,ilP^f9..li. 


[IN  THE  COMMON  PLEAS  DIVlalOJT.] 
1878.       1        LADT  MACDONALD  V.   LADY 

Nov.  12.  J  CABDraiON. 

TracHeo — 'OaaxAetr-daim —  Order  XVII. 
Tides  5  and  9 ;  Order  XIX.  ruie  3 ;  Order 
XXII.  rule  9. 

Ord»r  XVII.  rule  6,  which  empowers  a 
claim  against  a  person  as  executor  to  be 
joined  with  a  claim  against  him  personally, 
does  not  include  a  counterclaim,  cmd  a  de- 
fendant vfill  not  be  allowed  in  an  aeHon  by 
Intiff  in  his    own  right  to  join  a 


eotmter-claim  against  the  plaintiff  in  his 
representative  character  as  executor  or  ad- 
minisirator  taith  a  coweier-elaim  "against 
him  personally,  especially  if  it  wUl  em- 
ba/rrass  the  trial  of  the  action. 

Where,  however,  such  a  cowKber-claxm 
cam  be  amended  by  striking  ovi  so  mueh  of 
it  OM  relates  to  the  davm  against  the  plain' 
Uff  in  his  representoHve  character,  the 
Court,  under  Order  XXII.  rule  9,  will  or- 
der it  to  be  so  amended  instead  of  ordering 
it  to  be  struck  out  altogether. 

The  pltuntiff  is  the  widow  of  the  B^ght 
Honourable  Godfrey  William  Wentworth 
Lord  Macdonald,  and  the  defendant  is  the 
widow  of  the  Bight  Honourable  John 
Lord  Garing^n,  and  is  the  sole  executrix 
of  his  will. 

It  appeared  from  the  plaintiff's  state- 
ment of  claim,  that  certain  hereditaments 
and  premises  in  the  county  of  Buckingham 
which  had  been  limited'  and  settled  to 
the  use  of  the  Honourable  Bichard  Eaire 
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and  the  Bev.  Charles  Hudson,  and  their 
heirs,  during  thejoint  lives  of  the  said  Lord 
Macdonald  and  the  plaintiff,  in  trust  for 
the  separate  use  of  the  plaintiff,  without 
power  of  anticipation,  and  subject  to  cer- 
tain  uses  and  limitations  in  favour  of  the 
said  Lord  Macdonald  for  his  life,  to  the 
use  of  the  plaintiff  and  her  assigns  for 
'  life,  were  by  an  indenture  of  lease,  dated 
the  10th  of  May,  1856,  made  between 
the  said  B.  Hare  and  G.  Hudson  of  the 
first  part,  the  plaintiff  of  the  second  part, 
the  said  Lord  Macdonald  of  the  third 
part,  and  the  said  Lord  Carington  of  the 
fourth  part,  demised  to  the  said  Lord 
Carington,  for  the  term  of  twenty-one 
years,  &om  the  25th  of  March,  1856,  at 
the  yearly  rent  of  3,8001.,  and  the  said 
statement  of  claim  set  out  a  covenant  to 
repair,  which  the  said  Lord  Carington  had 
by  the  said  indenture  entered  into  with 
the  said  B.  Hare  and  C.  Hudson  and 
"  the  person  for  the  time  being  entitled 
to  the  premises  thereby  demised  in 
possession." 

The  statement  of  claim  stated  that  the 
said  Lord  Macdonald  died  on  the  25th  of 
July,  1863,  and  that  the  plaintiff  was  the 
person  for  the  time  being  entitled  in  pos- 
session to  the  premises  so  demised,  that 
the  said  Lord  Carington  entered  into 
and  was  possessed  of  the  said  premises 
for  the -said  term,  and  afterwards  died  on 
the  17th  of  March,  1868,  and  that  after 
his  death  all  his  estate  and  interest  therein 
vested  by  assignment  in  the  defendant, 
who  entered  into  and  became  possessed 
thereof  for  the  i-esidue  of  the  said  term. 
The  said  statement  of  claim  set  out 
several  breaches  of  the  said  covenant  to 
repair  by  the  said  Lord  Carington  dur- 
ing his  life,  and  by  the  defendant  since 
his  death,  and  concluded  with  a  claim  for 
5,500Z.  damages  for  the  breaches,  as  well 
from  the  defendant  as  executrix  of  the 
said  Lord  Carington  as  from  her  in  re- 
spect of  her  own  de&olt. 

The  defendant  delivered  a  statement 
of  defence,  set-off  and  counter-claim,  in 
which  by  way  of  set-off  and  counter-claim 
she  alleged  that  the  plaintiff  was  the  sole 
executrix  of  the  will  of  the  said  late  Lord 
Macdonald,  and  that  at  the  time  of  the 
lease  of  the  10th  of  May,  185  6,  the  demised 
premises  were  in  the  possession  of  the 


Boid  late  Lord  Macdonald.   The  said  ooun- 
ter-claim  contained  statements  of  many 
matters  relating  to  the  title  to  the  demised 
premises  which  it  is  not  necessary  to  set 
out  for  the  purposes  of  this  report.     It 
is  sufficient  to  state  that  it  alleged  that 
prior  to  and  at  the  date  of  the  said  lease 
negotiations  had  taken  plaoe  between  the 
late  Lord  Macdonald,  the  plaintiff  and 
the  late  Lord  Caring^ton,  for  the  purchase 
by  the   late  Lord    Carington  m>m  the 
l^aintiff  or  the  late  Lord  Macdonald,  of 
the  fee  simple  of  the  demidbd  premises, 
and  that  it  was  thereupon  agreed  by  and 
between  the  late  Lord  Carington  and  the 
late  Lord  Macdonald,  with  the  sanction 
and  assent  of  the  plaintiff,  that  the  said 
premises  should  be  demised  to  the  late 
Lord  Caringt<m  by  the  lease  of  the  10th 
of  May,  1856,  and  that  the  late  Lord 
Macdonald  should  further    execute    an 
indenture   of   the    10th  of  May,   1856, 
which    was    accordingly     executed     by 
and  between  the  late  Lord   Macdonald 
and  the  late    Lord    Carington,   which, 
after     reciting    the     said    lease,    con- 
tained certain  covenants  which  were  fully 
set  out  in  the  said  counter-claim,  and  one 
of  which  in  effect  was  that  if  the  said  late 
Lord  Carington,  his  executors,  adminis- 
trators or  assigns  should  at  any  time 
during  the  said  term  created  by  the  said 
lease  be  desirous  of  purchasing  the  said 
demised  premises  in  fee  at  the  price  of 
100,0001.  and  should  give  notice  m  writ- 
ing of  such  desire  to  the  person  entitled 
to  the  said  premises  in  possession,  and 
pay  such  price,    then  that  the  proper 
parties  shonld  execute  deeds  for  convey- 
ing the  inheritance  in  fee  of  the  said 
premises  to  the  said  late  Lord  Carington, 
or  to  such  person  as  he  should  direct, 
but  that  no  breach  of    such  covenant 
should  give  a  right  of  action  if  the  said 
late  Lord  Macdonald  and  every  person 
claiming  or  deriving  title  through  him, 
at  the  request  and  costs  of  the  said  late 
Lord  Carington,  his  executors,  adminis- 
trators or  assigns,  should  do  all  such  acts 
as  might  be  necessary  for  effectually  con- 
veying the  said  inheritance  in  fee  as  afore- 
said.    The    defendant    stated  that  the 
plaintiff  was  a  person  claiming  and  de- 
riving title  through  the  late  Lord  Mac- 
donald, within  the  meaning  of  audi  oove- 
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nant.  The  defendant  also  stated  that  the 
late  Lord  Carington  before  his  death,  and 
the  defendant,  as  executrix,  after  his 
death,  were  each  during  the  said  t^rm 
desirous  of  purchasing  the  demised  pre. 
mises  as  agreed,  but  that  before  any 
breach  by  the  defendant  or  the  late  Lord 
Garington,  the  plaintiff  wrongMly  re- 
fused to  be  bound  br  the  said  covenants, 
and  wrongfully  rescinded  and  put  an  end  ' 
thereto,  and  refused  to  carry  out  the 
same.  The  said  counter-claim  set  out 
various  breaches  by  the  plaintiff  of  the 
covenants,  and  it  also  alleged  that  the 
late  Lord  Carington  and  the  defendant, 
as  executrix  as  aforesaid,  had,  with  the 
knowledge  of  the  late  Lord  Macdonald 
and  of  3ie  plaintiff,  expended  between 
70,0OOZ.  and  80,000L  on  the  faith  of  the 
performance  by  the  plaintiff  of  the  said 
oovenants ;  that  at  the  time  of  the  making 
of  the  said  indenture  the  late  Lord 
Garington  had  informed  the  plaintiff  and 
the  late  Lord  Macdonald  of  his  intention 
that  such  sum  should  be  so  expended, 
and  that  the  said  indenture  was  intended 
by  the  plaintiff  and  the  late  Lord  Mac- 
donald and  the  late  Lord  Garington  to 
protect  the  late  Lord  Garington  and  his 
estate  firom  losing  the  benefit  of  such 
expenditure. 

The  oonnter-olaim  and  set-off,  after 
stating  that  by  such  expenditure  tiie  de- 
mised premises  had  risen  to  the  value  of 
170,0002.  or  180,000J.,  and  that  the  de- 
fendant had  been  unable  to  obtain  a  con- 
veyance of  the  said  premises,  concluded 
as  follows: — "And  the  defendant  in 
her  own  right  or  in  the  alternative  as 
executrix  as  aforesaid,  claims  to  set  off 
against  the  plaintiff's  claim,  if  any,  so 
much  of  the  damages  caused  by  the  said 
breaches  of  covenant  as  may  be  equal 
thereto,  and  further  counter-claims  against 
the  plaintiff  either  as  executrix  of  the 
late  Lord  Macdonald  or  otherwise. 

"1.  80,0002.  damages  for  the  breaches 
aforesaid. 

"  2.  Interest  thereon  at  52.  per  cent, 
per  annnm,  from  the  date  thereof  till 
judgment. 

"3.  Such  farther  or  other  relief  as  the 
Court  shall  think  fit." 

The  plaintiff  applied  to  Field,  J.,  at 
chamben  for  an  order  under  Order  ZXIL 
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rule  9,  that  such  counter-claim  might  be 
excluded.  The  learned  Judge  refused  to 
make  any  such  order. 

Melhr  (BiM8e22  OriffitTit  with  him),  for 
the  plaintiff,  now  moved  for  such  order, 
on     appeal  from  the  learned  Judge. — 
The  case  of  Isherioood  v.  OlcUmoto  (1)  is 
an  authority  that  the  plaintiff  is  assignee 
within  the  statute  82  Hen.  8.  c.  84,  and 
entitled,  as   such,  in  her  own  right  to 
maintain  this  action  for  breach  of  the 
covenant    which    was    made    by    Lord 
Garingrton  in  the  lease  of   May,  1856. 
The  counter-claim  is  against  the  plaintiff 
in  the  alternative  as  executrix  of  the  late 
Lord  Macdonald  or  otherwise.     A  defen- 
dant cannot  plead    a    counter<.claim  in 
respect  of  a  plaintiff's  liability  as  execu- 
trix in  answer  to  an  action  by  such  plain- 
tiff, brought  in  respect  of  what  she  is 
entitled  to  in  her  own  right  and  not  in 
her   representative    character.      At    all 
events  there  is  no  power  to  join  such 
counter-claim  with  one  against  the  plain- 
tiff personally.     Order  XVII.  rule  5,  is 
restricted  to  claims  and  does  not  include 
counter-claims.     It  B&ja,  "  Glaims  by  or 
against  an  executor  or  administrator  as 
such  may  be  joined  with  claims  by  or 
against  him   personally,"   and   there  is 
this  proviso, "  provided  the  last  mentioned 
claims  are  alleged  to  arise  with  reference 
to  the  estate   in  respect  of   which  the 
plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator."     That  shews 
that  the  rule  is  intended  to  apply  only  to 
cases  in  which  the  estate  is  the  same  out 
of  which  the  rights  of  both  parties  may 
arise.     It  cannot  apply  to  such  a  case  as 
the  present.     Under  Order  XIX.  role  3, 
a  defendant  is  allowed  to  set  off  or  set  up 
by  way  of  counter-claim,  any  right  or 
cjiium  whether  it  sound  in  damages  or 
not,  "  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross  action,  so  as  to  enable 
the  Gourt  to  pronounce  a  final  judgment 
in  the  same  action  both  on  the  original 
and  on  the  cross    claim."     These    last 
words  are  referred  to  by  Kelly,  G.B.,  in 
Blake  v.  Ajppleyard  (2),  as  limiting  the 

SS  M.  &  S.  882. 
47  IJB.-W  3,  Bep.  Ezch.  407;  a.  &  Law  Bep. 
8  Ex.  S.  19fi. 
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effect  of  the  previoiiB  words,  wfaioh  declare 
that  a  counter-claim  shall  have  the  same 
effect  as  a  statement  of  claim  in  a  cross 
action.  The  counter- claim,  therefore, 
must  be  of  such  a  nature  as  to  allow  the 
Ooart  to  pronounce  one  judgment.  That 
cannot  be  done  where,  as  here,  the  rights 
of  the  parties  are  different,  and  where 
the  counter-claim  against  the  plaintiff 
as  executrix  can  be  no  answer  to  a  cause 
of  action  accruing  to  her  in  her  own  right. 
In  Padtmck  v.  iSeo«  (3)  HaU,  V.O.,  struck 
out  a  counter-claim  as  tending  to  delay 
and  embarrass  the  plaintiff  where,  in  an 
answer  to  a  claim  by  the  plaintiff  per- 
sonally, the  defendant  by  counter-claim, 
sought  to  set  off  a  claim  against  the  plain- 
tiff as  executor  which  could  not  foe  de- 
cided without  an  administration  suit. 
The  case  of  Hodeon  v.  Mochi  (4),  which 
may  be  cited  by  the  other  side,  is  vety 
different  from  ^e  present  case,  as  there 
the  plaintiffs'  claim  was  as  executors,  and 
the  counter-claim,  which  was  allowed, 
was  also  against  them  in  their  same 
character  as  executors. 

0.  Bowen,  for  the  defendant. — The 
counter-claim  substantially  is  a  claim 
against  the  plaintiff  in  her  individuality, 
and  not  as  executrix,  and  so  Field,  J.,  at 
chambers  considered  it  to  be.  If  the 
Court  thinks  that  the  claim  against  the 
plaintiff  as  executrix,  cannot  be  main- 
tained as  an  answer  to  the  action  by 
way  of  counter  ..claim,  the  defendant  would 
elect  to  abandon  so  much  of  the  counter- 
claim, as  relates  to  a  claim  against  the 
plaintiff  as  executrix. 

[LiHDLBT,  J. — The  case  of  Newell  v. 
The  NatwiMl  Provincial  Bank  of  England 
(5)  is  a  decision  of  this  Court  against 
^e  connter-claim  being  so  maintainable. 
DxmiAN,  J. — Moreover,  if  the  joining  of 
the  two  claims  in  the  counter-claim  was 
in  our  opinion  embarrassing  to  the  trial, 
we  should  not  allow  them  to  be  joined.] 

Though  underthesecircumstances,  if  the 
defendant  had  to  elect,  the  election  would 


(3)  46  law  J.  Bep.  Cbanc  860 ;  a.  c.  Law  Bep. 
2  Oh.  D.  786. 

(4)  47  Law  J.  Bep.  Chanc.  604 ;  b.  c.  Law  Bep. 
8  Ch.  D.  668. 


(6)  46  Law  J.  B«p.  C  J>.  2S6 ;  i.  e.  Law  Bep. 
-      -.496. 


(6)46; 
1  C  J".  D. 


be  to  give  up  the  claim  against  the  plain- 
tiff as  executrix,  yet  why  ahould  she  be  pat 
to  such  election  ?  The  defendant  has  a 
double  claim  against  the  plaintiff,  a  claim 
against  her  personally,  and  also  a  daim 
against  her  as  execatnz,  and  all  that  the 
defendant  has  done  in  thie  counter-claim 
has  been  to  state  those  claims,  audit  was 
the  intention  of  the  Judicature  Act  that 
'  this  should  be  done,  and  there  is  nothing 
embarrassing  to  the  plaintiff  by  the  de- 
fendant relying  on  one  as  well  as  on  an- 
other of  these  counter-claims.  The  case 
of  Padivick  V.  Scott  (3)  is  rather  more  in 
favour  of  the  defendant  than  of  the  plain- 
tiff, for  Yice-Chancellor  Hall  in  that  case 
seemed  inclined  to  think  that  Order 
XVII.  rule  5  applied  to  counter-daims. 
A  counter-claim  is  a  claim.  The  wording 
of  Order  XIX.  rule  3  is  large  enough  to 
enable  the  counter-claim  to  embrace  amy 
claim  which  may  be  the  subject  of  a 
cross  action,  and  though  the  judgment  to 
be  pronounced  is  to  dispose  finally  of  1^ 
whole  case,  namely,  both  the  claim  of 
the  plaintiff  and  the  cross  claim  of  the 
defendant,  it  need  not  be  as  to  both  a 
judgment  of  the  same  sort. 

MeUor,  in  reply,  cited  Trelecmen  y. 
Bray  (6). 

D^KiiAxr,  J. — I  most  own  that  in  the 
course  of  the  argument  my  mind  has 
fluctuated  a  great  deal  as  to  what  is  the 
true  effect  to  be  g^yen  to  a  counter-claim 
under  the  rules  under  the  Judicature  Act. 
I  think,  however,  that  to  give  it  the 
power  which  it  is  assumed  to  have  by  the 
defendant's  counsel,  one  must  read  Order 
XIX.  rule  3  before  Order  XVII.  rule  5. 
It  might  then  be  apparently  contended 
that,  as  Order  XIX.  role  3  says  that 
"  such  set-off  and  counter-claim  shall  have 
the  same  effect  as  a  statement  of  claim  in 
a  cross  action,"  the  other  order  which 
would  then  follow,  namely.  Order  XVU. 
rule  5,  which  gives  power  to  join  claims 
against  an  executor  as  such  with,  claims 
against  him  personally,  would  include 
counter-claims  as  well  as  claims.  Bat 
I  do  not  think  that  such  was  the  inten- 
tion of  these  orders.  There  may  be 
good  reason  for  allowing  a  person  who  ban 

(6)  W. ».  (1876)  234. 


Digitized  by 


Google 


MIOHAELHAS  1678  to  KICHAELMAS  1870. 


Vol.  48.] 

Maedonald  r.  Carington,  C.P. 

a  daim,  either  in  liis  personal  or  repre^ 
aentatiye  character,  as  executor  or  ad- 
ministrator, to  sue  in  the  alternatire,  or 
for  a  person  so  to  defend  in  the  alter- 
native, yet  it   does  not  follow  that  a 
defendant  can  by  way  of  oonnter-claim 
claim  a  right  to  set  off  an3rthing  which 
he  may  have  against  a  plaintiff,  whether 
against  him  personally  or  in  his  repre- 
sentative character.     It  appears  to    me 
that  some  strong  anthorify  is  necessary 
before  I  hold  that  "  ooantw-olaims  "  are 
inchided  in  "  daims  "  nnder  Order  XVII. 
mle  5.     The  only  vestig«  of  a  dictum 
which  has  been  cited  in  favour  of  it,  is 
the  passage  from  the  judgment  of  Hall, 
V.C.,  in  Padwieh  v.   Scott  (3),  where, 
after  staidng  that  "  the  counter-claim  was 
rested  on  Order  XVII.  mle  5,  by  which 
claims  against  persons  as  executors  may 
be  joined  with  claims  against  the  same 
persons  in  their  own  rights,"   he  ^ys, 
"  assuming  the  word  '  claim '  here  could 
be  taken    to    include  counter-claim,   it 
would  not  allow  such  a  counter-claim  as 
this."     That  was  a  mere  assumption  for 
the  purpose  of  argument,  and  I  do  not 
think  that  the  Yice-Chancellor  meant  to 
assume  that  in  fstct   "  claim "  in   that 
order  meant  anything  of  the  kind,  as  has 
been  here  contended  for,  and  therefore, 
in  my  opinion.  Order  XVII.  mle  5  does 
not  uolade  a  counter-claim,  and  a  de- 
fendant is  not  at  liberty  to  join  a  claim 
against  a  plaintiff  as  executor  with  one 
against  a  plaintiff  personally,  and,  con- 
sequently, the  counter-claim  in  this  case 
cannot  stand.     But  even  if  this  be  not  so, 
and  aasbming  that  it  is  possible  to  join  a 
oounter-claim  against  a  plaintiff  in  his 
personal  character,  with  one  against  him 
in  his  representative  character,  still  it 
ought  to  be  a  case  of  such  a  kind  that 
i^e  so  joining  anch  counter-claims  will 
not  embarrass  the  fair  trial  of  the  cause. 
Now,  here  it  appears  to  me  that  to  join 
them  in  this  case  would  be  very  incon- 
venient and  undesirable.     Independently 
of  the  existeace  or  not  of  assets,  I  think 
that  the  counter-claim  is  so  drawn  as  to 
make  it  difficolt  to  see  the  way  in  which 
it  is  intended  at  the  trial  to  be  relied  on, 
namely,  whether  as  a  claim  against  the 
plaintiff  personally,  or  as  a  claim  against 
her  in  her  representative  character.    My 
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brother  Field  at  chambers  refused  to  set 
aside  the  counter-claim  on  the  g^und,  as 
I  understand,  that  it  consisted  of  a  claim 
against  the  plaintiff  personally,  and  I 
think,  as  far  as  I  have  been  able  to  make 
out  &om  the  argument,  the  claim  is  snb- 
stantiaUy  one  of  that  nature.  Then  by 
Order  XXII.  rale  9,  we  have  power  to 
order  a  counter-claim  to  be  excluded  or 
to  make  such  other  order  as  shall  be  just. 
Now  we  do  not  think  it  necessaiy  to 
make  an  order  for  striking  the  counter, 
claim  out  altogether,  because  it  is  easy  to 
strike  out  so  much  of  it  as  is  embarrassing 
and  to  confine  it  to  a  claim  against  the 
plaintiff  personally,  and  we  therefore 
order  that  that  shall  be  done.  We  also 
think  that  under  the  circumstances  the 
costs  of  this  rale  should  be  costs  in 
the  cause,  and  abide  the  event  of  the 
action. 

Liin>i.ET,  J. — I  am  of  the  same  opinion. 
I  do  not  think  it  necessary  to  strike  ont 
the  whole  of  the  counter-claim,  though  it 
ought  not  to  stand  as  it  is  without 
amendment.  The  claim  which  the  plaintiff 
makes  is  not  one  which  she  states  she  is 
entitled  to  as  representative  in  any  way, 
but  to  which  she  is  entitled  in  her  own 
right  on  the  covenant.  Now  the  defen. 
dant  sets  up  a  case  against  the  plaintiff 
of  a  threefold  description ;  first,  a  claim 
against  the  plaintiff  personally,  inasmuch 
as  the  plaintiff's  predecessor  in  title  en< 
tered  into  a  covenant  which  run  with  the 
land,  and  so  bound  the  plaintiff,  and  for 
the  breach  of  which  by  the  plaintiff  in  her 
individual  character,  and  not  as  exe- 
cutrix, damages  are  claimed ;  secondly,  a 
claim  against  the  plaintiff  also  in  her 
individual  character  on  the  g^und  of 
certain  expenses  which  were  incurred 
with  the  knowledge  of  the  plaintiff  on  the 
faith  of  the  performance  of  the  covenant 
giving  an  option  to  purchase.  This  claim, 
as  well  as  the  first  one,  being  against  the 

?laintiff  individually,  ought  to  be  allowed, 
'hen  thirdly,  there  is  a  claim  of  damages 
against  the  plaintiff  as  representing  the 
estate  of  the  person  who  entered  into  the 
covenant  for  the  option  to  purchase.  That 
last  is  one  which  I  think  ought  not  to  be 
mixed  up  with  the  others.  The  action  by 
the  plaintiff  is  on  a  covenant  for  the 
breach  of  which  she  snes  in  her  i|idividual 
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character,  and  the  oonnter-olaim  ia  against 
her,  both  indiyidnally  and  as  ezecntriz. 
Now,  ought  all  these  to  be  allowed  to 
stand  P  It  is  obvions  that  even  assaming 
the  last  claim  lies  ^^ainst  the  plaintiff,  it 
is  not  an  answer  to  this  action,  and  if  it 
stood  alone,  there  wonld  be  jadgment  in 
her  &yoar  in  respect  of  her  action,  and 
jadgment  against  her  in  a  totally  different 
character.  Now  Order  XIX.  role  3  says 
it  is  true  that  "  a  defendant  in  an  action 
mar  set  off  or  set  np  by  way  of  oonnter- 
olami  against  the  claims  of  the  plaintiff 
any  right  or  claim  whether  snch  set-off  or 
counter-claim  sound  in  damages  or  not, 
and  such  set-off  or  counter-claim  shall 
have  the  same  effect  as  a  statement  or 
claim  in  a  cross  action,  so  as  to  enable 
the  Oourt  to  pronounce  a  final  judgment 
in  the  same  action,  both  on  the  onginal 
and  on  the  cross  claim."  But  I  shoold 
understand  that  to  mean  that  the  defen- 
dant in  any  action  may  set  up  any  claim 
against  the  claim  of  the  plaintiff  which  he 
may  have  against  the  plaintiff  in  the  same 
character  as  that  in  which  the  plaintiff 
himself  sues.  .  And  I  see  nothing  which 
brings  the  present  case  within  that  order 
and  rule.  Then  Order  XYII.  rule  5  does 
notapply,£br,  as  pointed  ontbyHall,y.G., 
in  Padmek  v.  Scott  (3),  the  reason  .of 
enacting  it  was  the  difficulty  of  deciding 
when  an  executor  became  personally  in- 
terested in  his  testator's  assets.  The 
counter-claim  as  drawn,  therefore,  fails, 
and  then  comes  the  question,  what  is  to 
be  done  ?  We  think  that  so  much  of  the 
counter-claim  as  relates  to  a  claim  against 
the  plaintiff  as  executrix  should  be  struck 
out,  and  that  to  that  extent  the  counter- 
claim should  be  amended. 

Bute  aeeordimgly. 


Solicit<n« — J.  'Whitehouse,  agent  for  Wynne  & 
Son,  for  plaintiff;  Freehflelds  &  Williams,  for 
defendant. 


8.      1 
,  30.  / 


BICHTKB  V.  LUTON. 


1878 

Nov.  5, 

Interpleader— Foreign  Attachment  in 
Lord  Mayor'*  Court — Oamishee  Order 
obiamed  dwring  Exiatenee  of  Attachment — 
Procedure. 

The  operation  of  a  gamiehee  order  made 
under  the  Common  Lom  Procedure  Act, 
1854,  M  not  truponded  by  the  eanstenee  of 
an  attachment  w  the  Lord  Mayor's  Court, 
the  former  being  a  process  of  execution,  the 
latter  merely  a  process  to  compel  an  appear' 
ance. 

This  was  on  action  tried  before  Lush,  J., 
at  the  Onildhall  in  February,  1878,  and 
reserved  for  further  consideration.  The 
facts  sufficiently  appear  in  the  judgment 
of  the  Court. 

Morgan  Lhifd  and  Lyon,  for  the  plain- 
tiff. ■ 

VaugJian  Williams,  for  the  defendant. 

The  following  authorities  were  cited 
during  the  argument — 

PiOott  V.  Wilkinson  (1)  ;  Oatterall  v. 
Kenyoti  (2) ;  Ex  parte  Williams ;  Be 
Daviea  (3)  ;  WatU  v.  Porter  (4)  ;  Hirsch 
V.  Goates  (6) ;  Magrath  v.  Hardy  (6) ; 
Holmes  v.  Tutton  (7) ;  WM  v.  Hull  (8) ; 
17  &  18  Vict.  c.  126.  ss.  61,  62. 

Our.  adv.  vuU. 

The  following  judgment  was  delivered 
(on  November  30)  l^ — 

Ltish,  J. — This  was  an  interpleader 
issue  directed  to  tiy  the  question  whether 
a  sum  of  1292.  8«.  Id.  paid  into  Court  by 
an  order  of  Master  Dodgson,  dated  the . 

(1)  2  Hurl.  &  0.  72 ;  a.  c.  8  Hnri.  Sc  0.  346 
a.  c.  32  Law  J.  Rep.  Ezch.  201 ;  «.  e.  84  Law  J. 
Bep.  Ezch.  (Ex.  Gh.)  22. 

(2)  3  Q.B.  Bep.  810 ;  8.  o.  11  Lav  J.  Bep.  Q.B 
260. 

(3)  41  Law  J.  Bep.  Baokr.  88 ;  i.  e.  Law  Bep. 
7  Cliane.  814. 

(4)  8  E.  &  B.  748;  i.  c.  28  Law  J.  Bep, 
Q.B.  845. 

(6)  18  Com.  B.  Bep.  7(7 ;  e.  c.  2fi  Law  J.  Bep, 
CJ.  315. 

(6)  4  Bing.  N.C.  782 ;  a.e.  7  Law  J.  Bep.  CJP, 
299 

(7)  fi  E.  &  B.  66 ;  1.  c.  24  Law  J.  Bep.  aB, 
846. 

(8)  4  Com.  B.  Bep.  287 ;  s.  e.  16  Law  J.  Bep. 
C,P.  187- 
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26tii  of  November,  1877,  belongs  to  tbe 
plaintiff  or  to  tbe  defendant. 

The  defendant  in  April  or  May,  1877, 
reoovered  a  judgment  a^inst  one  Plock, 
and  obtained  on  the  7th  of  May  a 
garnishee  order  attaching  a  debt  erowing 
one  hj  instalments  from  one  Stone  to 
Plock,  and  ordering  payment  of  the  in- 
stalments to  the  defendant  nntil  his 
judgment  shonld  be  satisfied. 

On  the  28rd  of  November,  1877,  and 
while  the  garnishee  order  remained  in 
foroe,  the  plaintiff  bronght  an  action  in 
tbe  Mayor's  Gonrt  of  London  against 
Plock,  and  issued  an  attachment  from 
that  Court  npon  the  same  debt. 

That  action  proceeded  no  farther, 
and  although  an  application  was  after- 
wards  made  by  Stone  in  the  Mayor's 
Gonrt  to  dissolve  the  attachment,  nothing 
was  done  beyond  a  verbal  direction  by 
the  Judge  that  the  attachment  should 
stand  over  until  the  defendant's  garnishee 
order  should  have  been  satisfied. 

On  the  30th  of  .October,  1877, 
Laxton  recovered  another  judgment 
against  Plock,  and  obtained  a  second 
garnishee  order,  and  b^  the  order  of  the 
26th  of  November,  directing  this  issue, 
the  Master  ordered  that  when  the  gar- 
nishee has  paid  into  Court  so  much  of 
the  instalments  as  is  provided  for  by  the 
order  of  the  7th  of  May,  he  should  pay 
the  residue,  as  the  instilments  fell  due, 
into  Court,  till  he  had  under  that  order 
paid  in  1292.  8».  Id.,  the  amount  of 
lAzton's  second  judgment,  to  abide  the 
event  of  the  issue. 

The  question  therefore  argued  was,  whe- 
ther the  existonce  of  the  attachment  in 
the  Lord  Mayor's  Court  prevented  the 
operation  of  the  second  garnishee  order. 
When  the  nature  of  the  two  prooesses 
is  considered,  I  think  it  cannot  be  doubted 
that  the  garnishee  order  prevails.  A 
foreign  attachment  is  merely  a  process 
to  compel  an  appearance.  As  soon  as  the 
defendant  in  the  action  in  the  Mayor's 
Conrt  appears  the  attachment  is  gone ;  if 
he  does  not  appear,  the  plaintiff  in  the 
action  in  that  Court  may  proceed  to 
execution  for  the  money  attached  in  the 
hands  of  the  garnishee,  but  before  he 
can  attain  this  process  he  must  give  bail 
to  repay  the  amount  to  the  defendant  in 
Vou  48.-QJ3..  C  J.  tc  KxCB. 


the  action  if  judgment,  therefore,  shonld 
within  a  given  time  be  given  for  defen- 
dant. Nothing  short  of  payment  by  the 
garnishee  under  pressure  of  an  execution 
out  of  the  Mayor's  Court  will  amount 
to  a  defence  in  any  action  brought  against 
him  by  his  creditor  for  the  debt  attached 
— Magrath  v.  Hardy  (6).  A  garnishee 
order,  on  the  other  fawid,  is  a  process  of 
execution.  The  debt  from  Stone,  the 
garnishee,  to  Plock,  the  judgment  debtor, 
not  being  disputed,  the  Judge  might 
have  ordered  payment,  and,  in  de&ult  of 
payment,  execution  against  Stone.  If 
Plock  had  brought  an  action  against  him 
for  any  instalment  due  before  the  issuing 
of  the  garnishee  order.  Stone  would  have 
had  no  defence.  He  cannot  have  a  better 
defence  as  against  a  garnishee  order  is- 
sued by  a  judgment  creditor  of  his  creditor 
Plock,  than  he  had  against  Plock  himself  . 
All  the  rights  of  Plock  as  against  Stone 
were  transferred  by  the  garnishee  order 
to  Laxton,  with  the  additional  remedy  of 
summary  execution.  I  therefore  give 
judgment  for  the  defendant. 

Judgment  for  defendant. 


Sdicitoxs — E.  W.  Chriatmat,  for  plaintaff;  Hatpsr, 
Bioad  &  Battcock,  for  defendant. 
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Friendly  Societies  Act,  1876,  88  ^  89 
Vict.  c.  60.  s.  80 — Bisputeg  between  Sooieiy 
and  Memiera — Beference  to  Arbitration — 
Jurisdiction  of  Magistrate  over  Diiputed 
Olaim. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.O.  66.] 
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JaASNETT  (appellant)  v.  BRABLIT 
(respondent). 

Ooets — A  etionfor  Slander  where  Damaget 
'^j'^f-miyt/  ^«  '^**  40«. — 21  Jan.  1.  c.  16.  8.   6 — 
^^J,/'//-^^^  Judicature  Act,  1875,  Order  LV. 

^  J^^g^  ^_  Where  m  an  action  for  slander  tried  by 
\^i;^_^m.~j.  ajM^y,  the  plaintiff  obtained  a  verdict  with 
^^i^^rT//Vt_  nominal  damiages,  the  Judge  at  the  trial 
O  3  Xi/C4.  r?  refumng  to  certify  for  costs, — Held  (re- 
/     versing  the  decision  of  the  Court  of  Appeal), 

that  the  plaintiff  was  entitled  to  his  fuU 

costs.  Parsons  v.  Ti Tiling,  46  Law  J.  Bep. 

G.P.  230;  s.  c.  Law  B^.  2  C.P.  D.  119, 

approved. 

This  was  on  appeal  £ram  a  decision  of 
the  Goort  of  Appeal  reported  46  Law  J. 
Bep.  EzGh.  545  ;  s.  c.  Law  Bep.  2  Ex.  D. 
849,  reversing  a  decision  of  the  Ex- 
cheqner  Division. 

The  action  was  for  slander,  and  was 
bronght  bj  the  appellant  against  the  re- 
spondent  for  alleged  slanderons  words 
nttered  by  tl^e  respondent  against  the 
appellant  in  the  wav  of  his  business.  The 
cause  was  tried  at  the  Derbyshire  Spring 
Assizes,  1877,  when  a  verdict  was  given 
for  the  appellant,  damages  one  &rwing. 
Lord  Justice  Amphlett,  who  tried  the 
cause,  refused  to  make  ai^  order  as  to 
costs.  On  taxation  the  blaster  allowed 
to  the  appellant  his  full  costs,  considering 
himself  bound  by  the  decision  jn  Parsons 
V.  TimMng  (1). 

The  respondent  appealed  to  Field,  J., 
in  chambers,  who  referred  the  matter  to 
the  Court,  when  Pollock,  B.,  and  Hnddle- 
ston,  B.,  affirmed  the  Master's  decision, 
but  granted  leave  to  appeal  and  reserved 
the  costs  of  the  litigation  for  the  Court  of 
Appeal.  The  respondent  accordingly  ap- 
p^ed,  and  BramweU,  L.J.,  and  Brett, 
L.J.  (Kelly,  G.B.,  dissenting),  reversed 
the  decision  of  the  Exchequer  Division 
and  gave  judgment  for  the  respondent. 

This  appeal  was  then  brought. 

Mr.  MeUor  and  Mr.  B.  T.  Beid,  for  the 
appellant,  contended  that  the  effect  d£ 


[N.8. 


(he  provisiomi 
of  the  statute  of  James  with  regard  to 
costs  (2).— 

The  purpose  of  that  <nrder  was  to  sub- 
stitute a  simple  and  uniform  rule  as  to 
costs  for  the  multifarious  and  contra* 
dictoiy  prooedure  previously  existing  at 
common  law.    Numerous  statutes,  uom 
the  statute  of  Qloucester  downwards,  had 
introduced  a  variety  of  practice  in  par- 
ticular   oases    based  on  no  definite  or 
consistent  principle.    In  equity,  on  the 
contrary,  the  practice  had  always  been 
that  costs  should  be  within  the  absolute 
discretion  of    the    Judge.      The    intro- 
ductory words  of  Order  LV.,  "  subject  to 
the  provision  of  this  Act,"  and  the  special 
saving  provisions  with  regard  to  actions 
in  the  County  Courts  contained  in  sec- 
tion 67  of  the  Judicature  Act,    1873, 
indicate  the  intention  of  the  Leg^Iators 
to  repeal  generally  the  existing  enact- 
ments   wiw    regard    to    costs,    and   to 
establish  in  their  stead  a  uniform  rule 
based  upon  the  rule  "  hitherto  acted  upon 
in  the  Courts  of  Equity."     To  this  rule, 
however,  an  exception  is  made,  that  in 
actions  ^ed  by  a  jury  "  costs  shall  follow 
the  event."    But  even  in  cases  coming 
within  the  exception,'  the  discretionary- 
power  of  the  Judge  is  maintained,  and  he 
IS  empowered  on  good  cause  shewn  to 
order  otherwise. 

It  has  been  contended  that  the  mean- 
ing of  Older  LV.  is,  that  "  the  event " 
means  "  the  legal  event,"  that  is,  the  event 

(2)  21  Jae.  1.  c.  10,  s.  6  enaeU  «  That  in  aU 
acbona  upon  the  case  for  aUnderoiu  woida  .  .  . 
if  the  jniy  upon  the  trial  of  the  issue  in  such 
action,  or  the  jniy  that  shall  enquire  of  the 
damages,  do  find  or  assess  the  damages  nnder 
forty  shillings,  then  the  plaintiff  or  plAinti0ii  in 
Booh  action  shall  have  and  racoiver  only  ao  mnch 
costs  as  tlie  damages  so  given  or  assessed  amoont 
unto  without  any  flirdier  inerease  of  the  same,  any 
law,  statute,  cnstom  w  wage  to  the  contmiy  in 


ny  wise  notwithstanding." 

By  - 


2C. 


(1)46: 
C.P.  D. 


46  Law 
119. 


J.  Bep.  C.P.  230;  s.  e.  Law  Bep. 


By  Older  LV.  of  the  Jndieatnie  Act,  1876  (88 
&  39  Viet.  c.  87),  it  is  enacted  tiat:  "Subject  to 
the  provisions  of  the  Act,  the  costs  of  and  in- 
cident to  all  proceedings  in  the  High  Court  shall 
be  in  the  discretion  of  the  Conrt  ....  provided 
that  where  the  issae  or  action  is  tried  by  jury  the 
costs  ahsll  Ibllow  the  event,  unless  upon  appli- 
cation made  at  the  trial  for  good  cause  shewn,  tha 
Jndga  before  whom  such  action  or  issue  is  triad,  or 
the  Conzt,  shaU  otherwise  order." 
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as  Hmited  \s^  tiie  provisions  of  the  \'ario'a8 
Btafcaies.  But  tnis  oonstraotioii  would 
re-introdnoe  the  chaos  which  it  was  the 
object  of  Order  LV,  to  reduce  to  order. 
The  proTisions  of  this  order  being  incon- 
sistent with  the  statute  of  James,  the 
latter  most,  according  to  the  ordinary 
rule  as  to  the  construction  of  statutes,  be 
regarded  as  repealed. 

Mr.  Lawranee  and  Mr.  Bighorn,  for  the 
respondent. — By  constming  the  word 
"event"  to  mean  the  event  as  provided 
hj  the  statute  of  James  in  cases  of 
slander,  all  the  alleged  inoonsistencf 
between  that  statute  and  Order  LY.  is 
done  away  with.  The  costs  will  then 
follow  the  verdict,  as  provided  by  the 
order,  the  Judge  not  having  oraered 
otherwise,  but  subject  to  the  provisions 
of  the  previous  statute  by  which  the 
amount  of  such  costs  is  limited,  so  as  not  to 
exceed  the  amount  of  damages  awarded. 
Before  the  passing  of  the  Judicature 
Acts  even  a  Judge's  certificate  could  not 
give  to  a  plaintiff  in  an  action  for  slander 
more  costs  than  damages — Evans  v. 
Beet  (3) .  See  alse  Marshall  v.  Martin  (4) . 
If  Order  LY.  is  to  have  the  effisot  of  re- 
pealing the  provisionB  of  the  statute  of 
James,  it  must  also  repeal  all  previoudy 
existing  rules  with  regard  to  costs,  ft 
has,  however,  been  held  by  the  Court  of 
Appeal  in  the  case  of  The  Daioz  (5)  that 
tiie  rule  of  the  Court  of  Admiralty  laid 
down  in  the  case  of  The  Schwan  (6),  still 
prevails,  notwithstanding  the  passing  of 
the  Judicature  Acts,  whereby  a  defendant 
in  a  collision  case  who  succeeds  on  a  plea 
of  oompulsoiy  pilotage  is  not  entitled  to 
his  costs.  It  is  submitted  that  the  words 
of  the  Order  LY.  are  general,  and  ought 
not  to  be  held  to  repeal  the  special  pro- 
visions of  the  statute  of  James.  See 
Baker  v.  Oakes  (7). 

Mr.  MeUor  in  reply. 

(8)  9  Com.  B.  Bep.  N.8.  891 ;  s.  c  30  Lav  J. 
B^.  C.F.  16. 

(4)  89  Lnr  J.  Rep.  Q.B.  86 ;  b.  c.  Law  B«p.  6 
03.239. 

(6)  *7  law  J.  Bep.  P.,  D.  &  A.  1. 

(6)  48  Law  J.  Bep.  Adm.  18;  «.cLawBep. 
4  A  ft  E.  187. 

a 46  Law  3.  Bm.  QJB.  246;  •.e.LMrBmu 
D.m. 
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Lobs  Hathsblet. — The  appellant  in 
this  case  was  the  defendant  in  an  action 
'for  slander  brought  against  him  by  the 
respondent,  the  plaintiff  in  the  action, 
and  the  verdict  was  obtained  by  the 
plaintiff,  with  damages  assessed  by  the 
jury  at  one  farthing.  The  Act  21  Jac.  1. 
o.  16.  s.  6  provides  that  when  a  plaintiff 
in  an  action  of  slander  shall  not  recover 
more  than  40s.  damages,  he  shall  not 
have  more  costs  than  damages ;  and  the 
question  upon  this  appeal  is,  whether  or 
not  Order  LY.,  under  the  Judicature  Act 
of  1875,  coupled  with  the  33rd  section  of 
that  Act,  has  had  the  effect  of  repealing, 
or  at  least  modifying,  the  above  enact- 
ment of  the  statute  of  James  1.  This 
Order  LY.,  made  under  the  Judicature 
Act  of  1875,  is  contained  in  the  schedule 
of  that  Act,  and  is  made  a  part  of  the 
Act,  and  must  be  so  dealt  with.  It 
directs  that  "the  costs  of  and  incident 
to  all  proceedings  in  the  High  Court" 
of  Judicature  established  by  the  Act 
"  shall  be  in  the  discretion  of  the  Court," 
but  "subject  to  the  provisions  of  the 
Act."  The  same  Order  excepts  certain 
causes  which  have  no  relation  to  the 
matter  now  in  hand,  and  also  provides 
that,  "  where  any  action  or  issue  is  tried 
by  a  jury,  tbe  costs  shall  follow  the 
event,"  "  unless  the  Judge  who  tries  the 
action  shall  otherwise  order."  In  the 
case  before  us  no  order  has  been  made  by 
tiie  Judge ;  and  the  majority  of  the  learned 
Judges  in  the  Court  of  Appeal  have 
held  that  the  Act  of  James  1,  being  an 
Act  directed  towards  a  special  and  limited 
object,  is  not  repealed  by  the  general 
afiSnnative  enactment  contained  in  this 
Order  LY.,  notwithstanding  the  83rd 
section  of  the  Judicature  Act  of  1875, 
which  repeals  certain  specified  Acts, 
"and  any  other  enactment  inconsistent 
with  this  Act  and  the  principal  Act." 

Now  I  think  that  Order  LY.,  when 
speaking  of  the  costs  following  the  events 
must  be  taken  in  the  first  place  to  mean 
that  he  who  has  succeeded  in  his  cause 
shall,  without  regard  to  the  amount  of 
damages  which  he  shall  recover,  be  en- 
titled to  his  costs,  unless  the  Judge  shall 
otherwise  order.  I  say  I  take  that  to  be 
tbe  meaning,  if  we  are  simply  to  consider 
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eanutt  r.  BracO^,  HX. 

ilie  Order  itself,  and  are  not  to  consider 
its  effect  npon  the  statute  of  James, 

An  argument  deserring  of  very  great 
attention  appearB  to  haVe  influenced  the 
minds  of  the  majority  of  the  learned 
Judges  in  the  Court  below,  an  argument 
derived  from  a  well-known  class  of 
authorities,  which  have  determined  that 
an  Act  directed  towards  a  special  object, 
or  special  class  of  objects,  will  not  be 
repealed  by  a  subsequent  general  Act 
embracing  in  its  generality  those  par- 
ticular objects,  unless  some  reference  be 
made  directly  or  by  necessary  inference 
to  the  preceding  special  Act.  The  law 
upon  this  subject  is  stated  in  the  obser- 
vations of  a  text-writer  cited  by  Lord 
Justice  Bramwell.  But  I  prefer  taking 
the  law  as  it  ia  laid  down  by  Lord  Justice 
Turner  in  a  well-known  case,  which  gave 
rise  to  a  considerable  amount  of  dis- 
cussion, that  oiHawhmt  v.  Oathercole  (8). 

The  question  there  was  whether  or  not 
the  Act  of  Elizabeth,  or  that  clause  of  it 
at  least  which  prohibits  the  charging  of 
benefices,  had  been  repealed  by  a  subse- 

anent  Act  of  a  very  late  date,  passed  in 
lie  reig;n  of  the  present  Queen,  with 
reference  to  rendering  judgments  more 
effectual  on  behalf  of  creditors,  and 
which  spoke  of  giving  effect  to  those 
judgments  against  various  classes  of 
property,  enumerating,  amongst  others, 
as  a  subject-matter  of  charge  under  the 
Act,  any  "  interest  in  or  out  of  any  lands, 
tenements,  rectories,  advowsons,  tithes, 
rents  and  hereditaments."  An  attempt 
was  made  to  charge,  under  a  judgment 
by  virtue  of  that  Act,  certain  tithes  which 
were  in  the  hands  of  a  clergyman,  on  the 
ground  that  the  statute  of  Elizabeth  had 
been  repealed  by  this  statute,  which  gave 
effect  to  judgments  over  (amongst  other 
things)  "rectories,  advowsons,  tithes, 
rents  and  hereditaments ; "  but  it  was 
held  that  it  had  no  such  effect.  What 
might  have  been  held  if  there  had  been 
notning  whatever  for  the  statute  to 
operate  npon  in  the  shape  of  tithes,  ad- 
vowsons and  rectories  would  have  been  a 
matter  for  consideration ;  but  inasmuch 
as  there  are  lay  tithes,  and  as  we  know, 
of  course,  that    advowsons  as  well  as 

(8)  6Deaez,M.&a.  1;  b. c.  24 Law X  Bep. 
Chane.S82. 


tithes  may  be  in  tiie  hands  of  laymen,  it 
was  held  that  there  was  enough  to  answer 
the  purposes  of  the  words  used  in  the 
Act  of  Victoria  relating  to  judgments; 
and  it  was  held  that  the  general  intent 
and  object  of  that  Act  was  simply  to 
give  a  facility  of  remedy  to  a  judgment 
creditor,  and  that  it  was  in  no  way 
directed  to  the  particular  class  of  persons 
and  objects  which  are  defined  in  the 
statute  of  Elizabeth.  Indeed,  in  the 
course  of  the  argument  it  was  observed 
that  the  Statute  of  Frauds  might  have 
been  open  to  the  same  observation,  be- 
cause there  tithes  are  mentioned  in  rela- 
tion to  judgments ;  and  it  certainly  never 
entered  into  anybody's  mind  that  the 
Statute  of  Frauds  would  have  any  opera- 
tion upon  the  statute  of  Elizabeth. 

Lord  Justice  Turner  reviews  the  whole 
subject  in  his  judgment;  and  what  he 
says  is  this : — "  The  principal  question 
which  we  are  called  upon  in  this  case  to 
decide  is,  whether,  under  the  provisions 
of  the  statute  1  &  2  Vict.  c.  110.  s.  13, 
a  judgpnent  entered  up  in  any  of  Her 
Majesty's  Superior  Courts  at  Westmin- 
ster operates  upon  an  ecclesiastical  bene- 
fice held  by  the  person  against  whom  the 
judgement  is  entered  up."  Then  he  shews 
that  it  may  apply  to  lay  tithes,  and  pro- 

Eerty  of  that  description,  in  the  hands  of 
hymen;  and  then  he  says  that,  in  con- 
struing Acts  of  Parliament,  "regard 
must  also  be  had  to  the  intent  and  mean- 
ing of  the  Legislature.  The  rule  npon 
tins  subject  is  weU  expressed  in  the  case 
of  StradUng  v.  Morgan  (9),  in  which 
case  it  is  said,  '  That  the  Judges  of  the 
law  in  all  times  past  have  so  far  pursued 
the  intent  of  the  makers  of  statutes  that 
they  have  expounded  Acts  which  were 
general  in  words  to  be  but  particular 
where  the  intent  was  particular;'  and 
after  referring  to  several  cases,  the  report 
contains  the  following  remarkable  pas- 
sage:— 'From  which  cases  it  appears 
that  the  sages  of  the  law  heretofore  have 
construed  statutes  quite  contrary  to  the 
letter  in  some  appearance,  and  those 
statutes  which  comprehend  all  things  in 
the  letter  they  have  expounded  to  extend 
but  to  some  things,  and  tJiose  which 

(9)  1  Plowd.  304. 
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generally  prohibit  all  people  from  doing 
Buch  an  act  Hinesj  have  interpreted  to 
permit  Bome  people  to  do  it,  and  those 
which  include  every  person  in  the  letter 
they  have  adjudged  to  reach  to  some  per. 
sons  only ;  which  ezpositionB  have  always 
been  founded  upon  the  intent  of  the 
Legislature,  which  they  have  collected 
BometimeB  by  considering  the  cause  and 
necessity  of  making  the  Act,  sometimes 
by  comparing  one  part  of  the  Act  vrith 
another,  and  sometimes  by  foreign  cir. 
cnmstanoes ;  so  that  they  have  ever  been 
gfuided  by  the  intent  of  the  Legislature, 
which  they  have  always  taken  according 
to  the  necessity  of  the  matter,  and  ac- 
cording to  that  which  is  consonant  to 
reason  and  good  discretion.'  " 

The  doctrine  is  laid  down  there  as  folly 
as  in  the  learned  text-writer  cited  by  Lord 
Justice  Bramwell  {MamoelVt  Inierfreta- 
turn  of  Statutes,  p.  157),  and  the  grounds 
and  reasons  of  it  are  very  well  explained 
and  satisfactorily  established.  This  will 
be  found,  I  thiiuc,  on  looking  into  and 
analysing  the  various  cases  on  the  sub- 
ject (which  I  do  not  enter  into  because 
it  is  nnneoeesaiy  so  to  do)  to  be  the 
governing  idea  aad  conception,  and  the 
conclusion  which  has  been  founded  upon 
it  by  the  Courts  of  Judicature.  When 
an  Act  of  Parliament  repeals  a  preced- 
ing Act  which  relates  to  a  certain 
definite  subject-matter,  distinctly  laid 
down  for  the  guidance  of  those  who  are 
to  be  operated  upon  by  the  Act  of  Par- 
liament in  that  special  matter,  or  to  a 
paiticnlar  class  of  persons  who  are  to  be 
either  protected,  or  it  may  be,  affected 
adversely  by  a  particular  clause  of  the 
enactment,  then  the  Legislature  is  pre- 
Buqied  to  have  had  that  very  special 
subject-matter  and  that  very  special  class 
of  persons  in  contemplation  when  the  sub- 
sequent statute  was  passed ;  and  if  there 
was  a  general  Act  subsequently  passed,  the 
generality  of  which  was  large  enough,  as 
me  as  words  go,  to  comprehend  the  par- 
ticular matter  dealt  with  in  the  previous 
enactment,  it  will  be  considered  whether 
or  not,  as  regards  the  persons  who  are  to 
be  affected  or  protected  by  the  Act,  per- 
800S  who  are  not  in  any  way  mentioned 
or  specified  by  the  subsequent  general 
Act  ai«  to  be  injniionsly  aJSected  by  an 
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adverse  enactment,  or  deprived  of  a 
benefit  they  are  entitled  to  under  a  pre- 
vious enactment.  And  in  that  case  the 
Court,  in  constming  the  subsequent 
general  Act  of  Parliament,  would  expect 
to  find  something  or  other  pointing  out 
that  the  attention  of  the  Legislature  had 
been  turned  towards  the  former  special 
enactment,  &c.,  in  pitssing  the  general 
Act,  that  it  has  made  the  new  enactment 
with  the  view  of  embracing  every  case 
(including  that  special  case)  embraced 
within  the  provisions  of  the  previous  Act. 
Now,  considering  the  question  in  that 
point  of  view,  let  us  see  in  the  first  place 
what  the  special  Act  of  James  1.  did. 
That  Act  can  hardly  be  said  to  have  con- 
templated a  special  class  of  persons ;  and 
it  only  says  that  anybody  bringing  an 
action  of  slander  who  does  not  recover 
more  damages  than  40«.,  shall  not  re- 
cover more  costs  than  damages.  It  can 
hardly  be  said  that  persons  disposed 
to  bring  actions  for  damages  for  slander 
can  be  held  to  be  a  class  of  persons  who 
are  to  be  struck  at  on  the  one  hand,  or 
on  the  other  hand  to  be  regarded  and 
who  must  be  held  as  not  to  be  within  the 
generality  of  another  Act,  which  would 
embrace  all  classes  of  persons  whatsoever. 
It  is  simply  a  general  Act  striking  gene- 
rally at  all  persons  who  bring  this  class 
of  action,  but  they  do  not  form  any  par- 
ticular class  of  the  community  who  are 
entitled  to  any  special  observance,  care  or 

Trd  in  the  framing  of  a  subsequent  Act. 
think  this  wiU  be  apparent  when  you 
come  to  consider  what  the  object  of  this 
Act  of  James  1.  was.  It  was  this — In  the 
matter  of  costs  the  Common  Law  Courts 
had  no  discretion  such  as  the  Courts  of 
Chancery  had  at  all  times  asserted.  The 
Common  Law  Courts  were  obliged  to  go 
back  to  a  legislative  enactment  in  order 
to  arrive  at  their  power,  or  rather  their 
duty,  for  power  they  had  none,  of  dealing 
with  costs.  The  statute  of  Gloucester 
which  was  passed  in  6th  Edw.  1,  is  the 
foundation  of  the  Common  Law  juris- 
diction as  to  costs,  and  that  statute  bonnd 
the  Common  Law  Judges,  so  that  they 
could  not  in  any  way  depart  from  the 
rule  that  was  laid  down,  that  costs  fol- 
lowed the  event.  Therefore  it  was  neces- 
sary to  except  ont  of  that  strict  and  rigid 
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role  anj  case  which  the  Legidainre 
might  consider  worthy  of  such  exception. 
The  Legislatare,  finding  that  there  was 
one  general  sweeping  enactment  which 
deprived  the  Common  Law  Conrts  of 
their  discretion,  and  compelled  them  to 
hold  in  all  cases  that  the  costs  followed 
the  event,  thonght  that  there  was  a  par- 
ticular case  in  which  there  might  be  an 
exception  made  from  the  hard  and  fast 
role,  that  costs  foUowed  the  event  what- 
ever the  particular  cironmstances  might 
be.  Now,  when  the  Jndicatnre  Act  was 
passed,  this  difficulty  was  got  rid  of  for 
ever,  once  for  all,  as  regards  the  Common 
Law  Courts.  The  two  jurisdictions  were 
mingled,  and  tiie  same  powers  and  au- 
thorities were  given  to  what  were 
formerly  the  Common  Law  Courts,  that  is 
to  say,  to  those  who  had  to  try  what  pre- 
viously were  Common  Law  actions — the 
same  authoiiW  was  given  to  them  as  had 
always  existed  on  the  part  of  the  Courts 
of  Equity.  The  Legislature  gave  its  sane- 
tion  distinctly,  as  a  part  of  the  Judicature 
Act  of  1875,  to  this  Order  LY.  in  the 
schedule.  By  the  Judicature  Act  the 
Leg^latnre  gave  a  direct  aathority  to  all 
the  Judges  of  the  Conrts  constituted 
under  the  Judicature  Act,  and  vested  in 
them  a  discretion  which  was  to  guide 
and  determiqp  them,  according  to  the 
circumstances  of  each  case,  in  the  dis- 
position of  costs. 

Li  a  gfeneral  application  of  one  rule  as 
to  costs,  it  will  be  considered  (at  aU  events 
Parliament  so  held)  reasonable  and 
proper  that  exceptions  should  be  made, 
for  the  express  purpose  of  preventing 
this  otherwise  general  rule  £rom  govern- 
ing all  cases,  whatever  their  circum- 
stances might  be.  The  argument  with 
reference  to  the  withdrawal  of  any  object 
of  a  special  Act,  passed  anterior  to  the 
general  Act,  from  its  operation,  entirely 
foils,  when  you  come  to  see  that  it  was 
not  a  particular  class  of  Her  Majesty's 
subjects  who  were  exempted  firom  the 
operation  of  a  particular  rule,  but  that  a 
mode  was  pointed  out  of  administering 
justice  in  certain  cases,  which  mode  was 
rendered  necessaiy  by  the  previous  course 
of  leg^islation,  which  bad  laid  down  a 
distinct  and  rigid  rule  not  otherwise 
eapable  of  beii^   dispoeed  of.     Wlien 


this  Jndicatnre  Act  of  1875  cune  to  be 
passed,  it  was  seen  that  it  was  no  longer 
necessary  that  any  such  special  exemp- 
tion should  be  provided,  because  in  every 
class  of  suit,  whatever  might  be  the 
character  of  the  action  or  the  position  of 
the  parties,  there  was  a  power  left  to  the 
Judge  in  his  absolute  discretion  (meaning 
of  course  his  judicial  discretion)  to  deter- 
mine this  question  of  costs.  The  case  nS. 
a  trial  before  a  jury  is  no  doubt,  by  Order 
LY.,  exempted  in  the  first  instiuice  from 
the  discretionary  power  of  the  Judge. 
The  Judg^  who  had  the  power  to  make 
the  order  and  to  nve  to  it  the  authority 
and  efiTect  of  an  Act  of  Parliament,  laid 
down  as  the  primary  rule  to  guide  those 
who  should  have  to  act  upon  it  hereafter, 
that,  as  a  general  rule,  tiie  costs  should 
follow  the  event  in  jury  trials,  but  even 
in  that  case  they  did  not  deprive  the 
Judgfe  of  his  discretion,  for  they  added 
the  words,  "  unless  the  Judg^  shall  other- 
wise order." 

Let  us  now  see  what  would  be  the 
effect  if  we  did  not  hold  that  this  Order, 
together  with  tiie  Judicature  Act,  super- 
seded the  special  enactment  of  James  on 
the  subject  of  actions  of  slander.  The 
effect  would  be  this :  you  would  have  out- 
standing an  absolute  rule  applying  to  a 
particular  class  of  cases,  actions  of  slander, 
as  hard  and  &st  that  the  Judges  should 
not  award  the  costs,  as  it  had  been  before 
that  they  should  award  them,  although 
vou  have  a  subsequent  Act  of  Parliament 
mtended,  as  it  seems  to  me,  to  render  the 
course  of  procedure  in  the  Courts  about 
to  be  established  under  the  Act,  analogous 
to  that  which  had  from  aU  time  been  the 
practice  of  the  Court  of  Chancery.  Fore- 
seeing that  the  Judges  would  have  fiill 
power  to  make  rules  as  to  costs  under  the 
17th  section  of  the  Act  in  future,  which, 
indeed,  they  have  made-  in  the  present 
case,  and  that  full  power  as  to  costs,  in 
reference  to  all  subjects  which  were 
formerly  subjects  of  Common  Law  juris- 
diction, would  be  placed  in  the  hands 
of  the  Judge,  and  that  he  might,  at  his 
discretion,  entirely  supersede  the  opera- 
tion of  that  rule  in  the  Common  Law 
Courts,  they  seem  to  me,  in  reference  to 
that  object,  and  many  other  olcrjeots  con- 
tained in  the  order,  to  have  provided  Hak 
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thia  diffioalty  ariainjf  from  clashing  with 
other  AiOtB  of  the  Legislature,  should  be 
entirely  oyercome.  They  provide  for  that 
by  the  33rd  section  or  the  Judicature 
Aot  of  1875,  which  expressly  enacts  that 
"  From  and  after  the  commencement  of 
this  Act  there  shall  be  repealed  the  Acts 
specified  in  the  second  schedule  of  this 
Act ; "  and  also  "  any  other  enactment 
inconsistent  with  this  Act  or  the  princi- 
pal Act."  Now,  any  order  whatever  as 
to  costs  made  as  the  Judges  have  power 
to  make  an  order  under  tiae  17th  section, 
— made  as  is  provided  for  in  the  Act  of 
Parliament  itself,  would,  if  you  were  not 
to  construe  this  Act  as  repealing  previous 
Axsts  as  to  reference  of  costs,  down  to  the 
last  Act  passed  relating  to  special  costs, 
bristle  with  inconsistencies.  Any  Act 
giving  discretion  to  the  Court  must  be 
inconsistent  with  any  special  Act  not  re- 
pealed  by  this  33rd  section;  and  any 
regulation  whatever  that  was  made  re- 
lating to  costs  would  teem  with  insuper- 
able difficulties  if  we  were  not  to  hold  that 
all  those  previous  Acts,  which  defeated 
this  intention  of  the  Legislature  with  re- 
gard to  costs,  were  repoded  by  the  SSrd 
section. 

I  do  not  rely  much  npon  the  67th  sec- 
tion of  the  Judicature  Aot  of  1873,  with 
reference  to  costs  in  proceedings  in  the 
County  Courts.  That  was  relied  upon 
somewhat  by  some  of  the  learned  counsel 
as  shewing  that  where  there  was  an  in- 
tention to  except  a  certain  class  of  costs 
that  class  of  costs  was  specified.  The 
rule  was  relied  upon  that  the  esBpre««io 
umiM  implies  the  excZuMO  aiterius.  I  do 
not  rely  upon  that  section ;  I  do  not  think 
it  is  necessary  to  do  so  ;  but  what  I  do 
lely  upon  in  this  case  is,  that  this  enact- 
ment of  James  1.  was  not  made  in  regard 
to  anjr  definite  portion  of  property,  or  any 
definite  class  of  persons,  but  that  it  was 
made  as  a  particular  exception  from  a 
general  rule  laid  down  by  a  previous 
statute ;  that  that  previous  statute  must 
be  altogether  abrogated  by  the  necessity 
of  the  case  by  the  Aot  of  1875  ;  and  that 
in  order  to  meet  the  power  given  to  the 
Judges,  that  of  having  an  absolute  dis- 
cretion with  regard  to  costs,  it  is  neces- 
sary that  every  portion  of  the  Act  of 
Parliament  inconsistent  with  that  general 
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discretion  should  be  swept  away,  unless 
there  be  some  local  or  specif  wrong 
which  we  have  not  yet  heard  of,  in  any 
part  of  the  Act,  in  the  case  which  has 
been  argued  before  us.  Except  in  that 
way  it  must  be  intended  that  the  full 
discretion  given  to  the  Judges  of  allow- 
ing costs  should  be  upheld  notwithstand- 
ing any  enactment  inconsistent  with  it, 
and  any  enactment  inconsistent  with  it 
must  be  taken  to  be  abrogated. 

I  have  not  said  a  word,  it  will  be  ob- 
served, and  I  shall  not  do  so,  npon  a 
point  which  was  much  dwelt  upon  by  the 
learned  Lord  Justice  Bramwell,  to  whose 
opinion  I  attach  great  weight,  with  refer- 
ence to  other  Acts  of  Parliament  relating 
to  costs.   There  is  a  series  of  Acts  referred 
to  by  the  l^med  Lord  Justice  which  in 
special  cases  give  what  are  called  double 
or  treble  costs.     I  can   conceive  many 
circumstances  which  might  make  a  dif- 
ference between  those  cases    and    this 
which  is  now  before  the  House.     What  I 
see  ia  that  the  Court  of  Chancery,  always 
having  had  this  jurisdiction  with  re^rd 
to  costs,  and  the  Courts  of  Common  Law 
never  having  had  it  since  the  6th  of 
Edward  1,  ihere  being  an  intention  on 
the  part  of  the  Legislature  that  in  all 
cases  beforq^  the  High  Courts  whether 
Common  Law  or  Equity,  there  should  be 
one  common  oourseof  procedure,  the  inten- 
tion being  that  the  Order  and  Bnles  made 
on  that  subject  should  be  sanctioned  by 
that  Act,   eveiything  inconsistent  with 
them  must  be  considered  as  being  done 
away  with  by  the  operation  of  the  33rd 
section.     The  Court  of  Chanceiy  always 
bad  the  power  to  regulate  costs,  and  the 
Coart  of  Chancery,  in  dealing  with  costs, 
might  give  costs  as  between  party  and 
party,  which  we  know  are  &r  from  in- 
demnifying a  successful  suitor ;  or  (as  in 
many  oases  I  have  known  it  done)  the 
Court   of   Chancery    might  reduce  t^e 
cost«.    The  Court  might  say  thf^  SOI. 
should  be  paid  for  the  costs,  whatever 
they  might  be,  or  any  other  particular 
snm,  always,  of  course,  below  the   full 
costs  as  between  solicitor  and  client;  the 
Court  had  no  power  to  increase  the  costs 
beyond  that.     Therefore,  with  respect  to 
those  enactments  as  to  double  costs  and 
treble  costs  and  the  like,  I  think  the 
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argament  need  not  be  paraned,  and  I  will 
not  delay  yonr  Loidships  bj  ao  doing ; 
bat  it  will  easily  be  perceived  that  they 
relate  to  qnite  a  different  subject  matter 
from  that  in  which  the  discretion  is  to  be 
absolnte.  Those  costs  are  rei^y  penal ; 
the  costs  to  be  paid  by  a  party  in  a  case 
of  this  kind  are  measnred  by  the  amonnt 
of  damages.  I  say  that  there  may  be  a 
different  argament  founded  upon  that, 
bat  I  am  not  assenting  to,  or  dissenting 
from  that  argament.  It  is  enough  for 
me  to  say — and  I  confine  my  observations 
entirely  to  that  question — ^that  this  parti- 
cular statute  of  James  1 .  has  been  operated 
upon  by  the  Judicature  Act,  so  as  to 
nuke  it  inapplicable  to  the  present  case. 

Under  these  circumstances,  I  propose 
to  your  Lordships  to  reverse  ijie  decision 
of  the  Court  below,  and  to  direct  that 
the  appellant  should  have  his  costs  in  the 
proceedings  in  the  Court  below  and  his 
costs  in  this  appeal. 

LoBD  O'Haoan. — ^I  also  am  of  opinion 
that  the  judgment  of  the  Court  of  Appeal 
should  be  reversed. 

Formerly,  the  rule  as  to  costs  was  dif- 
ferent in  Courts  of  Common  Law  and 
Courts  of  Equity.  In  the  latter  they  were 
in  the  discretion  of  the  Judge ;  in  the 
former,  with  some  statutable  exceptions, 
they  foUowed  the  event,  and  the  snocessfol 
party  took  them  as  of  course.  The  sta- 
tutes making  the  exceptions  were  difficult 
of  constraction,  and  not  alvrays  capable 
of  satisfactory  reconcilement  with  each 
other,  and  I  well  remember  how  often 
they  embarrassed  counsel  and  puzzled 
.  Judges,  and  how  great  was  the  conflict  of 
decision  upon  them,  whilst  I  practised  at 
the  bar,  and  sat  upon  the  bench  in  a  Court 
of  Common  Law. 

The  purpose  of  the  Judicature  Act  was 
to  establish  one  great  tribunal,  with  con- 
sistent and  homogeneous  action  in  all  its 
parts,  and,  as  far  as  possible,  an  assimila- 
tion of  practice  and  procedure.  The 
matter  of  costs  was  one  of  the  most  im- 
portant with  which  the  Legislature  had 
to  deal  in  carrying  out  this  purpose ;  and, 
in  entire  harmony  with  it,  the  order  we 
are  considering,  which  has  the  full  force 
of  law,  declares  that  "  the  costs  of  and 
incident  to  all  proceedings  in  the  High 


Court  of  Justice  shall  be  in  the  discretion 
of  the  Court."  The  operation  of  that  rule 
is  as  larg^  as  words  can  make  it,  and  it 
was  apparently  designed  to  extend  to  all 

Erooeedings  the  discretionary  power  which 
ad  before  governed  only  those  in  Eqilily. 
It  is  expressly  qualified  as  to  mortgagees 
and  trustees,  and  by  the  proviso  with 
which  we  have  to  deal,  that  on  a  trial  1^ 
jury  "  the  costs  shall  follow  the  event, ' 
unless  the  Judge  shall  determine  others 
wise. 

Now,  in  the  first  place,  assuming  the 
law  to  be  that  mere  general  words  do  not 
repeal  special  provisions,  unless  there  is 
a  plain  inoonsistency  between  them,  I  am 
of  opinion  that  there  is  here  such  an  in- 
consistency. An  enactment  that,  in  a 
particular  instance,  a  successful  suitor 
shall  have  no  more  costs  than  damages, 
and  an  enactment  that  "  in  all  proceed- 
ings "  the  Judge  may  give  himsach  costs 
as  in  his  discretion  he  may  deem  right, 
seem  to  me  irreconcilable,  and  if  they  are, 
the  latter  enactment  must  prevail,  sub- 
stituting the  wide  discretion  for  ttie 
peremptory  rule. 

And  why  should  we  strain  to  discover 
another  and  a  narrower  oonstraction 
when  we  oonsider  that  the  general  object 
of  the  statute  was  to  work  an  assimila- 
tion, which  such  a  construction  would 
mo  tanto  forbid ;  and  when  we  find  the 
Legislature  declaring  that,  in  the  event 
of  a  conflict  between  the  rules  of  law  and 
equity,  the  rules  of  equity  shall  have  tJie 
preference  ?  The  continuing  operation 
of  the  statute  of  James  would  confessedly 
limit  the  discretionary  action  of  the 
Judge,  which  equity  maintained;  and 
why  should  we  labour  to  find  reasons  for 
that  limitation  in  opposition  to  the  de- 
clared policy  of  the  statute,  and  in  spite 
of  the  substantial  inconsistency  between 
the  old  law  and  the  new  P 

If  this  rule  had  terminated  without  the 
proviso,  I  do  not  think  that  the  nniversal 
discretion  of  the  Judge,  save  in  the  spe- 
cially excepted  cases,  could  reasonably 
have  been  denied ;  and  I  do  not  see  in 
the  subsequent  words  anything  to  abri^e 
it,  so  as  to  work  a  revival  of  the  Act  of 
James  I.  The  direction  that  "  the  costs 
shall  follow  the  event"  would,  in  ordinary 
understanding,  point  to  the  saooess  or 
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bjlnre  of  the  parties  to  the  suit  respeo- 
tivelv  as  deteiiniiiin^  the  right,  or  the 
liabiUtf ,  not  to  a  portion  bat  to  the  whole 
of  the  costs  of  the  canse.  And  if  I  am 
right  in  holding  that  the  inconsistency 
between  the  preceding  clanse  of  the  rule 
and  the  statnte  is  sach  as  to  overbear 
and  nullify  the  latter,  "the  costs,"  aftor 
the  passing  of  the  Judicature  Act,  can 
mean  nothing  bat  the  general  costs  un- 
affected by  the  special  legislation  which 
has,  in  that  view,  altogether  ceased  to 
have  effect.  I  repeat  that  I  do  not  under- 
stand why  we  should  exert  legal  ingenuity 
to  give  to  the  words,  "the  costs  shall 
foUow  the  event,"  an  interpretation  not 
attached  to  them  by  ordinary  osage, 
and  also  inconsistent  with  the  principle 
and  policy  of  the  statute  in  which  they 
are  found.  The  statute  aims  at  uniformify 
of  practice  "in  all  proceedings  in  the 
High  Court."  The  suggested  interpre- 
tation would  continue  the  diversity  be- 
tween them.  The  statute  contemplates 
a  preference  to  the  rules  esteblished  in 
equity,  the  interpretation  would  involve 
the  continuance  of  a  law  directly  in  an- 
tagonism with  those  rules.  If  we  can 
&irly  avoid  these  consequences  and  reoon- 
cUe  the  plain  objecte  of  the  Judicature 
Act  with  a  reasonable  constraction  of  the 
rule  we  ought  to  do  so.  And  I  think  we 
may  aocomplish  this  by  adhering  to  the 
common  meaning  of  the  words,  and  hold- 
ing that  the  ooste  to  "  follow  the  event " 
are  the  ordinary  costs  incidental  to  success 
in  an  action. 

The  Legislature  has  chosen,  in  the  case 
of  the  verdict  of  a  jury,  not  to  take  away 
tiie  general  discretion  of  the  Judge,  but 
to  leave  it  to  himself  to  say  whether  he 
thinks  proper  to  exercise  that  discretion 
or  allow  the  verdict  to  work  ite  own  result 
as  to  coste  by  giving  them  to  the  sucoess- 
fid  party.  It  presumes  in  fiiivour  of  the 
verdict  that  the  costs  should  follow,  un- 
less the  Judge  intervenes  to  reg^ulate 
them,  but  I  note  in  this,  no  indication  of 
a  design  to  re-esteblish  the  exceptional 
law  which  was,  in  my  judgment,  intended 
to  be  done  away  with  by  the  antecedent 
words  of  the  rule.  I  cannot  entirely 
refuse  to  say,  with  the  Lord  Chief  Baron, 
that  in  one  view  of  the  matter  the  proviso 
might  not  be  held  to  bear  the  oonstmo- 
Tou  48.— Q3.,  C.P.  &  ExoH. 
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tion  pat  upon  it  by  the  respondeiit  as  to 
the  effect  of  the  event  of  the  trial ;  but 
at  the  most,  in  that  regard,  the  matter  is 
equivocal.  There  are  two  interpretations 
either  of  which  might  possibly  be  enter- 
tained ;  the  one  recognising  the  existence 
of  the  antecedent  statutes,  the  other  re- 
garding them  as  repealed,  and  I  prefer 
the  latter,  as,  in  my  mind,  manifestly  ac- 
cordant with  the  general  intention  or  the 
Act,  and  calculated  to  attain  the  benefit 
at  which  it  aimed,  and  to  rectify  the 
mischief  it  sought  to  remedy. 

As  to  the  argument  derived  from  the 
repeal  of  a  number  of  other  statutes,  as 
well  as  that  immediately  in  question, 
which  may  be  consequential  on  a  decision 
in  the  appellant's  £ftvonr,  I  think  it 
scarcely  legitimate,  if  there  be  any  force 
in  the  considerations  on  which  1  have 
relied.  If  it  was  the  purpose  of  Parlia- 
ment to  simplify  our  legal  system  and 
unify  it  as  far  aa  possible,  and  for  this 
purpose,  infer  alia,  to  give  to  the  Court 
universally,  the  discretion  as  to  coste  it 
had  theretofore  exercised  in  equitable 
proceedings,  and  if  the  phraseology  of 
the  statute  is  strong  and  clear  to  carry 
out  that  purpose,  I  do  not  think  we  are 
at  liberfy  to  baulk  the  purpose,  because 
the  effect  may  be  to  work  the  repeal  of 
statutes  we  may  deem  beneficial.  We 
have  no  means  of  knowing  how  far  such 
a  result  was  accidental  or  designed — ^we 
cannot  tell  whether  the  view  we  may  take 
OS  to  those  othei;  statutes  would  or  would 
not  have  been  adopted,  if  the  question  of 
their  abolition  had  been  expressly  raised ; 
and  whatever  we  may  think  about  them, 
if  the  necessary  consequence  of  the  legist 
lation  of  1873  involves  their  repeal,  we 
cannot  help  it. 

I  give  no  opinion  as  to  ite  effect  on 
other  Acto  which  are  not  before  us. 
Different  considerations  may  apply  to 
them  with  different  results,  and  each 
must  be  dealt  with  accordingly  as  the 
occasion  arises.  But  even  if  the  view  of 
the  eminent  Judges  of  Appeal  should  be 
correct  as  to  the  consequential  repeal  of 
the  statutes  to  which  they  refer,  I  do  not 
conceive  that  the  respondent  ought  there- 
fore to  succeed.  The  Legislature  may 
have  unconsciously  done  a  thing  deemed 
injurious.  It  may  have  acted  with  im- 
2C 
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proyidenoe  or  withoat  safficient  fore< 
thought;  bat  if  so,  it  must  be  left  to 
oorreot  ita  own  error,  and  we  ha7e  no 
power  to  defeat  its  plain  intention  be- 
cause of  the  results  which  it  ra&j  or  may 
not  have  contemplated. 

I  do  not,  therefore,  feel  the  force  of 
the  argument  whioh  was  so  much  relied 
on  in  the  Court  of  Appeal ;  but  what- 
ever its  force  may  be,  I  think  it  is 
oounter-balanoed  and  overborne  by  the 
special  exclusion  of  the  Gountr  Oourts 
from  the  general  operation  of  the  Act  as 
to  coats.  That  exclusion  shews  that  the 
attention  of  Parliament  was  called  to 
the  propriety  of  limiting  the  discretion 
of  the  Judge  in  particular  ciroumstonoes, 
and  the  omission  to  limit  it  in  those 
with  which  we  have  to  deal  persuasively 
su^^ts  that  the  limitation  was  not 
designed  to  afieot  them.  As  was  ob- 
served by  Mr.  Justice  Ghrove,  in  Poraons 
T.  TmiUng  (1),  a  very  few  words  would 
have  secured  the  contmuing  action  of  the 
earlier  statutes ;  but  they  were  not  in- 
serted, and  their  non-insertion  derives 
double  significance  from  the  careful  ref er- 
enoe  to  the  County  Courts. 

For  these  reasons  I  am  of  opinion  that 
the  proposal  of  my  noble  and  learned 
friend  should  be  adopted  by  your  Lord- 
ships. It  seems  to  me  to  be  warranted 
by  the  terms  of  the  Order  and  the  pro- 
visions of  the  statute,  by  carrying  out 
the  policy  of  the  Judicature  Act  to  re- 
move the  reproach  which  has  been 
brought  upon  the  law  by  so  many  astute 
arguments  and  so  many  conflicting  de- 
cisions. 

LoHD  Blaokbttbk. — I  also  have  come 
(although   not    without   hesitation    and' 
doubt  at  first)  to  the  conclusion  that  the 
decision  of   the  Court  of   Appeal   was 
wrong,  and  that  it  ought  to  be  reversed. 

I  think  that  the  ground  upon  which 
their  Lordships  went,  which  is  in  itself  a 
good  ground  to  apply  to  proper  cases,  has 
been  misapplied  in  the  present  case,  and 
Z  will  g^ve  my  reasons  presently  for  enter- 
taining that  opinion. 

First  of  all  I  will  observe  that  before 
the  Judicature  Acts  came  into  operation 
there  was  a  rule  as  to  costs  in  Courts  of 
Common  Law ;  costs  in  Equily  we  are 


not  oonoemed  about.  Costs  in  Courts 
of  Common  Law  were  not  by  Common 
law  at  all,  they  were  entirely  and  abso- 
Intely  creatures  of  statutes.  There  had 
been  statutes  passed  at  different  times 
giving  costs,  some  in  one  case  and 
some  in  another,  the  earliest  being  the 
Statuie  of  Oloueesier,  passed  many  cen- 
turies ago,  which  gave  costs,  if  I  recol- 
lect rightly,  to  demandants  who  recovered 
damages  in  a  real  action,  which  they  had 
not  had  before.  Subsequent  statutes 
were  passed  at  different  times  giving  a 
plaintiff  a  right  to  recover  costs  in  any 
action,  and  there  were  other  statutes 
passed  at  different  times  upon  the  subject 
of  costs  in  the  Common  Law  Courts.  I 
think  the  first  that  gave  costs  to  the  de- 
fendant was  as  late  as  James  1,  and 
there  were  several  other  statutes  giving 
costs,  but  all  those  statutes  went  upon 
one  principle  throughout.  The  result 
was  that,  as  a  general  rule,  in  every  case 
in  Courts  of  Common  Law,  the  party 
who  succeeded  got  his  costS)  whether  he 
was  plaintiff  or  defendant,  whether  he 
succeeded  by  a  verdict  or  upon  demurrer. 
I  say  the  general  rule  established  by  all 
those  numerous  statutes  (for  there  was 
no  one  statute  which  laid  it  down)  was 
that  the  sucoeesfhl  party  got  his  ordinary 
taxed  costs ;  in  other  words  that  the 
costs  followed  the  event;  and  that  the 
party  who  was  successful  had  them  as  a 
matter  of  right. 

From  that  general  rule,  however,  cer- 
tain statutes  made  several  exceptions  in 
particular  oases.  Of  the  three  statutes 
which  come  into  question  in  the  present 
case  the  first  is  the  statute  21  Jao.  1.  o. 
16.  s.  6.  The  effect  of  that  statute  was 
to  make  an  exception  ftom  the  general  rule 
which  I  have  stated,  and  to  say  that  where 
a  party  had  obtained  a  verdict  and  re- 
covered  damages  less  than  40«.  in  an 
action  of  slander,  he  should  have  no 
more  costs  than  damages.  There  was 
no  power  to  certify  or  to  do  anything  of 
the  kind.  It  was  an  inexorable  rule  that 
when  he  recovered  less  than  40«.  in  that 
particular  action  he  was  to  have  costs  no 
doubt,  but  those  costs  were  to  be  no  more 
than  the  damages.  That  Act  was  ob- 
viously passed  to  discourage  frivolous 
actions  of    slander.     If  that  statute  is 
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still  in  force  and  has  not  been  repealed, 
the  plaintiff  in  the  present  case  would  be 
entitled  as  a  matter  of  right  to  a  &rthing 
costs,  and  conid  not  in  any  way  have  got 
more. 

Besides  that,  two  othet*  statutes  were 
passed  for  an  object  very  little  difPerent, 
which  it  is  necessary  for  me  to  notice. 
One  of  those  is  the  3  &  4  Vict.  c.  24, 
what  is  commonly  called  Lord  Denman's 
Act,  which  says  that  in  actions  of  tort 
generally,  when  a  party  recovers  less 
than  40«.,  he  shall  have  no  costs  at  all, 
unless  there  be  a  certificate  or  order  of  a 
paHdcalar  sort.  That  statute  would  also 
be  applicable  to  this  action,  if  it  has  not 
been  repealed ;  and  as  the  plaintiff  has 
obtained  no  certificate  that  would  pre- 
Tent  his  getting  even  a  farthing  costs. 

There  is  another  statute  which  I  must 
mention,  namely,  the  30  &  31  Yict.  c. 
142,  the  County  Courts  Act.  That  is  an 
Act  passed  for  the  purpose  of  dis- 
couraging persons  suing  in  the  Superior 
Courts  instead  of  suing  in  the  Connty 
Courts,  and  there  is  an  enactment  in 
general  terms,  that  where  a  party  recovers 
less  than  a  specified  sum  in  tort  he  shall 
have  no  costs  at  all,  unless  some  par- 
ticular certificates  are  given.  Although 
that  was  a  County  Courts  Act,  and  &e 
general  intention  of  the  Legislature 
obviously  was  only  to  discourage  the 
bringing  of  actions  in  a  superior  Court 
which  might  have  been  brought  in  an 
inferior  Court,  yet  as  the  words  were 
general,  that  enactment  was  originally 
construed  to  mean  this :  that  when  a 
plaintiff  recovered  in  an  action  of  slander 
less  than  a  specific  amount,  although  an 
action  of  slander  could  not  be  brought 
in  a  Connty  Court,  nevertheless  he  should 
not,  if  the  damages  were  below  40«., 
get  even  his  tarthing,  or  if  they  were 
above  40«.  (when  the  statute  of  James 
would  not  apply)  he  should  not  get  bis 
taxed  costs  unless  he  had  a  certificate. 
That  also  would  have  stood  in  the  way  of 
the  present  plaintiff,  inasmuch  as  he  has 
no  certificate  at  all.  If  that  statute 
stood,  the  plaintiff  would  not  even  get 
his  {itfthing. 

The  question  which  arises  in  the 
present  case  is,  are  those  three  statutes 
giA  lid  of  under  tiie  Judicature  Act  P 
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Now,  in  order  to  ascertain  that,  we  have 
to  construe  that  Act  and  see  what  it 
means.  There  is  first  of  all  the  Judictk* 
ture  Act  of  1873 — the  principal  Act— 
and  in  that  Act  there  is  a  section,  6?, 
which  affects  the  provision  in  the  last- 
mentioned  County  Courts  Aot — I  shall 
have  to  make  a  remark  upon  that  after- 
wards. The  Act  of  1875  provided,  in 
the  16th  section,  that  the  orders  contained 
in  the  schedule  should  be  considered  part 
of  the  Act,  subject  to  all  provisions  to  be 
made  thereafter ;  and  it  did  make  them 
part  of  the  Act,  and  the  Orders  contained 
in  that  schedule  are  as  much  part  of  the 
Act,  and  of  the  will  of  the  Legislature 
in  the  passing  of  the  Act,  as  any  section 
in  the  Act  itself.  It  is  upon  the  con- 
struction of  that  Order  LY.,  that  this 
question  will  mainly  depend. 

The  Order  begins,  "Subject  to  the 
provisions  of  the  Act."  The  only  pro- 
vision in  the  Act  which  I  think  it  is 
necessary  to  consider  is  that  section  67 
of  the  Aot  of  1873  which  I  have  already 
mentioned,  and  which  I  shall  refer  to 
afterwards.  Then  the  Order  goes  on  to 
say,  "the  costs  of  and  incident  to  all 
proceedings  in  the  High  Court  shall  be 
in  the  discretion  of  the  Court."  Then 
follows  a  provision  as  to  some  costs  in 
Equity  which  I  need  not  care  about. 
Then  there  is  this  proviso : — "  Provided 
that,  where  any  action  or  issue  is  tried 
by  a  jury,  the  costs  shall  follow  the 
event,  unless  upon  appUoatiou  made  at 
the  trial,  for  good  caase  shewn,  the  Judge 
before  whom  such  action  or  issue  is  tried, 
or  the  Court,  shall  otherwise  order." 
With  regard  to  the  meaning  of  that  pro- 
viso, I  observe  that,  in  the  judgment  of 
the  Court  below,  the  Judges  say  that 
they  do  not  understand  tiiat  proviso. 
Now,  whether  the  proviso  is  wise  or  not 
wise,  whether  it  was  a  judicious  thing  to 
put  it  in  or  not,  was  for  the  Legislature 
to  consider ;  but  it  seems  to  me  that  its 
meaning  is  plain.  The  greneral  enact, 
ment  is  that  costs  shall  be  in  the  discre- 
tion of  the  Court.  That  proviso  says 
that,  when  an  action  is  tried  by  a  juiy, 
it  is  to  be  a  different  thing.  If  the 
plaintiff  recovers  when  the  action  is  tried 
before  a  Judge  alone,  the  costs  are  not 
to  be  recovered  absolutely,  but  are  to  be 
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at  the  discretion  of  the  Jadge.  If  he  re« 
coTers  -when  the  action  is  tried  before  a 
jniy  there  is  to  be  a  different  mie — "  the 
costs  shall  follow  the  event."  That 
means  that  the  auooessfnl  part7,  whether 
plaintiff  or  defendant,  shall  haye  his 
costs  (which  would  clearly,  in  my  opi- 
nion, mean  his  ordinary  taxed  costs), 
onless  "apon  application  made  at  the 
trial  for  good  canse  shewn,"  an  order 
shall  have  been  made  otherwise.  It  is 
not  at  all  necessary  to  enquire  what 
would  justify  such  an  order,  and  what 
is  meant  by  "  good  cause  shewn,"  or  the 
like,  for  in  this  case  no  order  has  been 
made,  and  it  may  be  either  one  way  or 
the  other. 

Therefore  it  remains  entirely  for  us  to 
say,  upon  the  construction  of  that  Order, 
whether  or  no  this  has  the  effect  of 
getting  lid  of  the  three  enactments  which 
I  have  before  mentioned,  which  would 
certainly  have  stood  in  the  way  of  the 
plaintiff  in  the  present  case  recovering 
any  costs  at  all.  Upon  that  the  question 
arises,  I  think,  upon  the  construction 
of  the  Act.  I  need  mention  only  one 
other  section  in  the  Act  upon  which 
something  has  been  said.  The  Act  by 
the  33rd  section  provides  that  a  number 
of  Acts  named  in  the  schedule  shall  be 
repealed,  and  if  it  had  stopped  there  and 
had  done  nothing  more,  there  might 
have  been  an  argument  of  this  kind: 
Inasmuch  as  there  are  certain  statutes 
enumerated  which  are  repealed,  eiepressio 
wnius  e$t  exdusio  cdterius,  and  accordingly 
those  statutes,  and  those  alone,  are  re- 
pealed ;  and  inasmuch  as  the  statute  of 
James  1.  is  not  one  of  the  enumerated 
statutes,  it  would,  under  that  argument, 
stand.  But  that  is  entirely  obviated  by 
what  immediately  follows.  It  says  there 
shall  be  repealed  also  all  statutes  "in- 
consistent with  this  Act."  That  brings 
us  to  see,  Is  this  statute  of  James  1.  in- 
consistent with  the  Act  or  not  P 

Now,  an  Act  saying  that  all  statutes 
inconsistent  with  itself  shall  be  repealed 
really  goes  no  fitrther  than  the  general 
law,  but  it  becomes  a  question,  upon 
which  there  is  a  vast  quantity  of  autho- 
rity in  different  ways,  as  to  what  shall  be 
the  inconsistency  which  shaJl  cause  the 
repeal  of  an  earher  statute  or  an  existing 


general  rule.  I  do  not  know  that  it  is 
better  stated  anywhere  than  in  Foster's 
Case  (10),  where  it  is  said — "This  Act 
of  35  Elizabeth  is  all  in  the  affirmative, 
and  therefore  shall  not  repeal  or  abro- 
gate a  precedent  affirmative  law  before ; 
and  the  said  rule  that  leges  posteriores 
priores  eowbranas  aJrrogcmi,  was  well 
agreed;  but  as  to  this  purpose,  contra- 
rivm  est  mtiUiplex."  And  liien  he  pro- 
ceeds to  give  five  instances,  I  think,  of 
different  rules  where  he  says  that  there 
may  be  a  contrariely  shewn  in  the 
statute,  and  he  ends  by  saying  what  I 
have  quoted.  He,  besides,  refers  to 
Plowdm's  Oonvmentaries  in  Amy  Town- 
send's  Case  (11),  and  I  may  refer  also  to 
Ploioden's  Oommentaries,  where,  in  two 
places,  anybody  who  wishes  to  find  an 
argument  on  either  side  about  the  repeal 
of  a  statute  for  inconsistency  with  a  sub- 
sequent statute  will  find  many  good  and 
ingenious  arguments,  and  he  can  pick 
out  the  arguments  which  make  for  the 
side  he  particularly  wants  to  support, 
Not  content  with  that.  Lord  Coke  goes 
on  to  say,  "  and  many  other  contrarieties 
there  are  which  are  not  necessary  to  be 
recited." 

I  shall  not  attempt  to  do  what  Lord 
Coke  has  not  done.  I  shall  not  attempt 
to  recite  all  the  contrarieties  which  make 
one  statute  inconsistent  with  another; 
the  eoniraria  which  make  the  second 
statute  repeal  the  first.  But  there  is  one 
rule,  a  rule  of  common  sense,  which  is 
found  constantly  laid  down  in  these 
authorities  to  which  I  have  referred, 
namely,  that  when  the  new  enactment  is 
couched  in  general  affirmative  language, 
and  the  previous  law,  whether  a  law  of 
custom  or  not,  can  well  stand  with  it, 
for  the  language  used  is  all  in  the  affir- 
mative, there  is  nothing  to  say  that  the 
previous  law  shall  be  repealed,  and  there- 
fore the  old  and  the  new  laws  may  stand 
together.  There  the  general  affirmative 
words  used  in  the  new  law  would  not  of 
themselves  repeal  the  old.  But  when 
the  new  affirmative  words  are,  as  was 
said  in  StradUng  v.  Morgan  (9),  such  as 
by  their  necessity  to  import  a  contra* 


(10)  11  Co.  Sep.  62  ». 

(11)  Plowd.  112. 
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diction,  that  is  to  say,  where  one  cau  see 
that  it  must  have  been  intended  that  the 
two  should  be  in  conflict,  the  two  coald 
not  stand  together;  the  second  repeals 
the  first. 

Now,  applying  that  to  the  present  case, 
I  think  there  coold  not  be  any  reasonable 
doubt  that  a  law  which  says  that  costs 
generally  shall  be  in  the  discretion  of  the 
Court,  and  that  costs,  where  a  matter 
has  been  determined  by  a  jury,  shall 
follow  the  event,  subject  to  being  taken 
away  if  certain  things  happen,  ar^  ab- 
solutely inconsistent  with  statutes  which 
say  that  the  soooeasfnl  party  shall,  as  a 
matter  of  right,  have  his  costs.  You 
cannot  let  the  two  laws  stand  together, 
and  say  that  the  costs  shall  be  in  ^e  dis> 
oretion  of  the  Court,  and  at  the  same  time 
say  that  one  of  the  parties  shaU  have 
them  as  a  matter  of  right ;  it  is  impossible. 
Neither  can  you  say  that  the  costs  shall 
follow  the  event,  that  is,  belong  to  the 
party  who  sucoeeds,  unless  the  Court 
takes  them  away,  and  at  the  same  time 
let  a  law  stand  which  says  that  a  party 
shall  not  have  the  ordinary  taxed  costs, 
but  shall  only  get  a  farthing.  The  two 
are  absolutely  inconsistent;  the  one  re- 
peals the  other. 

Nor  should  I  entertain  any  doubt  of 
that  for  a  moment,  but  that  there  is 
another  rule  which  has  been  laid  down, 
which  I  think  is  a  good  rule  if  it  is  pro- 
perly applied,  namely,  that  where  there 
nas  been  a  particular  rule  established, 
either  by  custom  or  by  statute,  where 
there  is  some  particular  law  standing,  and 
a  subsequent  enactment  has  general  words 
which  would  repeal  that  particular  law 
or  particular  custom,  if  they  were  taken 
in  all  their  generality,  yet  nevertheless 
the  first  particular  law  is  not  to  be  re- 
pealed uidess  there  is  a  sufficient  indica- 
tion of  intention  to  repeal  it.  It  is  not 
to  be  repealed  by  mere  general  words ; 
the  two  may  stuid  tog^her;  the  first, 
the  particular  law,  standing  as  an  ex- 
ceptional proviso  upon  the  general  law. 
The  contention  here  is,  and  the  ground 
upon  which  the  learned  Judges  below 
went  was,  that  in  this  case  this  particular 
enactment  of  James  1.  was  a  particular  law 
within  the  in«iit.TiiTig  of  this  rule,  and  that 
H  will  stand,  together  with  the  general 
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words  in  the  Judicature  Act,  on  the 
grounds,  as  Lord  Justice  Bramwell  states, 
that  the  law  laid  down  by  the  statute  of 
James  1.  is  a  special  exception,  and  that 
the  object  of  the  Order  is  not  to  repeal 
such  special  laws,  but  to  provide  a  general 
law  in  lien  of  the  general  law  which  existed 
before.  It  is  upon  that  ground  that  the 
Judges  in  the  Court  of  Appeal  base  their 
judgment,  reversing  that  of  the  Ex- 
chequer Division,  and  during  the  argu- 
ment I  was  rather  impressed  with  the 
belief  that  that  ground  was  sound,  and 
that  it  was  properly  applied  ;  but  I  think 
on  consideration,  and  after  looking  into 
the  cases  which  have  been  referred  to, 
that,  although  that  doctrine  itself  was 
sound,  yet  it  was  misapplied  to  this  case, 
and  I  wUl  proceed  to  state  why. 

That  general  rule  which  I  have  spoken 
of  has  been  acted  upon  in  numerous 
cases.  I  may  refer  to  Trudgm's  Oase 
(12)  ;  what  was  held  in  that  case  was 
tioB — The  statute  De  Donit  cond/iUon- 
alibru  said,  that  the  tenants  in  fee-tail 
should  forfeit  their  life  interest  and  no  more 
— ^the  rights  of  the  heirs  were  preserved. 
Then  came  a  statute  which  said  in  general 
words  where  there  was  a  froBmimire,  the 
owner  in  fee  should  always  forfeit  the  fee 
simple;  it  was  held  that  the  particular 
in  favour-  of  tenants-in-tail  was  not  in- 
tended to  be  repealed  by  those  general 
words  of  the  subsequent  statute.  In 
The  King  v.  Vugh  (13)  there  was  a  custom 
of  the  handred  of  Battle  that  those  who 
served  as  jurors  in  the  hundred  should 
not  serve  as  jurors  of  the  county. 
Then  came  an  Act  of  Parliament,  en- 
acting that  aU  persons  should  serve  as 
jurors  of  the  county.  It  was  held  by 
Lord  Mansfield  that  the  custom  of  the 
liberty  stood  upon  the  very  ground 
that  it  was  a  special  and  particular  law. 
Then  again,  in  the  case  of  Hawkvnt 
V.  Oathercole  (8),  which  has  already 
been  referred  to  by  my  noble  and  learned 
friend  now  on  tbe  woolsack,  it  was  held 
in  the  same  way  that  a  general  Act  saying 
in  general  terms  that  the  sheriff  should 
seize  tithes,  did  not  repeal  the  Acts  which 
had  been  passed  for  the  protection  of 

(12)  11  Co.  Bep.  63 ;  «.  c.  Oo.  lit.  130  a. 
(18)  DougL  188. 191, 
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ecclesiastical  bodies,  saving  that  eccle- 
siastical tithes  should  not  be  seized,  bat 
shonld  continue  appropriated  to  the 
church.  That  again  was  an  instance  of 
the  application  of  the  mle,  and  FUzgeraid 
y.  Ohampney$  (14)  was  another  case. 

In  all  these  cases,  however,  the  par- 
ticular statute  relied  on  was  a  statute  in 
fayonr  of  a  particular  class  of  persons  or 
the  property  of  a  particular  class  of  per- 
sons. I  do  not  take  upon  myself  to  say 
that  all  cases  in  which  that  rule  has  been 
applied  have  been  such,  although  I  am 
not  aware  of  any  case  in  which  it  has  been 
applied  to  which  that  remark  would  not 
be  applicable.  But  where  that  is  the  case, 
where  the  particular  enactment  is  par- 
ticular in  the  sense  that  it  protects  the 
rights,  the  property,  the  privileges  of 
particular  persons  or  a  class  of  persons, 
the  reason  for  the  rule  which  has  been 
acted  upon  is  exceedingly  plain  and 
strong.  It  would  be  very  unjust,  or  I 
would  rather  say  unfair  (I  do  not  go 
farther  than  that),  to  pass  an  enactment 
taking  away  from  a  particular  person  or 
class  of  persons,  his  or  their  rights  with- 
out hearing  what  he  or  they  have  got  to 
say  about  it ;  and  if  general  words  were 
to  have  the  effect  of  taking  away  the 
rights  of  a  particular  person  or  class 
which  had  been  given  to  them  beforehand, 
it  would  be  done  without  their  having 
any  knowledge  or  opportunity  of  re- 
sisting it,  and  it  is  not  to  be  imputed  to 
the  Legislature  or  to  be  supposed  that  the 
Legislature  would  do  what  was  unfair. 
Therefore,  I  think  that  where  only  gene- 
ral words  are  used  there  is  a  strong  pre- 
sumption that  the  Ijegislature  did  not 
intend  to  take  away  a  particular  privilege, 
right  or  property,  of  a  particular  class, 
unless  they  have  done  something  to  shew 
that  intention.  K  thev  have  done  some- 
thing in  such  a  way  as  would  shew 
their  intention,  if  they  have  said  in  nega- 
tive words  that  those  rights  or  privileges 
shall  all  be  taken  away,  any  enactment  to 
the  contrary  notwithstandmg,  that  would 
prevent  the  presumption  arising  at  all. 
But  in  the  absence  of  tihat,  I  think  it  is 
an  intelligible  principle  to  say  that  the 
Legislature  shall  not  be  presumed  to  have 

(14)  2  Jo.  &  H.  31 ;  a.  c.  81  Law  J.  Rep.  Chanc. 
777. 


done  anything  unfair,  and  to  have  tsiken 
away  any  partdcnlar  privilege,  not  having 
stated  openly  that  they  meant  to  take  it 
away,  or  in  such  open  or  clear  language 
that  the  persons  affected  might  come  and 
resist,  and  use  arguments  to  shew  why  it 
should  not  be  taken  away,  but  having 
simply  used  general  words  quite  oon- 
.  sistent  with  their  never  having  thought 
of  this  privilege  at  aU.  I  think  that 
that  principle  will  reconcile  almost  all  the 
cases ;  certoioly  it  will  reconcile  all  I 
have  cited,  and  it  is  a  good  and  intelli- 
gible principle. 

But  when  you  come  to  apply  it  to  the 
present  case,  I  do  not  think  it  applies  at 
all.  The  statute  of  James  1.  and  uie  other 
two  statutes  I  have  mentioned  were  not 
passed  in  favour  of  a  particular  class  of 
persons  at  all.  Every  one  of  Her  Majesty's 
subjects  is  just  as  much  likely  to  be  sued 
by  a  roguish  attorney,  and  to  be  interested 
in  the  question  of  costs  as  another ;  and 
when  the  statute  of  James  1.  said,  "We 
will  discourage  actions  of  slander  by  say- 
ing that  a  plaintiff  who  recovers  less  than 
forty  shillings  shall  have  no  more  costs 
than  damages,"  the  Legislature  was  not 
giving  a  privilege  to  a  particular  class,  it 
was  passing  a  general  enactment  for  the 
benefit  of  all  Bis  Majesty's  liege  subjects. 
And  to  Lord  Denmau's  Act,  and  the 
County  Courts  Act,  which  I  mentioned 
before,  exactly  the  same  remark  applies. 

No  particular  classes  of  persons  are  more 
likely  than  others  to  be  sued  in  superior 
Courts  when  they  ought  to  be  sued  in 
inferior  Courts.  Those  were  general 
enactments  for  the  benefit  of  all  Her 
Majesty's  subjects,  and  therefore  they  do 
not  come  within  the  principle,  which 
seems  to  me  to  be  a  good  principle.  That 
it  should  be  taken  uiat  the  object  of  the 
Legislature  is  not,  by  mere  general  words, 
to  repeal  special  laws,  is  a  perfectly  true, 
good  and  sound  canon  of  construction, 
and  if  this  was  a  case  of  special  laws 
giving  a  privilege,  or  a  property  or  a 
right,  to  a  particular  class,  the  canon 
would  be  applicable,  but  it  is  not  appli- 
cable when  that  special  law  affected  every 
one  of  Her  Majesty's  subjects,  just  in  the 
same  way  as  the  general  statute  of 
Gloucester,  giving  costs  to  all  persona 
who  were  plaintiffs  who  recovered  damages 
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in  a  re&I  action,  applied  to  all  Hia 
Majesty's  sabjectB,  and  not  to  any  par- 
ticular daas.  I  think,  therefore,  tlut  the 
reason  of  the  mle  does  not  apply  in  this 
case. 

I  only  wish  to  add  one  word  more. 
I  wish  to  gnard  myself  against  being 
supposed  to  decide  as  to  the  effect  of  this 
role  upon  other  statutes  which  have  been 
mentioned  or  its  applicability  to  them. 
For  instance,  Jervis's  Act  contains  certain 
provisions  in  &your  of  justices  against 
whom  actions  might  be  brought  maH- 
cionsly,  and  g^res  them  greater  costs  than 
there  would  be  in  other  cases.  Agfain,  in 
the  Dramatic  Copyright  Act,  3  &  4  Will. 
4.  0.  15,  double  and  treble  costs  are  given 
to  the  owners  of  dramatic  copyright 
which  is  infringed.  It  may  be  said,  I  do 
not  say  whether  it  is  true  or  not,  that  in 
ihese  cases  and  in  many  others  which 
might  be  mentioned  there  is  a  particular 
class,  and  the  rule  would  apply  to  them. 
If  that  rule  is  a  good  mle,  it  must,  like 
everr  other  general  rule  of  construction, 
yield  where  there  is  enough  to  shew  that 
the  intention  was  to  overrale  or  repeal  it. 
I  see  that  in  Maxwell's  treatise  On  the 
Interpretation  of  StaUdes,  p.  157,  it  is  said 
that  it  mnst  be  by  erpress  words.  How- 
ever, I  wish  to  guard  myself  from  being 
supposed  to  express  an  opinion  one  way 
or  the  other  upon  what  wonld  be  the 
effect  of  Order  LY.  on  snoh  a  class  of 
enactments.  I  am  confining  what  I  am 
now  saying  to  the  three  Acts  I  have  men- 
tioned, the  statnte  of  James  and  the  two 
statutes  of  Victoria  which  I  have  par- 
ticularly referred  to. 

Now  as  to  section  67  of  the  Act  of 
1873.  This  General  Order  is  made,  "  Sub- 
ject to  the  provisions  of  the  Act,"  and 
section  67  ox  the  Judicature  Act  of  1873 
is  of  conrse  a  provision  of  that  Act. 
Now  section  67  is  curiously  worded,  it 
enacts  that  the  provisions  contained  in 
the  5th,  7th,  8th,  and  10th  sections  of  the 
Connty  Court  Act,  1867,  shall  apply  to 
"  all  actions  commenced  or  pending  in  the 
said  High  Court  of  Justice,  in  which  any 
relief  is  sought  which  can  be  given  in  a 
County  Court."  I  have  already  said  that 
the  provisions  of  the  5th  section  of  the 
Conntj  Court  Act  have  been  constmed 
to  extend  only  to  cases  in  which  relief 
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could  not  be  given  there,  for  instanoe, 
cases  of  slander.  In  this  enactment  of 
the  Judicature  Act  when  the  Legislature 
was  giving  a  g^reatly  extended  jurisdiction 
to  County  Courts,  enabling  them  to  deal 
with  equitable  suits,  and  a  variety  of  other 
things  which  they  had  not  previously  dealt 
with,  it  was  thought  well  to  say,  "  These 
olauBes  shall  extend  not  only  to  the  5th 
section,"  which  we  are  now  considering, 
"but  also  to  the  7th,  8th,  and  10th. 
They  shall  extend  to  all  cases  in  which  a 
County  Court  has  jurisdiction."  That  is 
to  say,  in  which  relief  could  be  given  in  a 
County  Court;  they  shall  extend  both  to 
an  equity  suit  and  a  common  law  suit. 
That  enactment,  therefore,  does  not  touch 
the  cases  in  which  a  County  Court  cannot 
g^ve  relief,  and  still,  notwithstanding  all 
that  has  been  done,  a  County  Court  can- 
not entertain  an  action  of  slajider.  Before 
this  Order  of  1875  was  made,  a  party  who 
brought  an  action  of  slander  would  have 
failed  under  the  statute  of  James  1.  to  get 
more  than  his  farthing,  and  would  also 
have  faUed  to  get  even  a  farthing,  because 
the  County  Courto  Act  would  have  ap< 
plied,  and  wonld  have  prevented  his 
getting  even  that  farthing,  but  he  oonld 
not  have  failed  on  account  of  the  67th 
section  of  the  Act  of  1873,  for  it  did  not 
apply  to  an  action  of  slander.  For  that 
reason  it  seems  te  me  that  inasmuch  as 
an  action  for  slander  is  not  within  the 
67th  section,  it  is  not  at  all  within  the 
provisions  to  whiqh  the  Order  of  1875 
was  to  be  subject.  It  may  seem  a  little 
subtle,  but  I  believe  that  the  reason  will 
be  found  to  be  a  correct  exposition  of  why 
that  Act  does  not  apply. 

I  do  not  think  it  necessary  to  say  more, 
but  having  felt  inclined  at  first  to  enter* 
tain  the  opinion  that  the  majority  of  the 
Court  of  Appeal  was  right,  and  only  having 
changed  my  mind  after  looking  into  the 
cases,  and  for  the  reasons  which  I  have, 
stated,  I  need  hardly  say  that  I  am  very  fiEur 
indeed  from  expressing  any  opinion  that 
the  judgment  of  the  majori^  of  the  Court 
of  App^  was  clearly  wrong ;  on  the  con- 
trary, for  some  time  I  thought  it  was 
right,  and  I  only,  after  some  considera- 
tion, have  come  to  the  opinion  that  it  is 
wrong,  and  ought  to  be  reversed;  bat 
having  come  to  that  conclusion,  I  must 
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agree  in  the  motion  which  has  been  made 
by  my  noble  and  learned  friend. 

LoBD  GOBDON  concnrred. 

Lord  Haxheblet. — On  the  point  of 
oosta  I  ought  to  mention  to  jonr  Lord- 
Bhipa  that  I  did  not  observe  that  the  order 
of  the  3rd  of  May,  1877,  was  upon  an  ap- 
plication  with  reference  to  the  taxation  of 
oosta,.  and  that  that  order  reserves  the 
costs  of  the  litigation  for  the  Conrt  of 
Appeal.  Therefore  those  costs  ought  to 
be  dealt  with  in  the  same  manner  as  the 
costs  in  the  Court  of  Appeal,  and  conse* 
quently  the  Court  of  Appeal  having  or- 
dered the  appellant  to  pay  to  the  present 
respondent  the  costs  of  that  hearing,  if 
he  has  had  those  costs  paid  to  him  he 
ought  to  repay  them.  Therefore,  what  I 
shall  propose  to  your  Lordships  is  to  re- 
Terse  the  order  of  the  2nd  of  June,  1877, 
and  to  direct  the  respondent  to  pay  to  the 
appellant  the  following  costs — the  costs 
of  the  appeal  in  the  Court  below,  in- 
cluding the  costs  (if  any)  paid  by  the 
appellant  to  the  respondent  under  the 
order  now  reversed,  and  the  costs  of  the 
appellant,  reserved  in  the  order  of  the  3rd 
of  May,  1877,  to  be  subject  to  the  decision 
of  the  Court  of  Appeal. 

Order  of  ihe  2nd  of  June,  1877,  re- 
versed; retpondeni  ordered  to  pay  to 
the  appellant  the  following  oottt : — 
1.  The  costs  of  the  appeal  in  the 
Court  helow,  including  the  cods  (if 
any}  paid  by  the  appellant  to  the 
respondent  under  the  order  now  re- 
versed. 2.  The  costs  of  the  appel- 
lant reserved  by  the  order  of  the  Srd 
of  May,  1877,  to  be  suijeet  to  the 
decision  of  the  Oourt  of  Appeal. 
3.  The  costs  of  the  appeal  to  this 
House.  The  cause  remitted  to  the 
Exchequer  Division. 


Solicitors — Churlea  Butcher, for  appellant;  Stevens 
&  Co.,  agents  for  Cntta,  Jones  &  Middleton, 
Cbesterfi^  for  respondent. 
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Nov.  2.  / 
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Extradition  Act,  1870  (83  ^  34  Viet, 
e.  52),  ss.  2,  6— Limitation  of  Act  by 
Treaty  —  Exemption  of  British  Subject 
from  Surrender — Writ  of  Habeas  Corpus. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Eep.  M.O.  37.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 


1878. 
June  22, 


{' 


THB  SPON  LANK  OOLLIKBT  OOU- 
PANT,  LIHITBD  (appellants), 
V.  BABBB  (respondent). 

Coal  Mines  BeguiaUon  Act,  1872  (35  ^ 
36  Viet.e.  76), ss.  46  and 51 — Accumulation 
of  Water  in  adjoining  Colliery — Inability 
of  Mine  Owner  to  provide  Bemedy — Notice 
by  Inspector — Jurisdiction. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  25.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
/  THB  QUBEN  On  the  proseoution 

1878.  o/ THB  LIOBNSraO  JUSTICES   OF 

March  5.  •      thb   countt    or    hebbtobd 
Nov.  30.         (respondents)  v.  smith  (ap- 
pelUmt). 


Licensing  Acts — 9  Oeo.  4.  c.  61.  s.  1 ; 
32  ^  33  Vict.  e.  27.  ss.  8  and  19  ;  35  j*36 
Vict.  c.  94.  s.  42 — Renewal  of  Public-Kouse 
License — General  Discretion  of  Justices. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  38.] 
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[m  THE  COUET  OF  APPEAL,] 
1878.     1  0BIFTITH8  &  OTHSKS  V.  BBAHLET- 
NOT.  29.  J  MOOEH  &  OTHERS.* 

Marine  Inmrcmce — Insurance  to  cover 
Lou  of  Freight — Mode  of  calculating 
Underwriters'  LiaJnlity. 

The  plaintiffs,  shipowners,  entered  into 
a  charter  party  by  which  they  were  to 
receive  freight  for  their  ship  at  a  named 
rah.  There  was  also  a  provision,  that  if 
any  of  ihe  cargo  was  sea-doAnaged,  the 
freight  on  swih  portion  should  he  only  two- 
thirda  of  the  named  rate.  The  plaintiffs 
iniwred  with  the  defendamis  for  a  sum  "  to 
eovtir  only  one-third  loss  of  freight  in 
consequence  of  sea-damage  as  per  charter 
party."  Part  of  the  cargo  was  sea-dam^ 
etged,  and  ihe  plaintiffs  having  only 
reeeioed  two-thirds  freight  on  that  portion 
sued  the  defendants  for  the  difference 
between  the  sum  received  and  the  fidl 
freiaht  on  that  part  of  ihe  cargo : — 

Held,  that  tha  insurance  was  made  to 
cover  ihe  difference  hetween  the  fUU  freight 
which  might  be  earned,  and  the  amount 
actually  received;  and  therefore  that  <Ae 
plaintiffs  were  entitled  to  recover  the  full 
amount  claimed,  and  not  merely  sitch  a 
portion  of  the  lost  at  the  turn  for  which 
the  defendants  svlbscribed  the  poUey,  bore 
to  the  whole  value  of  the  freight  which 
might  have  been  earned. 

Action  on  a  poliqr  of  insurance. 

The  claim  stated  that  the  plaintiffs 
were  ship  owners,  and  let  a  ship  to 
Bollock  and  Company  hy  a  charter  party, 
which  provided  "that  the  charterer 
shonld  pay  freight  on  the  trae  deliyery 
of  the  cargo  .  .  .  .'  at  the  rate  of  3{.  7s. 
6d.  per  ton."  It  also  provided  that 
"  if  any  portion  of  the  cargo  be  delivered 
sea-damaged,  the  freight  on  snoh  sea- 
damaged  portion  to  be  two-thirds  of  the 
above  rate,  except  only  in  case  the  vessel 
shall  have  been  stranded." 

On  the  6th  of  March  the  plaintiffs 
insnred  the  above  freight  with  the  de- 
fendants for  1,2002. 

The  material  part  of  the  policy  vras 
the  following  danse :  "  To  cover  only 

*Coram  Brunirall,  LJ. ;  Brett,  lU. ;  and 
Cotton,  L  J. 
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one-third  loss  of  freight  ia  oonseqnence 
of  sea-damage  as  per  charter  party,  unless 
the  ship  be  stranded,  sunk  or  burnt." 

The  cargo  was  loaded  on  board  the 
ship,  which  duly  arrived,  and  during  the 
continuance  of  the  risk  a  portion  of  the 
cargo  was  sea-damaged,  so  that  the  plain- 
tiffs lost  one-third  of  the  freight  on  that 
portion.  The  ship  was  not  stranded, 
sank  or  burnt. 

The  total  freight  on  the  cargo  was 
8,8712.  16«.  Sd.,  and  one  third  of  that 
was  1,2902.  12«.  Id.,  of  which  1,2002. 
formed  the  subject  of  insurance  under 
the  policy.  The  one-third  of  the  freight 
lost  by  the  plaintiffs  on  the  sea-damaged- 
portion  of  the  cargo  amounted  to  2932. 
15s.  Id.,  and  the  plaintiffs  therefore 
claimed  to  recover  from  the  defendants 
under  the  policy  2732.  13».  8c2.  The 
statement  of  defence  alleged,  as  fkr  as 
is  material,  that  assuming  the  total 
freight  to  have  been  3,8712.  16s.  3<2.,  and 
-the  amount  lost  to  have  been  2932.  15». 
7<2.,  the  plaintiffs  were  only  entitled  to 
recover  that  proportion  of  the  loss  which 
the  amount  insured  bore  to  the  whole 
freight,  and  no  more,  and  they  brought 
into  Court  the  sum  of  1022.,  which  sum 
they  had  tendered  to  the  plaintiffs  before 
action.  Paragraph  5  of  the  defence 
also  alleged  in  uie  alternative  that  it 
was  represented  to  the  defendante  by 
the  plaintiffs  and  agfreed  between  the 
plaintiffs  and  defenduits  that  the  policy 
would  and  should  cover  the  whole  of  the 
freight  by  the  vessel  against  any  loss  of 
freight  under  the  special  clause  in  the 
ohwtor  party  and  tiiat  any  claim  in 
respect  of  such  loss  of  freight  would 
and  shonld  be  calculated  on  such 
whole  amount  of  freight  and  not  on 
one-third  of  such  whole  amount.  That 
the  defendants  had  executed  the  policy 
in  the  belief  that  the  subject  matter 
of  insurance  was  the  whole  amount 
of  freight  to  be  earned  by  the  vessel, 
and  that  any  loss  covered  by  the  policy 
would  be  made  good  in  the  proper, 
tion  of  1,2002.  to  the  whole  freight; 
that  the  premium  was  agreed  on  on  that 
understanding;  that  it  was  never  in< 
tended  that  the  policy  should  cover  only 
that  portion  of  uie  freight  which  might 
be  lost  on  the  sea-damaged  portion  of 
2D 
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lihe  OKFgo,  and  that  the  plaintifi  were, 
oontmy  to  their  representation  and  to 
the  real  agreement  between  the  parties, 
endeayonring  to  avail  themselves  of  a 
mistake  in  the  form  of  the  policy.  Isane. 
At  the  trial  before  Denman,  J.,  the 
jnrj  foand  that  no  part  of  the  above 
paragraph  was  proved,  and  the  learned 
Jadge  thereupon  directed  judgment  to 
be  entered  for  the  plaintifis  for  the 
amount  claimed. 

The  defendants  appealed. 

Ooken  and  Mathew,  for  the  appellants. 
— Assuming  the  &ote  alleged  in  the 
statement  of  claim  to  be  tme,  still  the 
defendants  are  entitled  to  judgment. 
The  policy  shews  that  the  subject  matter 
of  tixe  insurance  was  the  whole  freight, 
and  it  is  evident  firom  the  amount  of  the 
premium,  one-half  per  cent.,  that  the 
underwriters  comptured  the  amount  of 
their  subscription  with  the  interest  of 
the  insured,  and  not  with  the  amount 
of  the  possible  loss — Hendricks  v.  The 
AuetraUan  Insurance  Company  (1).  If 
the  poUcy  does  not  shew  that  the  subject 
matter  of  insurance  was  the  whole 
freight,  then  it  is  ambiguous  and  there 
is  no  contract  unless  rerarence  be  made 
to  the  correspondence  between  the  parties 
in  order  to  discover  the  real  contract. 
There  is  either  a  latent  or  a  patent 
ambignify,  if  the  former  it  can  be  cleared 
up  by  the  correspondence,  if  the  latter, 
there  is  no  contract — BtMea  t.  Wiehdhmu 
(2). 

Soli  and  WUberforee,  for  the  plaintifib, 
were  not  called  on  to  argue. 

BraxwbIiIi,  L.J. — I  think  this  is  a  very 
plain  case.  The  plaintifEs  had  freight 
coming  to  them  which  might  come  to 
them  at  one  or  the  other  of  two  rates.  If 
all  the  cargo  arrived  they  would  get  a 
certain  sum;  if  all  was  damaged  there 
would  be  a  deduction  of  one>thurd  of  the 
fiwight  in  respect  of  it,  and  if  part  only, 
they  would  suffer  a  deduction  in  respect 
of  that  part.     They  stood,  therefore,  to 

(1)  4S  Law  J.  Rep.  CJ.  188;  s.  c  Lair  B«p.  9 
C,P.4«0. 

(3)  2  Hurl.  &  C.  906 ;  a.  e.  88  Lav  J.  Bep.  Ezeh. 
J60, 


lose  one-third  of  the  freight,  more  or  less, 
or  none.  They  desired  to  guard  against 
that  loss,  and  insured  one-third  of  the 
freight,  saying,  as  it  were  :  "  We  assure 
6«.  ad.  out  of  eveiy  pound  that  comes  to 
us  as  freight."  The  policy  is  "  to  cover 
only  the  one-third  loss  of  freight  as  per 
charter  party"  and  the  chuter  party 
explains  it.  The  argument  for  the  ap* 
pellants  is  that  this  is  an  insaranoe  on 
the  whole  freight,  and  that  although  .the 
utmost  total  loss  can  be  only  one-third 
of  the  freight,  yet  that  a  shipowner 
must  insure  the  whole  freight  to  get  that 
one-third.  So  that  he  must  insure  the 
amount  three  times  over,  and,  as  a 
small  premium  only  is  required,  he  does 
not  suffer.  This  seems  to  me  to  be 
a  very  round-about- way  of  doing  busi- 
ness, and  not  a  reasonable  theory ;  it  is 
surely  better  to  insure  one-third  only,  or 
6a.  8d.  out  of  every  pound,  as  the  plain* 
tiffs  did  here.     This  appeal  must  fail. 

Bbbtt,  L.J. — The  first  point  taken  is 
that  there  is  no  description  of  the  subject 
matter  insured,  because  the  description 
relied  on  is  not  in  the  usual  place  in  the 
policy,  and  it  is  said  that  if  it  is  not  a 
description  of  the  subject-matter  insured, 
there  is  no  description  of  any  subject- 
matter  insured  and  there  is  no  policy. 
Is  it  a  true  proposition  to  say,  that 
because  such  a  sentence  as  this  is  not  in 
the  usual  place  in  the  policy  it  is  not 
a  description  of  the  subject-matter  ?  I 
cannot  Delieve  it.  I  did  not  obtain  any 
answer  to  my  question,  whether  if  the 
clause  were  written  lengtiiwise  across 
the  policy  it  would  not  be  operative ;  bat 
because  it  is  writteH .  at  the  bottom,  in 
a  place  which  would  hold  it,  it  is  urged 
that  it  is  not.  I  am  of  opinion  that  it  is 
a  description,  and  the  only  description  of 
the  subject-matter  of  insurance.  Then 
what  is  the  subject-matter  of  insurance  ? 
It  is  not  freight,  other  than  charter  party 
freight,  because  no  other  freight  thui 
charter  party  freight  was  at  risk.  It 
must  be  on  charter  party  freight,  or  part 
of  it.  Moreover,  it  is  shewn  to  be  so 
by  the  very  description  of  the  subject- 
matter  insured.  Therefore  the  question 
is  whether  the  subject-matter  of  the 
insurance    is    tite  whole  charter  ftrtf 
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freiglit  or  only  a  part  of  it  P  It  is  said 
tiiat  the  sabject-matter  of  the  insurance 
is  not  a  loss ;  bnt  the  very  words  nsed 
are  that  the  snbjeot-matter  of  insnrance 
is  a  loss ;  it  is  "  to  cover  the  one-third 
loss  of  freight  in  oonseqnence  of  sea- 
damage  as  per  charter  party."  That 
sends  ns  to  the  charter  party  to  see  what 
was  the  Rnbjeot-matter  of  insurance,  and 
in  the  charter  party  we  find  that  fk<eight 
is  to  be  payable  on  the  tme  delivery  of 
the  cargo  at  so  mnoh  per  ton ;  bnt  thefi 
there  is  a  provision  in  the  charter  party 
that  "  If  any  portion  of  the  cargo  be 
deEvered  sea-damaged,  the  freight  on 
Bach  sea-damaged  portion  to  be  two- 
thirds  of  the  above  rate  .  .  .  ."  So 
that  if  any  portion  of  the  caigo  is 
delivered  sea-damaged,  there  is  a  loss 
nnder  the  charter  party,  and  that  loss  ifl 
a  loss  of  a  portion  of  the  freight  on  tibat 
portion  of  the  carg^o  delivered  sea- 
damaged,  and  that  loss  is  one-third. 
Then  tnrning  from  that  clause  in  the 
charter  parly  back  to  the  policy  to  see 
what  is  tiie  subject-matter  of  insnrance, 
we  find  it  is  the  loss,  'the  one-third  loss 
aoerned  on  the  diarter  party  nnder  and 
by  virtae  of  the  clanse  I  have  read. 
That  IB  the  sabject-matter  of  insn- 
nmce  and  there  is  no  other.  The 
Bobject-matter  of  the  insurance  is  "  the 
loss  of  freight  in  oonseqnence  of  sea- 
damage  mentioned  in  the  charter  party." 
8aoh  being  the  subject-matter  of  the 
insnnmoe,  what  is  the  tme  mode  of  oon- 
stming  the  whole  of  the  policy  ?  Every 
part  of  the  policy  is  to  be  applied  whiclk 
relates  to  the  subject-matter  of  the  in> 
■nranoe.  It  is  said  that  some  parts  of 
the  policy  could  not  be  applied  to  such  a 
subject-matter  of  insurance,  and  this  is 
nsed  as  an  argument  to  shew  that  this  ia 
not  the  subject-matter  of  the  insnrance. 
The  rule  above  enunciated  answers  the 
suggestion.  Then  it  is  asked  what  is 
the  nature  of  the  lossP  This  policy, 
and  some  others  of  a  similar  kind,  aia 
peculiar  and  exceptional,  as  it  seems  to 
me,  in  this,  that  although  the  subject- 
matter  of  insnrance  is  accurately  defined 
or  described,  it,  or  the  quantity  of  it,  is 
not  ascertained  until  the  losslias  ooonrred. 
The  subject-matter,  though  defined  in 
the  policy,  is  sot  oomplet^y  ascertained 
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till  the  loss.  The  only  peril  is  the  peril 
by  sea-damage;  the  only  thing  insured 
is  one  peculiar  loss  caused  by  such  peril ; 
it  seems  to  me  to  follow  that  the  only 
loss  that  could  be  recovered  under  this 
policy  is  a  total  loss.  The  subject- 
matter  of  insnrance  being  a  loss  on  the 
cargo  which  receives  sea-damage  there 
can  be  no  loss  in  this  case  but  a  total 
loss,  and  if  there  is  a  total  loss  then  the 
underwriter  is  liable  to  the  full  amount 
of  his  subscription.  So  he  is  liable  for 
this  loss  as  for  a  total  loss,  and  the 
ordinary  rale  of  calculating  such  a  loss 
must  be  applied. 

COTTOir,  L.  J. — The  question  is  whether 
there  is  a  suflScient  description  of  the 
subject-matter  insured.  I  have  no  doubt 
as  to  the  construction  of  the  clause  in 
the  charter  party ;  if  the  cargo  arrives  in 
good  condition  a  certain  sum,  say  S,OO0Z., 
IS  payable  as  freight,  but  if  any  part 
arrives  sea-damaged  then  there  is  to  be  a 
deduction,  so  as  to  make  only  two-thirds 
payable,  so  the  difierence  of  one-third  in 
respect  of  sea-damaged  cargo  is  the 
loss  against  which  the  insurance  is 
effected.  I  find  there  is  in  this  clause 
a  reference  to  the  sabject-matter  insured, 
that  is  to  say,  to  the  difference  between 
the  fall  freight  and  the  freight  payable  if 
the  cargo  arrives  sea-damaged.  "To 
cover  only  the  one- third  loss  of  freight 
in  consequence  of  sea-damage  as  per 
charter  p&rty."  There  can  be  no  doubt 
what  is  the  sea-damage  as  per  charter 
party  (1),  and  the  difference  is  I  think 
not  inaptly  described  in  the  policy  as 
"the  one-third  loss  of  freight  in  ooa- 
sequence  of  sea-damag^." 

Judgment  for  the  pUtmtifft. 


Soliciton— Pritchard    &    Sooi,    for    pkintifk; 
Waltons,  Babb  &  Walton,  for  defendanti. 


(8)  See  JoyM  r.  Kamord  (41  Law  J.  B«p.  QJB. 
17;B.c.UwBep.  7  0.8.  78.) 
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[IN  THE  aUEEN^  BENCH  DIVISION.] 
1878.     1  SFBNCBB  Ain>  INOTHBB  V. 

Nor.  19.  J  SLATBB  AND  OTHBRS. 

Fra/adulent  Conveyance — Stat.  13  Eliz. 
e.  5 — Oreditor  and  Debtor  —  Besulting 
Tnut. 

An  insolvent  trader  executed  a  deed  hy 
iohieh  he  conveyed  aM  hie  property  to  irus. 
tees  who  were,  inter  alia,  to  carry  on  his 
businMS  and  realise  his  estate  in  such 
manner  aa  they  might  deem  expedient,  and 
out  of  the  proceeds  thereof,  after  making 
certain  payments,  to  apportion  tJte  residue 
equally  among  such  of  hit  preditors  as  exe- 
euled  or  assented  to  the  deed.  It  was 
further  provided  that  if  within  a  given  time 
any  creditor  neglected  or  refused  to  assent 
to  the  deed,  his  dividends  should  be  paid  by 
the  trustees  to  the  debtor.  It  was  admitted 
that  the  deed  was  executed  for  the  purpose 
of  defeating  any  execution  that  might  pre- 
vent the  eqiuil  distribution  of  the  debtor's 
property  among  his  creditors : — Held,  that 
the  deed  was  fraudulent  and  void  under 
13  Elia.  e.  5. 

This  was  an  interpleader  issne,  directed 
to  be  tried  in  the  form  of  a  special  case 
hy  order  of  a  Judge. 

CASE. 

1.  On  the  23rd  of  July,  1877,  a  deed 
of  arrangement  was  made  between  Thomas 
Keating,  of  the  first  part,  the  plaintiffs 
of  the  second  part  and  th^  several  cre- 
ditors of  the  said  Thomas  Keating,  who 
should  execute  the  said  deed,  or  other- 
wise signify  their  assent  thereto,  before 
the  declaration  of  a  dividend,  of  the  third 
part. 

2.  The.  following  is  a  copy  of  the  said 
deed: — 

"  This  deed,  made  the  23rd  day  of 
Jnlv,  1877,  between  Thomas  Keating,  of 
Oxford  Boad,  in  the  city  of  Manchester, 
in  the  county  of  Lancaster,  draper,  here- 
inafter styled  '  the  stud  debtor,'  of  the 
first  part,  B«uben  Spencer,  a  director  of 
the  firm  of  Bylands  &  Sons  (Limited), 
Manchester,  and  William  Nickson,  of  the 
firm  of  Samuel  Fletcher,  Son  &  Co., 
merchants,  Manchester  aforesaid,  herein- 
after styled  the  said  trostees,  of  the 
second  part,  and  the  several  creditors  of 


Bud  debtor  who  may  execute  these  pre- 
sents or  otherwise  signify  their  assent 
hereto  before  the  declaration  of  a  dividend, 
of  the  third  part,  witnesseth  tiiat  the  said 
debtor  hereby  conveys  and  assigns  all 
his  real  and  personal  estate  and  effects, 
debts  due  and  owing,  books,  papers  and 
writings,  to  the  said  trustees,  their  exe> 
cntors,  administrators  and  assigns,  npon 
the  conditions  and  trusts,  and  for  the 
purposes  hereinttfter  declared  : — 

"  1.  To  carry  on  the  business  of  the 
said  debtor,  or  to  get  in  and  realise  his 
estate  in  snoh  manner  as  the  said  trustees 
may  deem  expedient,  and  out  of  the  pro- 
ceeds of  the  estate  to  pay  all  fair  and 
uaaal  charges  attending  the  liquidation 
thereof  or  incidental  thereto,  and  all 
rents,  taxes,  salaries  and  preferable  claims 
that  would  be  payable  in  bankruptcy, 
and  then  to  apportion  the  residue  accord.- 
ing  to  an  equal  pound-rate  to  all  cre- 
ditors, parties  hereto,  or  of  whose  -claims 
the  said  trustees  shall  have  received 
notice,  and  have  no  sufficient  g^unds  to 
dispute  or  shall  dispute  the  same  unsno- 
oessfnlly. 

"  2.  The  execution  of  this  deed  or  the 
assent  hereto  by  any  creditors  shall  operate 
as  a  fall  release  to  the  said  debtor  in 
respect  of  the  debt  of  such  oreditor  so 
executing  these  presents  or  assenting 
hereto. 

"  3.  The  dividend  so  apportioned  to 
every  oreditor  as  aforesaid  shall  be  paid 
to  him,  her  or  them  severally,  provided 
he,  she  or  they  have  executed  these  pre- 
sents or  assented  hereto  as  aforesaid,  and 
on  the  expiration  of  twelve  calendar 
months  from  the  date  hereof,  the  said 
debtor  may  apply  to  the  trustees  to  be 
piud  the  dividend  or  dividends  of  any 
creditor  or  creditors  who  have  neglected 
or  refused  to  assent  hereto  or  execute 
this  deed,  and  thereupon  the  said  trustees 
shall  give  such  creditor  or  creditors 
written  notice  by  post  of  such  application 
made  by  the  said  debtor,  and  if  such 
creditor  or  creditors  shall,  for  seven  days 
thereafter,  still  neglect  or  refuse  to  exe- 
cute these  presents  or  assent  hereto,  such 
dividend  or  dividends  shall  be  then  forth- 
with paid  to  the  said  debtor  by  the  said 
trustees. 

"  4.  The  said  trustees  may  require  full 
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putionlars  relating  to  the  debt  of  any 
oreditor,  and  also  that  such  debt  l» 
verified  on  oath  or  by  statatory  declara- 
tion before  admitting  such  debtor  paying 
dividend  thereon. 

"  5.  All  matters  not  herein  specially 
provided  for  shall  be  dealt  with  npon  the 
principles  applicable  under  the  present 
English  bankruptcy  law. 

"  6.  And  the  said  debtor  doth  hereby 
appoint,  make,  ordain  and  constitute  the 
said  trosteeu,  their  executors  and  ad- 
ministrators, to  be  the  true  and  lawful 
attorney  or  attorneys  of  him  the  said 
debtor  to  collect  and  get  in,  and  by  legal 
proceedings  or  otherwise,  to  recover  and 
receive  all  and  every  the  real  and  personal 
estate  (and  all  book  debts  or  other  debts 
due  to  the-  said  debtor)  hereby  assigned, 
and  for  such  purposes,  at  his  or  their 
discretion  to  use  the  name  of  the  said 
debtor  or  their  own  name  as  to  the  said 
trustees  may  appear  most  expedient. 

"  7.  And  lastly,  the  several  parties 
hereto  of  the  third  part  do  hereby 
aeverally,  in  proportion  to  their  respective 
claims,  covenant,  promise  and  agree  with 
the  saiid  trustees  to  hold  them  harmless 
and  indemnified  from  all  personal  risk, 
loss  or  damage  they  may  sustain  by 
reason  of  their  proceedings  under  the 
trust  hereof,  excepting  such  loss  or 
damage  as  may  result  firom  their  own 
wilfal  negligence  or  default,  and  to  hold 
them  harmless  and  indemnified  against 
any  claim  or  claims  by  any  person  or 
persons,  of  which  he  may  not  have  re- 
ceived notice  before  making  a  dividend, 
and  from  and  agfainst  any  claim  by  any 
fhtore  trustee  or  trustees  of  the  estate 
and  efTects  of  said  debtor,  and  from  and 
against  any  order  of  any  Court  made  in 
respect  of  the  said  debtor  or  his  estate,  or 
of  this  deed,  and  the  trusts  thereof  or  any 
of  them,  and  firom  and  against  all  costs, 
damages  and  expenses  thereof,  consequent 
thereon  or  incidental  thereto." 

3.  On  tite  3rd  day  of  August,  1877, 
the  defendants  obteined  a  judgment 
against  the  said  Thomas  Keating  for  49!., 
and  on  the  same  3rd  day  of  August,  1877, 
a  writ  of  fieri  faeiat  was  delivered  to  the 
sheriff  of  Lancashire,  indorsed  to  levy  the 
amount  of  the  said  judgment  without  any 
costs. 
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4.  On  the  14th  day  of  August,  1877, 
the  sheriff  of  Lancashire  seized  the  said 
goods,  the  subject  of  this  action,  under 
the  said  writ  ot  fieri  faeiat. 

5.  The  said  Thomas  Keating  was  a 
trader  within  the  meaning  of  the  said 
Bankruptcy  Act,  1869,  when  he  executed 
the  said  deed,  and  was  then  indebted  to 
several  creditors  respectively,  whose  debts 
respectively  amounted  to  502.  and  up- 
wards. The  said  Thomas  Keating  was 
in  insolvent  circumstances  when  he  exe- 
cuted the  said  deed.  He  executed  the 
said  deed  for  the  purpose  of  defeating 
any  execution,  including  an  execution  at 
the  suit  of  the  defendants,  which  was 
then  apprehended  by  the  said  Thomas 
Keating,  and  which  execution  might  pre- 
vent the  equal  distribution  of  the  debtor's 
property  among  all  his  creditors,  and 
also  for  the  purposes  stated  in  the  said 
deed. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  said  goods  seized 
by  the  sheriff,  or  any  of  them,  were,  at 
the  time  of  the  said  seizure,  the  property 
of  the  plaintiffs  as  against  the  defendants. 

If  the  Court  shall  be  of  the  affirma- 
tive opinion  judgment  to  be  entered  for 
the  plaintiffs,  with  costs. 

If  the  Court  shall  be  of  the  negative 
opinion  judgment  to  be  entered  for  the 
defendants,  with  costs. 

Charles  Orompton,  for  the  plaintiffs. — 
The  object  of  the  deed  was  to  benefit  the 
creditors,  and  there  is  nothing  fraudulent 
about  it  so  as  to  bring  it  within  13  Eliz. 
O.  5.     [He  was  stopped  by  the  Court.] 

B.  T.  Beid,  for  the  defendants.— The 
deed  is  void  under  the  statute  of  Eliza- 
beth if  it  interferes  with  the  proper  and 
fair  distribution  of  the  debtor's  goods 
among  his  creditors — Fmemem  v.  Pope 
(1).  The  intention  of  the  debtor  ob- 
viously was  to  evade  the  bankruptcy 
laws,  and  no  creditor  is  allowed  to  come 
in  without  incurring  the  responsibility  of 
indemnifying  the  trustees.  The  &ct  that 
the  giving  of  the  deed  is  an  act  of  bank- 
rupt on  the  part  of  the  debtor  is  im- 
matenal,  for  those  creditors  whose  debts 

(1)  89  Law  J.  Bep.  Chano.  689 ;  (.  c  law^Bep. 
6  Ch.  App.  fi38. 
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are  under  502.  cannot  take  bankniptcy 
proceedings,  and  are  therefore  left  alto- 
gether without  remedy,  unless  they  elect 
to  come  in  under  the  deed,  and  undertake 
to  incur  any  responsibility  which  may 
attach  to  them  for  so  doing.  There  ia, 
moreover,  a  resulting  trust  for  the  benefit 
of  the  debtor,  in  the  case  of  creditors 
who  refuse  to  come  in,  and  this  of  itself  is 
sufficient  to  render  the  deed  invalid  under 
the  provisions  of  the  statute.  He  referred 
to  Ex  parte  Baffery  (2)  and  Ex  parte 
Jonet  (3). 

Orompton,  in  reply. — ^No  question  arises 
here  under  the  bankruptcy  laws,  and 
there  is  nothing  at  common  law  to  pre> 
vent  a  debtor  preferring  one  creditor  to 
another.  This  deed  is  for  the  benefit  of 
those  creditors  who  are  willing  to  come 
under  it,  and  no  unfair  advantage  is 
given  to  the  debtor.  Those  creditors  who 
refuse  their  assent  are  entitled  to  g^t  a 
judgment  against  the  debtor,  and  attach, 
by  means  of  a  garnishee  order,  any  money 
in  the  hands  of  the  trustees.  He  re* 
ferred  to  Siggen  v.  Evans  (4). 

Mellob,  J. — The  question  here  is  whe- 
ther these  goods  are  the  propertv  of  the 
defendants  as  against  the  plamtiffs.  The 
defendants,  it  appears,  had  obtained  judg- 
ment for  a  sum  under  502.,  and  on  the 
3rd  of  August,  1877,  the  sliOTiff  issued  an 
execution  for  that  amount.  Prima  faeie, 
therefore,  the  defendants  were  entitled  to 
the  possession  of  the  goods  under  that 
execution,  but  when  they  tiy  to  enforce 
their  claim  they  are  met  by  the  deed 
which  is  the  subject  of  this  case.  The 
deed  in  question  was,  in  my  opinion,  in- 
valid by  reason  of  the  provisions  of  13 
Eliz.  c.  5.  Its  object  was  to  prevent  the 
creditors  from  exercising  iheir  ordinary 
remedies  in  respect  of  the  sums  due  to 
them,  and  to  compel  them  to  accept  the 
terms  chosen  by  the  debtor.  Accordingly, 
the  debtor  conveys  all  his  property  to 
trustees  whom  he  chooses  himself,  his 
bosiness  is  to  be  carried  on  by  them,  and 

(2)  46  Law  J.  Hep.  Banb.  84,  89;  a.  e.  Law 
Bep.  4  Ch.  B.  466;  6  Ch.  D.  366. 

(8)  44  Law  J.  Bep.  Bankr.  124 ;  a.  c  Law  Bep. 
10  Chaae.  663. 

(4)  6  E.  &  B.  867;  a.  c.  24  Law  J.  Bep.  Q.B. 
806. 


th^  are  to  distribute  his  assets  in  a  pre- 
sonbed  mode,  such  as  would  not  be 
allowed  under  any  other  oiroumstanoes. 
Moreover,  the  creditors  are  required  to 
enter  into  conditions  as  regards  ihe  pay- 
ment of  their  debts  according  to  the  pro* 
visions  of  the  deed,  and  if  they  refuse  to 
do  so  there  is  a  resulting  trust  in  &vour 
of  the  debtor  in  respect  of  the  dividends 
that  would  otherwise  have  been  due  to 
them.  It  seems  to  me  clear  that  the 
efiisct  of  the  deed  is  to  defeat  and  delay 
all  creditors  whose  debts  are  under  502. 
Oreditors  for  sums  above  that  amount 
might  treat  this  deed  as  an  actof  bank- 
ruptcy ;  but  the  class  of  creditors  whose 
chums  against  the  debtor  are  under  502. 
are  absolntely  deprived  of  all  remedy  by 
the  effect  of  the  provisions  of  the  deed. 
It  was  admitted  that  the  deed  was  exe- 
cuted for  the  purpose  of  defeating  any 
execution  which  might  prevent  the  eqnu 
distribution  of  the  debtor's  property,  and 
also  to  promote  the  purposes  stated  in 
the  deed.  Considering  what  these  pur- 
poses are,  and  having  regard  to  the  pro* 
visions  of  the  statute,  I  think  this  deed 
is  invalid  and  cannot  be  sustained  agaiitst 
the  execution  creditors. 

Manistt,  J. — I  am  entirely  of  the 
same  opinion.  The  question  is  whether 
or  not  these  goods  were^  at  the  time  of 
the  seizure,  tiw  property  of  the  plaintifb 
as  against  the  ddendaats.  That  depends 
on  whether  or  not  the  deed  was  void 
under  the  provisions  of  13  Eliz.  c.  5. 
The  defendants  allege  that  these  goods 
belonged  to  Keating,  and  that  they 
were  prima  facie  entitled  to  seize  them ; 
the  pkiiintifiis,  on  the  other  hand,  contend 
that  the  goods  seized  are  protected  by 
a  deed  given  prior  to  the  execution.  In 
answer  to  that  the  defendants  say  that  the 
deed  so  given  was  void  under  the  statute 
of  Elizabeth;  so  that  the  real  question 
which  we  are  now  called  upon  to  deter- 
mine is  whether  the  object  of  this  deed 
was  to  defeat  or  delay  E^eating's  credi- 
tors. When  the  deed  was  executed 
Keating  was  insolvent,  and  it  is  found 
in  the  Special  Case  that  the  deed  was 
given  for  the  purpose  of  defeating  any 
execution,  including  that  of  the  defend- 
ants, which  might  prevent  the  equal  dis- 
tribution of  the  debtor's  property  amongst 
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all  his  oreditoTS,  and  also  for  the  pnrposeB 
stated  in  ilie  deed.  Now  trhat  are  the 
purposes  stated  in  the  deed  P  Bj  one  of 
its  provisions  aathoriiy  is  gfiven  to  the 
tmstees  to  carry  on  the  bnsiness  of  the 
debtor,  and  that,  too,  nnder  an  indemnity 
from  the  creditors.  It  seems  to  me  that 
this  is  a  strong  point  in  considering  the 
object  the  debtor  had  in  executing  the 
deed.  The  debtor  puts  it  in  the  power 
of  the  tmstees  to  do  as  they  like  with 
regard  to  the  hnsiness,  and  no  creditor 
can  obtain  the  benefit  of  the  deed  without 
assenting  to  that  conrse.  That  appears 
to  me  to  be  not  only  delaying  creditors, 
but  putting  them  nnder  responsibili' 
ties  of  a  very  grave  kind.  Again,  the 
deed  provides  "  that,  if  any  creditor  will 
not  come  in,  the  tmstees  may,  at  the 
ezjnration  of  a  certain  time,  pay  over 
any  dividends  which  would  have  been 
paid  to  such  creditor  to  the  account  of 
.  the  debtor.  This  is  dearly  a  resulting 
trust  in  &vour  of  the  debtor.  Mr. 
Crompton  contends  that  there  is  no  sub- 
stantial hardship  in  tiiat,  as  a  creditor 
might  obtain  a  garnishee  order,  and 
attach  the  money  in  the  hands  of  the 
trustees.  That,  however,  is  a  very  donbt> 
fnl  remedy,  if  not  a  wholly  illusory  one ; 
for  how  could  a  creditor  know  when 
there  was  any  money  in  the  hands  of  the 
tmstees  to  attach  P  I  therefore  come  to 
the  conclusion  that  the  deed  is  void  as 
containing  a  resulting  trast  in  favour  of 
the  debtor  and  tending  to  delay  creditors. 

Judgmont  for  the  defendanU. 


SoUeitor*— Field,  Boscoe  &  Co.,  agents  far  Atldn- 
son,  Ssnndan  &  Co.,  Manchester,  fi>r  plaintiffli; 
Charles  Batcher,  for  defendanU. 


[Df  THE  COimT  OP  APPEAL.] 

1878.        1  HTJBT  V.  THB  WDCBLIiDON  LOOili 
JSOV.  1.     J  BOAED.* 

Ooniraet — Oorporation  hy  Statvte  for 
pvblic  Purposes— Public  EeaUh  Ad,  1848 
(11  if  12  Yict.  c.  63),  ».  Qb—Pullie 
HeaUh  Act,  1875  (88  ^  39  Viet.  e.  65),  ». 
174 — Corporate  fiteoZ  necessary. 

By  teMon  85  of  the  PvhUo  Health.  Act, 
1848  (11  ^  12  Viet.  e.  63),  wery  contract 
by  a  locai  board  of  health  whereof  the 
vaiue  exceeds  102.,  cmd  by  section  174  of 
Oie  Public  Health  Act,  1875  (88  ^  39 
Viet.  c.  55),  every  contract  by  an  urban 
sanitary  (mthority,  whereof  the  value  ex- 
ceeds 501.,  shall  be  in  writing,  and  sealed 
wiOi  the  seal  of  such  board,  or  authority, 
as  the  ease  may  be. 

.  The  defendiuds,  who  were  a  heal  board 
within  section  8&  of  the  Act  of  1848,  and 
an  urban  sanitary  authority  within  the 
meaning  cf  section  174  of  the  Act  of  1875 
were  found  by  a  jury  to  have  authorised 
their  surveyor  to  employ  the  plaintiff,  an 
architect,  to  prepare  certain  plans  for 
offices  they  intended  to  erect,  but  which 
they  did  not  erect,  and  to  have  ratified  the 
act  of  their  surveyor  in  procuring  them ; 
and  such  offices  were  found  also  by  the 
jury  to  be  necessary  for  the  purposes  of  the 
defendants,  and  the  plans  necessary  for  the 
erection  of  the  offices.  The  plans  were 
ordered  when  the  Public  HeaUh  Act,  184J8, 
was  in  force,  but  not  finished  till  afl»r  the 
Act  of  1875  had  come  into  force.  There 
was  no  contract  under  seal  with  Gte  plain' 
tiff,  and  no  ratification  of  any  contract 
under  seal  with  him,  and  the  value  of  the 
work  done  exceeded  501. : — 

Held,  affirming  the  judgment  </Lon>LBT, 
J.,  thtU  the  enactments  requiring  a  seal 
were  mandatory  and  not  merely  direetory, 
and  that  the  defendants  were  not  UMU  to 
pay  for  the  plans. 

Qnisre,  whether  they  would  have  been  so 
liable,  upon  an  executed  consideration.  ^ 
they  had  made  full  use  of  the  plans  by 
honing  offices  bwlt  in  accordance  with  them. 

This  was  an  appeal  from  a  judgment  of 
lindley,  J.,  on  further  consiaeiation,  re- 
ported 47  Law  J.  Eep.  C.P.  640. 

Brett,  LJ.;   and 


*  Coram  Bnwwell,  LJ. 
Cotton,  litJ* 
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The  action  was  brought  by  the  plain- 
tiff, an  architect,  to  recover  a  sum  ex- 
ceeding 50Z.,  for  work  done  and  materials 
provided  in  nmking,  bj  order  of  the  de- 
fendant's surveyor,  certain  plans  for 
offices  contemplated  by  the  defendants, 
but  never  erected. 

The  defence  was  that  there  was  no 
contract  under  seal  between  the  plaintiff 
and  the  defendants,  and  that,  therefore, 
the  plaintiff  could  not  recover  by  reason 
of  11  &  12  Vict.  o.  63. 8.  85,  and  38  &  39 
Vict.  c.  55.  s.  174. 

The  facts  of  the  case  and  the  sections 
of  the  Acts  relied  on  are  fully  stated  and 
set  out  in  the  report  of  the  case  in  the 
Court  below. 

Idndley  J.,  after  taking  time  to  consider 
his  jadgment,  gave  judgment  for  the 
defendants. 

On  appeal, 

PofoAstt  and  Edward  Olarke,  for  the 
plaintiff. 

Marriott  and  Paterson,  for  the  defend- 
ants. 

In  addition  to  the  authorities  cited  in 
the  Court  below,  the  counsel  for  the 
plaintiff  referred  to  Wilton  ir.  The  West 
Hwrtl^ool  Harbour  and  Bailway  Oompany 
(1),  and    TTngley  v.  Ungley  (2). 

Bbauwell,  L.J. — I  am  of  opinion  that 
the  jadgment  of  Lindley,  J.,  was  right, 
and  ought  to  be  affirmed.  First,  I  think 
that  section  174  is  applicable  to  cases 
other  than  those  alladed  to  in  it,  and 
that  it  is  not  limited  to  them.  The  sec- 
tion is  general,  and  refers  to  every  class 
of  contract,  and  there  is  no  reason  for 
limiting  it.  In  the  next  place,  I  think 
the  section  is  not  merely  directory  but 
obligatory.  It  is  not  prohibitoiy  so  as 
to  constitute  the  making  of  a  CCntract, 
otherwise  than  in  writing  and  under  seal, 
an  offence,  but  it  is  a  mandatory  direction 
that  contracts  shall  be  made  in  a  par- 
ticular way,  that  is  to  say,  in  writing 
and  under  seal.  The  enactment  relates 
to  a  contract  which  is  the  act  of  both 

(l)2I>eaez,  J.&S.476;  s.  e.  8«  Lav  J.  Bep. 
Chaiie.24l. 

(2)  46  Law  J.  Bep.  Cbanc.  189,  on  appeal,  854; 
S.  c.  Lav  Bep.  6  Ch.  D.-8M;  1'7. 


parties,  and  is  applicable  not  ito  one  of 
them  alone,  but  to  both  of  them.  I  do 
not  mean  to  say  that  the  section  makes 
anything  in  particular  necessary  on  the 
part  of  the  contiactee,  but  it  requires 
that  the  evidence  of  the  obligation  of 
the  two  parties  must  be  in  writing  and 
sealed  with  their  seals.  In  this  particular 
case  the  section  is  of  importance  as 
drawing  a  line  between  cases  where  the 
contract  shall  or  shall  not  be  under  seal. 
If  it  rested  at  the  common  lanr  there 
might  be  a  discretionary  power  as  to 
wmit  contracts  should  be  entered  into  by 
parol  and  what  contracts  should  be  made 
under  seal,  such  as  contracts  of  small 
amount  or  acts  of  daily  necessiiy,  and 
some  others  which  are  said  to  be  within 
the  exception  to  the  general  rule  that  a 
corporation  must  contract  under  their 
corporate  seal.  If  it  were  not  for  section 
174  it  might  be  contended  that  contracts 
to  the  amount  of  51.  or  20Z.,  or  even  1001., 
came  within  the  rule.  The  legislature, 
however,  have  drawn  the  line  and  said 
that  all  contracts  over  50{.  must  be 
entered  into  under  seal,  and  contracts  for 
a  less  amount  may  be  made  by  parol. 
That  being  my  opinion  as  to  the  effect  of 
the  statute,  I  think  it  clear  that  this  is  a 
contract,  which  if  after  the  order  had 
been  given  it  had  been  countermanded 
by  the  defendants,  aud  the  defendants 
bad  said  to  the  plaintiff,  "  Do  not  go  on 
with  it,  we  shall  not  employ  you,"  no 
action  could  have  been  maintained.  Then 
it  is  said  that  this  is  not  an  executory 
contract,  but  it  is  an  executed  contract, 
of  which  the  defendants  have  g^t  the 
benefit,  and  for  which  they  must  pay. 
I  will  deal  with  that  question  presently. 
First,  reliance  is  placed  on  the  doctrine 
in  equity  as  to  contracts  relating  to  land. 
It  is  said  that  a  part  performance  by 
entering  into  possession  of  the  land  in  a 
verbal  contract  for  its  purchase  ia  suffi- 
cient to  take  it  out  oi  the  Statute  of 
Frauds.  I  think  that  that  doctrine  has 
no  analogy  to  the  present  case,  and  the 
ground  on  which  that  law  rests  has  been 
clearly  stated  by  the  Master  of  the  Bolls 
in  Ungley  v.  Ungley  (2).  He  says: 
"The  law  is  well  established  that  if  an 
intended  purchaser  is  let  into  possession 
in  pursuance  of  a  parol  contract,  that  is 
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laffioiani  to  prarent  the  Statate  of 
Fnrads  being  set  up  as  a  bar  to  the  proof 
ei  the  parol  oontract.  The  reason  is 
that  possession  bj  a  stranger  is  eridence 
that  there  was  some  contract,  and  is  such 
eogent  evidence  as  to  compel  the  Gonrt 
to  admit  evidence  of  the  terms  of  the 
oontract,  in  order  that  jnstice  maj  be 
done  between  the  parties."  That  reason 
ifl  not  applicable  to  a  case  like  the  present. 
Bat  it  is  said  the  plaintiff  is  entitled  to 
recover  at  common  law,  becanse  the  de- 
fendants have  had  what  is  called  the 
benefit  of  the  contract;  the  plaintiff 
has  done  the  work  and  the  defendants 
have  had  the  enjoyment  of  what  he  has 
done.  That  mle,  I  believe,  exists  to 
some  extent,  thongh  I  am  not  sore  that 
it  wonld  befonnd  to  exist  where  the  price 
of  the  executed  oontract  was  of  a  large 
amount,  if,  for  instance,  a  railway  were 
bnilt  for  a  company  at  the  cost  of  some 
hundred  thousand  pounds.  I  should  not 
like  to  say  it  is  decided  by  the  authorities 
that  in  such  a  cate  the  contractor,  who 
had  made  the  railway  boold  recover  the 
price,  the  incoi^rated  company  who  em. 
ployed  him  having  given  hiia  only  a 
verbal  order.  However,  this  doctrine 
exists  to  some  extent  or  to  some  amount : 
that  where  a  man  has  done  work  for  a 
corporation  under  a  contract  not  nnder 
seal,  and  the  corporation  have  had  the 
benefit  of  it,  the  person  who  has  done 
the  work  may  recover.  But  whether 
that  is  limited  to  contracts  for  small 
amounts  or  not,  I  repeat,  I  will  not  say. 
It  is,  however,  oertainly  limited  to  oases 
where  the  benefit  has  been  actually  en- 
joyed, and,. as  far  as  I  know,  to  oases  in 
which  it  could  be  said  that  the  work  is 
such  as  was  necessary ;  that  it  was  work 
which  if  the  corporation  had  not  ordered, 
tiiey  would  not  have  done  their  duty ;  or 
if  they  had  not  given  the  order  for  its 
execution,  they  would  not  have  been  able 
to  cany  out  the  purposes  for  which  they 
were  called  into  existence.  That  seems 
to  have  been  the  state  of  things  in  those 
oases  which  have  decided  that  the  plain-, 
tiff  may  recover  when  the  work  has  been 
done.  I  think,  however,  that  that  rule  of 
law  does  not  sppij  to  the  present  case  for 
two  reasons.  The  defendants  have  not 
had  the  benefit  of  the  work  in  that  sense, 
Voi;.  48.— ()3.,  CP. «  ExoB. 
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No  doubt  the  order  for  the  work  was 
given.  After  the  finding  of  the  jury,  it 
must  be  taken  that  the  surveyor  was 
authorized  by  the  board  to  employ  the 
plaintiff  to  prepare  the  plans,  ana  that 
his  act  was  ratified  by  the  defendants, 
and  that  the  work  was  done  pursuant  to 
an  order  (or  sopiething  equivalent  to  an 
order)  which  was  given,  and  as  fiar  as 
that  work  went  it  was  accepted  in  that 
sense  by  the  defendants,  who  acted  upon 
it,  and  issued  advertisemente  in  respect 
of  it,  and  received  tenders  in  relation  to 
it.  But  that  is  all.  Any  further  benefit 
that  the  defendante  would  have  derived 
from  those  plans,  if  the  tenders  had  been 
accepted,  would  have  been  that  their 
buildings  should  have  been  erected  in 
accordance  with  those  plans.  What  the 
defendants  have  done  is  this :  they  have 
to  a  certain  extent  taken  to  these  plans 
and  tried  to  use  them — tried  to  apply 
them  to  the  purpose  for  which  they  were 
wanted — but  they  found  that  the  proposed 
plans  were  too  expensive,  and  could  not 
be  ased.  I  doubt,  therefore,  whether  the 
defen,dants  have  had  the  benefit  of  the 
plans  in  the  sense  in  which  it  is  phun 
the  defendants  had  the  benefit  of  the  coals 
in  NichoUon  v.  The  Bradfidd  Union  (3), 
or  of  the  water-dosete  in  Olarke  v.  The 
OuchfiM  Union  (4).  In  both  those  cases  it 
would  have  been  contrary  to  the  duty  of 
the  defendante  if  they  had  not  given 
orders  for  the  things  supplied.  In  the 
present  case  the  defendante  might  have 
continned  transacting  their  business — 
possibly  not  so  comfortebly  or  so  ad- 
vantageously— without  new  offices  ;  they 
might  have  waited  for  them. 

I  will  now  call  attention  to  the  oases. 
In  NichoUon  v.  The  Bradfield  Union  (3), 
Blackburn,  J.,  enterteined  great  donbt> 
but  followed  the  decision  in  Olarke  v.  The 
Owkfield  Union  (4).  The  amount,  it  must 
be  recollected,  which  it  was  sought  to  re- 
cover against  the  defendante  was  small, 
only  262. 10«.  I  doubt,  therefore,  whether 
that  case  would  not  come  within  the  rule 
that  orders  for  things  of  small  amount 
may  be  given  by  corporations  if  they  are 
used  for  matters  of  urgency  or  necessity 

(3)  35  Iav  J.  Bep.  Q.B.  176;  a.  c  LawBep. 
1  QJ3.  620. 

(4)  21  Law  J.  Bep.  Q3.  349. 
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withoat  the  contract  being  nnder  seal. 
The  action  was  for  coals  sold  and  de- 
lirered,  to  which  the  defendants  set  np  as 
their  defence  that  the  contract  with  the 
defendants,  a  corporation,  was  not  under 
seal.  Blackbnm,  J.,  in  deUverincr  judg* 
ment,  speaks  with  hesitation,  and  says : 
"The  case  of  Olarke  v.  The  Ouckfidd 
Z7fMon  (4),  is  in  its  &cts  nndistingoishable 
from  <iie  present  case.  We  are  aware 
that  very  high  authorities  have  questioned 
the  soundness  of  that  decision,  and,  as 
pointed  out  in  the  judgment  of  that  case, 
there  are  prior  decisions  in  the  Court  of 
Exchequer  which  it  is  difficult  to  reconcile 
with  it.  We  think,  however,  that  as  &r 
as  it  extends  to  such  a  case  as  the  present, 
at  least,  the  case  was  rightly  decided; 
there  may  be  cases  in  which  ma  circnm- 
stances  nuiy  be  different  from  those  in 
Olarke  v.  2%e  Ouchjield  Union  (4)  and  the 
present  case,  and  which  would  still  be 
governed  bj  the  principles  laid  down  in 
the  decisions  in  the  Exchequer ;  those  we 
leave  to  be  decided  when  thej  arise ;  but 
so  far  as  those  prior  decisions  are  incon> 
sistent  with  the  decision  in  Olarke  v.  Th« 
Ovokfield  Union  (4),  we  prefer  to  follow 
the  authority  of  Olarke  v.  The  OuekfieU 
Umon  (4),  which  we  think  is  founded  on 
justice  and  convenience."  Again,  in 
Olarke  v.  The  Ouekfield  Union  (4),  I  may 
point  out  that  the  contract  was  executed 
and  the  amount  sued  for  small — ^it  was 
only  14Z.  16s.  I  would  make  a  remark 
on  the  case  of  Haigh  v.  The  North  Brierley 
Union  (5).  I  think  that  Erie,  J.,  does  not 
rest  his  decision  on  the  ground  merely  that 
the  work  has  been  done,  but  he  considered 
that  the  retainer  of  the  plaintiff  to  inves- 
tigate the  accounts  of  the  union  and  to 
do  the  work  would  have  been  a  binding 
engagement.  In  Nicholson  v.  The  Brad. 
fieU  Union  (8),  Blackburn,  J.,  said,  "  that 
justice  and  convenience"  require  that 
where  the  contract  was  executed  a  defend- 
ant corporation  should  be  held  liable  to 
pay  for  it.  I  am  by  no  means  clear  that 
in  such  a  case  as  this  the  defendants 
should  be  ordered  to  pay.  I  am  by  no 
means  sure  that  persons  who  are  exercis- 
ing their  authority  daily  should  not  ezer- 
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oise  that  authority  in  a  proper  manner ; 
and  I  think  it  desirable  that  persons  who 
make  contraots  with  those  who  have  an 
authority  delegated  to  them  should  not 
act  in  a  sloveidy  manner ;  and  if  they  do 
not  care  to  enquire  what  authority  such 
persons  possess  they  must  take  the  conse- 
quences. I  cannot  but  think  that  in  the 
present  case  if  there  had  been  a  little 
more  solemnity  in  making  the  contract—* 
if  the  contract  had  been  reduced  to 
writing,  for  instance — it  is  not  improbable 
that  the  plaintiff's  attention  might  have 
been  called  more  particularly  to  tiie  plana 
required,  and  he  might  have  been  told  that 
if  he  prepared  plans  for  the  erection  of 
expensive  offices,  they  would  not  be  such 
plans  as  the  defendants  required,  as  they 
could  only  lay  out  a  certain  sum  of  money 
on  the  buUdings.  Sections  173  and  174 
of  the  Public  Health  Act,  1875,  wera 
passed  for  the  protection  of  ratepayers.  I 
think  they  were  g^ood  enactments,  and  we 
ought  not  to  allow  them  to  be  frittered 
away. 

Bbbtt,  L. J. — I  am  of  opinion  that  even 
if  section  173  of  this  statute  had  not  been 
enacted,  the  plaintiff  could  not  recover, 
on  the  g^und  that  the  defendants  were  a 
corporation,  and  that  this  contract  was 
not  nnder  seal. 

The  general  role  is,  that  where  the  de- 
fendants are  a  corporation  and  the  contract 
made  with  them  is  not  under  seal,  the  de- 
fendants are  not  liable.  I  think  this  case  is 
within  the  general  rule,  and  would  not  be 
within  any  of  the  recognised  exceptions.  It 
certainly  18  not  within  the  exception  which 
has  been  mentioned — if  it  can  be  called 
an  exception— or  within  that  doctrine  of 
the  Oourt  of  Chancery  which  is  applicable 
to  the  Statute  of  Frauds.  That  doctrine 
of  equity  with  reg^d  to  the  Statute  of 
Frauds  is  equally  applicable  whether  the 
defendant  be  a  corporation,  or  whether 
the  defendant  be  oi^y  an  individual,  and 
is  founded  upon  the  view  that  the  Statute 
of  Frauds  only  deals  with  a  matter  of 
evidence  upon  a  suit  or  trial.  In  the  case 
of  the  Statute  of  Frauds  the  original  con- 
tract is  perf eotiy  valid,  and  the  arly  effect 
of  the  statute  is  that  in  a  contested  suit 
no  evidence  can  be  given  of  that  contract 
nnlees  certain  fomwlities  have  been  ob< 
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Berved.  The  Court  of  Chancery  has  held 
that  in  certain  oiroamstances  they  will 
allow  evidence  to  he  griven  of  the  contnuH; 
although  the  formalities  of  the  statute  hare 
not  been  fulfilled.  But  that  decision 
cannot  hare  any  reference  or  any  appli- 
cation to  a  case  where  the  contract  origi- 
nally, by  a  rule  of  law,  is  invalid.  I 
thii^  also,  that  this  case  is  not  within 
any  of  the  common  law  exceptions  which 
have  been  suggested. 

I  think  there  is  a  common  law  excep- 
tion,  that  although  there  be  a  corporation, 
with  r^ard  to  which  contracts  in  general 
must  be  under  seal,  yet  if  that  corporation 
be  of  such  a  nature  that  daily,  or  periodi- 
cally, or  at  frequent  intervals,  small 
tranractions  must  take  place,  where  it 
would  be  obviously  of  the  highest  incon- 
venience, or  perhaps  impossible,  that  each 
of  such  small  contracts  should  be  under 
seal,  the  common  law  Courts  have  de- 
clared that  they  need  not  be  so. 

Upon  this  contract  tile  plaintiff  never 
could  have  had  any  claim  until  his  plans 
were  complete,  and  the  making  of  plans 
is  not  a  fiieqnent  occurrence,  nor  a  neces- 
0ary  part  of  the  defendants'  business. 
For  the  performance  of  a  small  contract, 
therefore^  this  case  is  in  no  respect  within 
tbe  recognised  exception.  Another  excep- 
tion is  suggested.  It  is  said  that  there  is 
a  role  that  where  orders  are  given  by  or 
on  behalf  of  a  corporation,  and  those 
orders  result  in  an  apparent  contract, 
though  not  under  seal,  and  the  pariy  with 
whom  that  apparent  contract  is  made  has 
fblfilled  the  whole  of  his  part  of  the  con- 
tract, and  the  corporation  on  whose  behalf 
sach  apparent  contract  has  been  made 
accept  and  enjov  the  whole  benefit  of  the 
performance  of  the  contract,  that  then 
the  corporation  is  liable,  although  the 
contract  is  not  under  seal. 

I  doubt  very  much  whether  there  is 
any  such  rule,  either  in  law  or  equity. 
%t  it  is  unnecessary  to  consider  this 
point,  because  here,  assuming  the  order 
to  have  been  given  on  behaff  of  certain 
persons,  who  may  be  called  cegtwia  que  trust, 
this  is  not  a  case  within  the  rule.  It  is 
not  like  the  case  of  a  corporation  where 
directors  may  give  an  order  and  make  an 
apparent  contract,  and  those  on  whose 
braalf  they  give  the  order  may  either 
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r^eot  or  accept  it ;  as,  for  instance,  if  the 
directors  of  a  railway  company  verbally 
order  a  railway  to  be  constructed  by  a 
certain  contractor,  the  whole  corporation 
(namely,  the  shareholders,  on  whose  be- 
half the  directors  had  given  the  order) 
may,  if  they  should  please^  reject  the 
order,  but  if  the  railway  is  constructed, 
they  may  accept  it  by  obtaining  the  benefit 
of  what  the  contractor  has  done  and 
receiving  dividends  in  respect  of  the  use 
of  the  railway.  Where  there  is  a  body 
of  shareholders  capable  of  accepting  the 
benefit  of  the  contract,  such  a  doctrine  as 
is  suggested  may  be  applicable.  But  here 
the  board  is  the  corporation,  who  are  act- 
ing for  the  inhabitants,  who  can  neither 
accept  nor  reject  what  the  board  has 
done.  The  inhabitants  cannot  make  use 
of  what  the  board  orders  in  the  same  way 
or  in  the  same  manner  as  the  shareholders 
of  a  railway  make  use  of  a  railway. 
Suppose  the  case  of  drains  being  made ; 
no  doubt  the  inhabitants  use  them,  but 
they  do  so  without  the  option  of  rejecting 
them.  It  seems  to  me,  therefore,  that  in 
the  case  of  such  a  corporation  as  this  the 
doctrine  suggested  would  not  be  applic- 
able at  all.  But  even  if  the  local  board 
were  such  a  corporation  that  the  parties 
on  behalf  of  whom  the  order  was  given 
need  not  take  the  benefit  of  the  work 
done,  I  think  that  in  this  case  neither  the 
board  nor  the  inhabitants  have  derived  any 
benefit.  The  work  done  by  the  plaintiff 
is  drawing  plans  in  order  that  certain 
buildings  may  be  built.  He  drew  the 
plans  and  fiilfilled  the  whole  of  what  he 
undertook.  But  then  the  only  real  benefit 
of  such  work  as  the  drawing  of  plans  is 
that  buildings  should  be  built  according 
to  them.  Now,  I  think  it  is  clear  that  the 
board  accepted  the  plans,  and  they  made 
some  use  of  them — that  is,  they  used 
them  so  far  that  they  allowed  them  to  be 
inspected,  that  tenders  might  be  made 
upon  them.  Bnt  that  is  not  a  beneficial 
user.  It  is  no  benefit  to  a  person  to  g;ive 
oat  plans  to  be  tendered  for  if  no  tenders 
are  made  upon  them,  or  nothing  is  done 
upon  such  tenders  as  are  made.  There- 
fore I  think  that  though  the  plans  were 
accepted  and  partially  used,  no  one  ob- 
tained any  real  benefit  from  them.  There- 
fore, even  if  the  doctrine  suggested  had 
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a  real  eziatence,  and  if  the  board,  and 
the  board  alone,  were  the  persons  to  be 
benefited,  which  I  think  is  not  the  case, 
eren  then  the  board  has  not  had  saoh  a 
benefit  from  this  work  as  would  bring 
this  case  within  the  snggested  exception 
to  the  general  mle.  Therefore,  eren  inde- 
pendently of  the  statute,  I  am  of  opinion 
that  the  plaintiff  cannot  recover.  Bnt  I 
am  further  of  opinion  that  the  statute  in 
this  case  is  oonclasive ;  and  it  seems  to 
me  that  the  statute  is  clearly  more  than 
directory.  It  is  what  has  been  called 
mandatory.  It  prevents  certain  contracts 
from  being  valid  in  any  way,  and  the  real 
meaning  of  the  section  seems  to  be  this. 
The  Legislature,  knowing  of  the  excep- 
tion which  existed  at  the  time  the  statute 
was  passed  with  regard  to  small  contracts 
of  frequent  occurrence,  which  are  neces- 
sary for  the  carrying  on  of  the  business 
of  the  corporation,  intended  to  get  rid  of 
any  discussion  as  to  what  were  small 
matters,  and  to  say  that  coAtraots  which 
the  board  would  not  otherwise  be  autho- 
rised to  make  might  be  made  for  amounts 
less  than  502. — that  is  to  say,  that  if  they 
were  necessary  and  under  502.,  they  shonld 
be  brought  within  the  recognised  excep- 
tion as  to  small  matters ;  and  that  if  they 
were  over  502.,  the  mere  fact  of  their 
being  over  502.  would  prevent  their  coming 
within  the  exception  at  all. 

With  regard  to  the  cases  that  have  been 
cited,  I  concur  with  Bramwell,  L.J.  The 
case  of  Haigh  v.  The  North  Brierley  Union 
(5)  appeareid  to  be  most  like  the  present, 
but  it  is  not  necessary  to  say  whether  we 
should  have  thought  that  the  facts  of 
that  case  came  within  the  exception. 
Bat  I  cannot  help  thinking  on  looking  at 
the  judgment  of  Grompton,  J.,  that  he 
acceded  to  the  judgment  in'  that  case, 
whether  rightly  or  wrongly,  upon  the 
assumption  that  the  contract  related  to 
an  act  of  frequent  oocnrrenoe  and  for  a 
small  amount,  and  therefore  within  a  re- 
cognised exception.  It  signifies  not 
whether  we  should  agree  that  the  &ct6 
brought  it  within  the  exception;  the 
judgment  did  not  assume  to  state  any 
new  law,  but  only  to  bring  the  facts  of 
the  case  within  the  recognised  rule. 

I  am  of  opinion  that  the  judgment 
of  Idndley,  J.,  should  be  affirmed. 


OoTTON,  L.J. — ^I  also  am  of  opinion 
that  the  judgment  of  Idndley,  J.,  was 
right.  First,  I  shall  deal  with  the  ques- 
tion as  if  there  had  been  nothing  special 
in  the  Act  of  Parliament  as  to  the  con- 
tract entered  into  by  the  local  board  in 
tiiis  case.  The  common  law  being  that  a 
corporation  cannot  bind  itself  l^  contract 
except  under  seal,  there  are  certain  ex- 
ceptions to  that  rule.  There  is  one 
exception,  that  for  the  purpose  of  carrying 
out  the  ordinary  business  for  which  the 
corporation  has  been  formed,  it  has  power 
to  bind  itself  without  a  contract  under 
seal.  Bat  that  is  only  in  small  matters 
necessary  for  the  ordinary  business  of 
the  corporation.  There  are,  however, 
reasons  why  that  cannot  apply  to  this 
case,  BO  as  to  bring  the  matter  within 
such  an  exception.  But  it  is  urged  that 
there  is  another  exception,  namely,  tiiat 
corporations  are  liable  when  goods  have 
been  supplied  or  work  done  in  pursuance 
of  a  coniaract  entered  into  not  under  seal, 
and  the  corporation  have  had  the  full 
benefit  of  such  contract.  I  entertain 
very  grave  doubts  whether  such  a  cor- 
poration as  this  could  be  bound  on  any 
such  gfround,  because  the  parties  who 
have  a  beneficial  enjoyment  of  anything 
supplied  on  the  order  of  this  body  are  not 
the  corporation,  bat  those  for  whom  the 
corporation  act  as  trustees.  I  oannot  see 
that  the  principle  can  apply  to  a  oor* 
poration  constituted  as  this  is,  existing 
not  for  ite  own  benefit,  or  for  doing  that 
from  which  it  can  derive  any  benefit,  bot 
as  trustees  for  a  certain  portion  of  the 
public.  But  even  if  such  a  corpwation 
can  be  so  bound,  in  my  opinion  there  has 
not  been  such  a  benefioiaJ  bser  of  these 
plans  as  to  bring  the  case  under  that  ex- 
ception. No  donbt  there  has  been  a 
certain  nser,  bat  a  user  which  produces 
no  benefit  to  the  corporation,  or  to  the 
inhabitante  of  the  dutrict^  for  in  con- 
sequmoe  of  the  plans  not  being  suitable 
the  matter  went  no  further  than  the  using 
of  the  plans  for  the  purpose  of  obtaining 
tenders ;  and  when  the  tenders  came  in, 
it  was  found  that  the  plans  could  not  be 
carried  into  execution,  and  therefore  the 
plans  were  not  used  for  what,  in  my 
opinion,  is  the  most  important  pajrt  of  the 
purpoee    for    which   they    were   made^ 


Digitized  by 


Google 


mOHATff.MAB  1878  to  MICHAELHAS  1879. 


Vol.  48.] 

SwU  T.  WimMedon  Loeal  Board,  App. 
namely,  for  the  pnrpose  of  the  erection  of 
offices  for  the  use  of  this  corporation. 

Then  what  is  the  effect  of  the  statute  ? 
It  was  argoed  that  sach  a  contract  as  this 
did  not  oome  within  section  174,  because 
that  section  only  applied  to  contracts 
necessary  to  cany  this  Act  into  ezecntion, 
and  that  obtaining  these  plans  and 
btdlding  new  offices  did  not  come  within 
that  description;  bat  unless  this  is  a 
work  necessary  for  carrying  the  Act  into 
execution,  I  do  not  see  how  it  is  possible 
that  _the  corporation  had  power  to  enter 
into  any  contract  with  reference  to  the 
matter.  Certainly,  if  they  had  offices,  it 
must  be  for  the  purpose  of  carrying  the 
Act  into  execution,  and  any  contract  re- 
lating to  those  offices  is  a  contract  for  the 
purpose  of  carrying  the  Act  into  exe- 
cution. Therefore  section  174,  in  my 
Ofunion,  applies  to  this  contract,  and 
whatever  may  be  the  case  as  regards  sub- 
section 8  of  that  section,  in  my  opinion, 
sub-section  1,  which  relates  to  the  manner 
in  which  the  contract  between  the  two 
is  to  be  made,  is  mandatory  and  prevents 
any  contract  for  an  amount  exceeding 
601.  from  being  entered  into  under  the 
Act  except  under  seal. 

The  Act  gives  power  to  the  corporation 
to  provide  funds  for  the  purpose  of  cany- 
ing  into  execution  the  provisions  of  the 
Act,  that  is  to  say,  to  levy  rates.  And 
in  my  opinion  the  meaning  of  the  Act  is, 
that  as  regards  contracts  where  the 
amount  exceeds  602.,  the  board  shall  not 
diaxge  the  rates  which  they  have  power 
to  levy  except  by  a  contract  under  seal. 
Therefore  I  am  of  opinion,  subject,  how- 
ever, to  what  I  am  about  to  say,  as 
regards  the  equitable  doctrine,  that  there 
can  be  no  judgment  in  this  case  for  the 
plaintiff.  But  it  was  said  that  the  case 
oame  within  the  equitable  doctrine  of  part 
performance.  For  the  purpose  of  con* 
sidering  this  question,  I  will  deal  with 
the  cases  of  TImIm  y.  Vn^^Iay  (2)  and 
WQmn  V.  Th«  West  HarOepool  BaOuay 
Gampamy  (1) ,  which  were  principally  relied 
on.  We  must  bear  in  mind  that  this  is 
a  contract  which  in  former  days  the  Court 
id  Chancery  would  not  have  enforced. 
Ungley  v.  Ungley  (2)  was  an  instance  of 
part  performance  taking  the  case  out  of 
the  Statute  of  Fi-auds.    There  had  be«i 
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a  contract  entered  into  by  a  fatiier  at' his 
daughter's  marriage  in  relation  to  a 
house ;  and  as  there  was  no  agreement 
in  writing,  the  Statute  of  Frauds  would 
have  prevented  any  action  being  main- 
tained to  enforce  the  contract.  But  pos- 
session had  been  given  to  the  parties  who 
there  sought  to  recover,  and  therefore  the 
Court  of  Equity  said  there  was  such. part 
performance  as  enabled  it  to  act  on  parol 
evidence  of  the  contract.  Courts  of 
Equity,  in  my  m>inion,  acted  on  this 
prindple : — The  Statute  of  Frauds  says 
that  in  certain  cases  no  action  shall  be 
maintained  unless  there  is  evidence  in 
writiDK  to  shew  what  the  contract  was. 
But  if  a  Court  of  Equity  finds  an  overt 
act,  such  as  the  possession  of  land,  then 
the  presumption  of  a  contract  is  raised, 
and  the  Court  will,  in  consequence  of 
that  overt  Act,  allow  parol  evidence  to 
be  given  for  the  purpose  of  ascertaining 
what  the  actual  contract  was.'  These  are 
the  oases  in  which  the  Courts  of  Equity 
have  given  an  effect  to  contracts  valid  at 
common  law,  which  could  be  enforced 
but  for  the  Statute  of  Frauds.  That  is 
the  ground  on  which  these  cases  rest,  and 
that  it  is  not  on  the  ground  of  fraud  is 
shewn  by  this,  that  the  payment  of  the 
price  to  a  vendor  will  not  take  the  case 
out  of  the  statute.  But  surely  it  is  as 
great  an  injustice  for  the  man  to  receive 
the  price  and  then  say,  "  You  cannot 
enforce  the  contract,"  as  to  repudiate  the 
contract  where  possession  has  been  given. 
When  there  is  an  overt  act,  a  Court  of 
Equity  will  receive  parol  evidence  of  the 
contract ;  but  that  is  in  cases  of  specific 
performance  of  contracts  relating  to  land 
which  are  valid  at  common  law. 

The  other  case  which  was  referred  to  was 
the  case  of  Wilson  v.  The  West  Har&epool 
Bailway  (1).  There  Turner,  L.J.,  gave 
judgment,  and  Knight  Bruce,  L.J.,  did 
not  concur.  I  need  scarcely  say  that  the 
Opinion  of  Turner,  L.J.,  is  one  which  I 
should  hesitate  to  dissent  from.  But  he 
to  a  great  extent  is  in  that  case  dealing 
with  the  difficulty  of  the  Statute  of 
Frauds.  The  powers  of  the' defendants 
in  that  case  were  unlike  those  of  the 
present  defendants.  They  were  a  rail- 
way company  governed  by  the  provisions 
of  the  Companies  Clausoe  Consolidation 
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Bmt  T.  Wimhltdon  LoetU  Board,  Jpp. 
Act.  That  statate  provides  that  contracts 
which  if  made  l^  private  individTtals 
mnst  be  in  writing  wul  bind  the  oomptnj 
if  signed  bj  two  directors  ;  the  statate 
says  not  that  they  mnst  be  so  made,  but 
that  they  may  be,  and  Tnmer,  L. J.,  is 
applying  the  principle  of  part  performance 
of  parol  contracts  relating  to  land  made 
by  individuals  to  the  case  where  the  i&- 
^dant  was  a  railway  company  capable 
of  being'  bound  by  the  writtep  contract 
of  its  directors  as  an  individual  is  capable 
of  being  bound  by  his  own  contract  in 
writing. 

There  are  other  parts  of  the  judgment 
of  Turner,  L.  J.,  to  which  the  ezpla^tion 
does  not  apply.  He  is  there  referring  to 
an  equity  enforced  by  Courts  of  Equity 
independently  of  contract.  It  is  this :  i£ 
an  individual  who  has  to  his  knowledge 
title  to  land  sees  another  (who  is  ignorant 
of  such  title  and  believes  that  he  has  a 
good  title)  expending  money  on  the  land, 
and  yet  g^ives  no  notice  of  his  own  title,  a 
Ciourt  of  Equity  will  not  afterwards 
aUow  him  to  assert  his  title  to  the 
prejudice  of  the  person  whom  he  has 
allowed  to  act  in  ignorance  of  that  title. 
This  is  an  entirely  different  equity  in- 
applicable to  the  present  case. 

Judgment  c^lirmed. 


Solidtow— W.  J.  Foster,  for  plaintiff;  W.  H. 
Wliitfleld,  for  defendants. 


[IN  THE  EXGHEQUEB  DIVISION.] 

Extradition — Wammt  of  Apprehension 
— Desoription  of  Offetiee — "  Orvmee  againtt 
Bankrvptcy  Law '  — EztradiHon  Act,  1870 
(33  &■  84  Vict.  e.  62),  s.  8, «.  26  and  eehedule 
l—ExtradUion  Act,  1873  (36  ^  37  Viet. 
0. 60),  8. 8,  and  Schedule— ^Haheas  Oorput. 

Upon  a  rule  for  a  Habeas  Corpus  todis. 
charge  a  prisoner  arrested  wider  the  Ea>- 
tradition  Acts,  1870  and  1873,  on  the 
ground  that  the  warrant  whereon  he  was 
arrested   did  not  8u^ten%  describe  the 


offence,  it  appeatred  that  ^  warrant  (which 
was  a  warrant  issued  btf  a  metropolitan 
poldee  magistrate  without  the  order  of  a 
Secretary  of  State)  described  the  offence 
as  "the  commission  of  crimes  against 
bankruptcy  lam  "  .* — Held,  thai  the  wamvnt 
sufficiently  described  the  offence. 

A  rule  had  been  obtained  on  behalf  of 
Alexandre  Terraz,  who  had  been  arrested 
upon  a  warrant  under  the  Extradition 
Acts,  1870  and  1873,  and  was  a  prisoner 
in  the  Middlesex  House  of  Detention, 
calling  upon  the  Solicitor  to  the  Treasniy 
and  the  keeper  of  the  prison  to  shew 
cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  discharge  the  prisoner 
on  the  ground  that  the  warrant  did  not 
Bufi&dently  set  forth  the  nature  of  the 
offence  (1). 

Cause  was  now  shewn  on  behalf  of  the 
Solicitor  to  the  Treasury  and  the  keeper  of 
the  prison  and  also  on  behalf  of  the  Swiss 
Qovemment,  upon  whose  application  the 
arrest  had  been  made,  and  who  had  been 
senred  with  notice  of  the  rule. 

The  matorial  facts  were  the  follow- 
ing : — The  warrant  upon  which  the  pri- 
soner was  arrested  was  a  warrant  issued 
on  the  12th  of  November,  1878,  by  a 
metropolitan  police  magistrate  upon  ap- 
plication made  to  him  on  behalf  of  the 
Swiss  Government,  without  an  order 
&om  a  Secretary  of  State.  Immaterial 
words  omitted,  the  warrant  was  as  fol- 
lows : — "  Whereas  it  has  been  shewn  to 
the  nndersigued  that  Alexandre  Terraz, 
late  of  Locle,  is  accused  of  the  conunis- 
sion  of  crimes  against  bankruptcy  law 
within  the  jurisdiction  of  the  Swiss 
Confederation,  this  is  to  commimd  you  to 
apprehend  the  said  Alexandre  Terrae  and 
to  bring  him  before  some  magfistrato 
sitting  at  this  Court  to  be  dealt  with  ac- 
cording to  law  "  (2). 

(1)  The  rale  contained  also  the  votds,  "and. 
otherwise  was  not  good ; "  bnt  no  other  ol^ecUon 
was  <u8QBd. 

(2)  The  mateiial  enactments  and  treaty-pro* 
visions  appear  to  be  in  substance  as  follows ;  bat 
the  Acts  are  such  that  this  sommaiy  is  given 
somewhat  donbtfUly: — The  Eztiadition  Act, 
1870  (83  &  84  Vict  c  62)  by  ss.  2-S  and 
others,  empowers  the  Crown  where  an  arrange- 
ment has  been  made  with  any  foreign  state 
with  respect  to  the  suiender  to  each  state  of 
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A  second  warrant  was  isBaed  on  the 
29th  of  November,  1878,  after  the  grant- 
ing of  the  role,  deaoribing  more  preoisely 

any  fogitiTe  erinunab,  to  direct,  hy  oidar  in 
Oonncii,  that  the  Act  shall,  milgeot  to  the  limita^ 
tions  (if  any)  contained  in  the  ovdei;  apply  in  t^e 
eaee  of  anch  foreign  state. 

Section  8  enacts:  "A  'waiiant  for  the  appre> 
hennoa  of  a  fogitive  criminal,  whether  accnsea  or 
convicted  of  crime,  who  is  in  or  suspected  of  being 
in  the  United  Kingdom,  may  be  issned — 1.  by  a 
police  magistrate  on  the  receipt  of  "  an  "  order  of  a 
Secretary  of  State,"  under  section  7>  "  and  on  such 
evidence  as  wonld  in  his  opinion  justify  the  issoe 
of  the  warrant  if  the  crime  had  been  committed 
or  the  criminal  convicted  in  England ;  and  2,  by 
a  poHoe  mc^iitrati  or  anyjuatict  of  tht  peaee  t» 
amy  part  of  tht  United  Kingdom  on  tuck  informa- 
Hm  or  comftaint  and  such  evidenot  or  after  suoh 
jfiroeeedinqt  as  would  in  the  opinion  tf  the  person 
timing  the  warrant  jiuHfy  the  issue  of  a  warrant 
if  the  erime  had  been  eommitted  or  the  criminal 
eonvietid  in  that  part  of  the  United  Kingdom  in 
which  he  exercises  juritdiotion."  The  same  section 
requiree  that  a  person  issuing  a  warrant  without 
an  order  from  a  Secretary  of  State  shall  forthwith 
■end  a  report  to  a  Secretary  of  State,  who  may 
cancel  the  warrant ;  and  that  a  person  apprehended 
on  such  a  warrant  shall  be  brought  before  a  police 
magistcate. 

Section  9  enacts :  "  When  a  frigitive  criminal  is 
brought  before  the  police  magistrate,  the  polica 
magistrate  shall  hear  the  case  in  the  same  manner, 
and  have  the  same  jurisdiction  and  powers,  as  near 
M  may  be,  as  if  the  prisoner  were  brought  before 
him  charged  with  an  indictable  offence  committed 
in  England ;  tJie  police  magistrate  shall  receive  any 
evidence  which  may  be  tendered  to  shew  that  the 
crime  of  which  the  prisoner  is  accused  or  alleged 
to  have  been  convicted  is  an  offence  of  a  political 
character  or  is  not  an  extradition  crime." 

Section  10  requires  the  police  magistrate  not  to 
commit  the  fiigitive  criminal  to  prison  to  await  his 
surrender  tmless  "  such  evidence  is  produced  aa 
(snUect  to  the  provisions  of  the  Ac^  would,  ac- 
eormng  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner  if  the  crime  of 
which  he  is  accused  had  been  committed  in  Eng- 
land," or  in  the  case  of  a  fugitive  criminal  alleged 
to  have  been  convicted  "would  prove  that  the 
prisoner  was  convicted  of  such  crime." 

Section  11  requiree  the  police  magistrate,  if  h« 
commits  a  ftagitive  criminal  to  prison,  to  inform 
sneh  criminal  that  he  will  not  be  surrendered  until 
after  the  expiration  of  fifteen  days,  and  that  he 
hss  a  right  to  apply  for  a  writ  of  habeas  corpus. 

Section  26  enacts :  "  In  this  Act  unless  the 
context  otherwiae  requires  ....  the  term  '  iugi- 
tive  criminal '  means  any  person  accused  or  con- 
victed cf  an  extradition  crime  committed  within 
the  jurisdiction  of  any  foreign  state  .  .  .  .;"  and 
[by  a  preriona  part  of  the  same  section]  "  the 
term '  axtiadition  crime '  means  a  crime  which  if 
owamittad  in  T^'gi«"^  oi  tritliia  £nglish  joxii- 


the  aocnaation  agamst  the  prisoner— 
namely,  reciting  that  he  was  "  aocnaed  of 
the  commission  of  crimes  by  a  bankrupt 
against  bankruptcy  law,  that  is  to  say 
for  that  he  having  been  adjudicated  a 
bankrupt  unlawfully  did  not  deliver  up 
to  the  trustee  administering  his  estate 
for  the  benefit  of  his  creditors  or  as  he 
directed  all  such  part  of  his  real  and 
personal  property  as  vras  in  his  custody 
or  under  his  control,  and  which  he  was 
required  by  law  to  deUver  up,  within  the 
jurisdiction  of  the  Swiss  Confederation." 
But  the  decision  of  the  case  turned  upoa 
the  first  warrant;  the  Court  being 
agreed  that  the  first  warrant  was  a  good 
and  sufficient  warrant,  and  difEering  upon 
the  question  whether,  at  least  in  the  cir-> 
cumstances  of  the  case  as  they  stood,  the 
second  warrant  could  properly  be  referred 
to ;  and  it  is  unnecessary  to  make  further 
mention  of  the  second  warrant. 

The  AUomey-Oeneral  {Sir  John  Holker) 
and  0.  8.  0.  Bowen,  for  the  Treaeniy  and 
the  keeper  of  the  prison ;  and  H.  D.  Greene, 
for  the  Swiss  Government  (on  December 
2). — The  warrant  on  which  the  prisoner 

diction  would  be  one  of  the  crimes deecribedin 
the  first  schedule  to  this  Act." 

The  first  schedule,  after  mentioning  "  murder 
and  attempt  and  conspiracy  to  murder,"  "  man- 
slaughter," "counterfeiting  and  uttering  money 
and  uttering  counterfeit  or  altered  money, 
"  forgery,  counterfeiting  and  uttering,  and  nttering 
what  is  forged  or  counterfeited,  or  ^tered,"  "  em> 
bezdement  and  larceny,"  "obtaining  money  or 
goods  by  false  pretencee,"  mentions  "crimes  by 
bankrupts  against  bankruptoy  law,"  afterward* 
mentioning  various  otiier  ofihnces. 

The  Extradition  Act,  1873  (36  &  87  Vict.  e. 
60),  s.  8,  enacts :  "  The  principal  Act  shall  be  con- 
strued as  if  there  were  included  in  the  first 
schedule  to  that  Act  the  list  of  crimes  contained 
in  the  schedule  to  this  Act."  This  list  of  crimes 
includes  besides  "  any  indictable  offenoe  under  the 
Larce^  Act,  186]  "  and  the  four  other  Criminal 
Law  donsolidation  Acts  of  that  year,  cc.  97,  98, 
99,  100,  "Any  indictable  oflence  under  the  laws 
for  the  time  being  in  force  in  relation  to  bank- 
ruptcy which  is  not  included  in  the  first  schedule 
to  the  principal  Act." 

An  Extradition  Treaty  with  the  Swiss  Oon- 
federation  was  made  in  1874,  to  which  effect  was 
given  by  order  in  council  of  the  4th  of  February, 
1876  (published  in  -  the  London  Gatette  of  the 
I9th  of  Febmaiy,  1876),  and  which  by  artide  3 
mentioned  amongst  the  extradition  crimes  to  which 
the  treaty  was  to  apply,  7thly,  "Crimes  against 
bankruptcy  law." 
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iH  r»  Unat,  ExcB. 
ma  apprehended  oontsinB  a  safficient 
desoriptioii-of  the  offence.  Any  objectioQ 
whioh  might  have  been  open  to  the  pri- 
soner under  the  Eztradition  Act,  1870, 
on  the  gronnd  that  the  warrant  says 
merely  "  crimes  against  bankraptcy  law  " 
without  saying  (like  the  Act  of  1870) 
crimes  "by  a  bankrupt"  against  bank- 
ruptcy law,  is  answered  by  the  Extradi- 
tion Act,  1873,  which,  by  section  8  and 
the  schedule,  adds  to  the  list  of  eztradi- 
tion crimes  contained  in  the  schedule  to 
the  Act  of  1870  "  any  indictable  offence 
under  the  laws  for  the  time  being  in  force 
in  relation  to  bankruptcy."  The  descrip. 
iion  of  the  offence  in  the  warrant  would 
be  sufficiently  precise  in  the  case  of  an 
ordinary  warrant  of  arrest  for  an  indict- 
able offence  issued  under  Jerris's  Act, 
11  Jk  12  Vict.  c.  4,2.  B.  10 ;  whioh,  as  to 
the  description  of  the  offence,  requires 
merely  that  the  warrant  "  shall  state 
shortly  the  offence  on  which  it  is  founded," 
and  provides  that  "  no  objection  shall  be 
taken  to  any  such  warrant  for  any  defect 
therein  in  substance  or  in  fbrm,  or  for 
any  variance  between  it  and  the  evidence 
adduced  on  the  part  of  the  prosecution, 
....  but  if  any  such  variance  shall  ap- 
pear to  the  justice  to  be  such  that  the 
party  charged  has  been  thereby  misled, 
it  shall  be  lawful  for  the  justice  to  ad- 
journ the  hearing,  and  in  the  meantime 
to  remand  the  party  or  admit  him  to 
baU." 

[Kellt,  G.B. — What  application  has 
Jerris's  Act,  11  &  12  Yict.  o.  42,  to  a 
warrant  issued  under  the  Eztradition 
AotsP] 

The  Eztradition  Act,  1870,  section  8, 
sub-section  2,  uiider  which  this  warrant 
was  issued,  expressly  empowers  a  magis- 
trate to  issue  a  warrant  "  on  such  infor- 
mation or  complaint  and  such  evidence 
or  after  such  proceedings  as  would  in  his 
opinion  justify  the  issue  of  a  warrant  if 
the  crime  had  been  committed  ....  in 
that  part  of  the  United  Kingdom  in  which 
he  exercises  jurisdiction  "  (3).  Conse- 
quently Jervis's  Act  is  .  directly  ap- 
plicable. Moreover  the  description  of  the 
offence  would  be  sufficient  independentlv 
of  Jervis's  Act  and  at  common  law.    A 

(3)  See  aUo  section  9  set  out  in  foot-note,  (mt«. 


warrant  of  airest  upon  a  oriminal  charge 
does  not  require  the  same  strictness  as  a 
warrant  of  commitment  for  trial  or  a 
warrant  in  execution — The  King  v.  Markt 
(4) ;  Ex  parte  Krans  (5)  ;  The  King  v. 
GottrJay  (6)  ;  Ex  parte  Scott  (7)  ;  In  re 
Tenum  (8).  A  warrant  with  much  less 
precision  than  this  would  be  valid  at 
qommon  law — 2  Hale's  Pleai  of  the 
Grown,  p.  Ill,  where  Hale  says :  "  Begu- 
larly  the  warrant  ought  not  to  be  general 
to  answer  such  matters  as  shall  be  ob- 
jected s^inat  the  person  arrested,  and 
therefore  it  is  in  the  pleasure  of  the 
Queen's  Bench  to  discharge  a  person 
arrested  on  such  a  warrant,"  shewing 
that  it  was  merely  discretionary  with  the 
Court  to  discharge  on  such  a  warrant. 
A  person  arrested  under  the  Eztradition 
Acts  is,  by  ss.  9  and  10  of  the  Act  of 
1870  (2),  to  be  discharged  by  the  police 
magistrate  unless  such  evidence  is  pro- 
duced as  would  justify  the  committal  for 
trial  of  the  prisoner  it  the  crime  of  which 
he  is  accused  had  been  committed  in 
England ;  and,  by  section  11  (2),  if  he  is 
committed  to  prison  to  await  his  snr. 
render,  he  is  to  be  informed  by  the  magis- 
trate that  he  will  not  be  surrendered  until 
after  fifteen  da^s,  and  that  in  the  mean- 
time he  has  a  nght  to  apply  for  a  habeas 
corpus. 

Thej  contended  also  that  if  there  was 
any  defect  in  the  first  warrant  it  was 
cured  bv  the  second  warrant  mentioned 
above,  uiat  the  question  was  whether  the 
prisoner  was  now  properly  in  custody, 
not  whether  his  original  arrest  was  good ; 
citing  to  this  effect  The  King  v.  Marks  (4), 
Ex  parte  Krans  (-5),  Ex  parte  Cross  (9), 
In  re  Oharles  Smith  /lO),  Ex  part$ 
Dcmncey  (11),  In  re 
'      re 


Fhipps 


In 


BvU.  (12X  In  re 
Tivnom  (5),   per 


(13). 
(4)  3  East  167. 
(6)  1  B.  &  C.  2fi8. 

(6)  7  B.  &  0.  669. 

(7)  9  B.  &  C.  446. 

(8)  fiB.&S.  646; 
201. 

(9)  2  Hurl.  &  N.  364 ;   s.  c.  26  Law  J. 
M.C.  201. 

(10)  8  Hurl.  &  N.  227;  e.  or  27  Law  J. 
M.O.  186. 

(11)  12  Mee.  &  W.  271 ;  ».  c  13  lev  J. 
Exeh.  166. 

(12)  16  Lav  J.  Bep.  0.3.  236. 
.   (18)  U  W.B.780, 


8.  e.  S3  Lav  J.  B«p.  U.C. 
Bep. 
Bap. 
Bep. 
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A  re  nrrag,  Exem. 

BhkMcbam,  J.  But  the  ttrg^oments  on 
this  part  of  the  case  need  not  be  more 
particnlarly  noticed,  inaamnch  as  the 
deciBion  tnrned  npon  the  first  warrant. 

AtherleyJbnet,  for  the  prisoner. — The 
warrant  upon  which  the  prisoner  was 
arrested  is  bad  for  want  ca  a  sufficient 
description  of  the  ofEence.  Even  if  Jervis's 
Act,  11  &  12  Vict.  0.  42.  s.  10,  applies  to 
warrants  under  the  Extradition  Acts, 
the  description  is  insufficient,  for  that 
Act  has  not  dispensed  with  the  necessity 
of  shewing  some  offence  known  to  the 
law.  No  such  offence  is  known  to  the 
law  as  "  crimes  against  bankruptcy  law." 
Jervis's  Act  directs  that  the  warrant 
"  shall  state  shortly  the  offence,"  and  the 
warrant  does  not  comply  with  that  re- 
quirement. The  description  would  have 
been  insufficient  m  a  warrant  of  arrest  at 
eommon  law.  Chraater  strictness  was  re- 
quired than  the  arguments  against  the 
prisoner  have  allowed— (7oi«ifa  v.  Bey- 
movr  (14). 

He  contended  also  that  the  second 
warrant  oonld  not  properly  be  referred  to. 

The  following  judgments  were  delivered 
on  Deo.  8 : — 

Kellt,  O.B. — ^I  proceed  to  give  judg- 
ment in  this  case  which  was  argued 
before  us  yesterday.  I  shall  express  no 
opinion  on  the  question  whether  the 
second  warrant,  to  which  reference  was 
made  in  the  argument,  is  a  g;ood  and 
proper  warrant.  The  case,  in  my  opinion, 
turns  entirely  on  the  one  warrant  men- 
tioned in  the  rule,  that  is  to  say,  the 
warrant  issued  on  ihe  12th  of  November, 
1878.  The  warrant  in  question  recites 
that  Alexandre  Terraz  "is  accused  of  the 
commission  of  crimes  against  bankruptcy 
law  within  the  jurisdiction  of  the  Swiss 
Confederation ; "  and  the  question  is 
whether  that  description  of  the  offence  is 
sufficient  or  is  too  general.  I  am  of 
opinion,  looking  to  the  terms  of  the 
statutes,  that  no  reasonable  doubt  can  be 
entertained  that  the  description  is  suffi- 
cient, remembering  that  by  the  Act  of  1870 
the  magistrate  is  required  to  take  evidence 

„(U)  1  US.  Bap.  889;  s.  c.    10  Law  J.  Ben. 
ILC.  180. 

Voj.  48.-03.,  OJ.  &  Bx(w. 


and  to  consider  whether    the    case    is 
within  the  Act.     General  principles  re- 
quire no  doubt  a  due  description  of  the 
offence.    But  when  we  look  to  the  Acts, 
and  particularly  to  the  schedule  of  the 
Act  of  1870,   we  find  offences  of  two 
classes ;  first,  offences  which  may  be  de- 
scribed in  a  single  word  or  almost  in  a 
single  word;    secondly,   offences  which 
cannot  be  shortly  described.     To  the  first 
class  belong  "  murder,  "  manslaughter," 
"  arson  "  and  other  offences  mentioned 
in  the  schedule ;  to  the  second  class  be- 
longs the  group  of  offences,  "  crimes  by 
bazikrupts  agamst  bankruptcy  law,"  in 
which  group  has  been  included,  by  the 
Act  of  1873,    "  any  indictable    offence 
under  the  laws  for  the  time  being  in  force 
in  relation  to  bankruptcy  which  is  not 
included  in    the  first  schedule  to    the 
principal  Act."      A    short    description 
would  here  not  be  possible,  and,  celerity 
and    promptitude  being    requisite,    the 
Legislature  has  accordingly  allowed  such 
a  general  description.      No  doubt  the 
offence  for  which  a  person  is  arrested 
must  not  be  merely  an  offence  against 
the  laws  of  the  foreign  state,  it  must  be 
also  either  identical  with  or  analogous  to 
an  offence  against  our  law ;  but  the  de- 
scription in  the  warrant  must,  I  think, 
nevertheless  be  held  in  the  present  case 
to  be  sufficient.     It  is  impossible,  in  my 
opinion,  l^^y  and  constitutionally  to 
refer  at  this  stage  of  the  case  to  the 
second  warrant  with  a  view  to  basing  our 
decision  npon  it ;  but  1  may  refer  to  it 
for  illustration.    Referring  to  that  war- 
rant for  illustration,  it  is  quite  clear  that 
a  perfect  description  of  the  offence  men- 
tioned in   it  would  require  a  long  de- 
scription somewhat  as  follows : — namely, 
that  Alexandre  Terraz,  being  a  bankrupt, 
disobeyed  an  order  duly  made  by  com- 
petent authority,  requiring  him  to  sur- 
render his  property  for  the  benefit  of  his 
creditors,  and  so  forth.    Instead  of  a  long 
description  such  as  that,  the  warrant  has 
said  shortly  "  crimes  against  bankruptcy 
law ; "  and  in  my  opinion,  having  regard 
to  the  terms  of  tiie  statutes,  that  descrip- 
tion is  sufficient.    All  that  this  warrant 
goes  to  is  the  need,  as  in  Ex  parte  Krans 
(5),  of  further  enquiiy.    For  the  reasons 
2F 
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which  I  hare  givea,  I  think  that  this  mle 
most  be  disdiarged.  I  base  1117  jndg- 
meat  entirely  upon  the  first  warrant. 

HuoDiiKSTON,  B. — I  am  of  the  same 
opinion  as    to  the  first  warrant.    The 
warrant  is  merely  for  apprehension  and 
safe  cnstody  for  the  purpose  of  enqniiy. 
Such  a  warrant  does  not  require  the  same 
strictness  as  is  needed — see  The  King  y. 
Churlay  (6) — ^in  a  warrant  in  execution. 
In    The   King  v.  Despard    (15),  where 
during  the  subsistence  of  a  temporary 
Act,   38   Qeo.  3.  c.  36,  suspending  the 
Habeas  Corpus  Act  in  oases  of  arrest  for 
high   treason,    suspicion  of  treason    or 
treasonable  practices,  the  prisoner    was 
arrested  "  for  treasonable  practices,"  the 
Attomey-Gfflieral  did  not  rely,  as  to  the 
form  of  the  warrant,  upon  the  temporary 
Act,  but  relied  upon  the  common-law  as 
shewn  by  precedents   of  the  reigns  of 
William  3,  Anne  and  G«orge  1,  2,  and  3 ; 
and  the  Court  held  the  warrant  good  at 
common  law.    The  warrant  in  the  pre- 
sent case  is  under  the  Extradition  Acts 
of  1870  and  1873,  allowing  arrest  and 
extradition  for  certain  offences  which  the 
Acts    call  "  extradition  crimes."      The 
definition  of  "  extradition  crimes  "  in  the 
interpretation  clause  of  the  Act  of  1870, 
section  26,   is  as  follows : — "  The  term 
'  extradition     crime '    means     a    crime 
which,  if  committed  in  England  or  with- 
in English  jurisdiction,  would  be  one  of 
the  crimes  described  in  the  first  schedule 
to  this  Act."     The  first  schedule  to  the 
Act    mentions,  among    other    ofiiances, 
"  crimes    by  bankrupts   against   bank, 
mptoy  law.      If  the  question  had  turned 
only  upon  the  Act  of  1870,  the  warrant 
would  haye  been  bad  by  reason  of  its  not 
containing    anything  answering  to    the 
words  "  by  bankruptcy ;  "  but  the  Act 
of  1873  extends  this  group  of  ofiences, 
and  includes  in  it  "  any  indictable  ofience 
under  the  laws  for  the  time  being  in  force 
in  relation  to  bankruptcy,"  thus  in  effect 
striking  out  the  words  "  by  bankrupts." 
There  being  these  proyisions  in  the  Acts, 
what  appears  in  the  warrant  P    The  war- 
rant  redtes  that  Alexandre  Terraz  "  is  ao- 


ouseid  of  the  comnussion  of  crimes  against 
bankruptcy  law  within  the  jurisdiction 
of  tiie  Swiss  Confederation.       The  de< 
soription,  therefore,  of  the  offenoe,  *' crimes 
against  liankmptoy  law,"  exactiy  follows 
the  words  of  the  Act;  and  that  clearlv 
is   enough.    It  is  neoessary  in  extradi> 
tion  cases  that  action  should  be  prompt ; 
the  treaty  itself   contains  a  prorision, 
in  Article  10,  for  the  use  of  the  post  or 
telegraph.  What  the  police  magistirate  or 
justice  of  the  peace  haa  to  do,  in  respect 
of  that  which  we  are  now  considering,  is, 
having  received  eyidence,  &o.,  to  mention 
the  charge  in  general  terms,  after  which, 
when    the    alleged   criminal    has    been 
arrested,   comes  a  further  investigation. 
The  King  y.  Mwrlcs   (4)   and  E»  parte 
Krans  (5),  shew  that  a  warrant  of  com- 
mitment for  further  enqoiiy  in  such  a 
general  form  as  this  is  good.     TheEx> 
tradition  Acts  are  careful  to  protect  the 
alleged  criminal  by  providing  that  he  is 
not  to  be  surrendered  for   a    political 
offence   (for  enforcing  which  provision 
several  means  are  pointed  out  in  the 
Acts),  and  by  providing  in  section  11 
that  when  a  police  magistrate  commits  a 
fugitive  criminal  to  prison  to  await  his 
surrender,  "  he  shall  mform  such  orimi* 
nal  that  he  will  not  be  surrendered  nntil 
after  the  expiration  of  fifteen  days,  and 
that  he  has  a  right  to  apply  for  a  writ  of 
habeas  corpus."     I  am  perfectly  satisfied 
that  this  was  a  good  warrant  of  appro* 
hensiou.     I  am  of  opinion,  also,  that  the 
second  warrant  might  be  referred  to  if 
necessary. 

Bide  Utehairged. 


Sdidton— A.  P.  Merriman,  for   nriMMr;   the 

SolidtoT  to  the  TreMorjr,  for  the  Treunrj; 
Freshflelds  Se  Williams,  for  the  Swiss  Qovern- 
ment. 


(IS)  7  Tenii  B«p.  7S6. 
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TBI  HOCSBHOLD  VISB   ABD   OAB- 
SUQI      ACCIDKNT      INSUBANCB 

coKFiirr  (luoted)  v.  obaht. 


OomfOM^ — Allotment  of  Shares — Oon- 
tmet  when  complete — Letter  tent  hy  Post 
Jmt  not  received. 

Where  cm  appUeaiion  for  shares  in  a 
company  is  sent  in  the  usucdform,  with  an 
empress  or  implied  statement  thai  the  letter 
efeJMmuint  may  he  sent  to  the  applicant  hy 
post,  then  the  moment  the  letter  of  allotment 
w  potted,  addressed  to  the  applicant  ao- 
cording  to  his  address  given  in  his  letter  of 
appUeaHon,  the  contract  to  take  the  shares 
is  complete,  and  it  is  immaterial  whether 
sneh  mter  of  allotment  ever  reaches  the  ap- 
piUeant  or  not. 

Action  for  941. 15«.  claiined  as  dne  in 
respeot  of  a  call  on  100  shares  alleged  to 
"be  held  hj  the  defendant  in  the  plamtifb' 
company.  The  defendant  denied  that  he 
was  a  shareholder. 

At  the  trial  before  Lopes,  J.,  at  the 
last  Trinity  sittings  in  Middlesex,  it  ap- 
peared that  the  defendant,  who  resided 
at  Swansea,  and  who  was  afterwards  ap> 
pointed  agent  for  the  plaintiffs'  company 
at  Swansea,  applied  in  September,  1874, 
for  100  shares  in  such  company  with  a 
view  of  his  being  appointed  snch  local 
agent.  The  application  was  sent  through 
the  manager  of  the  company,  and  was  in 
the  nsnal  form,  of  which  the  following  is 
a  copy: — 

"  Application  for  Shares. 

"  Liabilil^  limited  to  22.  per  share,  in. 
terest  at  uie  rate  of  61.  per  cent,  per 
•nnnm  from  the  date  of  allotment. 
"The  Household  Fire  Insurance  Com* 

pany  (Limited). 
Oflloea:  4,  St.  Paul's  Churchyard,  Lon- 
don, B.O.,  and  56,  Gleorge  Street^  Edin. 
bargh. 

"TotheDireotora. 

•'  Glentlemen, — Having  paid  to  your 
bankera  the  sum  of  bl.,  being  a  deposit  of 
Is.  per  share  on  100  shares  in  the  above 
company,  I  hereby  request  that  you  will 
allot  me  that  number,  and  I  agree  to 
accept  such  shares  or  any  less  number  you 


may  allot  me,  and  I  agree  to  pay  the 
fuiiher  sum  of  19s.  per  share  within 
twelve  months  from  the  date  of  the  allot- 
ment, and  I  authorise  yon  to  insert  my 
name  on  the  register  of  members  for  the 
number  of  shares  allotted  to  me. 

"  I  am  your  obedient  servant, 
"  Name  in  full        Alexander  Grant. 


"Address 


"  Occupation 

"Date 

"  Usual  Signature 


16,   Herbert  Place, 
Swansea,      Gla- 
morgan. 
Oommission  and  In- 
surance Agent, 
September  30, 1874. 
A.  Gbant." 


The  shares  so  applied  for  were  allotted 
to  the  defendant,  and  a  letter  of  allotment 
in  the  usual  form  directed  to  the  defen- 
dant, according  to  the  address  he  had  so 
f'lven,  was  posted  20th  of  October,  1874. 
he  following  is  a  copy  of  such  letter : — 

"  Allotment  Letter. 

"  Household   Fire  Insurance  Company, 

Limited. 

"  4,  St.  Paul's  Chuichyaid, 
"  London,  B.C..  20th  Oct,  1874. 

"  Sir, — In  reply  to  your  application  for 
100  shares  in  this  company,  the  directors 
have  allotted  you  100  shares,  the  pay- 
ments on  which  are  as  follows : — 

Deposit  of  1».  per  share  on 

100  shares  allotted  .    ^£6    0    0 

Deposit  ToceiTed  from  yon 
on  appUcatioD  . 

Balance  dne  by  yon  now  (on    ^^— 
allotment)        .        .        .    £ 

"A  further  sum  of  19*.  per  share, 
namely,  9bl.,  will  be  due  from  you  on  the 
23rd  day  of  October,  1875. 

"Certificates  of  sharos,  when  readv 
(of  which  due  notice  will  be  given)  wiU 
be  delivered  in  exchange  for  tiie  banker's 
receipt  for  the  deposit  money  and  the 
receipt  for  the  furtner  payment. 
"I  am,  sir,  your  obedient  servant, 

"  Henry  Hare,  Secretary. 
"  To  Alexander  Grant,  Esq., 

16,  Herbert  Place,  Swansea." 

The  defendant  swore  that  he  bad  never 
received  this  letter,  and  that  he  had  had 
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no  letter  aboat  tbe  shares  until  March, 
1877,  when  he  received  the  following  : — 

« 19th  Hanh,  1877. 
"Sir, — The  following  amounts  being 
due  from  yon  in  respect  of  100  shares 
held  by  you  in  this  eompany — 

a.  diw  23rd  of  October,  1874. 
9U.  due  28id  of  Octob«r,  1875— 

I  am  instmcted  by  the  directors  to 
require  yon  to  pay  these  amounts  at  thifl 
office  on  or  before  the  19th  day  of  April 
next,  and  to  inform  you  that  in  the  event 
of  your  not  doing  so,  the  said  shares  will 
be  forfeited. 

"  I  am,  sir,  yours  truly, 
"  (Signed)  J.  E.  Redmond, 
"  Mr.  A.  Ghrant,  Seoretaiy. 

"  7,  Herbert  Place,  Swansea." 

Credit,  however,  was  given  in  this 
action  for  5».  5«.,  that  sum  being  found 
entered  in  the  books  of  the  company  as 
having  been  paid  by  the  defendant  on  the 
100  shares. 

The  jury  found  that  the  letter  of  the 
20th  of  October,  1874,  had  been,  in  fact, 
posted,  but  that  it  hoA.  never  been  re- 
ceived by  the  defendant.  On  these 
findings  the  learned  Judge  reserved  his 
judgment  until  the  case  had  been  argued 
on  farther  consideration.  The  same  was 
accordingly  so  argued  in  the  Trinity 
sittings  of  1878  by 

W.  0.  Harrison  and  Witbaforee,  for  the 
plaintiffs ;  and  hrr 

Finlay  and  ViUwyn,  for  the  defen- 
dant. 

In  addition  to  the  authorities  referred 
to  in  the  judgment,  the  following  were 
cited — Taylor  v.  Jones  (1)  ;  The  Imperial 
Lcmd  Oompcmy  of  MarseUies,  WaU's  Oase 
(2)  ;  Beidpalh't  Oase  (3) ;  Finuoane's 
Case  (4)  ;  Dvncan  v.  Topham  (5)  ;  Adamt 
V.  Lindsell  (6)  ;  Higgins  v.  Wdson  ^  Co. 

(1)  46  Law  J.  Rep.  CP.  110;  b.  e.  LavBep. 
1  CJP.  D.  87. 

(2)  42  Law  J.  Rap.  Chane.  872 ;  a.  e.  LawBep. 
16  £q.  18. 

(3)  40  Law  J.  Bep.  Chano.  39 ;  ■.  e.  Law  Bep. 
llEq.  86. 

(4)  17  W.  K.  813. 

(6)  8  Com.  B.  Bep.  226 ;  s.  e.  18  Law  J.  Bep. 
CJ.  810. 
(6)  1  B.  &  Aid.  681. 


(7) ;  Tayloe  v.  Th«  Merclumts  Fire  Imk. 
ranea  Otmpmy  (8);  and  Dunmore  y. 
AletKmder  (9). 

Our.  ado.  wU. 

On  the  Ist  of  December,  1878,  the  fol. 
lowing  judgment  was  gfiven  by 

Lppis,  J. — This  action  is  brought  to 
recover  942. 15«.  for  balance  doe  on  100 
shares  in  plaint^*  oompany  applied  for 
by  the  defendant.  The  defendant  denies 
his  liability. 

On  the  80th  of  September,  1874,  the 
defendant,  who  acted  for  the  plaintifis  at 
Swansea,  applied  through  the  manager 
for  100  shares,  and  handed  him  a  written 
application  for  shares  in  the  following 
form. 

[The  learned  Judge  here  read  the  letter 
of  application.] 

The  manager  laid  the  applicati<m  before 
the  plaintiffi,  and  an  allotment  letter  WM 
prepared  in  the  following  form. 

[The  learned  Judge  here  read  the  letter 
of  the  20th  of  October,  1874.] 

The  defendant  swore  he  never  reoetyed 
this  letter  or  any  notice  of  oallB  or  divi^ 
dends.  His  name  was  duly  entered  on 
the  list  of  shiuvholders.  Evidence  was 
given  on  behaU  of  the  plainti&  to  prove 
the  postt^e  of  the  allotment  letter  of  the 
20th  ofOctober.  The  defendant  swore 
he  had  not  received  any  letter  about  the 
shares  until  the  19th  of  March,  1877. 

I  asked  the  jury  if  they  thought  the 
letter  of  allotment  of  the  20th  of  Octo- 
ber was,  in  feet,  posted;  they  replied  in 
the  affirmative.  I  also  asked  them  if 
they  thought  the  letter  of  allotment  was 
in  fact  received  by  the  defendant.  To 
this  they  replied  in  the  native. 

It  was  urged  by  Mr.  Finlay  for  the 
defendant  that  the  letter  of  application 
was  sent  by  hand,  and  there  was  no  re- 
quest to  be  answered  by  post  The  letter 
of  application  it  will  be  observed  is  in  the 
usual  form,  and  contains  the  usual  |»r- 
ticulars  of  name  and  address,  and  having 
r^ard  to  the  position  of  the  plaintiflh' 
ofSce  and  the  defendant's  residence,  the 

(7)  9  Scotch  Sees.  Cm.,  2iid  SarieB,  1407. 

(8)  9  How.  Bop.  (Sapreme  Court  of  United 
States  of  Amenca)  390,  «rtd  in  Pclioek  on  Oim>- 
troat,  p.  17. 

(9)  9  Shaw  &  Dnnlon  ISO- 
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ordinary  and  natural  mode  of  trans- 
mission of  the  allotment  letter  would 
be  through  the  post. 

The  qnestLon  raised  in  this  case  is, 
whether  the  contraet  between  the  plain, 
tifb  and  the  defendant  was  .  complete 
when  the  letter  accepting  the  defendant's 
offer  was  put  into  the  post  by  the  plain- 
tiffs, or  not  until  it  was  aotuidly  received 
by  the  defendant. 

The  question  is  difficult,  and  the  deci- 
sions are  conflicting.  It  appears  to  me, 
however,  that  regard  being  had  to  the 
general  inclination  of  the  authorities  and 
to  mercantile)  oonvenienoe,  the  plaintiffs 
are  entitled  to  succeed.  I  will  refer  only 
to  a  few  of  the  leading  cases. 

In  JDitnZop  v.  Higgiru  (10)  the  proposal 
did  not  prescribe  any  time,  but  the  nature 
of  it  implied  the  answer  must  be  speedy. 
The  acceptance  was  not  posted  by  the 
earliest  post.  •  The  Court  decided  that 
the  contract  was  binding  on  the  proposer. 
Lord  Cottenham  appears  to  have  thought 
that  the  contract  was  absolutely  con- 
cluded by  the  posting  the  acceptance 
(within  ihe  prescribed,  namely,  a  isason- 
able  thne),  uid  that  it  mattered  not  what 
became  of  the  letter  afterwards.  In 
Dtmean  v.  Topham  (5)  not  long  after- 
wards, Wilde,  p.  J.,  Maule,  J.,  and  Cress- 
well,  J.,  seem  to  have  so  understood  it ; 
go  that  the  contract  would  be  binding, 
though  the  letter  did  not  arrive  at  all. 

In  the  case  of  The  British  amd  AmericoM 
Telegraph  OompoMy  t.  Cdson  (11)  it  was 
found  as  a  foot  that  the  letter  of  aUotment 
was  never  received.  The  Court  held  the 
defendant  was  not  bound,  and  en- 
deavoured to  restrict  the  effect  of  Dmdop 
V.  Higgins  (10).  In  The  Imperial  Lamd 
Company  of  Marseilles,  Harris's  Oase  (12) 
the  latter  of  allobuent  was  duly  received, 
but  in  the  meantime  the  applicant  had 
written  a  lettor  withdrawing  .his  appli- 
cation on.  the  ground  of  we  delay  in 
answering.  The  Lords  Justices  held  the 
applicant  was  bound  on  the  authority  of 
Dufdop  V.  Higgins  (10)  with  which  tiiey 
thought    it    difficult    to    reconcile    The 

El  H.L.  0(M.  881. 
40  Lair  J.  Bep.  £xch.  97 ;  f.  e.  law  Bop. 
108. 
(12)  41  Law  J.  Bep.  Chane.  621 ;  i. «.  Iav 
B^  7  Cliaiic.  Afp.  $87. 
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BriHsh  amd  AmerieoM  Telegraph  Company 
y.  Oolson,  (11).  In  the  case  of  Brogden 
T.  The  Metropolitan  Bailway  Gompcmy 
(13)  Lord  Blackburn  says,  "  So  again 
when,  as  in  Harris's  Oase  (12),  a  person 
writes  a  letter  and  says,  '  I  offer  you  an 
allotment  of  shares,'  and  he  expressly 
or  impliedly  says,  'if  yon  agree  with 
me,  send  an  answer  by  post,  then  as 
soon  as  he  has  sent  that  answer  by  the- 
post  and  put  it  out  of  his  control, 
and  done  an  extraneous  act  which  clenches 
the  matter,  and  shews  beyond  all  doubt 
that  each  side  is  bound,  I  agree  that  the 
contract  is  perfectly  plain  and  clear." 
And  again,  at  page  692,  "  I  take  it  that 
that  which  was  said  800  years  ago  and 
more,  is  the  law  to  this  day,  and  is  quite 
what  Lord  Justice  ■  Mellish  in  Harris's 
Case  (12)  accurately  states,  that  when 
it  is  expressly  or  impliedly  stated  in  the 
offer  that  you  may  accept  the  offer  by 
posting  a  letter,  the  moment  you  post 
this  letter  the  offer  is  aocepted." 

Acting  upon  these  cases,  I  come  to  the 
oonolusion  that  the  contract  here  was 
complete  on  the  posting  of  the  allotment 
letter,  and  that  it  is  immaterial  whether 
the  defendant  actnally  received  that  ac< 
ceptance  of  his  offw.  There  is  doubtlesa 
hardship  caused  to  the  proposer  if  the 
acceptance  does  not  come  to  hand,  but 
against  this  he  may  guard  himself  by 
making  the  proposal  expressly  conditioned 
on  the  arrival  of  the  answer  within  a  de- 
finite time.  It  would  be  difficult  to 
exa^^erate  the  extraordinary  mischievous 
consequences  to  the  commercial  world 
which  would  follow. if  it  were  held  that 
a  contract  was  not  complete  until  the 
letter  accepting  the  offer  had  reached  the 
proposer,  and  that  it  might  be  revoked  at 
any  time  nntU  the  letter  accepting  it  had 
been  actnally  received. 

Judgment  for  plamtiffs. 


Soliciton — Erani  &  Cook,  for  plaintifi ;  Tncker, 
New  Sc  Co.,  agents  foi  R.  T.  Leyson,  Swansea, 
for  defendant. 


(18)  Law  Bep.  S  Apr.  <]M.  (HX.),  Wl. 
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QUEEN'S  BENCH,  OOIOION  FLEAS  AND  EXOEBQUEB.  [N.  S. 


[IN  THE  EXCHEQUEB  UIVISIOK.] 
1878.        1  iHSLBT  V.  J0HB8. 

Not.  11, 14.  J 

Oomty  Oourtt  Aet,  1867  (80  ^  31 
Vict.  0.  142),  t.  7 — Sending  Action  of 
Oontrcu^  to  County  Court  where  "  the 
Claim  indorsed  on  the  Writ  doet  not 
exceed  50Z." — Claim  of  601.  and  Interest 
from  Date  of  Writ — Costs. 

The  defendant  in  cm  action  in  the  High 
Court  in  which  the  writ  was  indorsed  with 
a  claim  of  501.,  "  and  interest  from  the 
date  of  the  writ,"  applied  tmder  the 
Oowmly  Cowrta  Act,  1867,  section  7,  for  an 
order  tiiat  the  action  should  be  tried  in  a 
OowMy  Court  as  an  action  of  contract 
where  "the  claim  indorsed  on  the  writ" 
did  "  wa  exceed  50Z."  .— 

Held,  that  the  claim  indorsed  on  the 
writ  exceeded  601.  within  the  meaming  of  the 
Act. 

Tlie  defendant  applied,  by  siunmons  at 
chambers,  for  an  order  under  the  Gonnty 
ConrtB  Act,  1867  (80  &  81  Vict.  c.  142), 
B.  7  (1),  that  this  action  should  be 
tried  in  the  Gonnty  Court  of  Woroester- 
ahjie,  holden  at  Dudley,  as  being  an 
action  of  contract  where  "the  claim 
imdoised  on  the  writ "  did  "  not  exceed 
601"  The  indorsement  of  claim  npon 
the  writ  claimed  501.,  and  interest  there- 
on at  61.  per  cent,  per  annnm  from  the 
date  of  the  writ  till  payment  or  judgment. 
A  Master  refused  the  order.  Lindley,  J., 
on  appeal  from  the  Master,  made  an  order 
liiaTTi^iuring  the  appeal,  but  ordering  that 
if  only  601.  should  be  recovered  the 
plaintiff  should  only  be  entitled  to 
County  Court  costs  unless  the  Judge  at 
the  trial  should  otherwise  direct.  The 
plaintiff  appealed  to  the  Court  iram  this 
order  as  to  costs. 


•Whe 


(1)  The  Conntj  Coorts  Act,  1867.  »■  7,  enacts : 
..  neie  in  any  action  of  contract  bronght  «... 
in  any  of  Her  M^ee^'e  saperior  Conrta  of 
Common  Lair  the  daim  indonea  on  the  -writ  does 
not  ezeeed  fifty  ponnds  ....  it  shall  be  lawful 
for  the  defendant  ....  to  applv  to  a  Jndge  at 
diamben  for  a  snmmons  to  the  pUiutiif  to  shew 
eanse  'whysuch  action  should  not  be  tried  in" 
a  "  Coimty  Conrt  ....  and  on  the  hearing  of 
■nch  nmunotts  the  Judge  shall,  nnleas  there  be 
good  canse  to  the  eontzaty,  order  snch  action  to  be 
tsied  aeeoidiiigly  .  .  .  ." 


Bighorn,  for  the  plaintiff. — The  oondi- 
tion  imposed  upon  the  plaintiff  in  re> 
fusing  the  application  of  the  defendant 
was  ultra  vires,  as  the  application  of  the 
defendant  could  not  be  nanted,  the 
Couniy  Courts  Act,  1867,  s.  7  (1),  apply- 
ing omy  where  "  the  claim  indorsed  on 
the  writ  does  not  exceed  501."  The  claim 
here  indorsed  on  the  writ  exceeds  501. 
The  claim  of  interest,  whether  it  be  a 
good  claim  or  not,  cannot  be  rejected 
as  a  mere  nuUity.  If  the  defendant 
suffered  judgment  by  de&ult,  the  daim 
of  interest  would  be  sustainable  without 
more  evidence — Bodway  v.  Lucas  (2). 
The  indorsement  on  the  writ  is  a  de- 
mand in  writing  such  as  to  empower  the 
jury  to  give  interest  under  3  A  4  Will.  4. 
o.  42.  s.  28. 

C,  H.  Anderson,  for  the  defendant. — 
The  claim  indorsed  on  the  writ  does 
not,  within  the  meaning  of  the  Act  (1), 
exceed  50Z.,  notwithstanding  the  claim 
of  interest  from  the  date  of  the  writ. 

Bighorn  in  reply. 

[KxLLT,  C.B. — Have  you  any  andiority 
to  shew  .that  the  indorsement  on  the 
writ  is  such  a  demand  of  interest  as  to 
satisfy  8  &  4  Will.  4.  o.  42.  s.  28  PI 

No. 

[Clhasbt,  B.— Ptercfl  v,  FothergiU  (9)' 
is  an  authority  that  a  writ  is  a  sufficient 
demand  to  make  interest  payable  on  a 
promissoiy  note  not  carrying  interest  tiU 
demand.] 

Bigham  was  then  stopped. 

Kellt,  C.B. — I  should  have  been 
inclined  in  the  absence  of  authority  to 
think  that  where  no  demand  has  been 
made  before  the  date  of  the  writ  and  the 
only  demand  is  by  the  writ,  there  is  not 
a  sufficient  demand  in  writing  on  which 
to  ground  a  daim  to  interest  under  8  &  4 
WUL  4.  o.  42.  s.  28.  But  my  brother 
Cleasby  has  referred  to  Pierce  v.  FoOur^ 
(3),  in  opposition  to  this  view ;  and  having 
regard  to  that  authority  I  think  the 
claim  indorsed  on  tiie  writ  exceeds  501. 
Consequently  there  was  no  power  under 
the  statute  (1)  to  grant  the  application 

(2)  10  Esch.  Sep.  667 ;  s.  c  24  Law  J.  Bep. 
Etdu  166. 
(S)  2  Biog.  N.C.  167. 


Digitized  by 


Google 


YOL.  48.] 


MICHASUfAS  1878  m  HIOHAEI.MAS  1879. 


223 


£uUy  T.  jMe$,  Exca, 

ot  tiie  defonSant  for  an  order  bo  try  in  a 
Ooantj  Ooart.  Tbat  application  shoald 
therefore  have  been  refused  xinoondi- 
tionally.  Tbe  order  appealed  from  most 
be  vaned  as  asked  by  the  plaintiff. 

OiiiASBT,  B. — Whether  the  interest 
claimed  is  actually  reooverable  is  not 
the  qoestion.  It  is  claimed,  and  Pierce  v, 
PothergiU  (3)  is  an  authority  in  support 
of  the  claim.  Tberefore  I  do  nofc  see 
haw  we  can  hold  that  the  claim  indorsed 
on  the  writ  does  not  exceed  501.  As  the 
claim  indorsed  on  the  writ  exceeds  50{. 
the  action  conld  not,  as  asked  by  the 
defendant,  be  sent  for  trial  to  a  Connfcy 
Court  under  30  &  31  Vict.  c.  142.  s.  7 
(1) ;  and  the  defendant's  appeal  from 
the  Master  should  therefore  have  been 
dismissed  unconditionally.  The  order  of 
Lindleiy,  J.,  most  accordiuely  be  varied 
by  Btnkinff  out  the  condition  imposed 
upon  the  pledntiff. 

Appeal  dUowed. 


Solieiton— Ooldring  Sc  Jukes,  agents  for  B.  &  A.. 
Cbddick,  West  Bromirich,  for  plaintiiF;  Qt.  S. 
'Wumington,  agent  for  Joseph  stokes,  Dudley, 
for  defendant. 

Jnu^vLyJc  f.  ^i^^^Mith  P. 

\m  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Exehequer  Division,) 

1878.   1    OABDNEB  AHD  ANOTHBB  V. 
Deo.  20.  J     ISWIN  AKD  ANOTHEB  * 

Praetiee  —  Ditoovery  of  Documents  — 
Affidavit  of  Documents — Privilege — S»»f- 
fieieney  of  Affidavit — Bvies  of  Oourt,  1875, 
Order  XXXI.  nile  13,  Aj^.  B,  Form  9. 

It  is  not  suffieieni  that  an  affidavit  of  do- 
eumentt  should  state  thcU  certain  doewments 
an  privileged,  it  must  also  state  and,  as  far 
M  possible,  verify  the  facts  on  lohieh  the 
el(um  of  privilege  is  founded. 

Appeal  by  the  plaintiffs  from  a  deoi- 
■ion  w  the  Exoheqaer  Division,  affirming 
an  order  of  a  Jud^  at  chambers.  The 
plaintiffii  sued  the  defendants  for  da- 
mages for  the  conversion  of  certain  timber, 


"  Ooram  Bnunwell 
Cotton,  LJ. 


'Jut.',  BNtt,  ZJ.;  and 


which  the  plaintifb  alleged  had  been  the 
subject  of  an  action  in  the  Banian 
Courts,  batween  themselves  and  one 
Yontioiano,  an  ag^at  of  the  dafendaats  ; 
and  they  also  alleged  that  in  that  action, 
to  which  the  defendants  were,  by  means 
of  their  agent,  parties,  the  Russian  Courts 
had  made  a  decree  in  favour  of  the 
plaintiffs,  after  which  decree  the  defen- 
dants had  converted  the  timber. 

The  plaintifEj  had  obtained  an  order 
directing  the  defendants  to  make  an 
affidavit  of  dooumants,  and  the  defend- 
ants had  made  one,  of  which  the  material 
portions  were  as  follows  ;— 

"  We  have  in  our  possession  or  power 
the  dooumants  relating  to  the  matters  in 
question  in  this  action,  set  forth  in  the 
first  and  second  parts  of  the  schedule 
hereto. 

"  We  object  to  produce  the  said  docu- 
ments -set  forth  in  the  second  part  of  the 
said  schedule  hereto*  That  our  reason 
for  objecting,  to  produce  the  said  docu- 
ments set  forth  in  the  second  part  of  the 
said  schedule  hereto  is,  that  the  same  are 
privileged." 

The  second  part  of  the  schedule  was  as 
follows : — 

"  Correspondence  between  ourselves 
and  our  solicitors. 

"  Correspondence  between  our  solicitors 
and  their  ag^ents. 

"  Cash-books,  ledgers  and  accounts. 
"  Writ  of  summons,  statement  of  claim 
and  other  pleadings,  counsel's  opinion, 
statement  of  case  in  Russian  Courts,  pre- 
pared by  attorney  for  Yontioiaao,includ- 
mg  copies  of  depositions  and  evidence 
given." 

The  plaintiffs  took  out  a  summons  to 
compel  the  defendants  to  make  a  further 
and  better  affidavit,  and  on  this  being 
dismissed  by  the  Judge  at  chambers,  they 
appealed  to  the  Divisional  Court,  whion 
affirmed  the  decision  of  the  Judge.  The 
plaintiffs  appealed. 

Orompton,  for  the  appellants. — This 
affidavit  is  insufficient ;  it  does  not  follow 
the  form  9  in  appendix  B.,  made  under 
mle  13  of  Older  XXXL  (1).    The  plaLo. 

(1)  BoIm  of  Cknrt,  187S.  Order  XXXL  rule 
IS  prarides  that,  "Theaffidavit  ....  ahaU  spe- 
cify which,  if  any,  of  the  docuAMiti  ....  he 
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Oarditer  t.  Jiwt»  (.^^Oi  'E'cji* 
ii£b  have  a  right  to  hare  fall  partionkrs 
of  the  oorrespondenoe,  so  th^  they  may 
eee  whether  the  claim  of  privilege  is  veil 
founded.  He  oited  Minet  v.  Morgan  (2). 
FUtAdam,  for  the  defendaats.— The 
afBdavit  is  snflScient,  for  the  plaintifb  can 
raise  the  question  of  privilege  on  a  sum- 
mona  for  inspection.  The  facts  stated 
shew  a  prima  faeie  ground  for  privilege, 
and  that  is  sufficient;  the  form  in  the 
Rules  of  Court  is  only  a  skeleton  guide, 
not  a  form  of  pleading  to  be  followed 
literally  or  oons^ed  sfarictly. 

BRA.HWELI.,  L.J. — I  think  that  this  ap- 
peal must  be  allowed.  It  appears  that 
the  rule  and  the  form  were  not  brought 
under  the  notice  of  the  Divisional  Court, 
and  therefore  we  are  not  differing  from 
any  opinion  expressed  by  that  Court, 
When  once  the  rule  and  the  form  in  the 
appendix  have  been  read  the  case  isreaUy 
decided,  for  this  affidavit  does  not  satisfy 
the  requirements  contained  in  Order 
XXXI.  role  13,  and  form  9  in  appendix 
6  (1).  I  think,  however,  inasmuch  as 
the  appellants  must  be  held  responsible 
for  not  having  directed  the  attention  of 
the  DiviBionaT  Court  to  the  role  in  ques- 
tion,  the  costs  of  this  appeal  should  be 
costs  in  the  cause. 

Bbiti,  L.J. — The  provisions  of  the 
rules  and  of  the  form  have  not  been  fol- 
lowed. It  is  said  that  the  form  in  the 
appendix  is  a  skeleton,  and  need  not  be' 
followed  strictly ;  but  here  the  skeleton 
has  not  been  filled  up,  and  it  still  re- 
mains a  skeleton.  I  think  that  it  is 
necessaiy  to  state  and  verify  the  facts  on 
which  the  claim  of  privilege  is  founded. 
That  has  not  been  done  in  the  present 
case,  so  that  there  is  in  this  affidavit  a 
&tal  omission.    It  is  said  that  we  ought 


objects  to  produce,  and  it  may  be  in  the  Form  9 
in  Appendix  B.  hereto,  with  such  yariationi  as 
drcnmstancea  may  require." 

Form  9,  Appendix  B.  par.  3.  "  I  object  to  pro- 
duce the  aaid  docnmentg  let  fbrth  in  the  leoond 
part  of  the  said  first  (chediils  hereto." 

3.  That  [here  state  vpon  what  grounds  the  ob- 
jection ia  made,  and  verify  the  &ct8  as  &r  as 
maybe]. 

.  (i)  43  Law  jr.  Rep.  Chaae.  637;  a  «.  law 
B«p.  8  Chanc.  App.  861. 


not  to  oonstme  affidavits  with  thA  same 
strictness  as  if  they  were  pleadings.  I  am 
inclined  to  agree ;  but  in  this  case  tine 
very  fact  which  ought  to  be  stated  has 
been  wholly  omitted.  This  appeal  must 
be  allowed. 

COTTOH,  L.J. — I  think  that  the  defend- 
ants must  make  a  further  and  better 
affidavit.  No  doubt  the  question  might 
be  raised  on  an  order  for  the  production 
of  documents,  but  still  I  think  that,  hav- 
ing regard  to  the  Rules  of  Court  and  the 
form  in  the  appendix,  the  appellants  were 
entitled  to  apply  for  a  better  affidavit,  so 
that  they  are  entitled  to  succeed  on  this 
appeal.  The  affidavit  of  the  defendants 
is  insuffici^t  because  it  merely  asserbs 
that  the  documents  are  privileged.  Now 
the  description  of  the  documents  in  the 
schedule  shews  that  some  are  privileged ; 
but  that  cannot  be  said  as  to  all,  and 
the  defendants  ought  clearly  to  state 
facts,  whidi  will  enable  us  to  see  whether 
the  privilege  is  rightly  claimed. 

In  one  sense,  an  affidavit  as  to  docu- 
ments must  be  construed  strictly,  because 
the  other  party  cannot  contradict  it,  nor 
can  he  cross-examine  upon  it,  he  is  bound 
by  it  and  cannot  test  it,  nor  can  he  en- 
quire into  the  truth  of  it.  Now  this  affi- 
davit does  not  state  enough  to  enable  the 
plaintiffs  to  form  an  opinion  as  to  the 
validify  of  the  claim  of  privilege  set  up 
by  the  defendants,  and  the  case  of  Minet 
V.  Morgan  (2)  shews  that  where  the 
affidavit  merely  contained  a  statement 
that  documents  were  privileged,  a  second 
affidavit  was  required.  With  regard  to 
the  correspondence  between  the  defend- 
ants and  their  solicitors,  it  is  necessary 
to  support  the  claim  of  privil^^,  that 
that  correspondence  should  be  strictly 
confidential,  and  that  it  should  relate  to 
the  matters  in  dispute  in  this  action. 
That  this  is  sufficient  was  held  recently 
by  this  Court  in  Taylor  v.  Batten  (3),  and 
I  do  not  think  that  the  plaintiffs  will  be 
entitled  to  have  what  it  has  been  said 
th^  desire  to  ask  for,  that  is,  the  dates 
and  particulars  of  addresses  of  letters  be- 
tween the  defendants  and  their  solioiton, 
so  as  to  enable  them  to  discover  by  re- 

18)  JnU,  p.  73.  i' 
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fisronoe  the  contente  of  the  letters,  aod 
thns  indirectlj  to  oaose  the  defendants 
to  famish  from  their  confidential  oom- 
mnnicationB  with  their  soIioitorB,  evidence 
Mainst  themselTea  in  this  aotion.  Bat 
this  afl&davit  is  technioallj  insaffioient, 
and  the  appeal  must  be  allowed. 

Appeal  aUowed. 


Solicitan— Cioirder,  Anstis  &  Co.,  agents  for 
YatM,  Son  &  Oo.,  Lirerpoel,  for  appaUanU; 
Or^nr,  Bcrwaliffes  &  Co.,  agenU  for  Chamlejr 
te  fuusn,  Dudley,  for  recpondent*. 

ft  ft  ^/jyiAfP^fro"'^  ili^  ^MtnC*  -Bflnofc  DMnmon.) 

/AirOUS    AND    COIIFANT      V. 
1878.  DILTON  AND  THB    COU> 

May  20,  21,  22.-      uissionebs    of     hbb 
Deo.  21.  uajxsty'8  wobes  and 

,      PUBLIC  BUILDINGS.* 

Eatanent  —  Preaanption  —  Bight     to 
'  Lateral  Bupport  for  Bnildings  from  ad' 

jommg  Land — PretvmpUon  of'tott  Or  ant, 
hou  rebutted — Priaeipal  and  Ooniraetor — 
LidbiUty  of  Prineipai  for  Damage  caused 
by  OotUraetor't  NegUgmtce. 

The  right  to  the  support  for  buildings 
from  adjoining  land  is  not  a  right  of 
property.  Such  right  eannot  be  ciaimed 
under  the  Preservation  Acts,  but  may  be 
acquired  by  prescription  at  common  law, 
or  by  presumption  of  a  lost  grant  arising 
from  twenty  years'  open  and  tmintemyated 
enjoymeni. 

Per  Cotton,  L.J.,  and  Thksioeb,  L.J. 
{dissentieiUe  Bbett,  L.J.),  such  presump- 
tion cannot  be  rebutted  by  proof  that  no 
sUeh  grant  in  fact  was  ever  made. 
'  Per  Bbitt,  11.3.,  proof  that  such  grant 
has  never  in  fact  been  made,  is  an  absolute 
rebuttal  of  the  presumption. 

One  of  two  adjoining  hotues  having  been, 
tioenty-seven  years  before  the  accident, 
altered  internaOy  by  the  plaintiffs  (the 
owners)  so  as  to  rest  chiefly  on  a  p^lar 
huiit  on  the  edge  of  their  land,  and  con- 

•  Coram    Brett,     LJ.;    Cotton,    L.J.:    and 
■     •    ir.LJ. 

Toi.  48.-03.,  OF..  &  BxoB. 


tiguous  to  the  land  on  which  the  adjoimng 
house  of  the  defendants  stood,  fell  down  in 
consequence  of  excavations  made  by  the 
defendanis  on  Oie  rite  of  their  house  which 
they  had  pulled  down,  and  by  reason  of 
the  pillar  being  deprived  of  the  lateral 
aupport  previously  afforded  by  the  soU 
under  the  surfaee  of  the  adjoining  land  of 
the  defendanis.  In  an  aeiion  by  the  plain- 
tiffs to  recover  damages  for  the  loss  caused 
by  the  faU  of  their  house,  the  Judge  at  the 
trial  directed  a  verdict  for  the  plaintiffs  :— 

Held,  by  Gotton,  L.J.,  and  Thusioek, 
L.J.,  that  the  case  must  go  down  for  a 
new  trial  to  determine  whether  the  burden 
whieh  had  been  put  upon  {he  servient 
tenement  was  such  as  the  owner  could  rea- 
sonably be  expected  to  be  aware  of  and  pro- 
vide for. 

By  Bbktt,  L.  J.,  that  judgment  should 
be  entered  for  the  defendants. 

Held  also,  by  Ootton,  L.J.,  and  Thbsi- 
qeb,  L.J.  {affhming  Bower  v.  Peate),  that 
where  a  prino^al  has  employed  a  con- 
traetorto  do  work  which  is  in  its  nature 
dangerous  to  adjoining  property,  the  em- 
ployer is  bound  to  see  that  proper  meant 
are  adopted  to  prevent  injurious  conse- 
quences, and  cannot  discharge  himself  of 
his  liability  by  employing  a  competent 
contractor  and  directing  him  to  use  proper 
precautions. 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division,  reported 
47  Law  J.  Bep.  Q.B.  163. 

It  was  an  aotion  brought  hy  the  plain* 
tifii9,  coaohboilders  at  NewoaBtle-on> 
Tyne,  against  the  defendant  Dalton,  who 
was  a  builder  and  contractor,  and  the 
CommissionerB  of  Works,  who  had  em- 
ployed Dalton  to  pull  down  a  house  ad> 
joining  to  the  plaintifis'  footoiy,  for 
damages  sostained  by  them  by  the  de- 
struction of  their  manu&otoiy  and  ware- 
house, which  fell  down  by  reason  of  the 
excavations  made  on  the  adjoining  land  in 
carrving  out  the  works  of  the  defendants. 

The  fitcts  of  the  case  are  folly  stated  in 
the  judgments  of  the  Court. 

A  v^dict  having  been  entered  fi>r  the 
plaintifrs  at  the  trial,  the  Divisional  Court 
(Cockbubn,  L.C.  J.,  and  Mxllob,  J.,  dis- 
sentiente  Lush,  J.),  ordered  judgment  to 
be  entered  for  the  defendants  on  the 
20 
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ground  ihiit  the  fiusts  proved  shewed  that 
no  grant  oi  the  easement  olaimed  had 
ever  been  made,  or  assent  given  by  the 
defendants  to  its  enjoyment,  and  that  the 
oirciunstanoeB  were  not  snoh  that  any 
saoh  grant  or  assent  could  be  implied, 
Lush,  J.,  holding  that  the  twenty-seven 
years'  uninterrapted  eiyojrment  gave  the 
phdntifb  an  absolute  right  to  ti»o  ease- 
ment claimed. 

The  plaintiff's  appealed  from  the  above 
decision,  and  the  case  was  argued  on 
the  20th,  2lBt  and  22nd  of  May,  1878. 

Limor,  a.  Bntes  and  StdZey,  for  the 
plaiikti£b. 

HeneJuU  and  Wheeler,  for  the  defend* 
ant  Dalton. 

Sir  James  FitzJames  Stephen  and 
A.  E.  Hardy,  for  the  Oommissioners  of 
"Works. 

Our.  adie.  wit. 

The  following  judgments  were  deli- 
vered on  Deo.  21 : — 

THBaiOSS,  L.J. — The  material  &ct8  of 
this  case  may  be  shortly  stated.  Down 
to  the  year  1849  two  dwelling-houses  of 
considerable  age  stood  side  bv  side,  each 
having  had  in  bud  for  a  period  long  ex- 
ceeding twenty  years  lateral  support 
from  the  soil  upon  which  the  other  has 
rested.  In  1849  the  plaintiSs'  prede- 
cessor converted  one  of  the  dweUing- 
honses  into  a  coach  fectory.  In  the 
course  of  the  OQnversion  tiie  internal 
walls  which  had  previously  existed  were 
removed,  and  g^irders  supporting  the  up- 
per floors  of  the  factory  were  on  one  side 
let  into  a  large  chimney  stack  which  ex- 
tended along  a  portion  of  the  dividing 
wall,  and  on  the  opposite  side  took  their 
beanngs  from  the  plaintifis'  walls.  The 
effect  ai  this  mode  of  construction  was 
to  throw  a  considerable  part,  estimated 
at  one-fourth,  of  the  whole  weight  of  the 
fitotory  upon  the  chimney  stack,  the 
formations  of  which  being  in  contact 
with  the  soil  under  the  adjoining  house, 
the  lateral  pressnre  upon  that  soil  was 
materially  increased.  No  express  assent 
to  the  alteration  was  given  by  the  owner 
of  the  adjoining  house,  but  it  must  be 
.  taken  that  he  was  aware  of  the  conver- 
sion of  the  dwelUng-house  into  a  &otory, 


although  there  ia  no  evidence  of  his 
having  been  aware  of  the  precise  natoie 
of  the  internal  alterations  made  for  that 
purpose,  or  of  the  exact  effect  which  they 
would  prodnoe  as  regards  lateral  pres> 
sure.  The  adjoining  house  oontinuod  in 
its  condition  of  a  dwelling-house  until 
shortly  before  the  commencement  of  the 
present  action,  when  the  GommissioneTS 
of  Her  Majesty's  Works  and  Public 
Buildings  became  possessed  of  it,  and  by 
a  contnot  with  the  defendant  Dalton,  a 
builder,  engaged  him  to  poll  it  down,  to 
excavate  to  such  a  depth  as  would  enable 
cellarage  which  had  not  previously  existed 
to  be  made,  and  to  erect  upon  the  site  of 
the  old  house  a  building  to  be  used  as  a 
probate  o£Sce.  Under  the  specification 
which  was  incorporated  with  the  contract, 
Dalton  was  bound  to  shore  up  adjoining 
buildings,  and  to  make  good  all  damage 
caused  thereto  during  the  erection  of  the 
building,  and  to  provide  three  rods  of 
brickwork  in  Portland  cement  to  be  naed 
if  necessary  in  underpinning  the  adjoining 
property.  Dalton  employed  Messrs. 
Newby  and  Thorpe  as  suD-oontraotors  to 
do  the  whole  of  the  excavators',  drainers', 
bricklayers'  and  masons'  work  in  the 
building  under  conditions  which  may  be 
assumed  to  have  included  those  to  which  I 
have  referred.  They,  therefore,  excavated 
to  the  depth  of  several  feet  below  the  level 
of  the  foundation  of  the  plaintiffs'  chim- 
ney stack,  and  notwitnstanding  that 
they  left  a  thick  pillar  of  the  original  day 
around  the  stack  for  the  purpose  of  sup- 
porting it  during  the  erection  of  the  new 
dividing  wall,  the  clay  gave  away  after 
exposure  to  the  air,  and  the  stack  sank 
and  fell,  carrying  with  it  a  considerable 
portion  of  the  factory,  and  causiiiff 
damage  to  the  plaintiff's  in  respect  m 
which  the  present  action  was  brought. 
The  case  came  on  for  trial  before  Mr. 
Justice  Lush  and  a  special  jury,  when,  in 
addition  to  proving  the  above-mentioned 
&ct8,  the  plaintiffs'  witnesses  gave  de- 
tailed evidence  as  to  the  oonstraction  of 
the  &otoiy,  and  the  weight  thrown  upon 
the  chimney  stack,  the  &ir  inferences 
from  which  evidence  appear  to  me  to  be 
that  the  construction  of  the  plaintiflH* 
&ctoiy,  although  somewhat  unusual,  was 
such  as  to  make  it  reasonably  stable,  and 
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that  looking  to  the  character  of  the 
bnDding,  and  the  pnrposes  for  which  it 
was  erected,  the  weight  imposed  apon 
the  chimney  stack,  alUtongh  greater  than 
if  there  had  been  internal  walla,  was  not 
nndoly  great.  The  cross-examination  of 
the  plaintifis'  witnesses  was  obvionsly  di- 
rected to  displacing  the  plaintiffs'  case 
upon  these  points,  and  at  ue  close  of  the 
plaintiffs'  case  it  was  sabmitted  on  the 
part  of  the  defendants  that  no  right  to 
sapport  for  the  chimney  stack  with  the 
weight  npon  it  had  been  obtained,  or 
that  at  least  it  was  a  qnestion  for  the 
jury  whether  the  weight  which  was 
thCTeby  put  upon  the  adjoining  soil  was 
of  saoh  a  character  as  the  neighbonring 
owner  oonld  reasonably  be  expected  to  Lkb 
aware  of  and  to  provide  for.  It  was  con- 
tended also  on  the  part  of  the  commis- 
sioners that  Dalton,  the  bnilder,  being  a 
contractor  and  not  a  servant  or  agent  to 
them,  was  alone  liable,  while  Dalton  took 
the  same  point  as  regards  his  snb-con- 
tracton.  TTpon  this  point  the  learned 
Jadge  held  that  he  was  bonnd  by  the 
aatiunity  of  Bomer  v.  Peate  (1),  to  hold 
both  the  oonuniasioneiB  and  Dalton  re- 
sponsible for  the  actions  of  the  snb- 
contzaotors,  and  npon  the  main  qnestion 
he  ruled,  as  I  gather  from  the  shorthand 
writer's  notes  of  the  trial,  that  where  a 
building  has  stood  for  twenty  years  it  has 
acquired  an  absolute  right  to  the  support 
of  the  adjacent  land  without  any  refer- 
ence to  the  question  whether  the  adjoining 
owner  has  lutd  notice  of  the  alterations  of 
stroctura  or  of  the  additional  weight 
thereby  imposed,  and  that  such  right  is 
not  dependent  upon  the  implication  of  a 
grant.  In  accordance  with  his  ruling  he 
directed  a  verdict  for  the  plaintiffB,  leaving 
them  to  move  for  judgment. 

Upon  motion  for  judgment  the  case 
was  vtfgaadi  in  the  Divisional  Court  of 
Queen's  Bench  brfore  the  Lord  Chief 
Justice  and  Justices  Mellor  and  Lush, 
and  while  Mr.  Justice  Lush  adhered  in 
Bufastiuioe  to  the  view  of  the  case  which 
he  had  taken  at  the  trial,  the  other  mem- 
bers of  the  Court  held  that  the  fitcts 
proved  shewed  no  right  of  support,  and 

(1)  «  Law  J.  B«.  03.  446;  a.  e.  LmrKep. 
lftB.D.«ai. 
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directed  the  judgment  to  be  entered  for 
the  defendants.  Against  this  judgment 
t^e  present  appeal  is  brought.  The 
principal  c[uestion  raised  by  it  is  of  an 
unusual  difficulty,  as  well  as  of  great 
importance,  and  looking  to  the  difference 
of  opinion  which  unfortunately  exists 
ujpon  it  in  this  Court  as  well  e»  in  the 
Court  below,  I  cannot  but  feel  diffident 
as  to  the  coiredaiess  of  the  conclusions 
at  which  I  have  arrived.  If,  indeed,  that 
question  had  been  wholly  untouched  by 
authority,  I  should  have  felt  the  greatest 
hesitation  in  forming  an  opinion  upon  it^ 
far  in  every  aspect  in  which  it  presents 
itself  it  discloses  difficulties  which  render 
a  satis&otoiy  solution  almost  impossible. 
Although,  however,  the  exact  point  for 
decision  may  not  be  covered  by  direct 
authority,  the  dicta  of  Judgfes  upon  it 
are  to  be  found  in  a  large  number  of 
cases  in  which  analogous  points  have 
formed  the  subject  of  distinct  decision, 
and  it  is,  I  think,  possible  to  obtain  from 
these  dicta  and  decisions  valuable  assists 
ance  in  determining  what  is  the  nature  of 
a  right  of  support,  such  as  is  claimed  in 
the  present  case,  and  under  what  dr- 
onmstanoes  it  may  be  acquired. 

The  right  to  lateral  support  to  build- 
ingfs  from  adjoining  soil  holds  an  inter- 
mediate place  between  the  rifrht  to  ma- 
terial support  of  soil  from  soil  and  the 
right  of  lateral  support  of  buildings 
from  buildings  ;  and  some  light  may  be 
thrown  npon  this  case  by  consideration  of 
these  kindred  rights.  The  right  to  sup- 
port  of  soil  from  soil  is  a  right  of  pro- 
perty which  requires  neither  prescription 
nor  grant  for  its  acquisition,  and  which 
naturally  exists  wherever  the  lands  of 
adjoining  owners  are  in  contact — Hum- 
fhrie*  V.  Brogden  (2) ;  Biowbothmn  v. 
Wilton  (3).  The  right  of  support  of 
buildings  tram,  buildings,  on  the  other 
band,  is  an  easement  of  a  highly  artifioial 
character,  and  one  which  must  necessarily 
be  of  infrequent  occurrence;  properly 
constructed  houses  do  not,  as  a  rule,  de- 
pend for  their  stability  upon  the  existenee 


(2)  12  03.  Bep.  789 ;  a.  e.  20  Law  3.  Bep. 
O.B.10. 

(8)  8  H.L.  Ou.  848;  s.  e.  SO  Lav  J.  B^.  O.B.> 
49. 
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of  adjoining  hoTiBes  ;  no  man  can,  ihete- 
f ore,  tcora  the  mere  existence  in  fact  of  this 
dependence  be  presnmed  to  have  notice 
of  it,  and  as  a  consequence  to  be  presnined 
in  the  event  of  his  not  intermpting  it  to 
acqnieBce  in  his  neighboar's  enjoyment  of 
it.  Such  enjoyment  offends  against- 
one  of  the  cardinal  mles  goveming 
the  acquisition  of  an  easement,  namely, 
that  the  user  must  not  be  secret.  But 
although  the  general  rule  be  as  I  have 
stated,  still,  so  far  as  there  is  authority 
upon  this  point  at  all,  it  would  appear  to 
have  been  the  opinion  of  the  Court  that 
suoh  an  easement  might  under  special 
oircnmstances  be  acquired.  The  decision 
of  Pegttm  v.  The  Mayor  of  London  (4), 
'  turned  in  great  measure  upon  the  form 
of  the  declaration,  which,  as  Lord  Ten- 
terden  said,  neither  alleged  as  a  fact  that 
the  plaintiffs  were  entitled  to  have  their 
house  supported  by  the  defendants' 
house,  nor  contained  any  allegation  from 
which  a  title  to  such  support  could  be 
inferred  as  a  matter  of  law ;  but  the  con- 
cluding passage  of  the  judgment  in  that 
case  in  which  the  Court  adverted  to  the 
want  of  evidence  from  which  a  grant  to 
the  plaintiJBSs  of  a  right  to  the  support  of 
the  a^oining  house  might  be  inferred  as 
well  as  to  the  form  of  the  declaration, 
leads  fairly  to  the  conclusion  that  upon 
stronger  evidence  directed  to  a  more 
properly  drawn  declaration  a  grant  of  the 
right  of  support  claimed  might  have 
been  presumed.  In  Solomon  v.  The 
Vintners'  Oompany  (5),  which  was  a 
case  in  which  the  right  of  support  for  a 
house,  from  another  house  not  immediately 
adjoining  was  claimed,  Pollock,  Chief 
Baron,  in  giving  the  judgment  of  himself 
and  two  other  Judges,  although  apparently 
not  favourably  disposed  towards  such  a 
right  under  any  circumstances,  yet  ad- 
mitted that  if  the  house  removed  had 
been  next  adjoining  the  plaintiffs',  he 
would  have  been  much  embarrassed  by 
cases  and  dicta  in  arriving  at  a  decision 
against  the  right  claimed.  Baron  Bram- 
well  was  careful  to  rest  his  judgment 
against  the  particular  claim  made  on  the 

(4)  9  B.  &  C.  726. 

(6)  4  Hurl.  &  N.  686;  b.c  28  Law  J.  Eep. 
£zch.  870. 


ground  that  apon  the  facts  proved  the 
enjoyment  was  not  open.  Richards  v. 
Base  (6)  was  the  case  of  houses  origi- 
nally built  together  and  beloi^ing  to  we 
same  owner,  and  there  the  Court  pre- 
sumed that  upon  the  severance  of  the 
ownership  there  was  a  grant  and  reserva- 
tion of  tiie  reciprocal  right  of  support. 
These  cases  then  at  least  indicate  that 
even  in  the  case  of  a  daim  to  the  purely 
artificial  support  of  building  by  bmlding 
the  reason  against  presuming  a  right 
upon  evidence  of  mere  user  is  rather  the 
particular  one  derived  from  the  nature  of 
the  easement  claimed,  and  the  consequent 
improbability  of  knowledge  and  acqui- 
escence on  the  part  of  the  owner  of  the 
servient  tenement,  than  a  geueral  one 
founded  upon  the  impossibiliiy  of  such  an 
easement  being  acquired  by  user  at  all. 

I  oome  now  to  the  consideration  of  the 
easement  which  is  claimed  in  the  present 
case,  but  it  holds  as  I  have  said  an 
intermediate  place  between  the  artificial 
light  to  which  I  have  just  referred  and 
the  natural  right  of  property  by  which  a 
man  is  entitl^  to  have  his  soil  supported 
laterally  by  his  neighbour's  soil.  It  has 
an  afl^ty  to  this  natural  right  if  the 
means  of  support  be  looked  at,  it  is  more 
akin  to  the  artificial  right  if  the  olgect 
of  the  support  be  considered. 

I  have  applied  the  term  "  easement " 
to  the  right  claimed  in  this  action  because 
it  is  clear  that  the  support  of  a  building 
cannot  be  claimed  as  a  natural  right  of 
property.  Natural  rights  of  property 
must  be  rights  which  attach  to  properfy 
in  its  primitive  state,  and  cannot  without 
a  contradiction  in  terms  be  applied  to  an 
artificial  subject  matter  like  a  nouse ;  bat 
I  need  not  stop  to  reason  this  out,  for 
the  judgment  of  the  Exchequer  Chamber 
delivereid  by  Mr.  Justice  Willes  in 
Bonomi  v.  Backhotue  (7),  following  what 
had  previously  been  laid  down  in  WyaU 
V.  Harrison  (8),  Partridge  v.  BecU  (9)< 

(6)  9  Exch.  Bep.  218;  a.  c  23  Law  J.  Bep. 
Exiih.  8. 

(7)  £.  B.  &  £.  622;  b.c.  28  Law  3.  Bep.  0.3. 
878 ;  in  the  House  of  Lords,  9  H.I1.  Cas.  608 ; 
a.  c.  84  Law  J.  Bep.  Q.B.  181. 


(8)  8  B.  &  Ad.  871 
.(8)8 


Ezch.  101. 


Hee.  &  W.  220;   B.  e.  7  Law  3.  Bep. 
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and  other  cases,  distmctly  affirms  the 
propositioii  that  the  right  to  support  of 
bnildings  must  bo  founded  upon  pre- 
scription or  grant,  express  or  implied.  It 
is  trae  that  when  Bonomi  v.  Backhouse 
7)  came  upon  appeal  to  the  Hoase  of 

irds,  two  members  of  that  Honse, 
namely,  Lords  Granworth  and  Wenslej' 
dale,  used  expressions  to  the  effect  that 
the  right  claimed  in  that  case  was  not  an 
easement  but  a  right  of  the  plaintiffs  to 
the  enjoyment  of  their  own  property, 
and  the  language  of  Mr.  Justice  Wight- 
man  in  the  Court  of  Queen's  Bench  was 
to  the  same  effect.  In  no  part,  however, 
of  the  opinions  and  judgment  referred  to 
was  it  suggested  that  the  decisions  in 
preyiouB  oases  upon  this  point  were 
erroneous,  and  the  language  used  may 
be  reasonably  attributed  to  the  fact  that 
while  damage  to  the  plaintiffs'  buildings 
constitated  the  damage  in  respect  of 
which  the  action  was  brought,  it  was 
caused  by  mining  operations  which  had 
affected  the  soil  upon  which  the  plaintiffs' 
buildings  stood,  quite  apart  from  the 
additional  weight  which  they  imposed 
upon  it ;  in  other  words  that  the  natural 
riffht  of  property  had  been  invaded. 
The  Lord  Chancdlor  and  Lord  Broug- 
ham accepted  the  reasons  as  weQ  as 
concurred  with  the  judgment  of  the 
Exchequer  Chamber.  If  then  the  right 
claimed  be  not  a  right  of  property,  is  it 
an  easement  which  can  be  acquired,  and 
if  it  can,  how,  and  under  what  circum- 
Btanoes,  may  it  be  acquired  P  That  it  is 
a  right  or  easement  which  may  under 
some  circumstances  be  acquired,  ia  treated 
as  clear  law  by  a  long  series  of  au- 
thorities, and  it  is  admitted  by  all  the 
judgments  in  the  Court  below.  That  it  is 
an  easement  not  coming  within  the 
Fresoription  Act,  appears  also  to  be 
generally  admitted  and  is  assumed  by 
me.  That  it  is  a  right  or  easement  which 
mnst  be  founded  upon  "  prescription  or 
grant,  express  or  implied,"  is  a  proposition 
stated  in  terms  abready  quoted,  in  the 
judgment  of  the  Court  of  Exchequer 
Chunber  in  Bonomi  v.  Backhotue  (7),  at 
page  655,  and  is  borne  out  by  the  general 
oarrent  of  authority  upon  the  subject  of 
the  acquisition  of  easements. 

I  cannot  therefore  accede  to  the  view 
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suggested  by  Mr.  Justice  Lush  in  the 
Court  below  that  an  absolute  right  to  an 
easement  uninterruptedly  enjoyed  for 
twenty  years  may  be  obtained  by  analogy 
to  the  period  of  limitation  fixed,  as 
regards  entry  on  lands,  by  the  21  James 
1.  o.  16.  It  may  be  that  the  commence- 
ment of  the  reign  of  Hichard  1st  was 
originally  fixed  as  the  period  of  pre- 
scription for  incorporeal  rights  by  an- 
alog to  the  statute  of  3  Edward  1.  o.  29, 
which  fixed  the  same  period  for  alleging 
seisin  in  a  real  action,  and  there  are 
dicta  to  be  found  in  the  books  supporting 
the  view  that  as  a  matter  of  theoretical 
law  the  same  analogy  carried  with  it  an 
alteration  as  regards  incorporeal  rights, 
when  the  period  of  sixty  years  was 
fixed  for  a  writ  of  right,  and  fifty  years 
for  a  possessory  action  by  32  am.  8. 
But  as  a  matter  of  practical  law,  this 
analogy  does  not  appear  to  have  been 
extended  by  the  Courts  to  these  last 
mentioned  statutes.  The  reign  of  Biohaid 
1.  still  remained  the  time  to  which  legal 
memory  in  regard  to  easements  was 
supposed  to  relate,  and  although  the 
later  statute  of  21  James  1  did 
undoubtedly  suggest  to  the '  minds  of 
the  Judges  the  propriety  of  giving  to 
twenty  years  of  uninterrupted  enjoyment 
of  incorporeal  rights  an  effect  to  some 
extent  at  least  commensurate  with  that 
produced  by  a  similar  enjoyment  of  land, 
they  seem  to  have  been  unwilling, 
probably  for  good  reasons,  to  go  the 
whole  length  of  applying  the  statate  by 
analogy;  notwithstanding  that  if  they 
had  done  so  they  would  have  followed, 
the  example  set  them  by  their  pre- 
decessors in  respect  of  the  statute  of 
Edward  1.  They  effected  the  object 
which  thmr  had  in  view  by  the  creation 
of  the  fiction  of  a  grant  made  and  lost 
in  modem  times.  Such  a  fiction,  like 
other  fictions,  may  be  open  to  the 
strictures  passed  upon  it,  but  whatever 
may  be  the  merits  or  demerits  of  the 
fiction,  it  is  too  much  to  question  the 
validity  of  its  introduction.  The  doctrine 
of  a  lost  grant  forms  part  of  the  law  of 
the  land,  and  is  after  all  but  an  eztan-: 
sion  of  the  fiction  which  had  pre- 
viously formed  the  basis  of  prescriptive 
titles;    for    every    prescription  imports 


Digitized  by 


Google 


230 


queen's  bbnoh,  oomuoh  fleas  akd  excheqxteb. 


[N.S. 


Jngtu  T.  Dalton  (App.),  QM. 

a  gnnt  which  in  most  oases  no  one 
believes  in ;  and  any  dislike  which  may 
be  felt  for  this  and  hke  fictions  can- 
not be  allowed  to  interfere  with  the 
carrying  oat  of  the  doctrines  involved 
in  them  to  the  fall  extent  which  has 
been  sanctioned  by  established  aathority. 
It  becomes  necessary  therefore,  in  the 
first  place  to  consider  the  character 
and  extent  of  the  presumption  of  a 
lost  grant  as  applicable  to  easements 
generally,  and  then  in  the  second  place 
to  see  in  what  respects,  if  any,  a 
difference  exists  in  regard  to  the  par- 
ticular easement  claimed  in  this  action. 

And  first  as  regards  easements  gene- 
rally, the  aathorities  cited  in  the  Court 
below  establish  that  this  presamption  is 
not  a  prcBsumptio  juris  et  de  jure,  or,  to 
use  other  langoage,  is  not  an  absolnte 
and  conclusive  bar.  On  the  other  hand, 
those  same  authorities  lay  down  that  the 
uninterrupted  enjoyment  of  an  easement 
for  twenty  years  raises,  to  use  the  words 
of  Lord  Macclesfield  in  Danoin  v.  Upton 
(10),"Bach  decisive  presumption  of  a  right 
b^  grant  or  otherwise  that  unless  contra- 
dicted or  explained  the  iary  ought  to 
believe  it^"  and  the  corollaij  apon  this 
proposition  is  stated  by  Mr.  Justioe  Bay- 
ley  in  Orou  v.  Lewis  (11),  where  he 
says,  "  I  do  not  say  that  twenty  years' 
possession  confers  a  legal  right,  but  nn- 
mterrupted  possession  for  twenty  years 
raises  a  presamption  of  right ;  and  ever 
since  the  decision  of  Darwin  v.  Upton  (10) 
it  has  been  held  that  in  the  absence  of 
any  evidence  to  rebat  the  presumption  a 
jury  shoald  be  told  to  act  upon  it.' '  What, 
then,  is  the  nature  of  the  evidence  which 
coold  be  held  to  contradict,  explain  or 
rebut  this  decisive  presumption  r  Proof 
of  the  mere  origin  of  the  easement  within 
the  period  of  legal  memory  is  not  sufK- 
cient  for  this  porpose.  It  was  to  meet 
the  hardship  wfiich  arose  &om  such  proof 
preventing  the  acquisition  of  a  preBorip- 
tive  title,  that  the  legal  fiction  of  a  grant 
made  and  lost  in  modem  times  was  in- 
vented. Neither  is  it  sufficient  to  prove 
Booh  oiroumstanoeB  as  negative  an  actual 
asseni  on  the  part  of  the  servient  owner 

(10)  3  Wms.  Sttond.  176, «. 

(11)  2  B.  ft  a  <86. 


to  the  enjo^ent  of  the  easement  claimed^ 
or  even  evidence  of  dissent  short  of  actual 
intorraption  or  obstruction  to  the  enjoy- 
ment— see  Ofoss  v.  Leint  (11),  where 
Bayley,  J.,  at  page  689,  speaking  of  the 
case  of  opening  windows,  says — "  If  his 
neighbour  objects  to  them  he  may  put  up 
an  obstruction,  bat  that  is  his  only 
remedy,  and  if  he  allows  them  to  remain 
anobstracted  for  twenty  years,  that  is  a 
sufficient  foundation  for  the  presumption 
of  an  agreement  not  to  obstruct  them." 
Again,  proof  that  the  dominant  and  ser- 
vient tenement  were  originally  in  one 
ownership,  and  were  separated  under 
such  circumstances  as  to  negative  the  pre- 
sumption of  any  reservation  or  grant  of 
the  easement  claimed  having  actually 
been  made  at  the  time  of  the  separation, 
would  not  be  sufficient  to  prevent  the 
presamption  arising  in  a  case  where  the 
enjoyment  has  been  uninterrupted  for 
twenty  years  ;  see  Limett  v.  WiUon  (12), 
where,  though  it  was  proved  that  the 
two  tenements  were  separated  by  a  deed 
containing  no  grant  or  reservation  of  the 
easement  claimed,  the  Coort  did  not  rely 
upon  this  &ct  as  supporting  the  verdict 
of  the  jury  necativing  the  presumption 
of  a  lost  deed,  but  took  as  their  ground 
the  contested  character  of  the  user.  In 
harmony,  as  it  appears  to  me,  with  the 
last  proposition,  is  the  farther  proposition 
that  the  presamption  cannot  be  rebutted 
by  mere  proof  by  the  owner  of  the  ser- 
vient tenement  that  no  gfrant  was  in  fact 
made,  either  at  the  commencement  or 
during  the  continuance  of  the  enjoyment. 
I  am  not  aware  that  this  proposition  has 
been  in  terms  directly  decided,  but  it  is 
almost  impossible  to  suppose  that  among 
the  numerous  cases  in  which  easements 
have  been  held  by  the  Courte  to  have 
been  acquired  by  uninterrupted  user  for 
tweniy  jears  only,  there  mast  not  have 
been  numy  in  which  the  owner  of  the 
servient  tenement,  at  the  time  when  the 
period  of  user  commenced  was  alive  when 
the  action  was  tried,  to  contradict,  if  such 
evidence  had  been  admissible,  the  fact  of 
a  grant;  and  if  such  evidence  were  ad- 
missible, it  is  almost  inconceivable  that  in 
the  numeroos  oases  in  which  questions  of 

(12)  8  Bing.  116. 
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euemeats  hare  been  diacnased,  no  trace 
of  an  opinion  to  that  efEiect  dionld  be 
found  in  tbe  obaervations  of  the  Judges. 
The  oorreot  yiew  upon  this  point  I 
take  to  be,  that  the  presumption  of 
aoquiesoenoe  and  the  fiction  of  an  agree, 
ment  or  grant  deduced  therefrom  in  a 
case  where  enjoyment  of  an  easement  has 
been  for  a  sufficient  period  uninterrupted, 
is  in  the  nature  of  an  estoppel  by  con- 
duct which,  while  it  is  not  oonolusiye,  so 
&r  as  to  prevent  denial  or  explanation  of 
the  conduct,  presents  a  bar  to  any  simple 
denial  of  the  &ct  which  is  merely  the 
legal  inference  drawn  from  the  conduct. 
If,  instead  of  its  being  a  mere  legal  in- 
ference, the  Courts  had  considered  that  it 
was  an  inf erenoe  of  fact  to  be  drawn  by 
juries,  like  other  inferences  of  facts  and  in 
respect  of  which  the  servient  owner  might 
be  called  as  a  witness  to  negative  the 
iaot  by  denial  of  a  gfiant  ever  having  been 
made,  it  is  difficult  to  understand  how 
Judges  could  have  systematically,  as  the 
Lord  Chief  Justice  admits  they  did, 
directed  juries  to  find  grants  in  cases  in 
which  no  one  had  the  faintest  belief  that 
any  grant  had  ever  existed,  and  where 
the  presumption  was  known  to  be  a  mei;e 
fiction.  The  case  of  OampheU  y.  Wilton 
(18)  lends  support  to  my  view  upon  this 
point,  and  illustrates  to  some  extent  my 
meaning  when  I  speak  of  explanation  of 
the  conduct  which  is  relied  upon  as  lead- 
ing to  the  presumption  of  a  grant.  There, 
under  an  award  made  twenty-seven  years 
before  action,  all  rights  of  way  in  a  par- 
ticular locality,  except  those  set  out  in 
the  award,  of  which  the  way  in  dispute 
in  the  action  was  not  one,  had  been  ex- 
tinguished. The  facts  of  the  case  pointed 
so  strongly  to  the  nse  of  the  way  in 
question  having  originated  in  a  mistakoi 
acting  under  the  award,  that  the  Judge 
in  his  summing  up  aknost  assumed  <£e 
hct ;  but  having  ruled  also  that  notwith- 
standing it,  the  proof  of  subeaqnent  user 
as  of  right  was  sufficient  to  raise  the  pre- 
sumption of  a  grant,  and  the  jury  having 
fbaad  in  favour  of  the  defendant,  who 
claimed  the  way,  the  Court  supported 
bothtlienilingandthefinding,and  Justice 
Le  Blano  mm — "  nnless  the  jniy  oould 

(II)  « IGart,  284. 
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in  the  words  of  tbe  report  refer  ilie  enjoy. 
ment  for  so  long  a  time  to  leave,  &yonr, 
or  otherwise  than  under  a  claim  or  as- 
sertion of  right,  and,  indeed,  unless  it 
oould  be  referred  to  something  else  than 
adverse  possession,  I  think  such  length 
of  enjoyment  is  so  strong  evidence  of  its 
right  that  the  jury  should  not  be  directed 
to  consider  small  circumstances  as  found- 
ing a  presumption  that  it  arose  otherwise 
than  by  grant."  The  direction  of  the 
Lord  Chief  Justice  himself  to  the  jury  in 
the  case  of  Bogen  v.  Taylor  (14),  to 
which  I  shall  have  to  refer  again,  still 
further  supports  my  view.  But  while  the 
oases  which  I  have  cited  throw  light  upon 
the  point  as  to  what  circumstances  will 
not  negative  the  presumption  of  a  grant 
arising  from  an  uninterrupted  enjoyment 
for  twenty  years,  still  further  light  is 
thrown  upon  the  subject  hj  a  considera- 
tion of  cases  cited  in  the  Court  below,  in 
which  the  presumption  was  held  to  have 
been  properly  rebutted. 

The  case  of  Barker  v.  Biehardion  (15) 
was  one  in  which  the  owner  of  the  ser- 
vient tenement,  a  rector,  tenant  for  life, 
was  incompetent  to  make  a  grant.  And 
it  was  held,  therefore,  that  a  grant  by 
him  could  not  be  presumed. 

In  Webb  v.  Bwd  (16),  which  was  the 
case  of  a  claim,  as  stated  in  the  decla- 
ration, to  the  enjoyment  as  of  right  of 
the  "  benefit  and  advantage  of  those 
streams  and  currents  of  air  and  wind 
which  had  used  to  pass,  run  and  flow 
fi«m  the  west  unto  the  windmill,"  and 
which  enjoyment  was  alleged  to  have 
been  interrupted  by  the  building  of  a 
school-house  twenty-five  yards  to  the 
west  of  the  windmUl,  Wightman,  J., 
in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  said  as  follows : 
— "  In  the  present  case  it  would  be  prac- 
tically BO  difficult,  even  if  not  absolutely 
impossible,  to  interfere  with  or  prevent  the 
exercise  of  the  right  claimed,  subject  as  it 
must  be  to  so  much  variation  and  uncer- 
tainty, as  pointed  out  in  the  judgment 

(14)  2  HnrL  ft  N.  828 ;  s.  o.  27  Law  J.  Ben. 
Ezch.  M«i  173 

(16)  4  B.  &  AM.  fi79. 

(16)  10  Com.  B.  B«p.  N.S.  268;  s.  e.  80  Law 
T.  Bep.  O.P.  884 ;  in  Esoh.  Oh.  18  Oom.  B.  fiep. 
N.S.  841 ;  8.  c  81  Law  J.  Bep.  C.F.  886. 
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below,  that  we  think  it  dear  that  no  pre^ 
Bomption  of  a  giant  or  easement  in  the 
natture  of  a  grant  can  be  raised  from  the 
non-intermption  of  the  exercise  of  what  is 
called  a  right  by  the  person  against  whom 
it  i&  claimed,  as  a  non-intermption  by  one 
who  might  prevent  or  intermpt  it." 

Again,  in  Ohatemore  v.  Ukhards  (17), 
a  claim  was  made  to  undergronnd  water 
which  merely  percolated  thron^h  the 
strata  in  no  known  channels,  and  it  was 
held  by  the  House  of  Lords  that  the 
elaim  conld  not  be  supported  as  a  right 
of  property,  and  that  looking  to  the  casual 
and  uncertain,  as  well  as  secret  character 
of  the  enjoyment  of  such  water,  no  grant 
of  an  easement  could  bo  presumed. 

These  cases,  therefore,  as  direct  au- 
ihorities,  go  no  further  than  to  shew  that 
a  l^;al  incompetence  as  regards  the  owner 
of  tiie  servient  tenement,  to  grant  an 
easement  or  a  physical  incapacity  of 
being  obstructed  as  regards  the  easement 
itseu,  or  an  uncertainty -and  secrecy  of 
enjoyment,  putting  it  out  of  the  category 
of  all  orcUnaiy  easements,  will  prevent 
the  presumption  of  an  easement  by  lost 
grant;  and,  on  the  other  hand,  indirectly 
uiey  tend  to  support  the  view  that  as  a 
general  rule  where  no  such  legal  incom'> 
petenoe,  physical  incapacity  or  peculiarity 
of  enjoyment,  as  was  uiewn  in  l^ose  cases, 
exists,  uninterrupted  and  unexplained 
user  will  raise  the  presumption  of  a 
grant  upon  the  principle  expressed  by 
the  maxim,  Qui  non  prohibet  quod  pro- 
hibere  potest,  cutentire  videtur. 

This  maxim  brings  me,  secondly,  to 
the  consideration  whether  the  easement 
of  lateral  support  for  buildings  from 
adjoining  soil  differs,  and  if  so,  in  what 
respects,  &om  easements  generally;  and 
whether  different  principles  or  presump- 
tions of  law  are  to  be  applied  to  it.  It 
is  said  by  the  Lord  Chief  Justice  that 
this  particular  easement  is  one,  the  en- 
joyment of  which  it  is  practically  im. 
possible  to  resist.  If  that  be  so,  then 
the  maxim  I  have  just  quoted  does  not 
apply,  and  the  proper  inference  would  be 
auA  an  easement  comes  within  the  au. 
thority  of  the  cases  of  Webb  v.  Bird  (16) 

(17)  7  HX.  Gas.  849 ;  8.  c  29  U.W  3.  Bep. 
Exeh.  81. 


and  Ohasemore  y.  Biehxrit  (17),  and  oaiu 
not  by  any  period  of  user,  however  long, 
be  acquired.  But  the  Lord  Chief  Justice 
does  not  go  so  £ev  as  this.  His  language 
upon  the  point  is  as  follows.  At  page 
183  he  says — "  I  am  very  fiur  from  sayinff 
that  when  houses  or  buildings  have  stood 
for  many  years,  especially  when  they 
appear  to  be  of  equal  age,  the  presump. 
tion  of  a  reciprooed  easement  of  lateral 
support  ought  not  to  be  made.  It  may 
reasonably  be  inferred  that  they  were 
built  under  circumstances  firom  which, 
at  the  present  time,  a  grant  would 
properly  be  implied.  Thus,  tiiey  may 
have  been  built  by  one  owner  or  under  a 
common  building  lease,  or  if  built  by  dif- 
ferent owners,  where  some  arrangement 
for  mutual  support  was  come  to.  Thus, 
had  the  plaintiffs'  premises  remained  in 
their  original  condition,  I  should  have 
been  prepared  to  make  the  necessary 
presumption  to  uphold  the  right.  Where 
land  has  been  sold  by  the  owner  for  the 
express  purpose  of  being  built  upon,  or 
where  from  other  circumstances  a  grant 
can  reasonably  be  implied,  I  agree  that 
every  presumption  should  be  imide  and 
every  inference  should  be  drawn  in  &vour 
of  such  an  easement  short  of  presuming 
a  grant  when  it  is  nndoubtod  that  none 
has  ever  existed.  But  in  the  absence  of 
any  such  circumstances  there  is  no  form  of 
easement  to  which,  as  it  seems  to  me,  the 
doctrine  of  presumption  should  be  more 
cautiously  and  sparingly  applied  than  the 
easement  of  lateral  support."  The  Lord 
Chief  Justice  appears,  therefore,  to  place 
tiie  easement  of  lateral  support  for  build- 
ings in  some  special  class  oi  its  own,  and 
while  admitting  that  the  doctrine  of  a 
lost  grant  may  be  under  certain  circum- 
stances applicable  to  it,  to  make  its 
application  subject  to  conditions  and 
limitations  other  than  those  which  apply 
to  easements  g^enerally.  Is,  then,  the 
natare  of  the  easement  so  anonuJous 
as  to  justify  this  treatment  of  it,  and 
even  ii  in  its  nature  it  does  present 
anomalous  features,  are  they  such  as 
have  at  any  time  been  considered  by  the 
Courts  to  warrant  distinctive  treatment  P 
Upon  the  first  of  these  two  questions 
it  may  not  unreasonably  be  argued  that 
the  physical  impossibili^  of  resistanoe  to 
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tilie  enjojment  of  the  easement,  if  it  exists 
at  all,  exists  only  in  cases  where  while  the 
servient  tenement  has  to  bear  the  burthen 
of  the  easement,  it  at  the  same  time  as 
a  dominant  tenement  enjoys  a  corres- 
ponding benefit ;  that  the  tenement  from 
whioh  support  is  claimed  must  at  tiie  oom- 
menoement  of  the  period  of  enjoyment  be 
land  either  in  its'  natural  state  or  built 
upon ;  if  the  former,  that  there  is  little  if 
any  more  difficulty  in  physically  resisting 
the  enjoyment  of  the  easement  than  there 
would  be  in  obstructing  the  access  of 
light  to  windows.  If^  on  the  other  hand, 
the  servient  tenement  be  land  built  upon, 
then  that  the  easement  whioh  the  domi- 
nant tenement  will  obtain  will  be  no  other 
in  kind  than  that  whioh  the  servient 
tenement  must  either  have  already  ac- 
quired or  be  in  course  of  acquiring.  Not- 
withstanding this  reasoning  I  am  not  in- 
clined to  dispute  that  the  easement  of  sup- 
port for  buildings  from  adjoining  soil  does 
possess  physical  features  which  disting^uish 
it  materitJly  from  most  other  easements, 
except,  perhaps,  that  of  the  access  of  light 
to  ancient  windows,  to  whioh  it  has  a 
strong  analogy ;  and  if  the  principles  of 
law  relating  to  easements  were  now  to  be 
settled  for  the  first  time,  I  might  be  dis- 
posed to  limit  this  particular  easement 
of  support,  and  I  may  add  that  of  light 
also,  by  conditions  other  than  those  which 
are  applicable  to  afiBimatiTe  easements. 
But  the  principles  of  law  relating  to  ease- 
ments are  in  the  main  settled,  and  the 
easement  most  analogous  to  the  one  in 
question  here,  namely,  that  of  light,  is 
round  to  be  at  common  law  placed  as  high 
as,  and  by  the  Prescription  Act  placed 
even  higher  than,  affirmative  easements, 
although  one  the  obstruction  of  which  in 
many  cases  must  be  of  the  greatest  prac 
tical  difficulty.  Can  it  properly  be  said 
then  that  the  difficulty  or  practical  im- 
possibility of  obstruction  in  the  case  of 
the  easement  of  support  for  a  building  by 
soil  is  such  as  to  place  it  at  common  law 
in  an  entirely  different  category  from 
other  easements,  and  to  render  it  subject 
to  any  real  legal  distinctions  P  I  think 
not. 

This  very  ground    of   difficulty  and 
practical  impossibility  of  obstruction  was 
present  to  the  minds  of  the  learned  Judges 
Voib.  M.-- ().B.,  O.P.  ti  EzcB. 
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who  took  port  in  the  judgment  in  %b 
Court  of  Exchequer  Chamber  in  Webh  v. 
Bird  (16),  and  whilst  they  decided  against 
the  easement  claimed  in  that  case  on  that 
ground,  Blackburn,  J.,  was  careful  to 
guard  against  the  supposition  that  the 
reasoning  of  the  judgment  extended  to 
the  easement  of  lateral  support  for  build- 
ings. His  words  were  as  follows  : — "  I 
perfectly  concur  in  the  judgment,  bnt 
wish  for  myself  to  guard  against  its  being 
supposed  that  anything  in  the  judgment 
affects  the  common  law  right  that  may 
be  acquired  to  the  access  of  light  and  ku 
through  a  window,  or  to  the  right  to.  sup- 
port by  an  ancient  building  m>m  those 
adjacent .  I  agree  with  my  Inother  Willes 
in  the  Court  below,  that  the  case  of  the 
right  to  light,  before  the  statute,  stood  on 
a  peculiar  ground."  But  the  question 
con  only  be  fully  answered  by  tracing 
down  in  a  little  more  detail  the  authori- 
ties upon  the  subject. 

In  Palmer  v.  Fleshees  (18),  whioh  was 
a  case  of  lights,  the  resolution  oi  the 
Judges  put  the  right  of  support  for  an 
ancient  house  upon  the  same  footing 
as  the  rig^t  to  ancient  lights.  The  fact 
alleged  1^  the  Lord  Chief  Justice,  at 
page  114,  that  the  case  does  not  say  what 
length  of  time  will  constitute  a  house  or 
lights  "  ancient,"  and  does  not  touch 
the  subject  of  presumption,  does  not 
affect  the  value  of  the  case  upon  the 
point  for  whioh  Z  cite  it.  Again,  in 
StcmseU  y.  Jollard  (19),  Lord  Ellen- 
borough  in  terms  affirmed  in  respect  of  a 
building  which  had  stood  for  twenty  years 
the  right  to  support,  "or,  as  it  were,  of 
leaning  to  the  adjacent  soQ,  by  analc^iy  to 
the  case  of  lights."  It  is  true  that  this 
mling  of  Lord  Ellenborough  was  ques- 
tioned by  the  Chief  Baron  Pollock  in  the 
case  of  Solomon  v.  The  Vintners'  Company 
(6).  But  the  two  cases  were  very  dis- 
similar in  thar  circumstances,  and  may 
well  stand  together. 

In  Hide  v.  Thornborough  (20),  Baron 
Parke,  afterwards  Lord  Wensleydole, 
held  at  Nisi  Prins  that  where  the  house 
of  the  plaintiff  bad  been  supported  for 
twenty  years  to  the  knowledge  of  ilie 

(18)  1  Sid.  167. 

(19)  1  Selv.  N.  F.  436  (Ed.  10),  467  (Bd.  U). 

(20)  2  Car.  &  K.  260. 
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defendants,  it  had  aoqiiired  a  right  to 
the  support,  and  the  observations  of  the 
same  Jadge  in  Oayford  v.  NieholU  (21) 
are  to  the  same  effect. 

.  In  Brown  v.  Windsor  (22)  there  was 
eyidence  of  express  assent  on  the  part  of 
the  owner  of  the  servient  tenement  to  the 
plaintiff's  hoose  being  rested  upon  his 
wall,  but  at  the  same  time  the  Jodges 
who  decided  the  case  i^tpear  to  have 
been  dearly  of  opinion  that,  apart  from 
the  express  assent^  the  aoqmescenoe  for 
twenty-seven  years  in  the  enjoyment  of 
the  sapport)  afforded  presompttve  proof 
of  the  right  to  the  easement  olauned. 
This  case,  however,  was  so  special  in  its 
ciroomstuioes  as  not  to  afford  much  assist- 
ance upon  the  point  under  consideration. 
The  case  of  Partridge  v.  Seott  (9)  is 
a  more  important  authority.    There  a 
house  built  mors  than  twenty  years  be- 
fore action  stood  upon  land  which  had 
been    excavated,  according    to    the  as- 
sumption of  the   Court,   within  twenty 
years,  and  if  it  had  not  been  for  the 
excavation  of  the  land,  the  mining  ope- 
rations of  the  defendant  in  the  aajao&ai 
soil  would  not  have  affected  the  house. 
The  Court,  in  a  considered   judgment 
d^vered  by  Alderson,  B.,  decided  that 
the  right  to  lateral  support  for  the  house 
standing  as  it  did  upon  excavated  soil, 
had  not  been  acquired.    But  the  judg- 
ment  at  the   same  time   in   substance 
affirmed  these  propositions,  namely,  first 
that  the  house  as  an  ancient  house  would, 
but  for  the  excavation  of  the  soil  upon 
which  it  stood,  have  acquired  an  easement 
of  support  by  virtue  of  an  implied  grant. 
Secondly,  that,  apart  firom  the  Prescrip- 
tion Act,  such  a  grant  might  have  been 
inferred  from  an  enjoyment  of  the  house, 
although  standing  upon  excavated  soil,  for 
twenty  years  after  the  defendants  might 
have  beien  or  were  fully  aware  of  the 
fftots.     The  judgment,  therefore,  seems  to 
assume  that,  in  the  case  of  a  house  stand- 
ing npon  soil  in  its  ordinary  condition, 
the  servient  owner  has  sufficient  notice  of 
the  fact  of  support  being  enjoyed  to  raise 
the  presumption  of  acquiescence,  and  the 
consequent  implication  of    a   grant  by 

(21)  9  Ezch.  Bep.  702;  a.  e.  M  law  J.  Bep. 
Exell..206. 

(22)  1  Cr.  &  J.  20. 


him  when  the  enjoyment  has  oontinued 
for  twenty  years. 

Bogen  v.  Taylor  (14)  was  a  case  ol 
subjacent  support,  in  which  there  had 
been  twenty  years'  enjoyment  of  the 
support,  which,  however,  on  the  trial 
was  alleged,  on  the  part  of  the  defend- 
ants, to  have  been  only  a  continuous  en- 
joyment subject  to  any  acts  negativing 
any  right  of  support.  The  Lora  Chid 
Justice  himself,  as  I  have  already  meo* 
tioned,  tried  the  case,  and  told  the  jury 
that  he  thought  at  the  end  of  twenty 
years  after  the  house  had  been  built  tlw 
plaintiffs  would  have  acquired  a  right  to 
support,  unless  in  the  meantime  some- 
thmg  had  been  done  to  deprive  them  of 
it,  that  the  jury  must  presume  that  the 
additional  burden  was  put  on  the  land  by 
the  assent  of  the  owner  of  the  minerals, 
and  must  presume  a  grant  by  such  awoBt 
of  a  right  to  support.  He  thereupon  lefb 
it  to  the  jury  to  say  whether  the  plaintiff 
had  enjoyed  the  support  for  the  founda- 
tions of  his  house  for  twenty  years,  and 
the  verdict  found  for  the  plaintiff  on  this 
direction  was  upheld  by  toe  Court. 

Humpkriei  v.  Brogden  (2)  was  a  case 
of  subjacent  support  of  soil  by  soil,  but 
the  considered  judgment  of  the  Court  of 
Queen's  Bench,  delivered  by  Lord  Camp- 
bell, C.  J.,  while  affirming  the  existenoe  of 
the  right  as  a  natural  right  of  property 
unaffected  by  a  reservation  of  mineralsi 
went  at  great  leng^  into  the  analogies  to 
be  derived  upon  the  principles  of  law  re- 
lating to  rights  of  lateral  support ;  and 
treated  as  unquestionable  law,  the  pro- 
position that  a  right  to  lateral  support  of 
a  house  by  the  adjacent  soil,  may  be 
acquired  like  other  easements,  by  twentv 
years'  uninterrupted  enjoyment  of  such 
support.  The  language  of  the  judgment 
upon  this  point  is  as  fidlows :  "  Wnere  a 
house  has  been  supported  more  than 
twenty  years  by  land  belongring  to  ano- 
ther proprietor,  with  his  knowledge,  and 
he  digs  near  the  foundation  of  the  house, 
whereby  it  &ll8,  he  is  liable  to  an  action 
at  the  suit  of  the  owner  of  the  honoo  ■ 
Statuell  V.  JoUard  (19),  Hide  v.  Thom- 
borough  (20).  Although  there  may  be 
some  difficulty  in  discovering  whence  the 
grant  of  the  easement  in  respect  of  the 
house  is  to  be  presumed,  as  the  owner  of 
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the  adjoining  land  oonnot  prevent  its 
being  bnilt,  and  may  not.  be  able  to  dis- 
turb the  enjoyment  of  it  without  the  most 
■erions  loss  or  inconvenience  to  himself, 
the  law  &TonTB  the  preservation  of  enjoy- 
menta  acquired  by  the  labonr  of  one  man 
and  aoqnieaoed  in  by  another  who  has 
the  power  to  intermpt  them ;  and,  on  the 
■apposition  of  a  grant,  the  right  to  light 
may  be  grained  j&om  not  erecting  a  wiall 
to  obstmct  it,  the  right  to  support  for  a 
new  building  erected  near  the  extremity 
of  the  owner's  land  may  be  explained  on 
the  same  principle."  The  words  "  with 
his  knowledge  used  in  the  passage  I 
have  quoted  as  well  as  in  the  ruling  of 
Baron  Parke,  in  Hide  v.  Tfiomborough 
(20),  must  I  think  be  referable  to  oases 
Uke  Partridge  v.  Scott  (9)  which  is  cited 
in  the  judgment,  and  to  any  other  cases  in 
which  the  ciroumstftnces  of  a  house  are  of 
aaoh  a  special  character  as  to  throw 
without  the  knowledge  of  the  servient 
owner  a  greater  than  ordiuaiy  burden 
npon  his  tenement,  and  cannot  be  con- 
Btroed  to  mean  that  any  special  knowledge 
is  required  in  the  caae  of  an  ordinary 
honse,  which  must,  as  a  matter  of  couree, 
and  to  the  knowledge  of  evety  person, 
increase  by  its  downward  pressure  the 
lateial  thrust- of  the  soil  npon  which  it 
stands.  The  question  of  knowledge,  how- 
ever, as  affecting  the  present  case,  is  a 
material  ome,  and  will  be  considered  by 
me  more  particularly  before  the  close  of 
this  jndgmesit. 

Lastly  comes  the  case  of  Bonomi 
V.  Backhouse  (7),  the  judgments  and 
opudsm  in  which  certainly  assume  the 
light  of  lateral  support  to  a  building 
from  adjacent  land,  to  stand  as  high  as 
other  easements;  if  indeed  they  do  not 
treat  it  as  one  more  nearly  approaching  a 
right  of  property,  and  as  such,  moreeaoly 
to  be  acqoirad  utan  an  ordinary  easement. 

The  result  of  these  authorities  which  I 
have  cited,  is  to  shew  that,  in  the  opinion 
of  Judges,  ranging  over  a  period  of  100 
yean,  from  1761  to  1861,  the  grant  of  a 
right  of  support  for  buildings  by  ad- 
jacent soil,  is  one  subject  to  like  con- 
ditions as,  and  which  may  be  acquired  in 
like  maimer  with  easements  generally,  by 
proof  of  uninterrupted  enjoyment  for 
twenij  years.    Against  the  consensus  of 
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dicta  in  support  of  this  view,  no  direct 
authority  or  even  distinct  diotnm  is  pro- 
duced, and  under  such  oironmBtances  I 
do  not  feel  myself  justified,  even  if  I  were 
so  disposed,  which  I  am  not,  in  running 
counter  to  judicial  view,  so  long  and  con- 
sistently entertained.  But  the  question 
still  remains,  whether  the  right  of  support 
acquired  by  user  is  an  absolute  one, 
attaching  itself  to  any  house  which  has 
stood  the  requisite  time,  or  whether  any 
and  what  limitation  is  to  be  put  upon  the 
right  in  titis  respect.  I  have  already 
incidentally  touched  upon  this  question ; 
and  its  answer,  as  it  appears  to  me,  is  to 
be  found  in  a  reference  again  to  the  rule 
that  a  user  which  is  secret,  raises  no 
presumption  of  acquiescence  on  the  part 
of  the  servient  owner,  and  as  a  conse- 

Suenoe,  no  presumption  of  right  in  the 
ominant.  If,  therefore,  a  particular 
house  were  by  reason  of  some  intrinsic  or 
extrinsic  weakness  of  a  serious  character, 
or  owing  to  some  unreasonable  method 
of  construction,  to.  require  a  gpreater 
amount  of  support  than  houses  of  its  kind 
usually  require,  I  think  the  mere  enjoy- 
ment m  fact  of  that  extra  support  would 
not  raise  the  presumption  of  acquiescence 
on  the  part  of  the  servient  owner,  or 
create  after  twenty  years'  user  a  right  to 
that  extra  support.  If^  on  the  other  hand, 
a  house  is  of  ordinary  stability  and  of 
reasonable  construction,  I  think  it  equally 
olear  that  the  owner  of  the  adjacent  soil 
must  be  assumed  to  know  the  amount  of 
lateral  support  whioh  such  a  house  must 
need,  and  is  bound  to  afford  it  as  a  matter 
of  right  after  th^  house  has,  in  &ct,  en- 
joyed it  for  twenty  years.  This  question 
was  discussed,  but  not  decided  in  Dodd 
V.  Holme  (23), 

In  Partridge  v.  Scott  (9)  the  house 
was  ancient,  but  the  excavation  whioh 
necessitated  the  additional  support  was 
assumed  to  be  modern,  and  the  judgment 
therefore  in  that  case  is  not  a  direct 
authority  upon  the  question,  but  the 
dictum  contained  in  the  judgment  that  a 
grant  of  additional  support  ought  not  to 
be  inferred  tram  any  lapse  of  time  short 
of  twenty  years  after  the  defendants 
might  have  been  or  were  fully  aware  of 


(23)  1  Ad.  &  E.  488. 
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the  &ct8,  is  a  distinot  intimation  of  the 
opinion  of  (he  Conrt  apon  the  qnestion. 
I^  then,  knowledge  on  the  part  of  the 
gerrient  owner  iu  required  to  make 
effective  the  enjoyment  of  additional  snp- 
port  for  a  house  where  it  is  rendered 
necessary  by  the  soil  under  it  having 
been  excavated,  it  must  equally  be  re- 
quired where,  by  reason  of  some  internal 
iJteration  of  the  house  itself,  some  special 
support  beyond  what  the  seneral  oon< 
strnotion  and  character  of  the  house 
would  indicate  becomes  necessary.  This, 
as  I  have  already  said,  I  infer  to  have 
been  the  meaning  of  Parke,  B,,  in  Hide 
V.  Thornborimgli  (20),  and  of  the  Court  of 
Queen's  Bench  in  HwnyphrieB  v.  Brogden 
(2),  when  they  speak  of  knowledge  as  a 
necessaiy  condition  of  the.  easement  of 
support.  It  may  be  that  in  the  case  of 
the  conveyance  of  one  or  both  of  two 
houses  belonging-  to  one  owner,  each  of 
which  is,  in  fact,  enjoying  by  virtue  of 
some  peculiarity  of  construction  a  more 
than  ordinary  amount  of  support  from 
the  soO  of  the  other,  reciprocal  grants  of 
the  right  of  support  may  be  presumed 
without  proof  of  notice  or  knowledge,  but 
such  a  case  involves  difierent  considera- 
tions to  those  which  belong  to  ordinary 
oases  of  easements  claimed  by  user,  and 
it  appears  to  me  that  to  hold  that  a 
house,  whatever  be  its  oonstmotion,  and 
whatever  the  amount  of  support  it  may 
need,  acquires  merely  by  twenty  years' 
enjoyment  of  such  support  an  absolute 
right  to  it,  would  be  to  run  counter  to 
well-established  laws  of  easements,  as 
well  as  to  offend  a^iainst  the  principles 
of  reason  and  justice  on  which  those 
laws  are  founded. 

Applying,  then,  these  observations  to 
the  present  case,  I  cannot  concur  in  the 
ruling  of  Mr.  Justice  Lush  at  the  trial, 
that  where  a  building  of  any  kind  has 
stood  for  twenty  years,  it  has  acquired  an 
absolute  right  of  support  without  refer- 
ence to  the  question  of  notice  to  the 
adjacent  owner;  and  inasmuch  as  the 
effect  of  that  ruling  was  practically  to 
preclude  the  counsel  for  the  defendants 
both  from  addressing  the  jury,  and,  if 
they  were  so  minded,  firom  calling  wit- 
nesses upon  the  qnestion  of  notice,  I  feel 
a  difi&cnlty  in  seeing  how,  under  such 


oironmstanoes,  a  new  trial  can  be  refused 
to  the  defendants.  But  apart  from  what 
I  hold  to  be  the  erroneous  ruling  of  the 
learned  Judge,  and  assuming  that  his 
ruling  had  bmn  founded  upon  tiie  doctrine 
of  an  implied  gmat,  I  should  still  be 
forced  to  we  conclusion  that  the  defen- 
dants are  entitied  to  a  new  trial.  At  the 
close  of  the  plaintifEs'  evidence  the  posi- 
tion of  the  case  stood  thus : — The  plain- 
tiffs' witnesses  had  proved  that  the  fectoiy 
was  of  a  construction  reasonably  stable, 
but  had  admitted  at  the  same  tune  that 
its  construction  was  somewhat  unnsuaL 
It  was  clear  also  that  the  result  -of  the 
insertion  into  the  chimney  stack  of  the 
grirders  supporting  the  upper  floors  was 
to  concentrate  a  greater  weight  at  one 
part  of  the  building,  than  would  have 
been  the  case  if  the  girders  had,  on 
the  side  adjoining  the  defendants'  soil, 
taken  their  hearings,  as  they  did  upon 
the  opposite  side,  from  a  dividing  wall ; 
and  we  cross-examination  upon  this 
point  had  raised  the  issue  of  the  rea- 
sonableness of  such  a  method  of  con- 
struction; and,  lastiy,  although  it  was 
alleged  on  the  part  of  the  plamtifb  that 
the  stack  of  brickwork  would  have  fiJlen 
in  consequence  of  the  excavation  in  the 
adjoining  soil,  without  the  extra  weight 
of  the  upper  floors  of  the  footory  upon 
it,  the  counsel  for  the  commissioners  dis- 
tinctiy  intimated  that  they  were  prepared 
to  negative,  by  witnesses,  that  allegation. 
This  being  the  position  in  which  the  case 
stood,  I  cannot  hold  that  the  jury  could 
be  properly  directed,  as  a  matter  of  law, 
to  presume  a  grant  of  the  easement 
claimed,  upon  the  footing  of  its  having 
been  enjoyed  with  the  knowledge  of  the 
def  endiuite,  and,  as  a  consequence,  with 
their  acquiescence  ;  and  I  think  that  the 
defendants'  counsel  were  warranted  in 
asking  that  the  jury  should  determine 
whether  the  weight  which  had  been  put 
upon  the  adjoining  soil  was  such  as  the 
owner  of  that  soil  could,  under  the  pecu- 
liar mroumstances  of  that  case,  be  reason- 
ably expected  to  be  aware  of  and  to 
provide  for. 

One  more  point  remains  for  considera- 
tion, namely,  whether,  aBsnming  the 
plaintiff  to  be  entitled  to  recover  for  the 
damage  caused  by  the  acts  of  the  sub- 
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oontraotors,  tlie  defendants  are  respon- 
Bible  in  law  for  iJioae  aote.  Upon  that 
question  I  entertain  no  doubt. 

It  is  properly  admitted  hj  the  de- 
figndanta'  ooonsel  that  the  case  of  Bower 
T.  Peate  (1)  is  nndistingnishable  from 
tile  present,  and  I  am  of  opinion  that 
tiie  law  there  laid  down  by  the  Lord 
Chief  Justice  in  deliyering  the  oon> 
siderod  judgment  of  the  Court  is  correctly 
stated,  and  placed  upon  proper  principles ; 
and  tiiat  the  defendants  m  the  present 
case  who  have  ordered  work  to  be 
executed  from  which  in  the  natnnd 
course  of  things  injurious  consequences 
to  the  plaintiffs'  factory  might  be  ex- 
pected to  arise  unless  means  to  preyent 
them  were  adopted,  are,  if  the  plaintiS^ 
are  entitled  to  recover  at  all,  responsible 
for  the  danuu^e  which  has  in  fact  arisen 
owing  to  the  means  adopted  having 
proved  to  be  insufBcient. 

For  the  reasons  given  I  am  of  opinion 
tiiat  the  judgment  of  the  Court  below 
should  be  reversed,  and  if  the  defendants 
desire  it,  that  the  case  should  go  dowa 
for  a  new  trial,  otherwise  that  the 
judgment  should  be  entered  for  the 
plamtiffi. 

Cotton,  L.J.— The  £M;t8  of  this  case 
have  been  sufiSoiently  stated  by  Lord 
Justice  Theeiger,  and  therefore  I  will 
not  repeat  them.  The  plaintiffs  have  no 
right  to  recover  in  this  action  unless  th^ 
are  entitled  to  have  tram  the  land  which 
was  excavated  the  lateral  support  re- 
quired by  their  house.  The  majority  of 
tne  Judges  in  the  Queen's  Bench  IJivi- 
sion  were  of  opinion  that  the  plaintiffs, 
under  the  droumstances,  had  no  such 
right,  and  the  fint  question  is,  were  they 
so  entitled  P 

The  plaintiffs  in  the  first  place  contend 
tiiat  every  owner  of  property  is  entitled, 
independently  of  user  or  grant  and  as  a 
nstaral  right  of  property,  to  have  from 
the  soil  belonging  to  adjoining  owners 
such  support  as  any  buildings  on  his 
own  land  require.  In  my  opinion  this 
cannot  be  maintained.  In  aU  cases  in 
whidi  the  right  of  lateral  support  for 
buildings  has  been  oonsidered,  the  Judges 
have,  with  one  exception  which  I  will 
presently  mention,  treated  the  right  to 
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lateral  support  for  buildings  as  one  to 
be  acquired  by  enjoyment  or  grant, 
that  is,  an  easement.  This  is,  I  uiink, 
the  correct  view.  Every  owner  of  land 
must  &om  the  first  have  had  as  a  neces- 
sary incident  a  right  to  the  support  from 
his  neighbour  which  the  land  in  its 
natural  state  requires.  This  is  a  right 
subject  to  which  all  properiy  must  be 
taken,  but  independently  of  grant  or 
right  acquired  by  enjoyment,  no  one 
can  have  a  right  to  throw  a  greater 
burden  on  his  neighbour  by  requiting 
him  to  support  artificial  erections.  The 
one  exception  to  which  I  have  referred 
was  Bonomi  v.  Backhouse  (7),  where 
Lord  Cranworth  in  the  House  of  Lords 
speaks  of  the  right  of  the  plaintiffs  in 
that  case  as  a  right  of  property.  But  I 
think  the  correct  explanation  is  that  in 
that  case  the  operations  of  the  defendant 
would  have  let  down  the  land  of  the 
plaintiffs  even  if  there  had  not  been  any 
buildings  thereon. 

The  light  of  the  plaintiffs  to  support 
for  their  buildings  must  then  be  con- 
sidered as  an  easement,  and  the  question 
is  whether  they  have  under  the  circum- 
stances acquired  any  such  right.  It  is  not 
an  easement  within  the  statute  4  d;  5 
Will.  4.  In  this  I  agree  with  the  Judges 
of  the  Queen's  Bench  Division.  The 
plaintiffs  must  therefore  make  out  their 
right  in  such  way  as  is  available  for 
tluit  purpose,  independentiy  of  the 
statute. 

It  was  argued  for  the  defendants  that 
the  easement  was  of  such  a  nature  that 
it  could  not  be  acquired  except  by 
express  grant.  Although  there  is  not 
much  decision  as  to  the  rif  ht  of  support 
for  buildings,  the  view  ums  contended 
for  by  the  defendants  is  opposed  to  ^e 
opinions  expressed  by  many  Judges  of 
the  highest  authority,  who  all  treat  the 
right  of  lateral  support  for  buildings  as 
capable  of  being  acquired  by  use  or 
enjoyment.  I  may  refer  to  the  decision 
of  Lord  Ellenborough  in  Stcmsell  y.  Jol- 
lard  (19),  to  what  is  said  by  Mr.  Justice 
Willes  in  Bonomi  v.  Backhouse  (7),  by 
Baron  Alderson  in  Partridge  v.  8coU 
(9),  by  Baron  Farke  in  Gtayford  y. 
NiehoUt  (21),  by  Baron  Bramwell  in 
Bowbotham  v.  Wuson'  (3),  and  by  Lord 
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Oampbell  in  Hvmjihries  y.  Brogden  (2). 
Thongh  in  none  of  those  cases  is  there 
anj  express  decision  on  the  point,  all 
the  Judges  to  whom  I  have  referred 
assume  tibat  a  right  to  lateral  support  for 
buildings  is  an  easement  capable  of  being 
acquired  b^  any  means  hj  which,  in* 
dependently  of  the  Act  of  4  &  5  WilL 
4,  an  easement  can  be  acquired.  These 
means  are  either  an  enjoyment  beyond 
living  memory,  from  which,  in  the  absence 
of  evidence  to  the  contrary,  enjoyment 
before  the  time  of  legal  memory  would 
be  presumed,  or  by  enjoyment  for  such  a 
time  as  would  be  sufScient  in  the 
absence  of  evidence  to  the  contrary  to 
jnstify  a  presumption  of  a  modem  grant 
which  lias  been  lost. 

In  the  present  case  the  building  had 
been  for  twenty-seven  years  in  the  state 
in  which  it  was  when  the  act  of  the 
defendants,  which  is  the  foundation  of 
the  action,  was  done.  The  question  of 
enjoyment  beyond  i^e  time  of  living 
memory  does  not  arise,  but  there  had 
been  upwards  of  twenty  years'  enjoyment, 
and  tms  is  sufficient  to  raise  a  piesump. 
tion  that  the  enjoyment  has  been  under  a 
modem  lost  grant.  This  is  no  doubt 
liable  to  be  rebutted,  and  in  my  opinion 
the  real  question  on  this  part  of  the  case 
is  what  evidence  is  snffioient  to  rebut  the 
nresnmption.  On  this  point  there  is  very 
Uttle  authorily,  but,  as  stated  by  Lord 
Chief  Justice  Cookbum  in  this  case 
(24),  it  is  not  necessary  that  the  jury 
should  come  to  the  conclusion  that  in 
fact  there  was  such  a  grant.  The  easC' 
ment  is  analogous  to  uiat  of  a  right  to 
light  before  the  statute  of  4  Ai  5  Will  4 
and  in  Orots  r.  LaoU  (11),  Mr.  Justice 
Bayley  lays  it  down,  and  in  my  opinion 
correctly,  that  in  such  a  case  mere  t&ssent 
by  the  owner  of  the  alleged  servient 
tenement  will  not  be  sufficient  to  rebut 
the  presumption.  If,  therefore,  the 
parties  at  tne  trial,  as  stated  by  the 
Lord  Ohief  Justice,  admitted  that  there 
was  not,  in  taxA,  any  gpnnt,  this  in  my 
opinion  was  not  sufficient  to  rebut  the  pre- 
sumption  arising  from  twenty  years  en« 
joyment  or  to  justify  a  judgment  for  the 
.  defendants.    But  it  may  be  argued  that 

(34)  47  Law  J.  Rep.  Q3.  at  p.  176. 


iSoia  is  caiAnaj  to  what  is  said  in  many 
eases,  namely,  that  twenty  years'  enjoy- 
ment raises  a  presumption  only,  and  that 
the  opinion  which  I  have  expressed  will 
make  such  enjoyment  confer  an  absolute 
right ;  but  this  is  not  so.  The  presump- 
tion may  be  rebutted  by  shewing  that  the 
owner  of  the  servient  tenement  was  not 
capable  of  making  a  grant,  as,  for 
instance,  that  he  was  a  tenant  for  life,  or 
of  unsound  mind ;  and  the  principal  case, 
except  WeM)  v.  Bird  (16),  and  OhasO' 
more  v.  Biehairds  (17),  redFerred  to  by 
Lord  Chief  Justice  Cookbum,  where  the 
presumption  arising  from  twenly  years' 
enjoyment  was  ratted,  is  Barker  v. 
Richardson  (15),  where  the  owner  of  the 
allied  servient  tenonent  was  incapable 
of  making  a  grant.  The  cases  of  Ohase- 
more  v.  JE^ichmrds  (17),  and  Webb  v.  Bird 
(16),  turned  on  the  peculiar  character  of 
the  right  claimed,  and  in  the  latter  case 
Lord  Blackburn  expressly  distinguished 
the  right  there  in  question  from  that  on 
which  the  plaintiffs  rely  in  the  present 
case.  An  admission,  therefore,  or  evi- 
dence, that  in  fact  there  was  no  gfrant> 
would  not  in  my  opinion  rebut  the 
presumption,  and  notwithstanding  such 
evidence  or  admission,  unless  there  was 
any  other  evidence  to  rebut  tjie  presump- 
tion, as,  for  instance,  evidence  that  the 
adjoining  owner  was  incapable  of  making 
a  gprant,  the  jury  ought  to  be  directed  to 
find  that  there  had  been  a  grant  since 
lost.  This,  however,  does  not  decide  the 
case  in  favour  of  the  plaintiffs.  Ei^joy- 
ment  does  not  confer  a  right  unless  the 
enjoyment  has  been  open.  Twenty  years' 
enjoyment  of  lateral  support  only  gives 
a  right  to  such  support  as  the  actual 
construction  of  the  house,  if  known  to 
the  adjoining  owner,  requires,  or  to  such 
support  as  reasonably  is  required  by  a 
hoose  of  the  dimensions  and  construction 
known  to  the  adjoining  owner,  or  ap- 
parent. In  my  opinion,  therefore, 
though  on  the  evidence  in  this  case  the 
jury  ought  to  have  been  directed  to  find 
tihat  the  plaintiffig  by  enjoyment  had 
acquired  a  right  to  some  support,  the 
question  of  uie  degree  of  support  to 
which  they  had  acquired  a  right  still 
remained.  There  was  no  evidence  that 
tiie  owner  of  the  adjoining  house  knew 
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<A  (ihe  partioolar  oonstrootiaii  of  tha 
jdamti£Ea'  honae,  and  in  my  opinion  the 
question  ought  to  have  been  left  to  the 
jury  to  find  whether  the  support  leqnired 
for  the  plainti£b'  house  was  mora  than 
leasonably  required  by  a  iiouse  of  tha 
apparent  dimensions  and  character  of 
the  house  of  the  plaintiiffs,  if  used  for  the 
purpose  for  which  the  house  was  used. 

If  this  question  had  been  answered  in 
the  affiimative  the  verdict  would  have 
been  for  the  defendants,  but  if  answered 
in  the  negative  for  the  plaintiffs.  Mr. 
Justice  Lush  entirely  withdrew  the  case 
firom  the  jury,  and  in  my  opinion  there 
must  be  a  new  trial  if  the  defendants 
claim  it. 

I  think  it  unnecessary  to  enter  at 
length  into  the  question  whetherj  as- 
Burning  the  contractor  Dalton  to  be  liable 
to  the  plaintifFs,  the  defendants,  the  com- 
missioners, are  answerable  for  the  injury 
caused  by  the  acts  of  their  contractor. 
On  this  point  I  agree  with  the  decision 
in  Bower  y.  Feaie  (1),  that  where  a  da> 
fendant  has  employed  a  contractor  to  do 
work  which  in  its  nature  is  dangerous  to 
the  neighbouring  property,  and  damage 
is  the  result  of  the  work  done,  the  em* 
ployer  is  liable  though  he  has  employed 
a  competent  contractor,  and  given  him 
directions  to  take  precautions  inezecuting 
the  work. 

Bbbtt,  L.J. — In  this  case  it  seems 
to  me  very  desirable,  in  order  to  ex- 
press exactly  my  view  of  the  law,  to 
oommenoe  by  stating  what  I  understand 
and  assume  to  have  been  those  faots 
material  to  the  decision  which  were 
in  evidence  at  the  trial.  I  oollect  them 
from  the  judgments.  It  was  not  in 
any  way  argued  before  us  that  they  had 
been  misunderstood  by  the  Judges  of 
the  Queen's  Bench  Division.  Aa  col- 
lected &om  the  judgments  of  Mr.  Justice 
Lush  and  the  Lord  Chief  Justice,  they 
were,  that  there  had  been  before  184d  two 
dwellin^-honses  adjoining  each  other, 
each  built  to  the  extremity  of  the  soil  bo- 
longing  to  its  owner,  but  each  independ» 
ently  built,  so  that  they,  were  without 
any  party  wall.  In  1849  the  plaintifis 
altered  the  dwelling-house  then  bekmgixig 
to  them  into  a  ooach  Uaborjf  and  80 


altered  the  struoture  as  to  make  it,  as  • 
building,  di&rent  from  what  it  had  bean 
before,  bat  the  some  as  it  was  when  ife 
fell.  It  was,  as  I  apprehend,  at  the  trial 
and  on  the  arguments  in  the  Queen's 
Bench  l)ivision,  taken  as  afbot^  proved  car 
admitted,  that  they  made  the  alterations 
without  any  grant  from  the  owner  of  the 
adjoining  premises  of  any  right  of  lateral 
support,  unless  his  assent  is  neoessaiily 
to  tie  inferred  &om  his  taking  no  steps  to 
resist  the  acquisition  and  enjoyment  of 
such  sapport.  This  is  what  I  gather 
from  the  express  statement  of  the  Lord 
Chief  Justice.  And  Mr.  Justice  Imsh 
says  nothing  is  shewn  exoept  that  tha 
adjoining  owner  was  mot  asked  for  and 
did  not  give  his  assent  to  the  alteratioii 
of  the  house  into  a  factory.  The  adjoining 
owner  was  never,  in  fact,  asked  for,  and 
never,  in  fact,  mve  his  assent  to  (h» 
alteration  of  the  nouse  into  a  fiustory. 

The  adjoining  owner,  however,  must 
have  known  that  the  building  was  in 
and  from  1849  used  as  a  coach  factory 
instead  of  as  a  house.  But  there  was  no 
evidence  that  he  knew  the  nature  or  ex- 
tent of  the  structural  alterations  made  in 
the  building.  The  work  complained  of 
was  done  by  one  Dalton,  a  builder,  under 
contract  with  the  defendants.  It  was 
done  according  to  the  plans  he  was  in* 
struoted  to  carry  out  without  n^ligenoa 
on  his  part.  The  plans  did  not  disdosa 
any  danger  to  the  plaintiffs'  building. 
Work  done  according  to  them  m^t 
have  been  reasonably  deemed  to  be  aa&- 
oient  to  prevent  any  damage  to  it.  Bat 
by  exposure  to  the  air  the  thick  piliar 
of  clay  left  by  Dalton,  according  to  tha 
plans,  beween  his  workings  and  the  plain- 
tiffs' buildings,  cracked  and  gave  way, 
and  so  the  plaintiflb'  factory  was  brought 
down.  The  pillar  of  clay  left  might 
have  support^  the  plaintiffs'  land  in  its 
natural  state,  but  did  not  support  the 
land  with  the  fbtotory  on  it.  Upon  this 
evidence  Mr.  Justice  Lush  directed  tha 
jury  as  a  matter  of  law  to  find  a  verdict 
for  the  plaintiffs,  leaving  them  to  movt 
for  jud^nent.  TJpon  a  motion  to  that 
effeot,  Mr.  Justice  Lush  gave  judgment 
that  the  direction  was  right,  and  that 
the  plaintiffs  were  entitled  to  judgment 
the  JU>rd  Chief  Justice  and  Mr.  Jostio* 
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Ifellor  gave  judgment  that  the  rerdicii 
oaght  to  hare  been  directed  to  be 
entered  for  the  defendants,  and  that  they 
were  entitled  to  judgment.  It  was  oon> 
tended  before  ns  on  the  appeal  that  the 
judgmient  ought  to  be  for  the  plainti£b, 
or  ^t  there  ought  to  be  a  new  trial. 

The  learned  Judges  of  the  Queen's 
Bench  Division  seem  to  have  agreed  on 
manj  propositions,  as  that  the  right  to 
lateral  support  &om  the  adjacent  soil  of 
an  adjacent  owner  necessary  for  buildings 
in  addition  to  the  support  necessary  for 
the  soil  on  which  they  stand,  is  not  a  right 
of  properly ;  that  such  a  right  may  exist, 
but  if  it  does,  it  is  a  right  which  exists  as 
the  result  of  an  easement,  that  such  an 
easement  can,  in  consideration  of  law, 
only  have  its  origin  in  grant ;  that  such 
an  easement  is  not  within  the  Prescription 
Act  (2  &  3  Will.  4.  o.  71)  ;  that  upon 
proof  of  twenty  years'  enjoyment  alter 
knowledge  by  the  adjoining  owner  of  the 
support  given  by  his  soil  and  the  absence 
of  any  o&er  evidence,  a  jury  ought  to  be 
directed  to  find  for  the  claimant  a  right 
as  if  there  had  been  a  grant  in  the  nature 
of  an  easement.  The  pouits  of  difference 
were  that  Mr.  Justice  Lush  held,  that 
where  there  has  been  in  fact  an  enjoyment 
of  lateral  support  to  a  building  for  twenty 
years  without  physical  obstruction,  the 
jury  are  to  be  directed  as  matter  at  law 
to  find  for  the  right,  and  no  evidence  is 
admissible  to  shew  that  there  never  was 
a  grant,  or  that  the  defendant  had  no 
knowledge  of  the  nature  or  extent  of  the 
support  griven  by  his  soil  or  premises,  or 
that  he  objected  otherwise  than  by  physi- 
cal obstruction.  And  he  deduced  this 
doctrine  as  a  necessary  oonsequence,  not 
of  the  Prescription  Act  (2  &  8  Will.  4.  o. 
71),  but  of  tne  Limitation  Act  (3^4 
Will.  4.  0.  27).  The  other  learned  Judges 
held  that  enjoyment  for  twenly  yeturs 
with  other  circumstances  may  be  prima 
facie  evidence  of  an  original  reservation 
or  grant,  but  that  such  prima  faoie  evi- 
dence may  be  met  by  evidence  arising 
either  in  the  plaintiffs'  or  defiandante' 
case,  shewing  that  no  such  reservation 
or  gpnurt  was  ever  in  fact  made ;  that  if 
the  evidence  on  the  latter  pointo  be 
questionable,  the  whole  evidence  must  be 
bft  to  the  jury ;  but  if  such  evidence  be 


not  questioned  or  questionable^  the  juiy 
should  be  directed  to  find  that  there  never 
was  any  reservation  or  grant,  and  there- 
fore that  there  never  was  any  right. 
They  further  held  that  as,  in  this  case, 
the  &ct  of  there  never  having  been  any 
real  grant  or  reservation  was  not  ques- 
tioned or  questionable,  the  jury  ought  to 
have  been  directed  to  find  for  tba  de- 
fendante. 

As  to  the  question  raised  by  reason  of 
the  employment  of  Dalton  as  an  inde- 
pendent contractor,  all  the  Judges  were 
agreed  that  the  case  of  Bower  v.  Peaie  (1) 
was  applicable  and  binding,  so  that  if  the 
plaintiffs  were  entitled  to  the  support 
they  claimed,  they  were  entitled  to  judg- 
ment both  as  against  the  commissioners 
and  Dalton,  whether  there  was  or  was 
not  negligence  on  the  part  of  Dalton,  or, 
if  there  was  negligence  by  Dalton, 
whether  they  had  or  had  not  the  right  to 
support.  On  the  argfument  before  us  it 
was  contended  on  behalf  of  the  plaintifib 
tiiat  the  right  to  lateral  support  firom  the 
adjacent  soil  of  an  adjacent  owner  neces- 
sary for  buildings,  in  addition  to  the 
support  necessary  for  the  support  of  the 
BoU  on  which  they  stand,  is  a  right  of 
property ;  that  such  a  right  if  omy  an 
easement  is  within  the  Ptescription  Act, 
that  if  not,  and  though  the  right  be  only 
an  easement,  yet  a  user  for  twenty  years 
without  physioEd  obstruction,  gives  a  legal 
right  on  which  a  Judge  is  bound  to  direct 
in  &vour  of  the  plaintiffij,  and  in  deroga- 
tion of  which  no  evidence  is  admissible ; 
that  at  all  evente  a  user  for  twenly  yeais 
without  any  evidence  to  explain  the 
origin  of  it,  entitles  the  person  in  posses- 
sion to  a  direction  to  the  juiv  to  find  a 
right  as  if  by  grant,  and  tluit  m  this  case 
thene  was  no  evidence  to  explain  the 
origrin,  and  that  the  plaintiffs  were,  there- 
fore, entitled  to  the  direction  which  was 
ffiven  at  the  trial,  and  that  there  was  evi- 
dence which  at  least  ought  to  have  been 
left  to  the  jniy,  for  them  to  say  whether 
they  would  find  that  there  had  been  a 
grant;  and  that  there  was  evidence  of 
negligence  which  ought  also  to  have  been 
left  to  the  jury. 

The  first  question,  then,  to  be  deter- 
mined is,  whether  the  right  claimed  is  a 
right  of  property,  for  u  it  is,  it  is  un« 
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necessaiy  to  en^airo  farther  in  this  case, 
theplainti£Ps  being  clearly  entitled  to  sac- 
oeed.  If  such  a  right  is  admitted ;  it 
existed  ex  necessitate  from  the  moment  the 
factory  -vraa  constmcted.  It  must  be,  if 
it  exists,  a  right  wholly  independent  of 
the  consent  or  knowlege  of  the  defendants 
created  solely  by  the  will  and  acts  of  the 
plaiotifib.  The  questions  of  twenty 
years'  user,  of  knowledge  by  the  defend- 
ants, and  of  negligence  are  all  immateriaL 

It  is  contended  that  this  right  is  a 
right  of  property,  first  as  the  result  of 
reasoning  from  principle,  and,  secondly, 
as  being  settled  by  authority. 

Aa  to  the  first,  it  is  said  that  the  right 
claimed  is  in  strict  analogy  with  ri^ts 
which  have  been  admitted  to  be  righto  of 
property,  as  the  right  to  support  of  land 
not  built  upon,  the  right  to  the  use  of 
the  light  and  air  where  adjacent  soils  are 
both  unencumbered.  The  validity  of 
this  argument  depends  on  whether  the 
alleged  analogy  exists.  It  exists  if  the 
reasons  for  which  the  right  hM  been  re> 
cognised  in  those  cases  are  applicable  to 
the  claim  now  under  discussion,  but  not 
otherwise,  oesswnteraHone,  cessat  lex.  The 
reason  given  in  those  cases  has  been,  that 
such  rights  must  be  admitted  if  the  owner 
of  land  is  to  enjoy  it,  if  he  so  pleases,  as 
it  mnst  have  been  always  in  nature  from 
the  beginning.  They  are  attributes  of 
nature  g^ven  for  the  common  benefit  of 
mankind.  "  They  are  (says  Parke,  B., 
in  Embrey  v.  Owen  (25),  bestowed  by 
Providence  for  the  common  benefit  of 
man."  And  he  relies  upon  the  elaborate 
judgment  of  Mr.  Justice  Storey  in  Tyler 
V.  Wilkinson  (26),  in  which  the  right  is 
founded  on  this  reasbn.  The  support  to  land 
in  its  natural  state  by  adjacent  land  in 
its  natural  state  must  necessarily  have 
existed  from  the  beginning ;  so  must  the 
run  of  water,  so  must  the  passage  of  light 
and  air  over  Unds  unincumbered  by  build- 
ings. Unless  each  owner  is  entitled  as 
of  natural  right  to  enjoy,  unmolested, 
his  land  with  all  these  attributes  given 
to  it  by  nature,  he  has  not  a  free  and 
absolute  use  of  it.  Such  a  right "  stands 
on  natural  justice,  and  is  essential  to 

(36)  «  Exeh.  Btp.  S58 ;  a.  o.  SO  Jaw  J.  Bep. 
Eioli.313. 

(a«)  4  um.  V.S.  B«p.  m. 
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the  protection  and  enjoyment  of  pro- 
perty"— flu»»pArey«  v.  Brogden  (2). 
The  reason,  then,  why  the  right  is  ad- 
mitted in  all  those  cases  is,  that  without 
such  a  right,  the  owner  cannot  enjoy  his 
land  if  he  so  pleases  in  the  condition  in 
which  it  was  given  for  the  enjoyment  of 
man  by  nature.  It  is  obvious  that  the 
reason  is  not  applicable  to  a  claim  of  sup- 
port necessary  for  such  a  building  as 
anyone  may,  according  to  his  fancy,  erect, 
requiring  more  or  less  support  according 
to  the  size  or  form  which  he  has  given  to 
the  particular  structure,  but  requiring 
by  the  hypothesis  more  support  than  is 
necessary  for  the  support  of  the  soil  on 
which  it  stands.  Not  only  is  the  reason 
given  for  allowing  the  right  to  be  a  right 
of  property  in  those  cases  inapplicable  to 
the  case  now  under  discussion,  but  to 
allow  the  present  claim  would  be  incon- 
sistent with  that  reason ;  because  the 
exercise  of  the  claim  by  the  one  owner 
would  prevent  the  enjojrment  by  the 
other  of  his  land  as  nature  gave  it.  As 
the  result  of  logical  reasoning  or  deduc- 
tion from  admitted  principles,  therefore, 
the  present  claim  cannot  be  maintained. 
Then  follows  the  question,  whether  the 
authorities  by  which  we  are  bound  have 
decided  otherwisa  The  first  on  this 
subject  is  the  passage  in  BoUe's  Abridgment, 
citing  a  case  of  WUde  v.  Minsterley  (27). 
It  is  an  authority  which  has  been  so  fre- 
quently cited  and  acted  upon  that  it  is 
certainly  binding.  But  it  consists  of  two 
parts,  and  it  seems  difficult  to  say  with 
propriety  that  it  is  to  be  treated  as  a 
binding  authority  as  to  one  and  as  wrong 
as  to  the  other,  more  especially  as  the 
part  which  has  been  distinctly  adopted, 
namely,  that  with  regard  to  land  unbuilt 
upon,  is  that  which  is  introduced  by  the 
tmm  "  semble,"  whilst  that  which  it  is 
now  said  should  be  rejected  is  the  cited 
decision  of  the  Court.  That  decision  is 
clearly  that  the  claim  to  support  for  a 
house  is  not  a  right  of  property.  The 
distinction  taken  is  between  the  right  of 
support  to  land  in  its  natural  state,  and 
the  right  to  support  of  buildings  upon  the 
land,  and  the  right  of  the  latter,  in  the 
case  of  a  new  house,  is  distinctly  denied. 


(27)  2  Bol.  Abr.  "TrMpMS,"  i.  pL  1. 
21 
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Bat  if  the  right  be  a  right  of  property, 
it  must  exist  in  the  case  of  a  new  honse 
just  as  much  as  in  the  case  of  an  old 
hoase,  as  the  right  of  the  land  itself  to 
support  is  just  as  absolute  the  day  after 
the  two  ownerships  are  called  into  exis- 
tence, as  twenty  years  or  any  nnmber  of 
years  afterwards.  The  judgment  of 
Lord  Tenterden  in  Wyait  v.  Hwrrison  (8) 
is  distinct:— "Whatever  the  law  might 
be,  if  the  damage  complained  of  were 
in  respect  of  an  ancient  messuage  pos- 
sessed by  the  plaintiff  at  the  extremity 
of  his  own  land,  which  circumstance  of 
antiquity  might  imply  the  consent  of  the 
adjoining^  proprietor  at  a  former  time  to 
the  erection  of  a  building  in  that  situa> 
tion,  it  is  enough  to  say  in  this  case  that 
the  building  is  not  alleged  to  be  ancient, 
but  may,  as  far  as  appears  from  the  de- 
claration,  have  been  recently  erected; 
and  if  so,  then,  according  to  the  authori- 
ties, the  plaintiff  is  not  entitled  to  recover. 
It  may  be  true  that  if  my  land  adjoins 
that  of  another,  and  I  hare  not  by  build- 
ing increased  the  weight  upon  my  soil, 
and  my  neighbour  digs  in  his  land  so  as 
to  occasion  mine  to  fall  in,  he  may  be 
liable  to  an  action.  But  if  I  have  hud  an 
additional  weight  on  my  land,  it  does  not 
follow  that  he  is  to  be  deprived  of  the 
right  of  digging  his  own  ground,  because 
mine  will  then  become  incapable  of  sup- 
porting the  artificial  weio^ht  which  I  have 
put  upon  it.  And  this  is  consistent  with 
2  BoUe's  Abridgment."  The  whole  of 
this  passage  is  necessarily  wrongly  con- 
ceived, and  the  decision  of  the  case  is 
wrong,  if  the  right  now  claimed  is  a 
right  of  property;  because  it  must  be 
always  remembered  that,  if  the  right  is  a 
right  of  property,  the  length  of  time 
since  the  house,  in  respect  of  which  the 
claim  is  made,  was  built,  is  immaterial. 
The  judgment  of  Alderson,  B. ,  in  Partridge 
V.  Scott  (9),  is  also  against  the  claim  as 
a  right  of  property: — "Bights  of  this 
sort,  if  they  can  be  established  at  all, 
must,  we  think,  have  their  origin  in 
grant.  If  a  man  builds  his  house  at  the 
extremity  of  his  land  he  does  not  thereby 
acquire  any  right  of  easement  for  sup- 
port or  otherwise  over  the  land  of  lus 
neighbour.  He  has  no  right  to  load  his 
own  soil  so  as  to  make  it  require  the  sup- 


port of  that  of  his  neighbour,  unless  he 
has  some  grant  to  that  effect.  Wyatt  v. 
Harrison  (8)  is  precisely  in  point  as  to 
this  part  of  the  case  and  we  entirely 
agree  with  the  opinion  there  pronounced. 
This  discussion  is  without  meaning  if 
the  claim  could  be  supported  as  of  a  right 
of  property. 

The  statement  of  the  law  as  to  lateral 
support  in  the  judgment  in  Humphreys 
V.  Brogden  (2)  is  the  same.  The  prin- 
ciple is  deduced  hj  Lord  Campbell  m)m 
the  passage  in  BoUe,  and  stated  to  be 
settled  by  WyaM  v.  Harrison  (8).  After 
stating  that  the  right  of  land  in  its 
natural  state  to  support  &om  adjacent 
land  is  a  right  of  property,  he  goes  on  to 
say,  "  This  right  to  lateral  support  from 
adjoining  soil  is  not,  like  the  support  of 
one  building  upon  another,  supposed  to 
be  gained  by  grant,  but  is  a  right  of  pro- 
perty passing  with  the  soU."  It  must, 
in  fairness  be  observed  that  the  contrast 
he  draws  is  in  terms  between  the  support 
g^ven  to  a  building  by  a  building ;  but  the 
ressoning  is  surely  equally  applicable  to  the 
support  given  to  a  building  by  land. 
Qayford  v.  Nicholls  (21)  seems  direotiy 
against  the  claim.  There  it  was  decided 
that  the  plaintiff  had  no  right  to  support 
for  his  building  from  defendant's  adjacent 
soil.  "  This  IS  not  a  case,"  says  Baron 
Parke,  "  in  which  the  plaintiff  has  the 
right  of  support  of  the  defendant's  soil, 
either  by  virtue  of  a  twenty  years'  occu- 
pation or  by  reason  of  a  presumed  grant, 
or  by  a  presumed  reservation  where  both 
houses  were  originally  in  the  possession 
of  the  same  owner;  for  unless  a  right 
of  support  by  some  such  means 
can  be  established  the  owner  of  the  soil 
has  no  right  of  action  against  his  neigh- 
bour who  causes  the  damage  by  the  pro- 
per exercise  of  his  own  right."  Here, 
again,  in  one  branch  of  the  sentence  he 
no  doubt  speaks  of  a  right  by  virtue  of  a 
twenty  years'  occupation  ;  but  if  he  had 
intended  that  such  an  ocoupation  of  itself 
grave  an  indefeasable  right  he  would  not 
have  introduced  the  next  phrase  as  to  a 
right  by  a  presumed  grant,  which  would 
be  wholly  unnecessary.  For  in  order  to 
found  that  presumption,  there  must  be  a 
twenty  years'  occupation.  By  the  former 
phrase,  therefore,  he  must  have  aUudsd, 
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alihoagh  only  in  general  terms,  to  the  user 
for  twenty  years  £rom  which,  unexplained, 
a  prescriptiye  user  may  be  inferred.  He 
speaks  also  of  two  honses,  bat  that  is  in 
tiie  phrase  relatdre  to  a  right  by  reserva- 
tion. It  was  saggested,  however,  that 
the  case  of  Bonotm  v.  Backhouse  (7)  is 
to  the  contrary,  and  is  binding.  Bat  the 
first  observation  to  be  made  is,  that  there 
is  no  reference  in  the  facts  stated  by  the 
arbitrator  to  any  distinction  between  the 
sapport  necessary  for  the  land  if  it  had 
been  nnboilt  on,  and  that  necessary  for 
the  baDdingrs.  It  is  consistent  with  the 
statements  and  findings,  that  the  work- 
ings  complained  of  woidd  have  let  down 
the  plaintifis'  land,  if  there  had  been 
no  boildings  on  it.  This  is  easily  ac- 
ooonted  for,  if  the  workings  would  in 
fiust  have  let  down  the  land  itself  of 
the  plaintiffs,  because  the  arguments  ap- 
pear to  have  been  confined  to  the  ques- 
tion of  what  is  the  cause  of  action  in 
such  cases  and  what  is  the  time  at  which 
a  cause  of  action  accraes.  The  want  of 
reference,  either  in  the  statement  of 
&ots  by  the  arbitrator  or  in  the  argu- 
ments,  to  the  distinction  between  the 
support  to  buildings  and  that  to  mere 
land,  ia  natural  and  right  (if  the  work< 
ings  woald  have  let  down  the  land), 
though  there  had  been  no  buildings  on 
it;  but  is  inexplicable  otherwise.  The 
judgments  there  are  to  be  applied  to  ex- 
cavations which  would  let  down  the 
plaintiffs'  land  though  not  built  upon. 
In  that  view  it  was  right  to  say  that 
"  in  such  cases  as  the  present  the  right 
claimed  by  the  plaintiffs  was  not  a  right 
founded  upon  the  preeomption  of  a  grant 
or  easement,  but  the  common  right  of 
the  owner  of  the  land  not  to  be  injured 
in  his  property,"  iui.  If  the  excavations 
in  that  case  would  not  have  let  down 
the  land  as  mere  land  of  the  plaintiffs, 
the  judgment  of  Willes,  J.,  La  the  Ex- 
chequer Chamber,  the  reasoning  of  which 
is  adopted  as  correct  in  the  House  of 
Lords,  could  not  have  been  given  without 
mquiij  as  to  the  origin  of  the  admitted 
right,  in  that  case,  of  the  plaintiff  to  sup- 
port. "The  right  to  sapport  of  land 
and  the  right  to  support  of  boildings 
stand,"  he  says,  "  upon  different  footings 
as  to  the  mode  of  acquiring  them,  the 
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former  being  prima  fade  a  right  of  pro- 
perty analogous  to  the  flow  of  a  natural 
river  or  of  air,  ho. ;  whilst  the  latter 
must  be  founded  upon  prescription  or 
grant,  express  or  implied."  "Bat  the 
character,"  he  says, "  of  the  right,  when  ac- 
quired is  in  each  case  the  same.  The  ques- 
tion in  this  case  depends  upon  what  is 
the  character  of  the  right."  The  question, 
therefore,  was  not  what  is  the  origin  of 
the  right,  that  is  to  say,  the  mode  of 
acqninn^  it,  but  what  is  the  character 
of  the  right  when  acquired.  There  was 
no  question  as  to  how  the  right  in  that 
case  had  been  acquired.  It  was  admitted 
to  exist.  But  the  statement  in  the  judg- 
ments of  the  law  as  to  the  orig^  of  such 
a  right  is  directly  contrary  to  the  argu- 
ment urged  on  behalf  of  the  plaintiffs  in 
thepresent  case. 

The  right  to  support  of  buildings  must, 
it  is  said,  be  foanded  on  prescription  or 
grant,  express  or  implied.  If  so,  it  can- 
not be,  and  it  is  stated  not  to  be,  a  right 
of  property. 

I  am,  therefore,  of  opinion  that  both 
on  reason  and  authority,  the  right  to 
support  from  the  adjacent  soil  of  an 
adjacent  owner,  necessary  for  buildings, 
in  addition  to  the  support  necessary  for 
the  soil  on  which  they  stand,  is  not  a  light 
of  property. 

The  next  question  is,  whether  there 
can  be  such  a  right  gfiven  by  means  of 
an  express  grant,  and  if  yes,  what  is  the 
character  of  such  a  grant  P  In  order  to 
answer  this  question,  the  character  of  the 
right,  if  it  can  exist,  should  be  considered. 
It  has  been  pointed  out  in  the  case  of  the 
right  to  the  advent  of  light  to  windows 
or  other  openings  in  a  building,  that  no 
grant  is  required  of  leave  to  a  man  to 
build  a  house  with  windows  or  other 
openings  at  the  extremity  of  his  own 
land.  He  has  a  right  without  a  grant. 
Such  a  gfrant  would  be  futile  and  in- 
operative. Bat  the  erection  of  the  bnild- 
iog  gives  its  owner  no  right  to  prevent 
his  neighbour  from  building  on  his  land 
so  as  to  obstruct  the  light  which  would 
otherwise  come  across  his  land  to  the 
windows  or  openings  of  the  first  builder. 
The  owner  of  the  adjacent  land  may, 
however,  by  grant  covenant  that  no  build- 
ings on  hu  land  shall  interrupt  the  free 
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use  of  light  iroia.  across  liis  land  to  the 
boilding  erected  or  to  be  erected  by  the 
grantee  on  his  land.  This  is  the  judg- 
ment of  lattledale,  J.,  in  Moore  r.  Bom. 
son  (28).  And  snoh  a  grant  imposes  a 
seiTvitade  on  the  adjacent  land  of  the 
grantor.  See  ■per  Cresswell,  J.,  in  Smith 
T.  Kenrick  (29),  which  service,  as  pointed 
oat  in  Note  k,  page  320,  of  Oale  on 
EasemetUs,  most  be  a  servitude  like  that 
of  the  Roman  "  Ne  Facias,"  affecting 
ihe  grantor's  land  hy  burthening  it  with 
a  negative  easement  "  Ne  Facias."  So 
in  the  present  case,  that  is  to  say,  in 
the  claim  of  right  to  support  now  under 
discussion,  a  grant  to  the  claimant  of 
permission  to  build  his  house  at  the  ex> 
tremity  of  his  own  land,  and  so  as  to 
reqoire  support  from  the  defendant's  soil, 
would  be  futile.  The  claimant  of  such 
s  right,  has  an  absolute  inherent  right 
to  build  any  house  requiring  any  sup- 
port at  the  extremity  of  his  own  soil. 
But  there  seems  to  be  no  valid  reason  why 
the  adjacent  owner  should  not  by  grant 
impose  upon  his  own  adjacent  sou  the 
servitude  that  it  sfaaJl  not  be  so  dealt 
with  as  to  leave  the  grantee's  building 
without  support  from  it,  or  an  equiva- 
lent support  provided  by  the  owners  of 
such  servient  soil.  The  analogy  is  per- 
fect between  this  grant  and  that  ad- 
mitted to  be  legal  and  binding  in  the 
case  of  light.  Suppose  such  a  grant 
made  for  a  valuable  consideration.  There 
is  no  pi-inciple  of  law  which  can  for- 
bid its  being  binding  any  more  than  in 
the  case  of  a  similar  grant  with  regard  to 
light.  Such  an  .easement,  therefore,  can 
be  created  by  express  grant.  If  there 
could  be  an  express  grant,  imposing  by 
its  l^;al  effect  such  a  servitude  on  the 
grantor's  land,  can  such  a  servitude  be 
prescribed  for  at  common  law  P  Subject 
to  the  well-reooenised  conditions  of  the 
evidence  upon  wnioh  such  a  prescription 
may  be  founded,  there  seems  to  be  no 
legal  reason  why  it  should  not.  If  evi- 
dence were  given  of  the  existence,  as  long 
as  living  memory  could  reach,  of  a  build- 
ing situated  at  the  extremity  of  the 
owner's  soil,  of  such  a  size  or  form  of 

(28)  8  B.  &  C.  at  p.  340. 

(29)  7  Com.  B.  Bep.  615;  «.  c.  18  Law  J.  Bep. 
0,P.  17«. 


construction  thitt  it  requires  support  from 
the  soil  of  the  adjacent  owner,  and  if  no 
evidence  could  be  or  were  given  by  rea- 
son of  the  style  or  materials  of  the  build- 
ing or  otherwise  that  the  buildine  was  or 
must  have  been  erected  within  the  time 
of  legal  memory,  there  seems  to  be,  and  in 
my  opinion  there  is  no  legal  reason  why 
the  owner  should  not,  on  controversy,  be 
entitled  to  prescribe  for  a  right  to  the  ne- 
cessary lateral  support.  But  in  point  of 
fact  there  can  hardly  arise  any  such  case ; 
the  origin  of  the  building  at  a  time  later 
than  the  time  of  legal  memory  could  by 
scientific  or  other  evidence  invariably  M 
proved.  The  difficulty  of  maintaining 
the  right  as  by  prescription  at  common 
law,  is  a  difficulty  of  &ct  and  not  of  law. 
Is  tiie  case  within  the  Prescription  Act  P 
I  agree  with  the  unanimous  decision  of 
the  Judges  of  the  Queen's  Bench  Divisiou 
that  it  is  not ;  one  reason  alone  is  de- 
cisive. Such  a  negative  easement  as  this 
is  clearly  not  within  the  statute. 

The  next  question  is,  cau  such  an  ease- 
ment be  supported  by  the  application  of 
what  has  been  called  the  doctrine  of  a 
lost  grant  P  Such  a  right  might  be 
created  by  an  express  grant ;  it  is  a  right 
of  easement,  it  is  an  easement  strictly 
analogous  to  those  to  which  it  is  admitted 
that  upon  certain  evidence  a  jury  should 
be  directed  to  find  a  right  in  the  plaintiff 
as  arising  upon  a  lost  g^rant,  or  in  which 
upon  other  evidence  it  should  be  left  to  a 
jury  to  say  whether  they  would  infer  such 
a  lost  grant  Unless,  werefore,  it  is  justi- 
fiable in  the  Courts  of  the  present  day  to 
say  that  they  will  no  longer  apply  this 
doctrine  even  to  the  oases  to  which  before 
it  has  been  applied,  or  that  they  will  not 
apply  this  principle  to  a  case  strictly 
analogous  to  the  cases  .to  which  it  has 
hitherto  been  applied,  it  mast  be  ap< 
plied  to  such  a  case  as  this.  But  I  am  of 
opinion  that  no  Court  has  the  power 
legally  to  set  aside  a  principle  of  law 
which  has  been  established  as  law  by  the 
highest  tribunal  or  tribunals  to  whose 
decision  the  Court  must  bow,  or  to  refose 
to  apply  it  to  any  case  brought  within 
the  proposition  enunciated  in  and  by 
the  principle.  Moreover  it  has  been 
repeatedly  recognised  by  many  Judsea 
that  this  principle  is  applicabJe  to  this 
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▼enr  riffht.  The  statement  in  Selwyn's 
N.P.  of  the  direction  of  Lord  Ellen- 
borough  in  Stcmseli  y.  JolUurd  (19), 
althongh  it  may  not  g^  fnrther,  does  at 
least  go  the  length  of  a£Srming  that 
upon  proof  of  a  twenty  years'  nser  and  no 
evidence  which  proves  the  contrary,  a 
grant  may  be  inferred,  and  the  right 
thereapon  found  and  established  by  the 
jury.  The  ruling  of  Parke,  B.,  in  Hide 
T.  Thomborough  (20),  also  a&rms  this  pro- 
position, "  If  there  were  -  twenty  years' 
enjoyment  by  the  plaintiff  of  the  support 
of  the  house  from  the  defendant's  land, 
and  it  was  known  that  the  defendant's 
land  supported  the  plaintifiTs  house,  that 
is  sufficient  to  give  him  a  right  of  sup- 
port ; "  this  is  at  least  to  say  that  upon 
such  evideace  a  jury  may  find  that  he  has 
such  a  right.  But  the  origin  of  such  a 
right  must  be  a  grant,  express  or  implied. 
This  is,  therefore,  an  authority  that  the 
jury  may  upon  such  evidence  infer  a 
grant.  The  passage  before  quoted  from 
the  judgment  of  Parke,  B.,  in  Oayford  v. 
NiohoUs  (21),  does  of  necessity  also  import 
at  least  this  same  proposition.  The  phrase 
"  either  by  virtue  of  a  twenty  yean'  pos- 
session," imports  at  least  that  evidence 
of  twenty  years'  possession  is  material 
evidence.  But  if  material,  it  must  at 
least  be  evidence  from  which  a  grant 
may  be  inferred.  And  in  the  next  phrase 
he  says  in  plain  terms,  "  or  by  reason  of 
a  presumed  grant."  So  Bramwell,  B.,  in 
Bowbotham  v.  Wilton  (3),  "  but  after  a 
house  has  stood  in  such  a  position  twenty 
years,  it  acquires  a  right  to  support  from 
the  adjoining  land."  This  must  at  least 
mean  that  it  is  evidenoe  from  which,  if 
uncontradicted  or  unexplained,  a  grant 
may  be  inferred.  Inthejudgmentof  Lord 
Campbell  in  Humphries  v.  Brogden  (2),  he 
says,  "  Where  a  house  has  been  supported 
more  than  twenty  years  by  land  belonging 
to  another  proprietor  with  his  knowledge, 
and  he  digs  near  the  foundation  of  iha 
house  whereby  it  falls,  he  is  liable  to  an 
action  at  the  suit  of  the  owner  of  the 
house ; "  he  cites  as  authority  StanteU  v. 
JoUard  (19)  and  Hide  v.  Thornborough 
(20) ;  and  the  judgment  of  Willes,  J., 
in  Bonomi  y.  Baekhoute  (7),  where, 
■peaking  of  the  right  of  suppOTt  to 
bnildings  as  distinguished  from  the  right 
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of  support  to  land,  he  saya  it  must  be' 
founded  upon  prescription  or  grant,  ex* 
press  or  implied.  It  is  impossible  that 
these '  passages  could  have  been  written 
unless  those  who  wrote  them  were  of 
opinion  that  a  right  to  support  of  a 
building  from  the  adjacent  soil  of  an 
adjacent  owner  might  be  inferred  from 
evidence  of  twenty  years'  nser.  I  am  thus 
brought  to  acquiesce  in  aU  the  pro- 
positions in  which  the  learned  Judges  of- 
the  Queen's  Bench  Division  were  sgreed, 
and  to  have  only  farther  to  give  my 
opinion  upon  tiie  proposition  on  which 
they  differed.  Unless  we  are  controlled  by 
authority,  we  ought  not,  as  it  seems  to 
me,  to  take  what  I  will  respectfully 
venture  to  call,  the  bold  step  taken  by 
Mr.  Justice  Lash.  He  deprecates  that 
which  he  affirms  was  an  assumption  of 
legislative  power  by  the  Judge  who  in- 
troduces the  fiction  of  a  lost  grant.  But 
with  deference  I  think  he  exercises  the 
power  of  legislation  and  does  not  confine 
himself  to  the  duty  of  declaration,  when 
he  holds  that  a  twenty  years'  user  with- 
out physical  obstruction  shall  of  itself,  as 
a  matter  of  law,  confer  a  right,  not  be- 
cause such  facts  bring  the  case  within  the 
prescription  act  or  the  limitation  act,  but 
by  judicial  authority,  because  the  statute 
of  limitations  has  fixed  twenty  years  as 
the  limit,  after  which,  under  certain  con- 
ditions, an  action  cannot  be  maintained 
for  the  recovery  of  real  property.  I 
incline  to  agree  that  the  Judges  of  former 
times  did  encroach  upon  the  legislative 
function  in  what  they  held  with  regard  to 
the  doctrine  of  lost  grant,  and  to  the  effect 
they  gave  in  support  of  tjiat  doctrine,  and 
of  the  dootrine  of  prescription,  to  a  user 
of  twenty  yean.  Yet  so  far  as  their  ruling 
has  been  affirmed  by  Oourts,  to  whose 
decision  we  owe  obedience,  we  are,  in  my 
opinion,  bound  to  accept  and  apply  tiieir 
ruling,  but  I  do  not  think  that  any 
Judges  now  should,  in  order  to  overcome  a 
different  hardship  or  difficulty,  follow  their 
example.  This  then  being  the  doctrine 
which  is  to  be  applied,  a  question  has 
been  raised  whether,  in  applying  it,  it  is 
necessary  to  find  formally  that  tiiere  has 
been  a  grant  which  is  loat,  or  whether  it 
is  Buf&cient  to  find  the  fact  of  an  nn- 
intermpted  user  for  twentj  years  (after 
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knowledge  of  ihe  burden  imposed  on  the 
adjacent  land)  without  going  on  to  find 
the  inference  that  there  has  been  a  grant, 
and  that  it  has  been  lost.  That  mnst 
depend  on  whether  the  inference  is  to  be 
troBited  as  a  neoessanr  legal  consequence 
or  as  an  inference  of  act.  K  it  is  an  infe- 
rence merely  of  law,  I  can  see  no  distinc- 
tion, not  even  the  sb'ghtest,  between  the 
doctrine,  or  application  of  the  doctrine,  of 
a  lost  grant,  and  the  doctrine  of  prescrip- 
tion under  the  Prescription  Act.  If  we 
were  to  hold  that  it  is  a  mere  inference  of 
law,  it  seems  to  me  that  we  should  be 
doing  in  an  analogous  form  precisely 
what  was  done  by  the  jndgment  of  Mr. 
Justice  Lush,  which  I  thmk  cannot  be 
supported.  Such  a  decision  is  legislation 
and  not  declaration. 

The  forms  of  expression  used  by  Lord 
Ellenborongb,  by  Parke,  B.,  and  Bram- 
well,  B.,  in  the  passages  I  have  cited,  are 
relied  upon  as  shewing,  it  is  said,  that  in 
their  opinion  a  twenty  years'  user,  un- 
interrupted in  &ct,  gives  an  absolute 
right,  and  therefore  a  right  which  cannot 
be  contradicted,  and  therefore  a  right  on 
the  part  of  the  plaintiff,  who  has  proved 
such  user,  to  a  judgment  thereupon  that 
be  has  established  hjs  right.  Bat  those  ex- 
pressions are  consistent  with  the  view  that 
those  learned  Judges  were  speaking  of  the 
effect  of  evidence  of  user  for  twenty  years 
without  an^  other  evidence,  and  as  laying 
down  that  in  such  a  case,  in  a  trial  before 
a  Judge  and  jury,  the  Judge  would  be 
bound  to  direct  the  jury  to  find  the 
existence  of  a  lost  grant.  They  seem  to 
me,  when  read  with  their  context,  to  be 
only  consistent  with  that  interpretation 
of  them.  I  do  not  believe  that  any  one 
of  those  learned  Judges  meant  to  say  that 
in  the  case  of  a  trial  by  Judge  and  jury, 
the  plaintiff  could  succeed  without  a 
finding  by  the  jury,  under  direction  or 
upon  consideration,  of  the  existence  of  a 
lost  grant.  None  of  them  mieant  to  say 
that  a  special  verdict  would  have  been 
good  which  did  not  in  terms  find  the 
existence  of  a  grant. 

No  case,  I  am  sure,  could  be  found  in 
which,  on  trial  with  a  jury,  the  Judge  has 
not  either  directed  the  jury  to  find,  or 
left  them  to  find,  the  fact,  as  a  fttct, 
whether  there  has  been  a  grant.    No 


Judge  could  have  called  this  doctrine  a 
"  revolting  doctrine"  unless  he  had  been 
of  opinion  that  the  jury  must  be  asked 
to  mid  the  iact,  as  an  existing  fiust.  If 
it  were  only  an  inference  of  law,  there 
is  nothing  which  can  be  called  revolting 
in  it.  In  order,  therefore,  to  support 
such  a  claim,  the  existence  of  a  lost  grant 
must  be  found  as  a  fact.  If  the  case  is 
brought  before  a  Judge  without  a  jury, 
he  must  find  such  fact,  though  he  may 
not  do  so  in  terms.  If  it  is  tried  before 
a  Judge  and  jury,  inasmuch  as  the 
Judge  cannot  in  such  a  case  determine 
any  &at,  it  is  the  jury  which  must  find 
the  fact.  This  raises  another  question, 
namely,  whether  the  Judge  may  under 
certain  circumstances  direct  the  jury  as 
matter  of  law  to  find  the  fact,  and  if 
he  may,  what  are  the  circumstances 
under  which  he  may  or  must  do  so  ?  It 
is  admitted  by  every  one,  I  think,  that  he 
is  bound  to  do  so  when  there  is  evidence 
of  twenty  years'  uninterrupted  user  after 
knowledge  of  the  facts,  and  no  other  evi- 
dence. Now  arises  another  question, 
which  is,  what  other  evidence  is  admis- 
sible or  may  be  acted  nponP  la  it 
only  evidence  of  acts  of  interruption,  or 
although  no  act  of  interruption  has  been 
done,  may  evidence  be  given  tending  to 
shew  that  no  grant  was  in  taot  ever  made  ? 
If  the  parties  are  alive  may  they  be  called 
to  prove  conclusively  that  there  never  WEtB 
a  grant  P  If  the  question  whether  there 
ever  was  a  grant  is  one  of  fact  to  be  found 
by  the  jury,  I  know  of  no  principle  of  law 
which  can  exclude  evidence  tending  to 
shew  that  there  never  in  fact  was  such  a 
grant.  The  Legislature  might  forbid  such 
evidence  to  be  given,  but  then  the  Legis- 
lature would  in  reality  enact  with  regard 
to  a  right  to  lateral  support  a  Prescrip- 
tion Act  similar  to  that  which  they  have 
enacted  with  regard  to  lights  and  rights 
of  way.  To  introduce  into  the  common 
law  proposition  as  to  a  lost  grant  the 
limitation  of  interruption  only  by  acts  is 
to  introduce  a  limitation  wnich  it  re- 
quired an  Act  of  Parliament  to  introduce 
in  the  case  of  lights  and  of  ways.  The 
limitation  as  to  them  has  been  held  to  be 
an  inference  from  the  statute.  The  legis- 
lature has  not  done  so.  The  doctrine  of 
inferring  a  lost  grant  was  brought  for- 
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mad  and  applied  becatiBe  there  is  no  pre- 
Boription.  The  distinction  between  the 
two  doctrines  and  the  legal  mode  of  ap- 
plviiiff  the  latter  seems  to  me  to  be  clearly 
laid  down  hj  Lord  Mansfield  in  The  Mayor 
of  Kingston-upon-HtiU  v.  Homer  (30) .  In 
that  case  the  question  was  left  to  the  jury, 
whether  ther  would  not  consider  the 
usage  from  the  year  1441  to  the  time  of 
the  action  brought,  namely,  1774,  a  suf^ 
cient  ground  to  presume  a  grant  of  the 
duties  between  tjie  5th  Bachard  2,  anno 
1382,  and  the  year  1441.  There  had  there- 
fore obTionsly  been  an  uninterrupted  user 
for  more  than  three  hundred  years,  and 
yet  the  question  was  left  to  the  jury,  and 
Lord  Mtmsfield  says,  "  Now  with  regard 
to  admitting  evidence  to  satisfy  a  jury 
that  a  charter  did  exist  within  time  of 
memory  which  is  not  produced  by  record, 
my  opinion  is  this,  that  all  evidence  is 
according  to  the  subject-matter  to  which 
it  is  applied.  There  is  a  great  difference 
between  the  length  of  time  which  operates 
as  a  bar  to  a  claim  and  that  which  is  only 
used  by  way  of  evidence.  A  jury  is  con- 
cluded by  length  of  time  that  operates  as 
a  bar ;  as  where  the  Statute  of  Idmita- 
tions  is  pleaded  in  bar  to  debt,  though  the 
jury  is  satisfied  that  the  debt  is  due  and 
unpaid,  it  is  still  a  bar.  So  in  the  case 
of  prescription.  If  it  be  time  out  of  mind, 
a  jury  is  bound  to  conclude  the  right  from 
that  prescription,  if  there  could  be  a  legal 
commencement  of  the  right.  But  any 
written  evidence  shewing  that  there  was 
a  time  when  the  prescription  did  not 
exist,  is  an  answer  to  a  claim  founded  on 
prescription.  But  length  of  time  used 
merely  by  way  of  evidence  may  be  left  to 
the  consideration  of  the  jury  to  be  credited 
or  not,  and  to  draw  their  inference  one 
way  or  other  according  to  cironni stances." 
And  afterwards,  "In  questions  of  this  kind 
possession  goes  a  great  way,  but  there 
is  no  positive  role  of  law  which  says 
that  a  hundred  and  fifty  years'  pos- 
session, or  any  length  of  tmie  within 
memoiy,  is  stdSoient  ground  to  presume 
a  charter."  He  must  by  the  context 
mean  to  presume  as  a  presumption  of 
law.  Again,  "  under  cireumstances  it 
may  be  left  to  the  consideration  of  a 
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jury  or  of  a  Court  of  Equity,  if  the  ease 
comes  properly  before  them,  whether  there 
is  not  a  sufficient  ground  to  presume  a 
charter."  Banom  v.  Upton  (10)  and  Orosa 
y.  Lewis  (11),  and  the  case  of  Oampbell  v. 
Wilson  (13)  are,  as  I  undentand  them, 
precisely  to  the  same  effect,  namely,  that 
although  the  user  is  for  twenty  yeara 
without  interruption  the  inference  must 
be  left  to  the  jury. 

I  am  therefore  of  opinion,  in  conclusion, 
that  the  right  to  lateral  support  from  the 
adjacent  soil  of  an  adjacent  owner  neces- 
sary for  buildings,  in  addition  to  the  sup- 
port necessary  for  the  soil  on  which  they 
stand,  is  not  a  right  of  property,  but  that 
such  a  right  may  be  established;  that 
when  it  exists  it  consists  of  a  negative 
easement  by  which  the  land  of  the  adja- 
cent owner-  is  burdened  with  the  servi- 
tude that  it  cannot  be  so  used  as  to 
deprive  the  building  of  the  adjacent  owners 
of  the  support  acquired  by  virtue  of  the 
basement  unless  an  equivafent  support  is 
supplied;  that  such  an  easement  might 
be  given  at  once  by  express  grant  of  the 
owner  of  the  servient  property,  and  the 
servitude  so  imposed  would  pass  with  the 
land;  that  such  a  servitude  might  as 
matter  of  law  be  proved  as  by  prescrip. 
tion  at  common  law,  but  could  hardly  be 
BO  proved  as  matter  of  fact,  in  accordance 
with  the  legral  conditions  of  evidence  as  to 
■  such  a  prescription ;  that  such  an  easement 
is  not  within  the  Prescription  Act,  2  &  3 
WiU.  4.  c.  71 ;  that  such  an  easement,  if  it 
exists  in  a  particular  case,  must  in  contem. 
plation  of  law  have  originated  in  a  grant; 
that  the  claim  to  it  may  be  supported 
by  evidence  complying  with  the  legal 
doctrine  of  an  alleged  lost  grant ;  that  if 
in  any  particular  case  evidence  be  given 
of  the  existence  for  twenty  years  without 
interruption  of  a  bmlding  which  for  that 
period  has  required  and  had  support  firom 
the  soil  of  an  adjacent  owner,  and  the 
building  is  of  such  a  nature  or  in  such 
a  position  that  it  must  have  been  appa- 
rent to  any  observant  person  that  it 
required  such  a  support,  or  if  the  adjacent 
owner  in  fact  had  noticed  that  it  required 
such  a  support,  and  if  no  evidence  be 
given  tending  to  shew  that  there  could 
not  have  originally  been  or  was  not,  and 
that  there  never  has  been  a  gnui,  the 
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plaintiff  would  be  entitled  to  a  direction; 
aa  matter  of  law,  to  the  jury  to  find  for 
the  plaintiff,  a  right  to  support  as  if  he 
had  had  a  grant  whioh  is  lost.  If  the 
exiBtence  of  the  building  for  twenty  years 
be  proTod,  but  there  is  contradictory  or 
donbtfol  evidence  as  to  the  question  whe- 
ther it  must  have  been  apparent  that  it 
required  support,  or  whether  the  adjacent 
owner  had  notice  that  it  required  sapport, 
or  if  circumstances  tending  to  shew  that 
there  could  not  have  been,  or  was  not  and 
never  has  been  any  grant,  or  the  like, 
then  the  evidence  must  be  left  to  the 
jnry  for  them  to  say  whether  they  will  or 
will  not  find  for  the  plaintiff  a  right  to 
support  in  respect  of  a  grant  wmch  is 
lost.  If  there  be  no  evidence  of  the 
existence  of  the  building  for  twenty  years, 
or  if  there  be  undisputed  or -necessarily 
oonolusive  evidence,  or  if  it  be  admitted 
that  there  was  no  grant,  and  never  had 
been  any  grant,  then  the  defendant  is 
entitled  to  a  direction,  as  matter  of  law, 
in  his  favour. 

Upon  the  present  occasion  it  seems  to 
me  that  the  case  was  at  the  trial  treated 
by  all  the  parties  upon  the  footing  that 
there  was  conclusive  evidence,  or  an  ad- 
mission, that  there  never  had  been  a  grant. 
I  am  of  opinion  that  there  was  no  evidence 
of  negligence  in  excavating.  I  am  there< 
fore  of  opinion  that  all  the  defend^ts 
were  entitled  to  a  direction  in  their 
favour,  that  the  plaintiffs  had  no  right  to 
the  support  they  claimed,  and  that  they 
had  given  no  evidence  of  negligence,  and 
that,  therefore,  the  plaintiffs  had  made  no 
case  against  any  of  them. 

The  point  raised  with  regard  to  Bower 
V.  Peaie  (1)  does  not,  therefore,  become 
material.  I  therefore  give  no  opinion 
upon  it.  The  judgment  should,  in  my 
opinion,  be  afiBrmed. 

Judgment    reversed,    and    n«w    triai 
granted,  oihertoiie  judgment  fw  the 

plamUfft. 

SoIieitOTB — Shmn  tc  Cromnan,  agents  for  Stan- 
ton &  Atkinson,  Nevcastle-on-Tyne,  for  the 
pUintiffs  ;  Frior,  Bigg,  Chnrch  &  Adams,  agents 
lOT  Thomas  Balton,  Leeds,  for  the  defendant 
Dalton ;  Hare  &  Fell,  agents  for  the  Solicitor 
to  the  Xreasniy,  tar  the  Coramissioners  of 
Woika. 


[IN  THE  COUBT  OF  APPEAL.] 
(Appeal/rom  ike  Queen't  Bench  DMeion.) 

1QMQ  fBIDDIB  ASD  OTHKBS  «.  THI 
■KT  da  <  HOBTH  STAFrOBDSHISE  SAIL- 
Nov.  26.'!^      WATCOMPAKT.* 

Appeal — SpeoicU  Ocue  stated  by  Arbi- 
trator under  Lands  Clauses  Consolidation 
Act,  1845  (8  Viet.  c.  18),  s.  26—Judi. 
eature  Aet,  1873  (36  &  37  Vict.  c.  66), 
«.  19. 

Under  seetion  19  of  the  Judioature  Aet, 
1873,  an  appeal  tmJK  lie  to  the  Court  of 
Appeai  from  a  decision  of  a  Divisional 
Court  on  a  special  ease  submitted  by  an 
arbitrator  appointed  under  the  Lands 
Clauses  Consolidation  Aet,  1845  (8  Viet, 
e.  18),  s.  25.    ■ 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division  on  a  special 
case  stated  by  an  arbitrator  appointed  to 
assess  compensation  under  the  Lands 
GlanseB  Consolidation  Act,  1845  (8  Viet, 
c.  18),  s.  25. 

In  the  Special  Case  the  arbitrator  pro- 
posed two  questions  for  the  opinion  of 
the  Court,  and  then  proceeded  to  award 
to  the  claimants  various  sums  in  the 
alternative,  according  as  the  Court  should 
answer  either  the  first  question  in  the 
affirmative  and  the  second  in  the  negative, 
or  both  questions  in  the  affirmative,  or 
both  questions  in  the  negative,  or  tiie 
first  question  in  the  negative  and  the 
second  in  the  affirmative. 

The  Court  having  answered  the  first 
question  in  the  affirmative  and  the  second 
in  the  negative,  the  defendants  appealed. 

Sutton,  for  the  plaintiffs,  took  the  pre- 
liminary objection  that  no  appeal  would 
lie. — The  arbitrator  has  stated  a  case  for  the 
opinion  of  the  Court,  and  gives  his  own 
final  decision  according  as  the  Court  may 
find.  This  is  not  an  arbitration  under  the 
Common  Law  Procedure  Act,  1854  (17 
&  18  Yict.  c.  125),  8.  5,  which  refers  to 
proceedings  of  a  different  kind — Jones  v. 
The  Victoria  Oraving  Dock  Company  (1). 

*  Chram  Bramwell,  L.J. ;  Brett,  LJ.;  and 
Cotton,  L.J. 

(1)  46  Law  J.  Bep.  Q.B.  219  ;  i.  c.  Lav  Sep. 
2  Q.B.  D.  3U. 
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Bidder  y.  North  Siaffordthire  Bail.  Co.  (^jip.X 

/.  Brown,  (TT.  Ohroiham  with  him),  for 
(he  defendants. — This  is  ezaotlj  the  same 
aa  a  reference  under  the  Common  Law 
Prooednre  Act,  1854— £%o(2e«  y.  Ths 
Awei»j3t6  Brainotge  Oommitnoners  (2)  ;  In 
re  the  Dare  Valley  Bailway  Oompany  (3). 
The  arbitrator  had  power  to  state  a 
Special  Case.  The  submission  may  be 
made  a  mle  of  Court,  and  comes  tinder 
eectum  5  of  the  Common  Law  Prooednre 
Act,  1854.  The  Gonrt  below  therefore 
had  jurisdiction,  and  an  appeal  will  lie 
from  their  dedsion.  See  the  Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  19. 

Sutton,  in  reply. — Under  the  Common 
Law  Procedure  Act,  1874,  section  5, 
"  judgment  may  be  entered  "  according  to 
me  opinion  of  the  Court  where  so  ordered. 
But  here  there  is  no  action  and  no  jitdg* 
ment,  and  the  decision  of  the  Court  balow 
is  meorely  an  expression  of  opinion. 

Bbahwell,  L.J. — I  have  considerable 
doubt  whether  a  Court  of  error  would 
have  had  jurisdiction  to  hsax  such  an 
appeal  as  uiis  before  the  passing  of  the 
Judicature  Act,  simply  because  of  the 
technical  objection  that  there  is  no  judg- 
ment to  appeal  from.  In  a  reference 
under  the  Lands  Clauses  Consolidation 
Act  (in  which  there  is  a  submission, 
which  may  be  made  a  mle  of  Court),  I 
doubt  whether  the  arbitrator  oould  order 
payment  of  the  amount.  I  think  he 
could  on^  find  the  amount  of  compensa- 
tion, and  I  doubt  whether  the  Court 
could  have  ordered  payment  or  given 
judgment  upon  a  special  case.  But  I 
think  on  the  proper  construction  of  the 
Judicature  Act,  1873,  the  decision  of  the 
Divisional  Court  is  an  "  order  or  judg- 
ment "  within  section  19. 

Bbett,  L.J. — A  Court  af  error  has 
decided  that  an  arbitrator  under  the 
Lands  Clauses  Consolidation  Act,  is  an 
arbitrator  under  the  Common  Law  Pro- 
cedure Act.  He  has,  therefore^  under 
section  5  of  that  Act,  power  to  state  a 
special  case,  which  the  Divisional  Court 
has  jurisdiction  to  hear.  The  decision 
on  that  special  case  is  an  order  under 
section  19  of  the  Judicature  Act,  1873. 

(8)  46  Law  J.  Bep.  CJP.  887,  861 ;  •.  c.  Lav 
B<n.  I  Cf .  D.  403. 
(8)  Law  Rep.  4  Chanc.  664. 

Vob  48.— Q3.,  C>P,  &  EscK. 


QJB. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
It  might  have  been  otherwise  if  the 
arbitrator  had  no  power  to  state  a  spe- 
cial case.  Then  it  might  have  been  said 
that  the  Court  was  merely  ansi  sting  the 
arbitrator  in  ooming  to  a  conclusion 
which  must  be  final. 

Appeal  allowed. 


Solidton— Lewia  Sc  Sons,  agenta  for  Bheratt  Sc 
Son,  Eidagrove,  fbr  plaintifi;  BnrchdLi,  for 
defeDdanta. 


*  [IN  THB  OOUET  OF  APPEAL.] 
1878.  1  jAuasoH  v.  thb  bbick,  stoks  txa£^^y' 

Dec.  6.  J        voa  oompant  (LimraD).*   ^^^^;^cj^^^ 

Banhruptoy — Oauee  of  Action  aeanung  4^  /"Z 
after  BaiJcruptoy — Bcaucrvptoy  Act,  1869 
(32  ^  33  Tid.  c.  71),  seciiont  16, 17,  26. 

The  Banhrvptey  Act,  1869,  does  not  in 
any  way  affect  the  right  of  on  tmoertyieated 
bemhrupt  to  tveinreepeet  ofcauset  ofaetion 
aeeruing  after  hanhruptey. 

Herbert  v.  Sayer  (6  Q.B.  Bep.  966; 
8. 0. 12  Law  J.  Bep.  Q.B.  286)  f Mowed. 

This  was  an  action  for  the  price  of 
certain  plans,  &o.,  prepared  for  the 
defendants  by  the  pkuntiff,  a  surveyor, 
between  February  and  September,  1877. 
The  plaintiff  had  been  adjudicated  a 
bankrupt  on  the  8th  of  May,  1873.  The 
writ  in  this  action  was  issued  on  the  16th 
of  January,  1878,  and  the  bankruptcy 
was  dosed  on  the  22nd  of  January.  The 
trustee  of  the  bankruptcy  neither  dis- 
claimed the  contract  between  the  plaintiff 
and  the  defidndants,  nor  interfered  in  any 
way  in  the  matter.  The  defendants 
pleaded  that  at  the  time  of  the  accruing 
of  the  causes  of  action,  and  at  the  time 
of  action  brought,  the  plaintiff  was  an 
uncertificated  bankrupt,  and  therefore  nol 
entitled  to  bring  the  action.  At  the  trial 
be^re  Bagp;allay,  L.J.,  at  the  Newcastle 
summer  assises,  judgment  was  entered  for 

*  Chrem  BramwaU,.  LJ.;  Brett,  LJ.;  and 
Cotton  LJ. 
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the  plaintiff,  subject  to  a  referenoe  as  to 
the  amonnt  due. 

The  defendants  now  appealed. 

Digby  Seymour  and  Oaint/ord  Bntee, 
for  the  defendants,  arened  that  under 
sections  15,  17  and  25  of  the  Bank, 
raptoy  Act,  1869,  the  right  of  action  in 
respect  of  after  acquired  property  vested 
absolutely  in  the  trustee,  and  that 
unless  the  trustee  had  disclaimed,  he 
alone  could  bring  the  action.  Thej  cited 
— Orofton  V.  Poole  (1),  ElUot  v.  Olayton 
(2),  In  re  Bowling ;  ex  parte  Banks  (3), 
Ex  parte  Vine ;  in  re  Wilson  (4),  Webb  v. 
Fox  (5),  Motion  v.  Moojen  (6). 

Oave,  for  the  plaintiff,  contended  that 
the  law  with  respect  to  the  capacity  of  a 
bankrupt  to  sue  was  not  affected  hy  the 
Bankruptcy  Act,  1869,  and  remained  as 
decided  in  Herbert  y.  Bayer  (7)  and  Mor- 
gan y.  Knight  (8)  (see  per  Erie,  J.,  p. 
169).    . 

Feb  GinaAH. — ^This  case  is  concluded 
by  that  of  Herbert  v.  Bayer  (7).      The 

S resent  Act  has  the  same  intention  as 
Geo.  4.  c.  16.  sects.  68  and  127,  and  1  &  2 
Will.  4.  c.  56.  sect.  25,  and  has  made  no 
alteration  in  the  law  on  this  point. 

Jvdgmeni  affirmed. 


Solieiton— Williamson,  Hill  &  Co.,  agents  for 
3.  Pltilipaon,  Newcastle-on-l^e,  for  plahitiiF; 
Cookson,  Wainewright  &  Co.,  agents  for  CIot- 
ton  St  Gibson,  Newcastle-on-Tjme,  for  ((e- 
fendants. 


(1)  IB.  «KAd.6S8;s.c.9lAirJ.B6p.E.B.6S. 

(2)  16  I"  ""-'"'""  "      '  "      -  - 


217. 


I  CI.B.  Bep.  fiSI ;  s.  c.  20  Law  J.  Bep.  Q.B. 

(3)  46  Law  J.  Rep.  Bankr.  74;  8.  c.  law  Bep. 
4  Ch.  D.  689. 

(4)  47  Law  3.  Bep.  Banto.  116 ;  s.  o.  Law  Bep. 
8  Ch.  D.  864. 

m  7  Term  Bep.  891. 

(6)  41  Law  J.  Hep.  Chano.  698 ;  s.  c  Law  Bm. 
14  "Bq,  202. 

(7)  6  Q.B.  Bep.  966 ;  s.  c  12  Law  3.  Bep.  QJi. 
286. 

(8)  16  Com.  B.  Bep.  TS£.  669 ;  s.  e.  8<  Law  3. 
Bep.  GS.  168. 


\m  THE  aUEEN'S  BENCH  DIVISION.] 
1878.   1 
May  27.  >  buck  v.  bobsoh  ahs  ahothib. 
JnlT  2.  J 

stamp— Stamp  AetXm^S»-Vid.  e.  97), 
I.  48 — Order  for  Payment  of  Money — As- 
tignment  of  Debt — Assigfiment  of  Money  to 
beoome  payable  vnder  a  continuing  Oon- 
tract. 

A  eombraet  vxu  entered  into  by  which  A. 
was  to  buHd  a  hoot  for  B.  for  the  sum  of 
802.,  to  be  paid  mi  completion  and  delivery 
of  the  boat  to  B,  During  the  progress  of 
the  vmrk  B.  advanced  to  A.  40Z.  on  account,- 
and  subsequendy  A.,  being  indebted  to  the 
defendants,  agreed  to  mofte  over  to  them  the 
balance  o/40Z.  to  become  due  from  B.,  and 
wrote  toB.in  theseterms:  "  I  hereby  assign 
to  Meetrs.  Bobson  the  sum  of  402.,  or  amy 
other  vum  now  due  or  that  may  hereafter 
become  due,  in  respect  of  the  steam  launch 
I  am  building  for  you." 

The  plaiaUff,  as  trustee  for  A.'s  creditors, 
and  the  defendants  homing  both  cUumed  to 
be  entitled  to  the  40Z.  now  payable  by  B., 
the  question  arose  whether  the  above  letter 
was  an  order  for  the  payment  of  money  or 
the  assignment  of  a  debt : — 

Held,  that  it  was  an  cusigivniM  of  a  debt, 
and  admissible  in  evidence  at  the  trial  for 
the  defendants  on  payment  of  the  stamp  duty 


This  was  an  interpleader  issue  tried 
before  Hawkins,  J.,  at  Durham,  at  the 
March  Assizes,  1878,  when  a  verdict  was 
g^ven  for  the  plaintiff. 

The  sum  claimed  was  401.,  and  it  was 
in  respect  of  a  debt  due  by  one  Jopling 
to  Tate,  a  shipbuilder,  being  the  balance 
of  the  price  of  a  steam  laun^  built  by  the 
latter  lor  the  former  under  a  contract. 

The  contract  was  to  build  the  launch 
for  802.,  payment  to  be  made  on  comple- 
tion and  delivery  to  Jopling.  During 
the  building  Jopling  advanced  Tate  402. 
on  account,  and  Tate,  being  indebted  to 
the  defendants,  made  over  to  them  the 
balance  of  402.  to  become  due  from  Jop- 
ling, and  notified  that  he  had  done  so  by 
a  letter  to  Jopling  in  these  terms : — 

"  July  81, 1877. 

"  Dear  Sir, — ^I  herel^  assign  to  Messrs. 
Bobson  &  Son,  boatbnilders,  Sunderland, 


Digitized  by 


Google 


Vol.  48.] 


MOHABTiMAS  1878  to  MICHABLMAS  1879. 


251 


Sneli  T.  BOion,  QJB. 

tHe  8om  of  401.,  or  anj  other  stun  now 
due  or  that  may  hereafter  become  doe,  in 
respect  of  the  steam  laanch  which  I  am 
bnuding  for  yoa;  I  will  thank  yon  to 
hold  the  same  at  their  disposal,  and  their 
receipt  for  the  amount  due  will  be  a  ftdl 
and  saffioient  discharge." 

Before  the  boat  was  finished  Tate  went 
into  liqnidation,  and  the  plaintiff  was  ap. 
pointed  trustee. 

Jopling  obtained  possession  of  the  boat; 
and  as  the  trustee  and  Bobson  both 
claimed  to  be  paid  the  402.,  he  inter- 
pleaded, and  paid  the  40{.  into  Court. 

The  claim  of  Bobson  being  founded  on 
tiie  assignment  of  the  debt  I^  Tate,  it  was 
objected  at  the  trial  that  the  letter  of  the 
Slst  of  July  was  inadmissible  for  want  of 
a  stamp,  and  being  an  order  for  the  pay- 
ment of  money,  the  duty  and  penialty 
ooold  mot  be  paid  afterwards  so  as  to  make 
it  admissible.  The  learned  Jadge  so 
held,  and  a  verdict  was  given  for  the 
plaintiff. 

A  role  was  afterwards  obtained  to  set 
aside  the  verdict  and  for  a  new  trial,  on 
the  ground  of  misdirection,  .against  which 

LafUuraae  now  shewed  cause. — The 
learned  Judge  was  right  in  holding  this  to 
be  within  the  Stamp  Act.  Section  48  of 
33  ife  84  Yict.  c.  97,  describes  this  docu- 
ment exactly.  It  is  "an  order  for  the 
£yment  by  a  jperson  at  a  time  after  the 
te  thereof  of  a  sum  of  money  sent  by 
the  person  making  the  same  to  the  person 
by  whom  the  payment  is  to  be  made." 
Ex  parte  SkeUard;  re  Adams  (1)  is  a 
direct  authority. 

The  Court  then  called  on 

McOlymont,  in  support  of  the  role. — 
There  was  here  a  continuing  contract,  and 
payment  was  to  be  made  when  the  boat 
was  finished.  The  letter  was  therefore  an 
assignment  of  a  debt,  and  is  within  sub- 
section 6  of  section  25  of  the  Judicature 
Act,  1873.  Brice  v.  Bamnittw  (2),  just 
decided  in  the  Court  of  Appeal,  shews 
that  this  was  a  valid  assig^nment  of  a  debt 
to  become  due.  In  Jones  v.  Simpson  (3) 
an  order  by  a  consignor  to  a  consignee  to 

m  48  Law  3.  Bep.  Bankr.  8;  •.cLawBrn*. 
J7I^.  10».  ^ 

(2)  47  law  J.  Bepi  Q-B.  723. 
{3)  2  B.  &  C.  318. 


pay  the  proceeds  of  a  shipment  consigned' 
to  him  to  a  third  party  was  held  not  to 
be  an  order  for  the  payment  of  money. 
So,  too,  Diploek  v.  Hanmond  (4),  where 
the  words  were,  "  I  authorise  you  to  pay 
365!.,  being  the  amount  of  my  contract. 
He    cited    also   SpluU    v.    Bowles    (5), 
Douglas  v.  BusseU  (6),  Eealh  v.  EM 
(7). 
Lofihoute  in  reply. 

Cfur.  adv.  vuU. 

The  judgment  of  the  Court  (8)  was 
(on  July  2)  delivered  by 

GooKBUBN,  L.G.J. — ^This  was  an  inter- 
pleader issue  which  came  on  for  trial 
before  Mr.  Justice  Hawkins,  the  subject- 
matter  of  the  contest  being  a  debt  of  402. 
due  as  part  of  the  price  of  a  steam  launch 
from  one  Jopling  to  Tate,  a  shipbuilder, 
whose  estate  had  gone  into  liquidation,  and 
which  was  claimed  on  the  one  hand  by 
tihe  plaintiff  Buck,  as  trustee  of  the  estate, 
on  behalf  of  the  creditors,  and  on  the 
other  by  the  defendants,  Bobson  &  Son, 
under  an  assignment  of  this  debt  made  to 
them  by  Tate  prior  to  his  going  into  liqui- 
dation, but  the  validitv  of  which  was  dis- 
puted on  the  part  of  the  creditors.  Both 
parties  having  instituted  proceedings 
against  Jopling,  the  latter  interpleaded, 
and  brought  the  402.,  the  amount  of  the 
debt,  into  Court  to  abide  the  result. 

The  fiujts  were  as  follows : — Tate,  the 
insolvent,  had  entered  into  a  contract  with 
Jopling  to  build  for  him  a  steam  launch 
for  the  sum  of  802.,  the  price  to  be  paid, 
when  the  boat  should  be  completed  and 
delivered.  But  though  by  the  contract 
no  part  of  the  price  was  payable  ia.  ad- 
vance, Jopling,  duri^  the  progress  of  the 
work,  advanced  to  "^te  402.  on  account. 
In  this  state  of  things  Tate,  being  indebtiad 
to  Bobson  &  Son,  who  are  timber  mer- 
chants, for  timber  supplied  to  him,  agreed 
to  make  over  to  them  the  further  402. 
which  would  become  due  to  him  from 
Jopling  on  the  completion  of  the  contract ; 
in  furtherance  of  which  he  addressed  a 


(4)  5  De  Gez,  M.  &  O.  820;  s.c.  28  Law  J. 
Bep.  Chanc.  660. 
10  Eaat,  279. 
Sim.  624. 
Taant.  826. 
(8)  Cockbuiq,  L.C.J.,  and  Mellor,  J. 
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letter  to  Jopling  of  the  31st  of  Jnlj,  1877, 
in  these  terms :  "  Dear  Sir, — I  hereby 
assi^  to  Messrs.  Bobson  &  Son,  boat- 
builders,  Sunderland,  the  snm  of  402.,  or 
any  other  sum  now  due  or  that  may  here- 
after become  dne,  in  respect  of  the  steam 
launch  which  I  am  biulding  for  yoa.  I 
-will  thank  yon  to  hold  the  same  at  their 
disposal,  and  their  receipt  for  the  amonnt 
will  be  a  fnll  and  sofficient  discharge." 
This  letter  having  been  forwarded  by 
Bobeon  to  Jopling,  the  latter  replied  as 
foUowB : — '*  I  am  in  receipt  of  your  letter, 
and  Mr,  Tate's  order  to  pay  you  the  sum 
of  401.  on  accoont  of  the  boat  he  is  build- 
ing for  me.  This  shall  have  my  best 
attention  when  it  is  finished  to  my  satis- 
&ction."  Before  the  boat  was  finished 
Tate,  who  had  previoosly  been  in  difficnl-. 
ties,  went  into  liquidation,  and  the  plain- 
ti£P  Buck  was  appointed  trustee  on  behalf 
of  his  creditors.  Jopling,  for  whom  the 
launch  had  been  built,  objected  to  the 
material  with  which  a  portion  of  the 
vessel  had  been  constructed,  but  in  order 
that  it  might  not  £aJl  into  the  hands  of 
the  trustee,  he,  with  the  acquiescence  of 
Tate,  took  possession  of  it,  and  in  order 
to  obtain  possession  paid  a  sum  of  91.  lis. 
to  satisfy  a  distress  for  rent  which  had 
been  put  in  by  the  landlord  of  Tate's  pre- 
mises, and  under  which  the  launch  nad 
been  seized. 

We  are  not  in  the  present  case  embar- 
rassed by  having  to  consider  how  &r  these 
circumstances  might  have  afforded  to 
Jopling  good  gpround  for  treating  the  as- 
signment of  the  debt  otherwise  due  from 
bun  to  Tate  on  the  completion  of  the 
launch  as  subject  to  any  counter-claim  on 
his  part,  in  respect  of  these  particulars. 
Jopung  having  interpleaded  and  paid  the 
amount  into  Court,  is  not  before  us  so  as 
to  be  able  to  insist  on  the  inefficaoy,  en- 
tire or  partial,  of  the  assignment  of  the 
debt,  on  the  ground  of  any  counter-claim 
which  he  might  have  agamst  Tate.  We 
have  to  deal  with  the  question  only  as 
between  the  parties  to  the  issue.  On  the 
trial  the  claim  of  the  creditors'  trustee 
being  met  by  the  claim  of  Messrs.  Bobson, 
founded  on  the  assignment  of  the  debt  as 
made  by  the  letter  of  the  31st  pf  July,  an 
objection  was  taken  to  the  admissibility 


of  the  doooment,  on  the  ground  that  it 
was  in  effect  an  order  for  the  payment  of 
money,  and  as  such  inadmissible  for  want 
of  a  stamp,  the  defect  being  one  which 
was  not  curable  under  the  Stamp  Act  by 
the  payment  of  the  duty  and  the  penalty. 
On  the  other  hand,  it  was  contended  that 
the  document  in  question  was  not  an  order 
to  pay  money,  but  an  assignment  of  a 
debt  to  accrue  dne,  which  under  the  sta- 
tute could  be  stamped  ex  post  facto  on 
payment  of  the  duty  and  penalty. 

The  learned  Judge  ruled  that  the  docu- 
ment was  in  effect  an  order  for  the  pay- 
ment of  money,  and  therefore  being  un- 
stamped, altogether  inadmissible,  and  he 
would  have  given  judgment  for  the 
plaintiff  but  the  counsel  for  the  plaintiff 
admitting  that  if  the  document  was  an 
assignment  of  the  402.  accruing  due  from 
Jopling,  it  would,  on  payment  of  the 
stunp  duty  and  penalty,  entitle  defen- 
dant to  the  verdict,  and  oonsenting,  if 
such  should  be  the  view  of  the  Court,  to 
an  order  barring  the  plaintiff's  claim 
rather  than  that  the  parties  should  be 
put  to  the  expense  of  a  new  trial,  the 
matter  came  before  us  in  point  of  form 
on  a  motion  for  a  new  trial,  but  practi- 
cally with  a  view  to  a  binding  decision 
between  the  parties. 

We  af«  of  opinion  that  the  contention 
of  the  defendants'  counsel  is  ri^ht,  and 
that  the  letter  in  question  was  in  effect, 
not  an  order  for  the  pavment  of  money, 
but  the  assignment  of  me  debt.  At  the 
time  of  the  trial  of  this  issue  it  had  been 
held  by  Yice-Chanoellor  Bacon  in  a  case 
of  Ex  parte  Shellard;  re  Adams  (1),  that 
such  a  document  was  an  order  for  the 
payment  of  money,  and  as  such  inadmis- 
sible, if  wanting  a  stamp.  In  that  case 
two  contractors  named  Adams  and  Kerby, 
who  w^  erecting  some  gasworks  for  the 
Bristol  United  Qadight  Company,  ad- 
dressed the  company  as  follows : — "  We 
shall  be  obliged  by  your  paying  Mr. 
Joseph  Shellard  the  sum  of  200Z.  oat  of 
money  payable  to  ns  on  the  completion 
of  our  contract  for  buildings  now  being 
built  by  ns  for  your  company,  and  his 
receipt  shall  be  a  discharge  of  the  same." 

There  being  in  substance  no  difference 
between  this  letter  and  the  one  in  the 
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caselieforeiis,  we  shonid  have  been  boimd 
equally  irith  the  learned  Jddee  on  the 
bial  of  this  issne  by  the  anthonty  of  this 
dedsion,  as  that  of  a  Court  of  co-ordinate 
JTirisdiction.  But,  concurrently  with  the 
present  litigation,  a  case  of  Briee  v.  Bcm- 
meier  (2),  which  turned  on  the  effect  of 
a  precisely  similar  document,  was  pending 
in  the  Court  of  Appeal ;  and  judgment 
therein  haying  been  delivered  just  before 
the  present  case  was  argued  before  us,  we 
were  of  course  desirous  of  seeing  a  re- 
port of  the  judgment  befbre  we  gave 
judgment  in  the  case  before  us.  The  re- 
port of  that  case  has  not  as  yet  been  pub- 
lished, but  by  the  courtesy  of  the  learned 
reporters  we  have  been  ramished  with  a 
copy  of  the  forthcoming  report. 

The  decision  of  the  Court  of  Appeal 
appears  to  us  to  warrant  a  different  view 
£rom  that  taken  by  Bacon,  Y.C.  In  Brice 
T.  Banniiter  (2),  a  contract  had  been  en- 
tered into  between  the  defendant  Ban- 
nister and  one  Ck>ugh,  a  shipbuilder, 
under  which  the  latter  was  to  build  a 
vessel  for  the  defendant,  the  price  to 
be  i»id  by  certain  instahnenta  corres- 
ponding with  certain  stages  in  the  con- 
struction of  the  vessel,  the  last  on  its 
final  completion.  The  last  stage  having 
been  entered  on,  the  builder  being  in- 
debted to  the  plaintiff  and  pressed  by  him 
for  payment,  delivered  to  him  a  letter 
addressed  to  the  defendant  in  these 
terms : — "  I  do  hereby  order,  authorise 
and  request  you  to  pay  to  Mr.  William 
Brice,  solicitor,  Bridgewater,  the  sum  of 
1002.  out  of  money  due  or  to  become  due 
&om  you  to  me,  and  his  receipt  for  same 
shall  be  a  good  discharge.  Dated  27th 
of  October,  1876." 

This  letter  was  duly  communicated  to 
Bannister,  but  he  declined  to  be  bound 
Inr  it;  and  the.  shipbuilder,  being  un- 
able to  complete  the  vessel  for  want  of 
funds,  the  defendant  advanced  him  sums 
of  money  for  the  purpose  amounting  to 
more  than  100{.,  the  sum  referred  to  in 
Gough's  letter  as  to  be  paid  to  the  plain- 
tiff. An  action  having  been  brought  by 
the  plaintiff  Brice  against  Bannister  to 
recover  the  lOOJ.,  the  defendant,  by  way 
of  counter.claiin,  sought  to  set  off  the 
amount  of  the  advance  made  by  him  to 
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the  builder  to  enable  him  to  complete  the 
vessel.  But  it  was  held  by  Cotton,  L.J., 
and  Bramwell,  L.J.,  Brett,  L.  J.,  dissenting, 
that  by  the  effect  of  the  document  of  t£^ 
27th  a£  October  an  absolute  assignment 
of  the  accraing  debt  was  made  to  the 
plaintiff,  which  could  not  be  affected  by 
any  payments  afterwards  made  to  the 
assignee  by  the  debtor.  As  we  read  this 
judgment  it  leaves  the  question  open  how 
far  it  may  be  competent  to  a  debtor  whose 
debt  accming  due  on  the  completion  of  a 
contract  has  been  thus  assigned  to  a  third 
party  to  set  off  as  against  the  assignee 
counter-claims  arising  out  of  the  contract 
itself,  as  for  bad  materials,  bad  workman- 
ship,  and  the  like,  as  he  might  have  done 
against  the  assignor  himsdf,  his  proper 
creditor.  It  is  one  thing  to  say  that 
where  a  creditor  assigns  to  a  third  party 
a  debt  accruing  due,  the  right  of  the 
assignee,  if  the  debt  actually  becomes 
due,  cannot  be  derogated  from  by  any  in- 
dependent liabilities  of  the  creditor  to  the 
debtor  subsequently  arising-— a  very  dif- 
ferent thing  to  say  that  liabilities  of  the 
creditor  to  the  debtor  arising  out  of  the 
contract  before  the  debt  becomes  dae, 
may  not  be  taken  into  account.  But,  as 
has  already  been  pointed  out,  the  debtor 
not  being  before  ns,  no  such  question 
arises  in  the  present  case.  The  impor* 
tance  of  the  judgment  arises  from  ite  ap- 
pearing that  an  order  from  a  creditor  to 
his  debtor  to  pay  to  a  third  party,  was 
treated  by  the  Court  of  Appeal  as  an 
assignment,  and  not  as  an  order  for  the 
payment  of  money. 

It  is  true  that  the  question  as  to  the 
distinction  between  these  two  classes  of 
instruments,  more  especially  with  refer- 
ence to  the  question  of  stcunp  duty,  did 
not  directly  arise  in  Brice  v.  Bamnider 
(2)  as  in  the  present  case.  But  it  appears 
to  have  been  assumed  on  all  hands  that, 
subject  to  the  disputed  question  as  to 
how  Geu:  the  defendant  was  entitied  to  set 
off  the  advances  subsequently  made  by 
him  to  the  assignor,  the  effect  of  the  in- 
strument was,  as  between  the  builder  and 
the  defendant,  to  allintente  and  purposes 
an  assignment  of  the  debt.  For  had  the 
direction  to  the  defendant  to  pay  to  the 
plantiff  amounted  to  more  than  what  is 
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technically  termed  an  order  for  the  pay- 
ment of  money,  the  liability  of  the  drawee 
wonld  have  been,  not  to  the  payer  bnt  to  the 
drawer,  and  the  claim  of  uie  latter  wonld 
have  been  liable  to  be  met  by  any  diminu- 
tion of  the  fond  drawn  upon   through 
payments  made  to  or  on  aoconnt  of  uae 
drawer  subsequently  to  the  date  of  tibe 
order.    In  our  acceptation  of  the  term  an 
order  for  the  pEkyment  of  money  preaup- 
poaes  moneys  of  the  drawer  in  the  hands 
of  the  portnr  to  whom  the  order  is  ad- 
dressed, held  on  the  terms  of  applying 
such  monevs  as  directed  by  order  of  the 
party  entiued  to  them.    No  such  obliga- 
tion arises  out  of  the  ordinary  contract  of 
sale.     If  a  purchaser  buys  goods  of  a 
manufacturer  or  a  tradesman,  he  under- 
takes to  pay  the  price  to  the  seller,  not 
to  a  third  party  who  is  a  stranger  to  the 
contract,  nor  will  the  mere  order  or  direc- 
tion of  the  seller  to  pay  to  a  third  party 
impose  any  such  obligation  upon  hun;  it 
is  only  wl^n  and  because  the  right  of  the 
seller  to  the  price  has  been  transferred  to 
the  third  party  by  an  effectual  assignment 
that  the  assignee  becomes  entitle  as  of 
right  to  the  payment.     The  decision  of 
the  Court  of  Appeal  in  Brioe  v.  Banniater 
(2)  in  favour  of  the  plaintiff  on  an  order 
similar  in  its  terms  to  those  of  the  docu- 
ment in  the  case  before  us,  implies  that 
the  Court  looked  upon  the  document  not 
as  an  order  for  the  payment  of  money, 
bnt  as  an  assignment  pro  tanto  of  the  debt 
due  &om  the  defendant  to  the  builder. 
Being  ourselves  decidedly  of  opinion  that 
an  order  from  a  creditor  to  hia  debtor 
under  an  ordinary  contract  for  the  price 
of  goods,  or  for  work  or  labour,  or  the 
like,  to  pay  to  a  third  party  can  confer  a 
right  on  the  latter  only  so  far  as  it  oper- 
ates as  an  assignment  of  the  debt,  we  feel 
ourselves  warranted,  on  the  authority  of 
Brice  v.  Bannister  (2),  in  acting  on  that 
view,  notwithstan£ng  the    decision    in 
Ex  parte  SheUard  (I),  and  in  holding  that 
the  letter  firom  Tate  to  Jopling  was  in 
effect  an  assignment,  and  not  an  order  for 
payment  of  money,  and  consequently  that 
it  should  have  been  allowed  to  be  given 
in  evidence  on  payment  of  the  duty  and 
penalty.    In  point  of  form  we  can  only 
direct  that  the  rule  shall  bo  made  absolute 
for  a  new  trial,  but  we  preaume  that  in 


conformity  with  the  arrangement  come 
to  at  Nisi  Prins,  this  will  be  equivalent  to 
a  judgement  in  favour  of  the  defendants. 
Of  course,  the  defendants  can  obtain  this 
advantage  only  on  the  condition  of  pwr- 
ment  of  stamp  duty  and  penalty,  on  the 
payment  of  which  the  document  in  ques- 
tion would  have  been  admissible  in  evi- 
dence. 

B/ule  absolute. 


Soliciton— Bell,  Brodick  &  Orav,  agents  for  S. 
Alcock,  Sonderland,  for  plaintiff;  Belfirage  and 
Middleton,  agents  tot  Skinner,  SoaderlaDd,  for 
defendants. 


1878.     1 
Nov.  18.  / 


WHITEHKAD  V.  HOIiDSWOBTB 
IND  ANOIHES. 


Goal  Mines— 35  ^  86  Viet.  c.  76. «.  18 
— "  Ohedcweigher  " — Discontinuance  of  his 
Office. 

Where  the  men  employed  m  a  mdne 
appoint  and  pay  a  check/weigher  tmder  the 
Coal  Mines  Begulaiion  Act,  1872,  and  are 
afterwards  aU  discharged,  his  office  ceases. 
If  they  are  re-engaged  with  others,  hut 
nothing  further  is  done  with  regard  to  the 
cheekweigher,  he  is  not  "stationed  hy  the 
persons  employed  in  the  mine"  unthtn  the 
meaning  of  the  Act,  and  cannot  mai/ntaxn 
an  action  against  the  mine  owner  for  pre- 
venting him  from  acting  after  the  re- 
engagement  of  the  mien. 

Case  stated  on  appeal  &om  the  York- 
shire County  Court  holden  at  Leeds,  in 
an  action  for  damages  sustained  throu^^h 
the  defendants  preventing  the  plaintiff 
from  acting  in  the  capacity  of  check- 
weigher  of  the  miners  of  the  Beckett 
Street  Colliery  belonging  to  the  defen- 
dants./ 

On  the  4th  of  March,  1875,  the 
plaintiff,  who  was  a  miner  employed  in 
the  colliery,  was  under  section  18  of  the 
Coal  Mines  B«gnlation  Act*  1872,  duly 
appointed  by  the  miners  employed  in  the 
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«oIliei7  to  act  as  oheokwelglier  on  their 
behalf. 

From  the  4th  of  March,  1875,  down  to 
the  17th  of  May,  1877,  the  plaintiff 
acted  as  snoh  cheokweigher,  reoeiving  a 
-weekly  wage  of  thirty-one  shillingB,  paid 
to  him  by  an  association  to  which  all  the 
miners  belonged,  on  behalf  of  the  miners 
employed  in  the  colliray. 

On  the  10th  of  May,  1877,  the  de. 
fendants  gave  notice  to  each  of  the 
miners  in  the  colliery  determining  their 
service  at  the  expiration  of  seven  days 
from  that  date.  After  the  expiration  of 
the  said  notice,  and  after  the  miners  had 
delivered  np  their  tools  to  the  defendants, 
namely,  on  the  18th  and  19th  of  May, 
1877,  l^e  defendants  re-engaged  all  the 
old  hands  except  six,  and  one  or  two 
hands  in  addition  npon  the  same  terms. 
Accordingly  the  miners  so  re-engaged 
and  the  fresh  hands  oommenoed  to  work 
for  the  defendants.  No  notioe  of  any 
Idnd  was  given  to  the  plaintiffs  by  the 
defendants  or  by  or  on  behalf  of  the 
miners. 

Upon  the  19th  of  May,  1877,  the 
defendants  prevented  the  plaintiff  from 
acting  as  oheckweigher  on  behalf  of  the 
miners,  and  from  having  access  to  the 
oolUery  and  the  premises  attached  thereto, 
and  from  having  any  Saoility  or  oppor- 
tonity  for  taking  an  aooonnt  ot  the 
ooal  g^otten  by  the  miners  employed  at 
the  colliery  and  thereby  prevented  the 
plaintiff  from  receiving  his  wages. 

The  Judge  of  the  Gonnty  Court  ruled 
that  on  the  &otB  above  stated  the  plaintiff 
had  by  virtue  of  the  notice  of  the  10th 
of  May,  1877,  ceased  to  be  duly  appointed 
oheckweigher  on  behalf  of  the  miners, 
and  not  being  on  the  19th  of  May,  1877, 
in  the  employ  of  the  defenduits,  the 
plaintiff  could  not  be  re-app(Hnted  and  was 
not  such  oheckweigher,  and  had  no  right 
of  access  to  the  colliery,  or  the  premises 
attached  thereto.  The  Judge  accord, 
ingly  gave  judgment  for  the  defendants 
snbjeot  to  tiiis  Case.  The  question  for 
the  opinion  of  the  Court  was,  whether 
upon  the  foots  above  stated,  the  plaintiff 
was  on  the  19th  of  May,  1877,  duly 
appointed  oheckweigher  on  behalf  of  the 

The  18th  section  of  85  &  36  Yiot.  o. 
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Act, 


76   (the    Ooal  Mines    Begulation 
1872),  provides  as  follows ; — 

"  The  persons  who  are  employed  in  a 
mine  to  which  this  Act  applies,  and  are 
paid  according  to  the  weight  of  the 
mineral  gotten  by  them,  may,  at  their 
own  cost,  station  a  person  (in  this  Act 
referred  to  as  'oheckweigher')  at  the 
place  appointed  for  the  weighing  of  such 
mineral  in  order  to  take  an  account  of 
the  weight  thereof,  on  behalf  of  tiie 
persons  by  whom  he  is  stationed.  The 
oheckweigher  shall  be  one  of  the  persons 
employed  either  in  the  mine  at  which  he 
is  so  stationed,  or  in  another  mine 
belonging  to  the  owner  of  that  mine. 
He  shall  have  every  facility  afforded  to 
him  to  take  a  correct  account  of  the 
weighing  for  the  persons  by  whom  he  is 
so  stationed ;  and  if  in  any  mine  proper 
facilities  are  not  afforded  to  the  check- 
weigher  as  required  by  this  section,  the 
owner,  agent  and  manager  of  such  mine 
shall  be  guilty  of  an  offence  against  this 
Act,  unless  he  prove  that  he  had  taken  all 
reasonable  means  by  enforoing,  to  the 
best  of  his  power,  the  provisions  of  this 
section  to  prevent  such  contravention  or 
non-compliance. 

"  If  the  owner,  agent  or  manager  of 
the  mine  desires  the  removal  of  a  check- 
weigher  on  the  ground  that  such  check- 
weigher  has  impeded  or  interrupted  the 
working  of  the  mine,  or  tnterfwed  with 
the  weighing,  or  has  otherwise  miscon- 
ducted himsulf,  he  may  complain  to  any 
Court  of  summary  jurisdiction,  who,  U. 
of  opinion  that  the  owner,  agent  or 
manager  shews  sufficient  prima  fade 
ground  for  the  removal  of  such  check- 
weigher,  shall  call  upon  the  oheckweigher 
to  shew  cause  against^  his  removal.  On 
the  hearing  of  the  case  the  Court  shall 
hear  the  parties,  and  if  they  think  that 
at  the  hearing  sufficient  ground  ia  shewn 
by  the  owner,  ^ent  or  manager,  to 
justify  the  romoval  of  the  oheckweigher, 
shall  make  a  summary  order  for  his 
removal,  and  the  oheckweigher  shall 
theroupon  be  removed  without  prejudice 
to  the  stationing  of  another  oheckweigher 
in  his  place." 

8.  Termcmt  (Q.  H.  Hardy  with  him), 
for   the    appellant. — The    plaintiff  had 
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been  duly  appointed  checlrweiglier,  and 
he  cannot  be  removed  except  in  the 
manner  provided  by  section  18  of  the 
Act.  That  Act  intended  the  dieok- 
weigher  to  occupy  a  position  independent 
of  the  mine  owner,  and  allowB  him  to 
be  removed  only,  on  proof  of  misconduct, 
by  the  magistrates.  If  the  mine  owner 
by  dismissing  his  men  and  taking  them 
on  again  can  displace  the  checkweigher 
he  can  thus  get  rid  of  an  obnoxious 
checkweigher,  and  evade  the  statute. 
The  men  cannot  reappoint  him,  because 
he  is  required  by  the  statute  to  be  em- 
ployed in  the  mine  at  the  time  of 
his  appointment.  The  plaintiff  not 
having  been  removed  by  order  of  the 
magistrates,  ia  still  checkweigher,  and 
can  recover  damages  against  the  mine 
owner  for  not  allowing  him  to  act. 

Lofihovse,  for  the  respondent,  was  not 
called  upon  to  argue. 

Kkllt,  G.B. — ^I  come  to  the  conclusion, 
with  some  regret,  that  this  M)peal  cannot 
prevail,  and  that  the  plaintiff  had  ceased 
altogether  to  be  checkweigher.  As  soon 
as  the  body  of  persons  who  had  appointed 
him,  who  were  the  miners  for  the  time 
being,  ceased  to  be  miners,  whether  for  a 
short  or  a  long  time,  the  office  of  the 
plaintiff  ceased.  If  a  new  body  be 
employed,  that  body  may  appoint  a  new 
checkweigher,  and  if  they  do  not  employ 
him,  he  mlb  no  status.  I  quite  agree,  as 
argued  by  Mr.  Tennant,  that  the  result 
of  our  decision  will  be  that  if  the  mine 
owner  has  a  prejudice  against  a  check- 
weigher  and  wishes  to  g;et  rid  of  him,  he 
can  do  so,  and  that  consideration  might 
induce  the  checkweigher,  if  he  were  a 
worthless  man,  and  the  owner  were  a 
dishonest  man,  to  &vour  the  owner  in 
the  discharge  of  his  duties  as  against  the 
miners.  But  this  is  the  consequence  of 
the  law.  On  the  other  hand,  if  the 
owner  could  not  under  any  circumstances, 
by  dismissing  his  men,  displace  the 
weigher,  I  think  the  evil  would  be  much 
greater  than  that  suggested  by  the 
learned  counsel.  If  he  had  no  such 
power,  where  in  a  case  like  this  there 
has  been  an  interval  only  of  a  day 
between  dismisBal  and  reappointment,  he 
would  have  no  power  to  do  it  if  the 


iiiterval  were  six  months  or  six  years. 
The  owner  from  want  of  capital,  or  any 
cause  quite  independent  of  the  employ- 
ment of  the  checkweigher,  might  shut 
up  his  mine.  If  all  that  time  the  person 
once  appointed  continued  to  be  weigher, 
the  mine  might  be  opened  again  by  a 
different  person,  under  difEerent  circum- 
stances, and  with  different  workmen, 
who  never  heard  the  name  of  the  check- 
weigher,  and  who,  though  thOT  wanted  to 
appoint  one  of  their  own  body  in  whom 
they  had  confidence,  could  not  do  so.  Al- 
though  I  agree  there  is  an  evil  arising 
from  our  decision,  yet  a  much  greater 
evil  might  arise  if  the  contrary  were  the 
law.  We  must  therefore  follow  the 
words  of  the  Act.  He  is  to  be  appointed 
by  a  certain  body.  That  body  has  been 
dismissed,  and  he  has  never  been  reap- 
pointed. His  appointment  has  therefore 
ceased.  Under  these  circumstances  I 
think  the  decision  of  the  learned  Gouniy 
Court  Judg^  was  correct. 

Gliabbt,  B. — X  am  of  the  same  opi- 
nion. The  complaint  is  for  disturbing 
the  plaintiff  in  his  office,  and  the  question 
is  whether  at  the  time  he  was  check- 
weigher  within  the  necessities  of  the  Act 
of  Parliament.  The  Act  says  nothing 
about  acting  as  checkweigher,  or  holding 
the  appointment  for  a  long  or  short  time. 
It  says  that  the  persons  employed  in  the 
mine  may  "station  a  person  there." 
Was  the  plaintiff  on  the  18th  of  May 
stationed  by  the  persons  engaged  in  the 
mine  at  that  time  P  It  is  plun  that  he 
was  not.  He  had  been  stationed  before 
by  a  certain  number  of  those  men,  but 
as  soon  as  the  employment  of  those  men 
was  resumed  with  others,  I,  for  my  part, 
think  it  was  competent  for  them  to 
station  this  man  there,  or  any  other 
man.  That  is,  in  my  opinion,  the  an- 
swer to  the  whole  ^fficully.  All  that 
was  required  was  that  the  men  em- 
ployed on  the  18th  should  sanction  his 
going  there.  Thev  did  not  sanction  it, 
and  not  improbably  because  they  did 
not  want  to  pay  a  checkweigher.  They 
were  not  bound  by  what  they  had  done 
before  to  go  on  paying  him,  if  ibsy  did 
not  choose  to  have  him  employed  and 
were  satisfied  with  the  weighing  which 
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iekea  plaoe  in  the  ordinary  way.  Tbe 
plaintiff  at  the  time  in  question  was  not 
stationed  by  the  miners  engaged  at  this 
mine,  and  he  was  therefore  dearly  not 
entitled  to  act. 

Appeal  dismissed  with  costs. 


Soliciton— J.  W.  Sckin,  agent  for  Olegg  &  Sons, 
Sheffield,  for  plaintiff;  Paterson,  Snow  & 
Bloxam,  agents  for  Dibb,  Atkinson  te  Brsith- 
waits,  Lee^,  toi  defendants. 


1878. 
Nov.  26,  27. 
Dec     7  20  V'^'^^  tmii.  silver   Mranra 

i879.  I  OOMPAUT  V.  JJSWI8  AKD  SON. 

Jan.  11. 

Onrnpany  —  Promoter  —  Liability  for 
Money  received  in  a  Fiduciary  Oharacter 
— Payment  out  of  Pttrohase-money  for 
Services  to  Vendor. 

P.  had  a  sHuer  mine  in  America  which 
he  desired  to  sell  for  the  test  price.  The 
defendants,  who  were  metaUhrokers  re- 
caning  a  commission  on  the  sale  of  the  ore 
from  tJie  mine,  were  aiwcwe  of  this,  and  that 
the  mine  could  only  be  sold  to  a  company 
to  be  formed  for  that  purpose.  By  this 
establishment  of  such  a  company  in  Eng. 
land  the  defendants  wffuld  sustain  a  loss  on 
their  commission,  but  P.  promised  the  de- 
fendants that  if  they  would  assist  him  in 
getting  the  mine  sold  he  would  gtuwantee 
them  against  fuch  loss  by  gimng  t&em 
5,0002.  inpaid-tm  shares  of  whatever  com- 
pany was  formed,  it  being  intended  that  P. 
should  include  in  his  purchase-money  a 
sum  sufficient  to  cover  such  5,0002.  The 
defendants  gave  P.  active  assistance  in 
selling  the  mine  to  some  company,  but  it 
was  not  proved  that  they  took  any  part  in 
theformaiion  of  the  company  whKh  vjas  in 
fact  established.  Afterwards  P.,  in  ful- 
filment of  his  promise,  gave  the  defendants 
250  paid-itp  shares  of  such  company,  from 
which  they  realised  on  sale  5,9682.  The 
arrangement  between  P.  and  the  defendants 
for  thus  remtmeraiing  them  for  their  ser- 
vices to  him,  out  of  money  to  be  charged 
Vol.  48.— Q.&,  0J>.  &  £zch. 


257 


to  tJie  company  as  part  of  Hie  pureha$«» 
money,  was  unknown  to  the  company  :— 

Held,  in  an  action  by  the  eomptmy  agaimt 
the  defendants  for  profits  received  to  the  use 
of  and  as  trustees  forthe  company,  that  it 
was  a  question  of  fact  for  the  jury  whether 
the  dyendants  were  promoters,  and  thai 
on  the  above  faxts  there  was  evidence  on 
which  a  jury  might  find  that  the  defend- 
ants were  promoters,  and  that  they  were 
liahle  to  refund  the  profits  they  had  re- 
eeived  on  the  250  shares  of  the  company. 

Order  XL.  rule  10,  wh^sh  gives  power  to 
the  Court  upon  a  motion  for  judgment  to 
give  judgment  on  any  of  the  matters  in  dis- 
pute, is  applicable  to  section  17  of  the 
39  ^  40  Vict.  e.  59,  which  provides  for  aU 
proceedings  down  to  final  judgment  being, 
so  far  as  practicable,  heard  by  the  Judge 
before  whom  the  Mai  took  place,  and  such 
Judge  may,  therefore,  in  the  exercise  of  his 
discretum,  act  under  such  power,  by  giving 
judgment  on  a  finding  by  the  jury  on  one 
of  the  guestions  in  a  cause,  where  the  jury 
have  been  discharged  from  coming  to  any 
finding  on  <Ae  other  questions. 

This  was  an  action  tried  before  Dea« 
man,  J.,  in  Jtme,  1878,  and  reserved  for 
fiirther  consideration.  The  facts  sofK. 
ciently  appear  in  the  judgment  of  the 
learned  Judge. 

The  case  was  argued,  upon  further 
consideration,  on  the  26th  and  27th  of 
November,  and  the  7th  and  20th  of 
December,  by 

Oorst,  Foulkes  and  0.  Bowen  (the 
Attorney  General  with  them),  for  the 
plaintiffs. 

Sir  Henry  James,  HerscJieU  and  JETenn 
Collins,  for  the  defendants. 

Our.  adv.  vuU. 

The  following  judgment  was  delivered 
(on  Jan.  11)  by 

Denman,  J. — ^Thia  was  an  action 
brought  by  the  plaintiffs,  a  limited  com- 
pany, agrainst  the  defendants,  Jam.es 
Lewis  and  Arthur  Lewis  his  son,  metal- 
brokers  at  Liverpool.  The  statement  of 
claim  was  very  long — much  longer  than 
was  necessary — and  contained  several 
allegations  which  were  mere  statements 
of  evidence.  It  cannot,  however,  be  said 
2L 
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that  the  defendants  had  not  notioe  of  the 
two  causes  of  action  upon  which  the 
plaintiffs  relied,  for  the  indorsement  on 
the  writ  stated  that  "the  plaintiffs' 
claim  is  for  damages  for  conspiraoy  be- 
tween the  defendants  and  Trenor  William 
Park  and  others  in  the  sale  of  the  Emma 
Mine,  and  profits  received  b^  the  de- 
fendants to  the  iue  of  and  as  tnuteesfor 
the  plaintijifo." 

The  action  was  tried  before  me  on  the 
24th,  25th,  26th,  and  27th  of  Jnne  last. 
It  appeared  from  the  evidence  that  the  ~ 
Emma  Silver  Mine  in  America,  in  the 
^ear  1871,  had  come  into  the  hands  of 
Trenor  William  Park  and  others,  and 
that  they  wished  to  sell  it.  The  defend- 
ants had,  for  some  time  previous  to  Jnlj, 
1871,  been  selling  about  one  half  of  the 
produce  of  the  mine,  as  metal-brokers, 
for  the  usual  commission  on  sales  for 
American  companies,  namely,  2^  per  oent. 
The  other  half  of  the  produce  was  sold  by 
other  metal-brokers  named  Bath  <fc  Sons. 
A  long  correspondence  was  put  in  at  the 
trial,  between  the  two  defendants,  and 
between  each  of  the  defendants  and  Park 
and  one  Baxter  who  was  jointly  interested 
with  Park  in  America,  to  which  I  shall 
'have  to    refer    presently.       Many    ei- 

Eressions  in  these  letters  were  relied  upon 
y  the  plaintifis  as  proving  the  con- 
spiracy alleged,  and  as  shewing  that  the 
defendants  were  knowingly  assisting 
Park  in  palming  off  a  comparatively 
worthless  mine  upon  the  public  as  a  mine 
of  g^eat  value.  The  jury  having  de- 
clined to  give  any  verdict  upon  the  ques- 
tions put  by  me  bearing  upon  this  part  of 
the  case,  I  cannot  assume  one  way  or  the 
other,  whether  this  was  a  correct  conten- 
tion on  the  part  of  the  plaintiffs,  or 
whether  the  explanations  given  by  the 
defendants  to  shew  that  these  letters 
were  consistent  with  perfect  iona  fides 
were  satisfactory. 

In  defining  the  meaning  of  the  word 
"conspiracy,"  I  told  the  jury  that  it 
would  not  be  made  out  by  a  mere  honest 
agreement,  but  that  it  involved  an  agree- 
ment to  do  something  dishonest,  as,  for 
instance,  the  knowingly  making  of  false 
representations.  Notwithstanding  the 
powerful  arguments  of  the  learned  coun- 
sel, I  am  of  opinion  that  there  was  evi- 


dence which  it  was  impossible  to  withdraw 
from  the  jury  upon  this  part  of  the  claim ; 
but,  inasmuch  as  the  jury  were  discharged 
upon  all  questions  relating  to  it  wmch 
were  submitted  to  them,  I  feel  that  it 
would  be  idle,  and  indeed  unfair,  to  com- 
ment further  upon  that  part  of  the  case, 
or  to  refer  to  those  letters  now,  except  so 
&r  as  they  relate  to  the  only  part  of  the 
claim  upon  which  the  jury  did  g^ve  any 
finding.  Coupling  the  letters  and  the 
oral  testimony,  and  using  both  for  this 
purpose,  and  for  this  purpose  only,  I 
think  that  it  was  established  at  the  trial 
as  follow^  upon  uncontroverted  testi- 
mony : — That  Arthur  Lewis,  as  early  as 
the  17th  of  July,  1871,  being  at  that  time 
in  America,  began  a  correspondence  with 
his  father  in  England,  in  which  he  in- 
formed his  father,  writing  from  Salt 
lake  City,  that  he  contemplated  giving 
assistance  to  mine-owners  in  selling  their 
mines  to  companies  for  a  consideration  of 
some  kind,  whether  in  money  payments, 
or  by  obtaining  the  sale  of  the  ore,  or 
allotments  of  shares,  or  otherwise.  The 
first  letter  from  Arthur  to  James  Lewis 
read  at  the  trial  contains  the  following 
amongst  other  passages  bearing  upon  this 
part  of  the  case.  On  the  17th  of  July, 
1871,  he  writes  as  follows : — "  Mr.  Park 
asked  me  if  I  would  ask  Captain  N.  (a 
mining  captain)  to  accompany  the  party 
to  the  Emma  Mine  to-morrow,  as  I  had 
told  him  that  Captain  N.'s  opinion  might 
be  of  some  value  if  the  mine  were  sold  in 
London.  I  shall  not  give  any  written 
opinion  without  a  definite  arrangement  of 
some  sort  being  made  by  which  advantage 
may  accrue  to  me.  Litigation  is  still 
going  on  about  the  mine,  and  until  this 
is  at  an  end  they  cannot  hope  to  sell  the 
mine  in  London.  It  is  just  possible  the 
Court  here  might  order  that  the  proceeds 
of  the  ore  should  be  paid  into  the  hands 
of  a  receiver,  to  be  afterwards  handed 
over  to  the  winning  side.  If  this  were 
the  case,  my  being  here  might  prove  a 
great  advantage,  as  they  could  amuage 
far  it  with  me,  and  I  could  secure  what 
we  might  otherwise  have  lost.  I  know 
the  hes^  of  the  opposition  pturty.  Walkers 
asked  me  if  nothing  could  be  done  with 
ns  towards  the  sale  in  England  of  some 
of  the  mines  in  the  neighbourhood.     On 
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thinking  the  matter  over,  I  made  the 
following  proposition  to  Mr.  Robert 
Walker : — I  am  willing  to  inspect,  report 
npon  and  get  reports  from  Nancarrow 
and  Jarrim  npon  any  mine  that  I  was 
perfectly  satisfied  was  bona  fide  and  coald 
honestly  recommend.  If  they  conld  bond 
it  or  pnrchase  it  themselres  at  the  miners' 
price,  I  wonld  endeayonr  to  get  it  taken 
vp  in  England  at  abont  the  same  price, 
no  exorbitant  commissions  being  paid  to 
intermediate  parties,  taking  my  pay  in  a 
stipnlation  that  we  shonld  be  appointed 
the  managers  of  the  company  (like 
Taylors).  As  a  mine,  to  stand  at  par 
here,  shonld  certainly  pay  25  or  30  per 
cent,  interest,  and  as  with  us  10  per  cent, 
dividends  would  place  it  at  par,  the  shares, 
if  Walkers  wonld  take  or  arrange  for 
payment  of  the  whole  mine  in  paid-np 
shares,  wonld  soon  become  of  twice  or 
thrice  the  value  they  would  be  at  if  held 
here ;  and  so  it  womd  prove  a  very  good 
pnrchase  for  Walkers.  If  only  a  com- 
paratively few  shares  were  required  to  be 
taken  up  in  England,  snfiScient  for  capital 
to  work  the  mine,  it  wonld  be  easy  to 
float  the  company ;  and  the  shares  wonld 
soon  reach  a  premiom  if  the  dividends 
were  good.  I  wonld  arrange  that  Walk- 
ers should  pay  us  a  per  centage  on  the 
premium  at  which  they  ultimately  sold 
their  shares ;  thus  paying  us  by  results. 
I  pointed  out  that,  if  they  would  com- 
mence with  a  really  good  mine  in  which 
they  had  thorough  confidence  themselves, 
and  it  should  tarn  out  well  and  the 
shares  get  np  to  a  high  premium,  we 
should  then  have  little  difficulty  in  placing 
this  on  the  market  in  the  same  manner. 
Thus  a  regular  trade  could  be  made  of 
it,  the  exorbitant  profits  to  intermediate 
parties  would  be  saved  to  the  English 
company,  while  Walkers  could  punSiase 
mines  at  the  low  rate  which  the  high 
value  of  money  here  justifies,  and  sell 
them  at  the  greatly  increased  prioe  which 
cheap  money  with  us  equally  justifies. 
He  told  me  to  look  round,  and,  if  I  saw 
any  mine  which  took  my  fancy,  he  wonld 
then  see  what  could  be  done." 

After  visitiiur  the  mine  on  the  19th  of 
July,  Arthur  Lewis  wrote  again  to  his 
&tner  on  the  20th  a  letter  in  which  he 
-"  Do  not  hand  these  mining  men 


who  come  over  to  Taylors,  but  make 
some  arrangement  with  some  one' to  ao- 
company  them  to  London  and  work  it 
vnth  tome  good  share-brokers  there." 
Taylors  were  a  firm  who  were  in  the 
habit  of  acting  as  agents  in  the  business 
of  introducing  owners  of  mines  to  in- 
tending purchasers. 

On  the  22nd  of  Jnly,  Arthur  Lewis 
again  wrote  to  his  father  in  England — 
"  With  me  oat  here,  I  do  not  see  why  we 
should  not  place  some  of  the  mines,  like 
Taylors  retain  the  management  of  iiiem, 
with  a  commission  on  ail  the  proceeds, 
and  ultimately  perhaps  make  a  regular 
business  of  it ;  therefore  do  your  beet  to 
help  me.  Mr.  Park  wants  me  to  give 
him  a  report  on  the  Emma  Mine,  and  to 
come  over  to  England  in  a  few  months' 
time  to  help  him  to  place  it  on  the  English 
market.  I  doubt  if  I  shall-  give  it  him  at 
present.  The  mine  is  unsaleable  at 
present,  owing  to  the  litigation."  On  the 
24ith  of  July,  he  writes  to  his  &ther  a 
letter  which  contains  the  following  pas> 
sage — "Should  the  mine  improve  suffi- 
ciently to  justify  making  a  report  on  it 
sufficiently  good  to  efiect  a  sale,  S.  and  N. 
are  each  to  make  a  report,  Park  is  to 
take  the  mine  over  to  England,  and  if  a 
sale  is  made,  S.  and  N.iixe  each  to  receive 
5,0OOZ.  in  paid-up  shares.  This  is  pretf^ 
good  for  wem,  but  not  my  way  of  doing 
business.  Do  not  mention  it  on  any  ao> 
count."  , 

This  seems  to  me  to  be  ample  evidence 
of  knowledge  on  Arthur  Lewis's  part  that 
Park  contemplated  a  sale  to  a  company  to 
be  got  up  for  the  purpose  of  purchasing 
the  mine;  but  what  follows  is  still 
stranger  to  the  same  effect :  "  I  told  Pa^k 
it  was  disadvantageous  to  me  for  the  mine 
to  be  sold  to  an  English  compa/ny  ;  for  at 
present  we  are  receiving  a  New  York 
commission,  whereas,  if  a  London  com- 
pany had  it,  we  should  only  get  a  London 
commission ;  therefore,  if  he  wished  me 
to  assist  him  in  the  sale,  he  must  guarantee 
me  from  loss  by  the  sale.  This  he  has 
agreed  to  do,  either  by  inserting  a  clause 
in  the  articles  of  sale  that  we  are  to  re- 
ceive the  consignments  of  the  ore  on  the 
present  terms  or  an  equivalent  for  it  in 
paid-up  sha/res.  (This  I  conceive  should 
not  be   less  than  10,0002.. or  15,000Z.) 
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He  wanted  me  to  go  oyer  to  London  with 
Urn  to  help  him  to  put  it  through.  I 
said  I  should  be  more  useful  to  him  here, 
by  corroborating  anything  which  the 
purchasers  might  wish  to  know  with  re- 
£;ard  to  the  mine,  whUe  yon  will  take  him 
up  to  London  and  introdnce  him  to  the 
^ylors  and  other  greaik  people."  From 
these  and  other  passages  in  the  same  and 
other  letters,  I  think  it  clear  that  Arthur 
Lewis  contemplated  that  he  and  his  father 
were  to  give  active  assistance  to  Park  in 
Belling  the  mine  to  an  English  company 
to  be  formed,  and  that  they  were  to  re- 
ceive remuneration  for  their  services, 
either  by  way  of  having  secured  to  them 
the  sale  of  the  ore  for  the  English  com- 
pany on  advantageous  terms,  or  by  re- 
ceiving some  payment  either  in  shares  or 
money,  or  both. 

On  the  31st  of  August,  Arthur  Lewis 
writes    to    James  as    follows: — "Park 
writes  me  he  leaves  for  Liverpool  on  the 
2nd.    Assist  him  all  you  can,  and  look 
after  the  loaves  and  fishes.    He  says  he 
can  afford  to  be  liberal  to  ns<    Yon  had 
better  go  up  to  London  with  all  these 
people,  to  prevent  them  falling  into  the 
nands  of  Bath  &  Sons  or  others."   To  this 
letter  there  was  a  P.S.  as  follows :  "  Park 
says, '  I  shall  first  call  on  your  father  in 
Liverpool  and  take  his  advice  as  to  the 
course  to  be  pursued,  and  shall  ask  his  aid; 
and  we  also  want  your  help  in  Salt  Lake. 
I  shall  try  to  arrange  so  iiiat  your  house 
shall  have  the  ore  shipped  to  Liverpool, 
and  will  be  willing  to  compensate  yon 
and  your  house  liberally,  ia  case  we  make 
the  sale.    We  go  to  London  with  a  per- 
fect title   (U.  S.  patent),    &c.     I    am 
willing  to  make  a  definite  arran^ment 
with  you  or  your  father,  or  leave  it  untU 
we  are  through ;  and  I  have  no  doubt  you 
will  be  satisfied.     We  can  afford  to  be 
liberal.'  "     Park  having  in  the  meantime 
started  for  England,  Arthur  Lewis  writes 
on  the  5th  of  September  to  his  &ther  a 
letter  containing  the  following  : — "  The 
Emma  it  would  be  better  perhaps  to  hand 
over  to  Taylors,   stipulating  with  Park 
before  yon  introduce  him  to  them  what 
remnmeration  you  are  to  have  if  they 
take  it  np.     5,0002.  would  not  be  too 
much  to  ask  ia  this,  as  I  can  be  very  nse- 
inl  to  them  out  here.    Also  stipulate  for 


the  sale  of  the  ore  and  the  agency  for  as 
out  here,  if  possible." 

I  now  turn  to  the  letters  from  James 
Lewis  to  Arthur  Lewis,  so  far  as  they 
bear    upon   the    question    upon   which 
the  jury  found.     The  first  of  these  is 
dated  Liverpool,  September  l'2th,  and  al- 
ludes to  Park  as  follows :— "  Park  arrives 
to-morrow,  and  I  wanted  to  be  here  when 
he  comes.     I  have  prepared  for  him  a 
statement  of  all  the  Emma  ore  since  the 
conmiencement,  in  compliance  with  in- 
structions from  New  York,  and  I  will  in- 
close yon  a  copy  of  it.     They  asked  par- 
ticularly for  all  these  details.     Of  course 
they  have  them  all  in  the  account-sales, 
but  not  tabulated."     On  the  14th  again 
he  writes  from  Liverpool: — "Mr.  Park 
and  Mr.  Stewart"  (who  was  acting  with 
Park  in  endeavouring  to  sell  the  mine) 
"  were  with  me  all  yesterday ;  and  I  go 
np  to  London  on  Monday  about  the  Emma 
Mine.     I  am  to  he  remunerated  handsomely 
for  my  services."    On  the  18th  of  Sep- 
tember  he  writes  from  London : — "  I  am 
here  for  a  few  days  trying  to  assist  Mr. 
Park  with  the  Emma.  ...  I  have  had  a 
long  interview  with  John  Taylor  to-day, 
and  don't  think  he  will  have  anything  to 
do  with  the  Emma,  as  he  has  been  told 
continually    the    last  month    by    every 
Yankee  who  comes  to  his  of&oe — and  tiiey 
have  been  there  by  shoals — that  it  is  a 
deposit,  and  that  the  mine  has  been  over- 
strained.    Mind  yon  don't  say  anything 
about  this  in  Salt  Lake  or  to  any  one. 
Mr.  Park  wants  me  to  stop  all  the  week, 
but  this  I  cannot  do  ;  besides,  he  has  got 
letters  to  all  the  people  here,  and  goes  to 
them  direct,  and  only  wants  me  to  certify, 
as  it  were,  to  the  quantity  of  the  ore ; 
and  I  don't  expect  to  get  anything  out  of 
it  all,  though  he  talks  cash  liberally :  but 
I  have  not  gfot  it  in  writing.     He  is  going 
to  see  Albert  Grant,  who  brought  out 
the  Mineral  F^H,  and  his  confederates  ^ot 
the  chief  pull  out  of  it.     The  Taylors  did 
not    get  more   than  a   few    thousands. 
However,    Taylor    told  me  that  Grant 
would  not  take  it  np,  as  the  Stock  Ex- 
change  want  him  to  clear  up  and  havo 
some  return  for  the  other  mining  adven- 
tures floated." 

This  letter  seems  to  shew  that  James 
Lewis  at  that  time  had  been  assisting 
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Park  to  indaoe  persons  likely  to  be  instra- 
mental  in  forming  a  oompanj  to  take  up 
the  pnrchase  of  the  mine ;  bat  that  he 
was  not  at  that  time  sanguine  of  obtain- 
ihg  saoh  terms  from  Park  as  to  make 
him  oare  about  giving,  himself,  any  farther 
assistance.  Bat,  on  the  23rd,  it  appears 
that  Park  had  made  something  more  like 
a  definite  promise,  and  that  the  defend- 
ant James  Lewis  was  ander  the  impres- 
Bion  that  the  mine  was  already  sold.  He 
then  writes  from  Liverpool  as  follows  s — 
"  Emma  Mine.  All  this  keep  to  yourself, 
and  do  not  repeat  it.  Mr.  Park  has  sold 
the  Emma  Mine  throngh  Coates  & 
Hankey,  London,  for  800,000?.,  &c.  He 
promised  me  5,0002.  in  any  case ;  and,  if 
he  got  his  own  price,  he  said  he  would 
make  the  amount  10,0002."  It  appeared 
that  this  sale  through  Coates  d;  HEinkey 
fell  through ;  and,  on  the  7th  of  October, 
James  Lewis  again  wrote  to  his  son  from 
Liverpool  a  letter  in  which  he  said — 
"  Park  remains  (that  is,  in  England)  to 
close  the  Emma.  He  says  aU  is  going  on 
well,  and  he  will  telegraph  me  when  he 
wants  me  in  London.  I  expect  they  can 
all  get  on  without  me." 

atSate  Park's  arrival  in  England, 
James  Lewis  had  written  to  Taylors  on 
the  6th  of  SOT>tember  a  letter  in  which 
he  said : — "  I  have  had  a  letter  this  morn- 
ing from  New  York  mentioning  that  one 
of  the  owners  of  the  Emma  Mine  is  on 
his  way  here,  and  will  arrive  next 
Wednesday  to  place  this  mine  also  on 
the  English  market.  It  is  a  big  afiair, 
and  an  enormous  amount  will  be  required. 
I  am  well  posted  up,  and  know  all  about 
the  Emma."  The  rest  of  this  letter 
related  to  another  mine  oaUed  the  Flag- 
staff, in  relation  to  which  James  Lewis 
wrote  that  he  had  informed  the  owners 
of  that  mine  that  they  must  not  expect 
the  sum  mentioned  by  them,  namely, 
250,000!.,  but  take  less,  and  take  pcurt- 
fwyment  in  tharea.  He  then  proceeded 
as  follows,  referring  to  the  Flaestaff 
mine: — "As  regard  your  (Taylors') 
remaneration,  I  said  that  you  could  not 
look  at  it  onder  20,0002.  to  25,0002.,  or, 
if  they  wished  to  pav  by  commission,  10 
to  12f  per  cent,  on  we  amount  realized; 
and  there  is  no  doubt  they  (the  vendors) 
will  pay  OS  liberally  to  get  it  taken  up 
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by  your  firm :  you  must  provide  for  me 
out  of  this  amount,  and  liberally.  There- 
fore, if  I  receive  3,0002.  or  5,0002.,  add 
U  to  yow  amomU." 

On  the  8th  of  November,  1871,  the 
plaintiff  company  was  reg^tered.  The 
memorandum  of  association  stated  the 
first  of  the  objects  for  which  the  company 
was  established  to  be,  "  the  carrying  oat 
of  an  agreement  dated  the  4th  of 
November,  1871,  between  Trenor  William 
Park  of  the  one  part,  and  Qeorge  Henry 
Dean  of  the  other  part."  The  capital  of 
the  company  was  1,000,0002.,  in  50,000 
shares  of  202.  each.  The  agreement  of 
the  4th  of  November  was  one  whereby 
Dean,  as  trustee-  for  the  intended  company, 
agreed  on  behalf  of  the  company  to 
purchase  the  mine,  &o.,  for  1,000,0002., 
of  which  500,0002.  were  to  be  paid  in 
cash  and  the  residue  in  shares  of  the 
company.  This  agreement  was  men- 
tioned m  the  articles  of  association  of 
the  company  as  being  adopted  hy  the 
company  so  &r  as  its  provisions  were 
intended  to  be  binding  on  the  company 
thereby  contemplat«d. 

On  the  9th  of  November,  the  pro- 
spectus of  the  company  was  iasaed. 
Both  the  defendants  swore  that  they 
first  saw  it  in  the  advertisement  columns 
of  a  newspaper,  and  that  they  gave  no 
express  authority  for  the  use  of  their 
names  in  it.  The  prospectus  stated  that 
Messrs.  Lewis  &  Son  (the  defendants) 
had  sold  ore  from  the  mine  between 
October,  1870,  and  May,  1871,  to  the 
amount  of  78,0002.  odd,  and  averaging 
with  ore  sold  by  Bath  &  Sons  aboat  382. 
per  ton  in  price ;  and  that  from  the  1st 
of  May,  1871,  to  the  let  of  September, 
1871,  the  amount  sold  by  them  had  been 
1,888  tons  for  64,1002.  odd.  It  also 
stated  that  Messrs.  Lewis  &  Son  and 
Messrs.  Bath  ic  Sons  "  would  be  ready  to 
answer  any  inquiries  relating  to  the  ores, 
arid  the  former  firm  also  as  regards  the 
mine,  one  of  their  fwm  having  been  at  the 
mine  for  some  time."  On  the  11th  of 
November,  James  Lewis  wrote  Arthur  a 
letter  containing  the  follo°{ring  passages 
alladine  to  the  Flagstaff  miae,— "  Flag- 
staff. I  have  never  beffli  able  to  find  out 
the  names  of  the  p^hasers;  bat  it 
appears  from  a  letter  received  two  days 
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sinoe  that  the  mine  is  as  good  as  sold ; 
but  he  (the  writer  of  the  letter)  wants 
me  in  London  on  Monday  abont  it.  He 
thinks  he  can  divide  some  phmder  with 
me,  if  there  is  any  to  be  had ;  but  he 
will  not  say  who  the  parties  are."  The 
letter 'also  contained  the  following  pas- 
sage:— "Emma.  I  send  yon  a  paper 
with  the  prospectus,  and  the  shares  are 
quoted  to  three  preminm.  This  of  course 
is  a  Stock  Exchange  dodge,  as  the 
prospectus  is  not  yet  out  except  in  the 
newspapers.  I  am  writing  to  Mr.  Park 
to  let  me  have  half  the  amotmt  he  promised 
me  in  paid-up  shares;  but  he  does  not 
often  toke  any  notice  of  the  letters  I 
write  to  Irim." 

Between  the  11th  and  23rd  of  No- 
reraber,  several  letters  passed  between 
James  Lewis  and  persons  who  had 
received  the  prospectus,  referring  to  the 

Kragraph  stating  that  one  of  the  firm  of  * 
wis  &  Son  had  been  at  the  mine  for 
some  time,  and  that  they  would  be  ready 
to  answer  inquiries  as  to  the  mine,  and 
inquiring  whether  Lewis  &  Son  believed 
all  that  was  stated  in  the  prospectus. 
The  answers  to  these  letters  varied  in 
language  to  some  extent,  but  they  were  all 
to  the  effect  that  the  figures  given  in  the 
prospectns  as  to  the  quality  of  the  ore 
sold  by  the  firm  and  the  amount  realised 
were  perfectly  correct,  but  that  they  could 
graarantee  nothing  farther,  and  tnat  the 
persons  inquiring  must  act  upon  their 
own  jadgpment  as  to  whether  they  applied 
for  snares.  They  also  inclosed  a  copy  of 
the  prospectns  and  a  copy  of  a  report 
by  Professor  Silliman  as  to 'the  mine, 
and  stated  that  "  the  future  of  the  mine 
entirely  depended  on  the  full  realisation 
of  this  report."  In  several  of  these 
letters  the  defendant  James  Lewis  ad- 
vises his  correspondents,  being  trustees 
or  clergymen,  not  to  invest  in  mining 
shares ;  and  in  one  of  Ihera  he  says : 
"We  can  g^narantee  nothing,  nor  under- 
take any  responsibility,  as  it  is  no  in- 
terest to  ns  whether  you  become  a  share- 
holder or  not."  In  some  of  the  previous 
letters  he  had  informed  the  inquirers 
that  they  were  too  late  to  apply.  The 
effect  of  the  allusion  to  Professor  Silli- 
man's  report  appears  clearly  in  a  letter 
to  one  of  these  applicants,  of  the  2nd  of 


December,  1871,  in  which  James  Lewis, 
writing  in  the  name  of  Lewis  &  Son, 
says :  "  But  as  to  the  future  of  the  mine, 
it  is  impossible  for  us  to  give  an  opinion, 
as  all  entire^  depends  on  the  full 
realization  of  Professor  SUliman's  report 
as  to  whether  it  is  '  a  true  fissure  vein,' 
or  simply  '  a  deposit.'  He  speaks  very 
decidedly  on  this  point ;  and  he  is  con- 
sidered a  great  authority  in  the  States. 
All  depends  upon  this  one  point,  and  no 
doubt  from  what  yon  say  you  have  heard 
to  the  contrary.  Our  Mr.  Arthur  Lewis 
has  visited  the  mine,  and  resided  at  Salt 
Lake  for  some  months  past,  and  he  is 
now  on  his  way  home.  In  a  letter  to 
hand  this  morning  he  mentions  that 
there  are  3,300  tons  of  ore  at  the  railway 
depot  to  come  here." 

The  principal  use  of  these  letters  made 
at  the  trial  was,  to  endeavour  to  shew 
that  the  defendant  James  Lewis  was 
Betting  up  Professor  Silliman  as  a  trust- 
worthy witness  as  to  the  value  of  the 
mine;  whereas  it  was  contended  that 
other  letters  to  which  I  have  only  referred 
for  other  purposes,  in  passages  not  set 
out,  prov^  tliat  he  and  Arthur  Lewis 
knew  that  Professor  SiUiman  was  a 
person  of  doubtful  integfrity.  I  do  not 
refer  to  this  letter  here  as  bearing  upon 
any  such  question,  because  the  jury 
declined  to  express  an  opinion  upon  the 
question  of  suppression  of  material  facts, 
fraudulently  or  otherwise,  as  bearing 
upon  the  claim  for  conspiracy;  but  it 
was  also  contended  that  they  bore 
materially  upon  the  question  of  promo- 
tership  ;  and  I  think  the  passages  above 
quoted  were  admissible  also,  and  to  some 
extent  important,  upon  that  issue. 

On  the  28rd  of  November,  James 
Lewis  wrote  to  Arthur  a  letter  from 
which  the  following  is  an  extract : — 
"  Emma. — I  have  not  heard  the  result  of 
the  application  for  shares,  nor  how  many 
have  been  applied  for.  Before  I  went 
last  to  London,  I  wrote  to  ask  Park  if  he 
would  arrange  to  let  me  haive  hfdf  the 
amount  he  promdsed  me  in  shares;  and, 
when  I  saw  him  in  London,  he  said  he 
would  arrange  it  all  to  my  satisfaction ; 
and  I  have  heard  nothing  since.  Park  has 
made  a  great  mistake  in  letting  Grant 
have  anything  to  do  with  it,  as  he  is  not 
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thought  anTthiag  of ;  and  when  it  was 
known  that  he  was  connected  with  it, 
people  drew  baok.  You  will  reoeiye  from 
liondon  a  paper  with  an  article  about  the 
Emma;  and  I  abo  send  you  a  Timet 
with  an  article  upon  silver  mines  in 
general.  The  day  is  past  for  selling  them 
at  such  &bnlons  prices.  I  have  been 
inundated  with  applications  &om  all 
quarters.  I  am  not  so  very  certain  that 
I  shall  get  the  ore  consignments  firom  the 
new  company.  Look  after  it  in  New 
York  all  yon_can.  Stewart  I  believe  goes 
out  on  Saturday." 

On  the  same  day,  the  23rd  of  Novem- 
ber, a  minute  was  entered  in  the  com- 
pany's books  stating  that  it  was  arranged 
"that  the  present  consignees,  Bath  & 
Sons  and  Lewis  &  Son,  be  continued  for 
the  present,  reducing  the  commission  to 
one  per  cent." 

James  Lewis  in  his  oral  testimony 
swore  that,  beyond  introducing  Park  to 
Taylor  and  to  a  Mr.  Blake,  he  did  nothing 
wMch  assisted  him  in  any  way  in  selling 
the  mine,  and  that  both  of  these  intro- 
ductions came  to  nothing ;  that  he  had 
nothing  to  do  with  drawing  up  the 
prospectus ;  that  he  first  heard  of  the 
purchase  of  the  mine  in  the  newspaper ; 
that  the  remuneration  to  be  received  by 
his  firm  for  their  assistance  was  in  con- 
sideration of  the  loss  they  would  be  put 
to  by  only  receiving  a  1  per  cent, 
oommisaion  instead  of  a  2^  per  cent, 
commission  on  the  sale  of  ore ;  that  he 
never  authorised  the  use  of  his  firm's 
name  in  the  prospectus,  though  he  never 
repudiated  it  to  the  company  or  its. 
promoters;  and  that  they  bought  150{. 
worth  of  shares  in  the  company  in  May, 
1872,  at  a  premium,  by  which  eventually 
they  lost  7002.  He  said  on  cross-exami- 
nation that  he  knew  that,  if  the  concern 
ioas  to  he  sold  at  all,  it  mutt  be  to  a  com- 
pony  to  be  formed.  He  admitted  that, 
in  the  case  of  the  Flagstaff  mine,  by  the 
passage  referred  to  above  in  the  letter  of 
the  6th  of  September,  1871,  he  meant 
that  his  firm  were  to  have  3,O0OZ.  or 
5,000{.  for  assisting  to  get  up  a  company 
to  take  that  mine,  and  that  the  expression 
"to  place  the  Emma,"  in  that  letter, 
meant  to  sell  the  Emma  to  a  company  to 
be  formed.     He  said  that  Park  and  the 


263 


other  owners  of  the  mine  were  under  no 
obligation  to  secure  the  commission  to 
his  firm ;  and  on  being  asked  "  whether 
it  was  not  because  he  promised  Park 
to  do  his  best  in  assisting  him  to  get  up 
a  company  to  purchase  me  mine  that  he 
was  to  receive  compensation,"  he  said, 
"  It  was  for  that  and  the  loss  of  the 
commission  combined.  It  was  to  intro- 
duoe  them  to  people  to  get  up  a  covtpaay." 
Being  cross-examined  as  to  a  letter 
written  by  his  son  (after  consultation 
with  him)  to  the  Hour  newspaper  in 
February,  1876,  in  answer  to  a  s^tement 
which  had  then  recently  appeared  al- 
ledging  that  they  had  received  5,0002.  in 

giid-np  shares  of  the  company  from 
ark,  in  which  letter  was  this  passage : — 
"  these  shares  were  given  to  us  by  Mr. 
Park  in  lieu  of  an  account  due  to  us  on 
the  consignment  of  ore;  and  we  had 
nothing  whatever  to  do  with  the  sale  of 
the  mine  to  the  present  English  com- 
pany," both  the  defendants  admitted  that 
this  was  an  inaccurate  statement,  and 
said  that  it  ought  to  have  been  "  for  loss 
of  commission  on  sale  of  ore,"  and  that 
nothing  at  the  time  was  due  to  them  for 
sale  of  ore. 

Arthur  Lewis  in  his  evidence  stated 
that,  upon  his  first  introduction  to  Park 
in  America,  he  was  informed  by  Park 
that  he  wished  to  sell  the  mine,  and  was 
told  by  him  that  many  companies  were 
being  brought  out  iu  London  for  the 
purchase  of  mines  in  America.  He  said 
that  Park  as  early  as  July  had  asked  him 
whether  he  could  assist  him  in  the  sale  of 
the  mine,  and  he  stated  that  he  could 
hardly  expect  him  to  assist  him  when  it 
was  directly  opposed  to  his  interests, 
because  it  would  involve  the  loss  of  the 
New  York  commission ;  and  that  Park 
then  said,  "  I  don't  want  yon  to  lose  by 
it ;  and  if  you  can  render  me  assistance, 
I  will  undertake  you  shall  not  lose  by  it, 
either,  when  I  come  to  sell  it,  by  making 
a  term  that  your  firm  shall  continue  to 
receive  commission  at  the  present  rate, 
or  an  equivalent ; "  and  that  there  was 
no  arrangement  made  in  America  as  to 
what  the  equivalent  should  be ;  that  he 
got  the  Times  with  the  prospectus  in  it 
just  as  he  was  leaving  New  York,  aud 
when  he  got  to  England  the  company 
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had  Btartod,  and  he  first  disoossed  the 
terms  of  the  oommission  at  tibe  meetiiur 
of  the  12th  of  December,  and  gave  amSi 
true  information  as  he  poasessed  to  the 
directors  on  that  occasion.  Being  asked 
on  cross-examination  what  the  reel  con- 
sideration  was  for  Park's  promise,  he 
said:  "The  loss  of  commission:  also  I 
offered  if  I  could  he  of  anj  service  in 
corroborating  doonments,  or  anfthing  in 
my  business,  to  assist  him  in  that  respect. 
I  was  never  asked  to  render  anj  such 
assistance.  There  was  no  binding  agree- 
ment between  ns  and  Park.  We  had  no 
legal  rights  whatever  as  against  Park. 
We  trusted  to  his  word  entirely.  No  sum 
was  definitely  arranged  until  the  6th  of 
March,  when  we  received  the  shares. 
I  may  have  reminded  him  of  the  promise 
in  December.  I  knew  nothing  of  the 
agreement  between  Park  and  Grant  until 
I  received  the  shares:  then  Park  gave 
me  a  renimS  of  the  terms  on  which  they 
were  to  be  held ;  and  I  held  then  on  the 
terms  of  the  paper  of  March  9th,  1872." 
The  following  letter  (omitting  an 
immaterial  passage),  which  was.  not 
dated,  but  was  agreed  to  have  been 
written  about  the  time  at  which  the  250 
shares  were  transferred  by  Park  to  the 
defendants,  namely,  about  the  6th-9th 
of  March,  1872,  was  put  in  : — "  My  dear 
Father, — I  have  just  seen  Park.  He 
wants  to  know  on  what  terms  we  will 
take  the  stock,  namely,  whether  we  will 
put  it  in  with  the  500,0002.  (i.e.  the  half 
purchase  money  to  be  taken  in  paid-up 
shares)  and  let  it  be  sold  along  with  it 
pro  rata,  when  Park  and  Albert  Grant 
think  best,  or  whether  we  will  take  it 
and  control  the  sale  ourselves,  subject  to 
the  following  conditions. — To  be  held  for 
twelve  months,  unless  previously  sold 
under  following  agreement : — Grant  has 
no  right  to  sell  below  par,  and  no  right 
to  sell  above  par  witiiont  Mr.  Park's 
consent;  but,  if  Mr.  Park  refuses  to 
consent,  he  must  take  the  stock  at  the 
price  offered.  Park  has  also  a  right  to 
sell,  placing  Ch?ant  under  similar  con- 
ditions. When  sold.  Grant  to  receive  11. 
per  share,  and  half  the  amount  of  the 
premium  realized.  Of  course,  in  the 
above  arrangement,  we  would  occupy 
Park's    place.      Whether  we  sell  them 


ourselves  or  not,  we  shonld  still  have 
to  pay  G^nt,  as  above.  I  almost  think 
we  should  do  better  to  have  the  control 
of  the  eaia  onrselves,  though  Park  will 
undoubtedly  sell  to  great  advantage, 
knowing  exactly  what  is  doing  at  the 
mine  and  the  right  time  to  sell.  Grant 
is  obliged  to  support  the  market  at  his 
own  expense.  We  also  can  g^  informed 
by  M'lntosh  and  Johnson  what  is  doing. 
Telegraph  me  in  the  morning  early  your 
views  on  the  subject  both  here  and  to 
Andrews'  office.  No  amount  was  named. 
When  I  decide  which  way  we  will  talca 
the  thairee,  Park  will  make  them  over  to 
me.  Let  me  know  your  views  early  W 
telegraph.  If  I  get  them  here  by  11 
o'clock,  I  will  call  at  his  house,  and  try 
to  get  the  stock  to-morrow." 

On  the  9th  of  March  the  foUowing 
agreement  was  entered  into  between 
Lewis  &  Son  and  Park  : — "  Whereas 
T.  W.  Park  has  transferred  to  James 
Lewis  &  Son  250  shares  in  the  Enuna 
Silver  Mining  Company,  limited,  which 
transfer  of  said  shares  is  made  under  the 
a^rreement  that  the  certificate  of  said 
shares  should  be  held  by  Albert  Grant 
for  the  space  of  one  year  from  the  1st  day 
of  February,  1872,  unless  previously  sold 
with  the  consent  of  said  Chant ;  and  when 
sold  said  Grant  to  receive  12.  on  each 
share,  and  in  addition,  one  half  that  may 
be  received  for  said  shares  above  par. 
Said  Grant  shall  have  the  right  to  sell 
said  shares  in  his  discretion,  first  giving 
said  James  Lewis  &  Son  the  privilege  of 
taking  such  shares  at  the  price  said 
Cbtmt  may  propose  for  the  same  :  Now, 
it  is  agreed  between  the  said  James  Lewis 
&  Son  and  said  Albert  Ghrant  on  the 
terms  above  stated." 

In  accordance  vrith  this  agreement 
the  shares  were  placed  in  Giant's  hands 
and  sold  on  the  16th  of  May,  1872,  for 
7,5002.,  of  which  sum  Grant  received 
1,5312.  5s.,  and  the  defendants  5,9682. 15<.; 
for  which  sum  and  dividends  upon  the 
250  shares  and  interest,  the  plaintifi 
claimed  to  recover  as  money  received  by 
the  defendants  as  trustees  for  the  com- 
pany,  and  under  such  circumstances  as 
to  be  liable  to  refund. 

In  addition  to  the  oral  evidence  and 
letters  above  referred  to,  the  plaintiflH 
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lelied  upon  Hbo  following  answer  by  tlie 
defendants  on  interroga^ries,  as  shew- 
ing that  they  were  promoters  of  the 
company,  and  that  the  shares  which  they 
were  to  receive  were  to  be  a  portion  of 
the  pnrchase-money  withoat  any  con- 
sideration as  between  the  defendants  and 
the  company,  or  as  between  Park  and 
tiie  company.  In  answer  to  the  17  th 
interrogatory,—"  The  said  T.  W.  Park 
in  or  about  September,  1871,  promised  as 
5,0002.,  and  if  he  sold  the  mine  at  his 
own  price,  he  said  he  wonld  make  it 
10,000{.  The  said  promise  was  made  in 
fulfilment  of  a  verbal  promise  made  by  the 
said  T.  W.  Park  to  tlie  defendant  Arthur 
Lewis  when  in  Salt  Lake  City,  in  Jaly, 
1871,  that  if  we  wonld  assist  him  in  the 
sale  of  the  mine  in  England,  he  wonld 
gnarantee  as  &om  loss  by  the  sale,  either 
by  caasing  to  be  inserted  in  the  ag^ree- 
ment  for  sale  a  stipnlation  that  we  shoold 
continue  to  receive  the  consignment  of 
the  ore  at  the  then  rate  of  commission 
(2^  per  cent.)  or  receive  cm  equivalent  in 
paid-vp  shares.  The  said  T.  W.  Park, 
in  September,  1871,  informed  the  de- 
fendant James  Lewis  that  he  ooald  not 
saoceed  in  secnring  to  ns  a  continuance 
of  the  consignment  of  the  ore  on  the  old 
terms,  and  in  lieu  thereof  promised  to 
make  us  the  above  payment.  Instead  of 
taking  it  in  money  we  took  250  paid-up 
shares  in  satisfaction  of  Mr.  Park's  pro- 
mise. There  never  was  any  written 
agreement:  it  was  verbally  arranged 
(bat  when  we  cannot  state)  that  the  said 
T.  W.  Park  should  transfer  to  us  the 
above  number  of  shares.  The  said 
T.  W.  Park  never  paid  us  or  either  of  us 
any  sum  whatever  in  cash,  nor  did  he 
give  us  or  either  of  us  any  consideration 
whatever  in  respect  of  the  said  sale." 

The  secretary  of  the  company,  Mr. 
Tooke,  was  called  for  the  plamtiffii,  who 
said  that  he  had  called  at  the  defendants' 
office  at  Liverpool  to  ask  Mr.  Arthur 
Lewis  his  opinion  of  the  mine,  and  that 
he  had  informed  him  that  he  had  seen  it, 
and  that  the  company  had  a  very  vala- 
able  property;  whereupon  he  requested 
Arthur  Lewis  to  caU  on  the  board,  which 
he  did,  as  before-mentioned,  on  the  12th 
of  December.  The  purchase-money  was 
paid,— 400,000!.  on  the  4th  of  December, 
Vox.  48.— q3.,  Cf .  9e  Excb. 
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1871,  63,0001.  cm  the  20th  of  December, 

1871,  17,0002.  on  the  80th  of  Januaty, 

1872,  7,000Z.  in  Febmary,  and  18,0002. 
in  March ;  and  500,0002.  value  in  Ediareg 
was  allotted  to  the  vendors  on  the  5th 
of  December,  1871,  induding  the  shares 
afterwards  sold  by  Qrant  for  the  defend, 
ants  in  May,  1872.  The  250  shares  were 
transferred  &om  Park  to  Arthur  Lewis 
on  the  14th  of  March,  1872. 

After  hearing  the  evidence  on  both 
sides,  as  well  as  at  the  end  of  the  plain, 
tiffs'  case,  Sir  Henry  James,  for  the 
defendants,  claimed  judgment  on  the 
ground  that  there  was  no  evidence  for 
the  plaintiffs  on  either  ground  of  claim. 
I  thought  there  was  evidence  for  the  jury 
on  both  of  the  plaintiffs'  contentions,  and 
left  several  questions  to  the  jury.  I  in- 
vited the  counsel  on  both  sides  to  sug- 
gest any  further  questions ;  but  none 
were  suggested ;  Sir  Heniy  James  de- 
clining to  suggest  any,  on  the  ground 
thai  he  did  not  feel  justified  in  giving 
any  colour  to  what  he  contended  was  a 
wholly  imfounded  action  without  any 
particle  of  justification  either  in  law  or 
&ct. 

The  questions  were  mostly  directed 
to  the  claim  founded  upon  a  conspiracy 
(which  I  defined  to  mean  a  conspiracy, 
by  firandulent  misrepresentations  or  sup- 
pressions, to  assist  Park  and  others  in  the 
sale  of  the  mine  at  a  price  beyond  its 
value).  But  questions  5,  6,  7  and  8 
were  intended  to  bear  upon  the  second 
branch  of  the  claim.  And  I  also  told 
the  jury  that  I  should  ask  them  the 
question  generally  whether  they  intended 
to  find  for  the  plaintiffs  or  for  the  de- 
fendants. 

The  questions  handed  to  the  jury  in 
writing  were  as  follows  : — 

1.  !&d  the  defendants  conspire  to- 
gether with  Park  and  others  to  assist  or 
enable  him  or  them  to  sell  the  mine  at  a 
price  in  excess  of  its  real  value  ? 

2.  Were  the  plaintiffs  induced  to  enter 
into  the  contract  for  the  purchase  of  the 
mine  by  reason  of  such  a  conspiracy  as 
above? 

3.  Did  the  defendants,  in  pursuance  of 
such  conspiracy,  state  any  &cts  &lse  to 
their  knowledge  in  order  to  induce  the 
plaintiffs  to  purchase  the  mine  P 
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4.  Did  they  fraudnleiitly  snppresa  any 
&ot8  irhioh  woald  have  been  material  to 
be  disclosed,  with  the  intention  of  in> 
dncing  the  plaintiffs  to  pnrohase  the 
mine  at  a  price  in  ezoess  of  its  real  value? 

5.  The  same,  omitting  the  word  fraa> 
dnlently. 

6.  Were  they  promoters  of  the  com- 
pany ? 

7.  Do  Ton  find  for  the  plaintiflb  on  the 
paragraph  8  in  the  statement  of  claim, 
or  for  the  defendants  as  in  paragraph  7 
of  the  statement  of  defence  P 

8.  The  same  as  to  parsigraph  9  of  the 
statement  of  claim  and  8  of  defence. 

9.  Assuming  the  plaintiffs  to  be  en- 
titled to  recover  as  for  a  conspiracy, — 
what  damages  ? 

10.  Assuming  the  defendants  were  pro- 
motors,  and  as  such  liable  to  refund, — 
what  damages  P 

The  jury,  after  a  long  absence,  stated 
that  they  were  hopelessly  disagreed  as  to 
the  first  five  questions,  and  as  to  the 
seventh  and  eighth  (1).  But,  as  to  the 
sixth,  they  found  that  the  defendants  were 
promoters  of  the  company ;  and,  in  answer 
to  the  question  whether  they  were  agreed 
to  give  a  verdict  for  the  plaintifis  or  the 
defendante,  at  first  they  said  they  were 
not  agreed,  but  afterwards  added  tha/b,  if 
the  question  was  rightly  put  as  a  ques- 
tion for  them  whether  Uie  defendants 
were  promoters  or  not,  they  intended  to 
find  for  the  plaintiffs  for  the  amount  of 
8,188L,  namelv,  the  5,968L  16«.  for  which 
the  shares  sold,  1,8232. 15«.  8d.  interest, 
3032.  dividends,  92Z.  lis.  8d.  interest  on 
dividends. 

Both  sides  having  requested  me  to 
adjourn  the  case  for  further  considera- 
tion, I  did  so,  and  heard  very  learned 
elaborate  arguments  on  the  26th  and 
27th  of  November,  and  on  the  7th  and 
20th  of  December  last.  Both  sides 
claimed  judgment — the  plaintiffs,  upon 
the  findings  of  the  ju^  so  &r  as  related 
to  the  claim  for  a  remnding  of  the  pro- 
ceeds of  the  shares ;  the  defendante,  on 
1h»  whole  claim,  on  the  ground  that 
there  was  no  evidence  whidi  ought  to 

(1)  These  _  7th  and  8th  qneBtionB  the  learned 
Judge  hu  since  oonsideTed  to  be  immaterisL — 
See  post,  page  268. 


have  been  left  to  the  jury  in  support  of 
either  portion  of  of  the  claim. 

I  have  already  said  that  I  am  clearly 
of  opinion  that  uiere  was  evidence  which 
I  could  not  properly  have  withdrawn 
&om  the  jury  applicable  to  the  claim  for 
conspiracy.  It  consisted  partly  of  letters, 
partly  of  conversations  upon  which  widely 
different  interpretations  were  placed. 

If  the  plaintiffs'  view  of  the  evidence 
as  a  whole  and  in  ito  ibost  debateable 
parte  had  been  adopted  by  the  jury,  I 
should  have  thought  there  was  ample 
ground  upon  which  they  might  have 
found  an  agreement  between  the  defend- 
ante and  Park  to  aid  one  another  in 
palming  off  a  comparatively  worthless 
mine  by  stetemente  known  to  be  fidse 
and  to  which  all  would  be  parties,  for 
the  purpose  of  making  an  illegitimate 
profit  out  of  the  persons  who  might  be 
induced  by  such  means  to  form  a  com- 
pany  foi;  its  purchase.  Indeed,  upon  the 
plaintiffs'  construction  of  the  evidence,  I 
think  the  defendante  would  be  brought 
within  the  definition  of  conspiracy,  laid 
down  by  the  Lord  Chief  Justice  as  appli- 
cable even  to  criminal  cases,  in  The  Queen 
v.  Wa/rburton  (2),  cited  by  Mr.  Bo  wen  in 
his  able  argument. 

On  the  other  hand,  if  the  defendante'  - 
explanations  of  this  evidence  were  ac- 
cepted, the  defendante  had  done  nothing 
fraudulent  or  wrong — at  aU.  evente  in 
such  a  manner  as  to  be  Uable  to  the 
plaintiffs  in  an  action  for  conspiracy.  But, 
the  jury  having  been  discharged  upon  all 
questions  put  to  them  in  relation  to  this 
part  of  the  claim,  I  have  absteined  &om 
recapitulating  any  of  the  evidence  which 
was  applicable  to  it  only;  and  I  shall  sa/ 
no  more  about  it,  because  I  think  it 
fairer  not  to  do  so.  The  true  construc- 
tion of  the  letters  referred  to,  and  of  the 
conduct  of  the  parties,  was  entirely  for 
the  juiy ;  and  it  would  be  impossible  to 
disctiss  it  in  a  judgment  without  running 
serious  risk  of  prejudicing  the  &ir  trial 
of  that  part  of  the  claim,  should  it  again 
come  before  a  jury. 

When  the  case  came  before  me  first, 
npon  further  consideration,  I  statM  that 

(2)  40  Law  3.  Bep.  M.C.  22 ;  s.  e.  Law  Bep.  1 
C.C.B.  274. 
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I  felt  yery  great  diflSctdty  upon  the  point- 
whether  I  otight  to  hear  an  argument  at 
all,  in  a  case  where  the  jnry  have  been 
discharged  as  to  bo  important  a  question 
as  that  first  raised  in  this  case.  I  felt 
boond,  however,  at  the  urgent  request  of 
both  parties  to  hear  the  views  of  both 
sides  follj  discussed,  in  order  that  I 
might,  if  possible,  prevent  a  four  dajs' 
enquiiy  firom  being  wholly  useless  and 
abortive.  And  I  have  come  to  the  con- 
clusion that  I  ought  to  give  judgment 
upon  that  part  of  the  case  to  which  the 
finding  of  the  juir  relates,  although  the 
plainti^  decUned  to  give  any  under- 
taking to  abandon  the  other  part  of  their 
claim,  and  although  the  defendants  have 
still  reserved  to  them  all  their  rights  of 
appeal,  as  well  as  that  of  moving  the 
Divisional  Court  for  a  new  trial  on  the 
ground  of  misdirection,  or  on  the  ground 
that  the  verdict  was  ag^nst  evidence. 

I  am  of  opinion  that  I  have  power  to 
do  this  by  Order  XL.  rule  10,  which 
gfivea  power  to  the  Court,  npon  a  motion 
for  jnd^ent,  if  satisfied  that  it  has  before 
it  ul  tihe  materials  necessary  for  finally 
determining  the  questions  in  dispute,  or 
any  cf  them,  to  give  judgment  accord- 
ingly. This  order  (which  was  made  in 
1875)  must,  I  think,  be  now  read  as  ap- 
plicable to  section  17  of  the  Act  of  1876 
(39  &  40  Vict.  c.  59),  which  provides 
that  all  proceedings  in  an  action  down 
to  and  including  final  judgment,  shall, 
so  far  as  practicable,  be  heard  by  the 
Judge  before  whom  the  trial  took  place. 

It  was  admitted  by  the  plaintiffs' 
counsel  that  I  had  a  discretion  whether 
to  act  upon  this  power  or  not.  Upon 
the  whole  I  think  it  may  be  better  for 
the  parties  that  I  should  do  so ;  and  I  do 
BO  accordingly. 

The  q|uesiaoD|  then,  which  I  have  to 
decide  is,  whether  the  plainidfis  are 
entitled  to  judgment  upon  the  finding 
of  the  jury  that  the  defendants  were  pro- 
moters of  the  company,  and  upon  the 
general  finding  for  the  plaintiffs,  assuming 
that  particular  question  to  have  been  one 
for  the  joiy. 

The  grounds  npon  which  the  d^end- 
ants'  counsel  contended  that  I  ought, 
notwithstanding    this    finding,   to    give 
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judgment  for  the  defendants  were  several. 
First,  it  was  said  that  the  defendants 
came  within  no  definition  of  promoters  to 
be  found  in  any  of  the  cases  decided  on 
the  subject ;  that  there  was  no  act  done 
by  them  in  any  way  conducive  to  the 
creation  of  the  company,  nor  any  duty 
existing  on  their  part  to  inform  the  com- 
pany of  their  arrangements  with  Park ; 
and  it  was  contended  that  I  ought  not  to 
have  left  the  question  to  the  jury  whe- 
ther they  were  promoters  or  not,  on  two 
grounds — first,  that  the  question  is  essen- 
tially a  question  of  law,  not  of  &ctj 
secondly,  that  there  was  no  evidence  in 
support  of  the  proposition  that  they  were 
promoters,  to  be  left  to  the  jury  in  this 
case.  It  was  also  argued  that  they  oould 
not  be  promoters  of  this  company,  be- 
cause there  was  no  evidence  that  they 
had  anything  to  do  with  its  establish- 
ment, even  though  they  might  have  con- 
templated throughout  that  their  assist- 
ance of  Park  was  to  end  in  his  selling 
the  mine  to  tome  company  to  be  promoted 
by  him. 

The  plaintifis,  on  the  other  hand, 
contended  that  the  question  whether 
the  defendants  were  promoters  or  not, 
was  properly  a  question  for  the  jury; 
that  there  was  ample  evidence  to  be  left 
to  the  jury  on  the  question ;  and  that^  the 
jury  having  found  that  question  in  the 
affirmative,  and  also  found  a  verdict  for 
the  plaintiffs,  the  plaintiffs  are  entitled 
to  retain  that  verdict,  and  ought  to  have 
judgment  for  the  sum  assessed  by  the 
jury  upon  that  part  of  the  case,  without 
being  compelled  to  forego  any  other 
rights  they  may  possess.  They  contended 
that  there  was  ample  evidence^  not  only 
of  the  fact  of  promotership,  but  of  such 
facts  as  to  warrant  the  luiy  in  finding 
the  verdict  generally  for  the  plaintiffs,  on 
the  ground  that  defendants  had  agreed 
to  share  a  portion  of  the  purchase-money 
pud  by  the  company,  with  a  co-promoter, 
the  vendor,  either  in  money  or  in  paid-up 
shares  of  the  company,  not  in  considera- 
tion of  any  services  rendered  to  the  com- 
pany, but  merely  by  way  of  reward  to 
them  for  their  assutonoe  to  him,  the 
vendor,  in  getting  rid  of  the  property  to 
the  company. 
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The  question  for  me  to  decide  now  is, 
onl  J  whether  there  was  any  evidence  for 
ihe  jury  upon  which  they  could  find  for 
the  pluntiffB ;  in  other  words,  whether 
I  ought,  notwithstanding  the  findings, 
to  have  directed  a  verdict  for  the  de- 
fendants. I  am  not  at  liberty  now  to 
consider  whether  the  verdict  was  against 
the  weight  of  the  evidence,  nor  whether 
my  direction  to  the  jury  in  point  of  law 
was  erroneous  or  insufficient.  But  I 
apprehend  I  can  only  now  consider  whe- 
ther the  evidence  was  so  entirely  in  fistvonr 
of  the  defendants  that  I  ought  not  to  have 
left  the  question  to  the  jury  at  all,  but 
at  the  end  of  the  evidence  to  have  given 
judgment  for  the  defendants.  This  being 
the  duty  I  have  to  discharge,  the  first 
question  which  has  to  be  decided  is, 
whether  it  is  the  duty  of  the  Judge  or 
the  juiy  upon  a  compUcatod  series  of 
&ots  to  decide  whether  certain  persons 
are  or  are  not  promoters  of  a  com- 
pany. It  appears  to  me  that,  though 
there  may  bis  cases  in  which  the  facts 
are  so  clear  as  to  admit  of  no  doubt,  this 
must  almost  always  raise  a  question  for  the 
jury,  and  that  in  this  case  (without  at  all 
wishing  to  prejudge  the  question  whether 
I  g^ve  a  sufficient  direction  to  the  jury  in 
tius  respect),  it  was  a  proper  question  to 
leave  to  the  jury. 

I  was  referred  to  a  case  which  was 
very  recently  before  the  Master  of  the 
BoUs,  The  Emma  Mining  Coinpany  v. 
Orant  (not  yet  reported),  in  which  this 
very  question  was  directed  to  be  tried  in 
an  issue  as  a  question  of  fact.  In  Ttoy- 
crost  V.  Orant  (3),  Oockbum,  L.C.J.,  and 
Bramwell,  L.J.,  both  treat  the  question 
as  one  of  fact.  And  in  a  case  tried  be- 
fore Lush,  J.,  at  Guildhall,  the  same 
opinion  was  expressed.  In  the  present 
case  I  am  clearly  of  opinion  that  it  was 
a  question  for  the  jury,  if  it  was  a  neces- 
sary question  at  tSl,  and  that  I  have  no 
power  to  disregard  their  finding  on  the 
ground  that  I  ought  to  have  withdrawn 
it  from  them.  I  do  not  think  it  neces- 
sary, having  very  fully  set  out  the  evi- 
dence bearing  upon  the  point,  to  examine 

(3)  46  law  J.  Rep.  CP.  686  ;  a.  c.  Law  Sep. 
a  C.P.  D.  469. 


it  in  detail  for  the  purpose  of  pointing 
out  all  the  facts  upon  which  I  think  a 
jury  might  be  asked  whether  the  defend- 
ants were  promoters  of  the  company  or 
not ;  but  I  think,  to  put  it  as  shortly  as 
possible,  that  there  was  evidence  of  the 
following  facts  sufficient  to  go  to  a  jury, 
and  that,  if  the  jury  were  satisfied  of  aU 
these  facts,  they  might  find  that  the  de- 
fendants were  promoters : — First,  that  the 
defendante  knew  that  the  whole  object 
of  Park  and  the  other  owners  was  to  sell 
the  mine  for  the  best  price  they  could 
obtain;  secondly,  that  it  could  only  be 
sold  to  a  company  to  be  formed  ;  thirdly, 
that  there  was  an  agreement  beforehand 
that  whatever  company  should  be  formed, 
Park  was  to  include  in  his  purchase- 
money  a  sum  sufficient  to  cover  a  sum  of 
money  to  be  handed  to  Lewis  &  Son  for 
their  assistance  to  him  in  getting  the  pro- 
perty sold;  fourthly,  that  Lewis  a  Son  did 
give  Park  active  assistance,  and  looked  to 
3ie  formation  of  the  company  by  Park  for 
their  remuneration  in  shares  oat  of  the 
purchase-money. 

But  it  was  argued  forcibly  for  the  de- 
fendants, that,  even  if  the  defendants 
were  promoters,  it  does  not  at  all  follow 
that  they  were  Imble ;  for  that  many  cases 
may  be  put  in  which  a  man  might  pro- 
perly be  found  to  be  a  promoter  of  a 
company,  and  yet  not  be  in  such  a  posi- 
tion as  to  make  him  liable  to  refund 
moneys  which  he  might  have  received 
from  the  vendors  of  the  property  which 
the  company  was  formed  to  acquire.  On 
the  other  hand,  the  plaintifis'  counsel 
admitted  that  the  mere  finding  that  the 
defendante  were  or  were  not  promoters, 
would  not  be  conclusive  as  to  uieir  being 
in  such  a  position  as  to  be  liable  to  re- 
fund the  amount  of  the  shares  received 
by  them.  On  the  contrary,  they  con- 
tended that,  independently  of  their  being 
promoters,  the  defendante  might  be 
liable  as  trustees  to  the  company  for  their 
shares  received  by  them  under  the  oir- 
cumstences  of  this  case,  and  therefore 
that  I  ought  to  give  judgment  upon  the 
finding  of  the  jury  for  the  plaintifEs  in- 
dependentiy  of  the  particular  finding  as 
to  promotership. 

Subject  to  the  question  of  whether  the 
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verdict  oaght  to  be  set  aside  and  a  new 
trial  had  on  the  ground  of  misdirection 
— which  I  apprehend  is  not  a  matter  now 
to  be  considered — and  subject  to  the  dif- 
ficulty arising  from  the  fact  that  other 
questions  left  to  the  jury  were  not  dis- 
posed of,  I  am  of  opinion  that  there 
was  evidence  upon  which  the  jury  might 
find  for  the  putintiffa  upon  the  second 
head  of  claim,  as  stated  in  the  indorse- 
ment on  the  writ,  as  a  claim  for  "  profits 
received  by  the  defendants  to  the  use  of, 
and  as  trustees  for  the  plaintifi's."  With 
regard  to  the  two  questions  put  to  the 
jury  upon  paragraphs  8  and  9  of  the 
claim  and  7  and  8  of  the  defence,  it  ap- 
pears to  me,  on  full  consideration,  that 
they  are  immaterial ;  for,  assuming  the 
version  of  the  defendants  to  be  correct, 
tiiey  do  not  touch  the  question  now  under 
consideration,  which  arises  under  para- 
graph 17  of  the  statement  of  claim  and 
paragraph  13  of  the  defence. 

Paragra^  17  of  the  claim  is  as  fol- 
lows:— "The  defendants  became  and 
were  proprietors  of  the  plaintiff  com- 
pany, but  did  not  communicate  to  the 
plaintifi"  company,  and  such  company  did 
not  know,  that  ihey  had  obtained  from 
the  said  T.  W.  Park  the  said  promise  of 
250  fully  paid-up  shares,  nor  that  the 
agreements  mentioned  in  paragraphs  7, 
8,  9,  10  and  12  had  been  entered  into, 
nor  the  &ctB  mentioned  in  paragraphs 
5,  6,  10,  11,  13,  15  and  16,  as  known 
to  the  defendants.  Such  agreements  and 
bctB  were  material  to  the  plaintiffs  to 
know,  and  as  such  promoters  the  defend- 
ants were  bound  to  disclose  them  fully, 
yet  they  did  not  disclose  them,  bat  con- 
cealed and  misrepresented  them  as  afore- 
said. If  such  agreements  and  &cts  had 
been  disclosed,  the  plaintiffs  would  not 
have  entered  into  the  agreement  to  pur- 
chase hereinafter  mentioned." 

Paragraph  18  of  the  defence  is  as  fol- 
lows : — "  As  to  paragraph  17  of  the  claim, 
the  defendants  deny  that  they  were  pro- 
moters of  the  plaintiff  company.  They 
had  nothing  whatever  to  do  with  the  pro- 
motion thereof,  and  first  knew  of  the  said 
company's  existence  from  seeing  a  coot  of 
the  said  prospectus  in  a  newspaper.  They 
deny  that  th^  had  obtained  a  promise 
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from  the  said  T.  W.  Park  of  250  or  any 
shares,  and  they  deny  that  they  were 
under  any  obligation  or  owed  anv  duty 
whatever  to  the  said  company,  and  they 
deny  that  they  concealed  or  misrepie- 
sented  any  niots  within  their  know- 
ledge. They  do  not  admit  that  the 
said  alleged  agreements  or  facts  were 
material  to  the  plaintiffs  to  know,  nor 
that  had  they  been  disclosed  the  plaintiffs 
would  not  have  entered  into  the  agreement 
of  purchase." 

The  reason  why  I  am  of  opinion  that 
the  finding^!  referred  to  are  immaterial 
is,  that  the  issues  raised  by  paragraphs 
7  and  8  of  the  defence  appear  to  me  to 
be  the  only  issues  as  to  the  exact  amowU 
of  agreement  at  which  Park  and  the  de- 
fendants had  arrived  at  a  given  time, 
and  not  to  amount  to  a  denial  of  the  ma- 
terial allegations  of  paragraph  17,  namely, 
that  the  defendants  had  obtained  a  pro- 
mise (though  it  might  not  have  been  de- 
finite as  to  amount)  that  they  should 
be  remunerated  for  their  assistance  in 
paid-up  shares  of  the  company,  or  in 
moneys  to  be  included  in  and  to  come 
oat  of  the  pnrchase-money  to  be  charged 
by  him,  in  consideration  en  assisting  him. 
I  think  that  it  does  not  lie  in  the  mouth 
of  the  defendants  to  say  that  there  was 
no  promise,  merely  because  down  to  a 
certain  period  there  was  an  unoertainty 
as  to  its  performance,  or  as  to  the  amount 
of  the  shares  or  money  to  which  Park 
would  recognise  his  lialnlity.  The  evi- 
dence shewed  that,  immediately  npon  the 
formation  of  the  company,  one  of  the  de- 
fendants wrote  to  the  other,  "  I  am  writ< 
ing  to  Mr.  Park  to  let  me  have  half  the 
amount  he  promised  me  in  paid-up 
shares;"  and  they  both  in  their  evi- 
dence admitted,  and  the  correspendence 
shewed,  that  it  was  contemplated  that 
this  was  a  probable  mode  of  payment. 
I  think  that  upon  the  whole  of  the  evi- 
dence there  was  enough  to  warrant  the  jury 
in  finding,  and  that  they  must  be  taken  to 
have  found,  that  there  was  an  agreement 
that  the  defendants  should  have  payment 
or  part  payment  of  the  sum  they  were  to  re- 
ceive out  of  the  purchase-money  in  paid-up 
shares,  which  Park  was  to  receive  fivm 
the  company  in  part  payment  of  the 
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purohafle-monej ;  and  that  thej  did  re> 
ceive  the  250  shares  in  accordance  with 
that  agreement.  This  being  so,  I  think 
it  matters  not  that,  as  between  them  and 
Park,  the  consideration  may  have  been 
in  part  their  loss  of  the  2^  per  cent,  as 
compared  with  the  1  per  cent,  commis- 
sion. That  was  merelj  one  of  their 
motives  for  assisting  Park  to  sell,  and  to 
get  xm  a  company,  by  helping  him  in 
disposing  of  the  property.  It  was  not  a 
matter  for  which  the  company  intended 
to  create  shares  or  to  pay  in  the  shape  of 
pnrdhase-money  or  otherwise.  It  weis  a 
mere  mode  of  obtaining  money  of  the 
company  for  services  rendered  to  Park 
for  his  own  benefit  and  that  of  the  de- 
fendants, without  any  consideration  as 
&r  as  the  company  was  concerned.  It 
cannot  be  suggested  that  the  latter  part 
of  paragraph  17  of  the  claim,  which 
alleges  that  if  saoh  agreement  had  been 
disclosed  the  plaintiffs  wonld  not  have 
entered  into  the  agreement  to  purchase, 
would  be  proved  or  not  proved,  accord- 
ing as  the  promise  of  Park  was  or  was 
not  reduced  to  a  certainty  as  regards  the 
exact  number  of  shares  to  be  taken  by 
the  defendants,  or  the  exact  amount  of 
the  money  to  be  paid.  The  substance 
of  the  question  was,  whether  there  had 
been  a  promise  by  Park  to  remunerate 
the  defendante  for  services  to  him,  the 
vendor,  out  c£  moneys  to  be  charged  by 
him  to  the  company  in  the  purchase- 
money  for  the  mine,  which  arrangement 
was  unknown  to  the  company,  but 
throughout  known  to  be  intended  by  the 
defendants,  and  which  ended  in  their 
obtaining  from  Park,  by  virtue  of  his 
promise,  the  250  shares  in  question.  I 
think  there  was  evidence  to  go  to  the 
jury  that  this  was  the  real  state  of  the 
case,  and  that  the  jury  intended  to  give 
their  verdict  upon  that  ground. 

This  being  so,  it  only  remains  to  con- 
sider whether  the  facts  proved,  supposing 
them  to  amount  to  what  I  have  above 
suggested,  do  constitute  a  good  cause  of 
action.     I  am  of  opinion  that  they  do. 

A  g^reat  many  cases  were  referred  to  on 
the  argument ;  but  it  is  unnecessary  to  refer 
particularly  to  more  than  one.  It  appears 
tp  me  that  the  case  of  BagnaU  v.  Carlton 


(4) — which  ought  to  be  called  BagndU  |- 
Oo.  V.  Oarlton — deals  with  a  state  of  &cts 
identical  in  all  essentials  with  those  in 
the  present  case,  and  lays  down  principles 
entirely  applicable  to  and  sufficient  to 
decide  that  part  of  this  claim  upon  which 
I  feel  called  upon  to  give  judgment.  It 
is  there  distinctly  laid  down  tl^t  it  is  not 
necessary  that  the  particular  company 
should  have  been  constituted  or  contem- 
plated at  the  time  when  the  arrangement 
for  remuneration  complained  of  is  made. 
This  point  was  expressly  argued  by  the 
counsel  for  one  of  the  persons  held  liable 
in  that  case,  and  Cotton,  L.J.,  who 
was  the  only  one  of  the  Lords  Justices 
who  gave  reasons  for  his  judgment — ^the 
others  treating  the  matter  as  too  clear  for 
argument — gives  reasons  entirely  applic- 
able to  this  case  for  thinking  that  this 
made  no  difference. 

The  case  of  BagnaU  v.  OarUon  (4)  also 
clearly  establishes  that  persons  who  kqow 
that  the  sum  they  are  to  receive  is  to 
come  out  of  the  secret  profit  which  per- 
sons standing  in  the  position  of  trustees 
for  the  company  are  going  to  put  into 
.  their  own  pockets,  are  themselves  in  a 
fiduciary  relation  to  the  company,  and 
answerable  as  trustees  to  refund  any 
profits  BO  made,  by  themselves  at  the 
expense  of  the  company.  The  case  of  the 
Richardsons  dealt  with  by  Cotton,  L.J., 
in  his  judgment,  seems  to  me  to  be  on 
all  fours  with  that  of  the  defendants  in 
the  prasent  case ;  there  being  evidence  in 
this  case,  as  in  that,  from  which  the  jury 
might  reasonably  think  that  the  defend- 
ants knew  that  Park  was  to  pay  them  out 
of  moneys  of  the  company  ostensibly  but 
not  really  purchase-money,  or  out  of 
shares  to  be  created  for  the  mere  purpose 
of  covering  a  reward  to  them  for  their 
secret  services  to  Park. 

If  the  question  were  to  turn  upon  whe- 
ther the  defendants  were  promoters  of 
the  company  or  not,  as  distinct  from  the 
question  wnether  they  occupied  such  a 
position  as  to  be  liable  to  the  company  as 
trustees  in  respect  to  the  shares,  I  think 
there  is  evidence  that  they  were  promioters 

(4)  47  Law  J.  'Rep.  Chanc.  SO ;  •.  e.  Law  Sw. 
^h.  D.  871. 
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in  quite  as  high  a  degree  as  were  the 
Messrs.  Daigenan  in  the  case  of  BagnaM 
v.  Oarlton  (4),  who  were  held  to  be  pro- 
moters by  Bacon,  V.C,  in  his  powerfdl 
jadgment  in  that  case,  and  hj  the  Coort 
of  Appeal,  though  in  both  Courts  it 
was  held  that  uiej  were  not  liable  to 
vefimd  the  1,500{.  received  by  them,  on 
the  ground  that  the  money  did  not  come 
oat  of  the  funds  of  the  company,  but  was 
a  debt  personally  due  from  the  vendor, 
and  payable  odt  of  his  own  moneys. 

In  the  present  case  I  think  there  was 
ample  evidence  upon  which  the  jury  might 
fina  that  it  was  throughout  intended  and  ' 
understood  (though  in  what  particular 
proportions  and  m  what  exact  manner 
was  not  at  the  time  of  the  formation  of 
the  company  defined)  that  the  payment 
to  the  defendants  by  the  vendor  for  their 
assistance  to  him  in  promoting  a  company 
and  furthering  the  sale  of  his  mine,  should 
come  from  the  funds  of  the  company  by 
being  included  in  the  purchase-money  of 
the  chief  promoter  Park,  and  paid  to 
Lewis  &  Son  out  of  that  purchase-money, 
whether  in  cash  or  shues,  or  partly  in 
each. 

On  the  whole,  therefore,  I  am  of  opinion 
that  there  was  evidence  npon  which  the 
joiy  might  reasonably  find,  if  necessary, 
that  the  defendants  were  promoters,  and, 
at  all  events,  that  they  were  liable  to  re- 
fund the  profits  received  by  them,  in  the 
shape  of  shares  of  the  company  for  which 
the  company  had  received  no  consider- 
ation. ' 

No  qaestion  was  raised  before  me  as  to 
the  amount  of  the  verdict.  It  was  not 
urged,  as  in  Bagnall  v.  Oarlton  (4), 
that  the  defendants  ought  to  be  allowed 
to  retain  any  sum  because  of  the  valae  of 
their  services;  nor  was  any  evidence 
given  to  warrant  me  in  telling  the  jury 
that  they  were  bound  to  take  any  such 
question  into  consideration.  The  defend- 
ante  simply  stood  upon  the  points  of  law 
raised.  So  far  as  this  part  of  the  case 
was  concerned,  the  facts  sufficient  to 
warrant  tiie  finding  of  the  jury  were 
really  not  in  dispute. 

I  therefore  give  judgment  for  the  plain- 
ti&  for  the  sum  awarded  by  the  juiy  in 
respect  of  that  part  of  the  claim  which 
oonsisia  of  a  clum  "  for  profits  received 


by  the  defendants  for  the  nae  of,  and  as 
trustees  for  the  plaintiflb  " — ^leaving  either 
party  to  take  such  farther  steps  as  they 
may  be  advised. 

Judgment  aeoordingU)  (5). 


Solicitor*— F.  W.  Snell,  for  plaintiffii;  Barton, 
YestM  &  Hart,  agent*  for  Tyrer,  Eenion  jt 
Tyrer,  Liverpool,  for  defwidants. 

[IN  THE  DIVISrONAL  COTTBT  FOR   THE 
(I.B.,   C.P.  AND  EXCH.   DIVISIONS.] 

1879. 
Feb.  18. 


J     I  WOODGITE  «,  aODFKST.-'^^^,  /3f«J- 


BiU  of  Bale — Begittration — Beoeipi  for 
Purchase-Money — 8aie  by  the  Sheriff— 
BUh  of  8aU  AU,  1854  (17  ^  18  Viet.  e. 
36). 

The  sheriff  8  officer,  under  on  execution 
which  had  been  levied  on  the  goods  of  A, 
in  an  action  by  B.  against  the  said  A., 
sold  such  goods  to  0.,  the  father-in-laio 
of  the  said  A.,  and  the  sheriff's  officer 
gone  a  receipt  for  the  purchase-money,  in 
which  it  was  emressed  thai  the  money  had 
been  reeevued  for  the  goods  which  had  been 
seized  in  the  said  action  and  sold  to  the  said 
0.  A  list  of  such  goods  was  gieen  at 
the  foot  of  the  receipt.  The  goods  were  not 
'  removed,  but  were  at  once  let  to  the  said 
A.,  in  whose  possession  they  were  allowed 
to  continue  until  seized  in  execuiioii  by  a 
subsequent  creditor : — 

Hdd,  thcU  the  receipt  was  not  a  biU  of 
sale,  and  was  not  as  such  required  to  be 
registered  under  the  BiUs  of  Sale  Act,  1854. 

Interpleader  issae  tried  at  the  Hilary 
Sittings,  1879,  in  Middlesex,  before 
FoUook,  B.,  to  ascertain  whether  certain 
goods  and  chattels  which  had  been  taken 
in  execution  by  the  defendant  were,  as 
against  him,  the  property  of  the  plaintiff. 

The  goods  were  in  a  house  occupied  by 

(6)  The  defendants  have  since  obtained  from 
the  DiTisional  Conit  a  rule  mat  to  set  aside  the 
verdict  and  judgment,  and  for  a  new  trial  on  the 
ground  of  misdirection  and  of  the  verdict  being 
against  the  evidence. 
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Woodgatt  t.  QcSfety,  <IB. 
the  execution  debtor,  a  Mr.  Charles  Dillon 
Watson,  and  it  appeared  at  the  trial  that 
on  the  30th  of  May,  1875,  these  gooda 
were  sold  to  the  plaintiff  (who  was  the 
father-in-law  of  the  said  Charles  Dillon 
Watson)  for  the  sum  of  5892. 17s.  by  the 
Sheriff  of  Surrey,  under  an  ezeoution 
levied  in  an  action  by  one  Bobert  Wood 
against  the  said  Char les  Dillon  Watson. 
On  that  occasion  the  sheriff's  officers, 
Herrick  &  Son,  gave  the  plaintiff  a  re> 
ceipt  for  the  purchase -money  in  the 
following  form : — 

••  61  Stamford  Street,  Blaekfrius  Boad, 
"3lBt  May,  1876. 
"  In  the  Common  Pleas. 
"  Bobert  Wood,  plaintiff,  and  Charles 
Dillon  Watson,  defendant 

"BeoeiTcd  of  Mr.  Thomas  WiHiam 
Woodgate,  of  the  Boundaries,  Balham, 
Surrey,  the  sum  of  589{.  17s.,  being  the 
value  of  the  undermentioned  goods,  chat- 
tels and  effects  seized  by  the  Sheriff  of 
SurrOT  in  the  above  action  at  15,  Alten- 
burg  Gardens,  Lavender  Hill,  Balham,  in 
the  county  of  Surrey,  and  sold  to  the  said 
Thomas  William  Woodgate. 

(Signed)     "  H.  Herrick  3b  Son. 
"  589Z  17*. 

(Signed)     "  Chas.  Dillon  Watson." 

There  then  followed  a  list  of  the  goods 
referred  to  in  the  above  receipt. 

The  goods  were  not  removed,  but  as 
soon  as  bought  they  were  let  by  the 

Elaintiff  to  his  son-in-law,  the  said  Charles 
>illon  Watson,  in  whose  occupation  they 
remained  until  seized  in  execution  b;;  the 
present  defendant. 

On  behalf  of  the  defendant  it  was  con- 
tended at  the  trial  that  this  receipt  was  a 
bill  of  sale  within  the  meaning  of  the 
Bills  of  Sale  Act,  1854  (17  &  18  Vict.  o. 
36),  and  that,  not  being  registered  as  re- 
quired by  that  A.ct,  the  plaintiff  was  not 
entitled  to  the  goods  as  against  the  defen> 
dant.  The  learned  Judge  held  the  con- 
trary, and  under  his  diroction  a  verdiot 
was  entered  for  the  plaintiff. 

B,  V.  Williams,  for  the  defendant,  now 
moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground 
of  misdirection. — The  learned  Judge  was 
wrong  in  holding  that  this  receipt  was  not 


a  bill  of  sale  within  the  Bills  of  Sale  Act, 
1854,  The  intention  of  that  Act  was  to 
apply  the  doctrine  of  reputed  ownership 
in.  bankruptcy  to  cases  where  there  was 
not  bankruptoy.  The  execution  debtor 
was  still  allowed  to  remain  the  apparent 
owner  of  the  property,  and  the  case  was 
clearly  within  the  mischief  which  the  Act 
was  intended  to  prevent. 

[CocEBUBN,  L.C.J. — The  substanoe  of 
the  transaction  was  a  sale  by  the  Sheriff,  an  d 
the  receipt  was  immateriaL  The  Sheriff 
had  nothing  to  do  with  the  goods  after  he 
had  sold  t£em,  and  he  was  no  partjrto 
what  was  afterwards  done  about  uem.] 

The  Bills  of  Sale  Act,  1854,  ap^dies  to 
a  bill  of  sale  given  by  the  shenff  's  officer. 
The  let  section  states  that  a  bill  of  sale 
which  is  not  registered  ais  required  by 
that  section  shall  "  be  null  and  void  to  all 
intents  and  purposes  whatsoever,  so  far 
as  regards  the  property  in  or  right  to  the 
possession  of  any  personal  chattels  com- 
prised in  such  bUl  of  sale  which  at  or  after 
the  time,"  inter  dUa,  "  of  executing  such 
process  (as  the  case  may  be),  and  after 
the  expiration  of  the  said  period  of 
twenty-one  days,  shall  be  in  the  posses- 
sion or  apparent  possession  of  the  person 
making  such  bill  of  sale,  or  of  any  person 
against  whom  the  process  shall  have 
issued  under  or  in  the  execution  of  which 
such  bill  of  sale  shall  have  been  made  or 
given,  as  the  case  may  be."  Therefore, 
where  the  bill  of  sale  is  given  by  the 
sheriff's  officer,  the  Act  substitutes  the 
execution  debtor  for  the  grantor ;  and  i^ 
after  the  bill  of  sale  has  been  given  by  the 
sheriff's  officer,  the  goods  remain  in  the 
possession  of  such  execution  debtor,  the 
bill  of  sale  is  liable  to  the  consequences  of 
the  statute.  Then  the  only  question  is 
whether  the  document  given  by  the 
sheriff's  officer  in  the  present  case  was  a 
bill  of  sale  or  not.  The  interpretation 
clause,  section  7,  states  that  the  expres- 
sion, "  bill  of  sale,"  shall  include  "  bills  of 
sale,  assignments,  transfers,  declarations 
of  trust  without  transfer,  and  other  as- 
surances of  personal  chattels."  This  was 
a  transfer,  and  so  within  the  meaning 
given  to  "  bill  of  sale  "  by  the  Act.  It  is 
true  that  in  Allsop  v.  Day  (1)  it  was  held 

(1)  7  Hurl,  jc  N.  467;  s.  c  31  Law  J.  Bep. 
£xch.  106. 
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Woodgate  v.  Go^ery. 
that  a  receipt  for  the  purchase-money  of 
fnniitare  was  not  a  bill  of  sale  within  the 
Act ;  bnt  that  case  is  now  no  longer  law, 
since  the  cases  of  Ex  parte  Odell;  re  WaU 
den  (2),  and  Ex  parte  Cooper;  re  Baum 
(3).  In  that  last  case,  Baam  sold  the 
famitnre  in  his  residence  to  one  Alexander 
Isaacs,  and  signed  a  receipt  for  the  piir- 
chase-monej  at  the  foot  of  an  inventory 
of  the  famitnre,  in  these  words : — "  Re- 
ceived this  29th  of  May,  1876,  of  and  from 
Mr.  Alexander  Isaacs,  the  sum  of  60QL, 
being  the  amonnt  of  purchase-money  in 
respect  of  the  goods,  chattels,  plate,  linen 
and  effects  mentioned  in  the  foregoing 
invento^."  It  was  there  held,  on  appeal, 
by  the  Lords  Justices,  that  this  receipt 
was  a  bill  of  sale  within  the  meaning  of 
the  Bills  of  Sale  Act,  1854,  and  was  void 
for  want  of  registration.  The  Legislature 
has  adopted  this  construction,  and  in  the 
Bills  of  Sale  Act,  1878  (4,1  &  42  Vict.  c. 
31),  it  expressly  includes  in  the  meaning 
of  "bill  of  sale"  "inventories  of  goods 
with  receipt  thereto  attached,  or  receipts 
for  purchase-moneys  of  goods." 

CoCKBUKN,  L.O.J. — I  am  of  opinion  that 
in  this  case  there  should  be  no  role.  The 
argument  on  behalf  of  the  defendant 
would  come  to  this,  that  in  eveir  case  in 
which  there  is  a  sale  of  goods  and  chattels 
out  and  out,  and  a  receipt  is  given  for  the 
parchase-money,  specifying  the  goods 
which  have  been  sold,  such  document 
is  a  bill  of  sale,  which  requires  to  be 
registered  as  such  under  the  Bills  of 
Sale  Act,  1854.  Now,  what  says  the 
Act  ?  The  lat  section  says  that  every 
bill  of  sale  of  personal  chattels,  "  whereby 
the  grantee  or  holder  shall  have  power, 
either  with  or  without  notice,  and  either 
immediately  after  the  making  of  such  bill 
of  sale  or  at  any  future  time,  to  seize  or 
take  possession  of  any  property  and  effects 
comprised  in  or  made  subject  to  such  bill 
of  sale."  That  was  because  the  mischief 
intended  to  be  prevented  by  the  Act  was 
where  the  property  in  the  goods  passed  to 
the  grantee  without  his  having  the  pos- 
session, so  that  the  person  who  gave  the 
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grantee  the  right  to  take  his  goods  was 
able  in  &ct  to  retain  the  possession  of 
them ;  but  that  Act  was  never  intended 
to  apply  to  an  out  and  ont  sale,  where  it 
was  never  contemplated  that  the  posses- 
sion should  remain  in  the  grantor.  I 
think  that  the  1st  section  does  not  apply 
to  the  case  of  a  sale  out  and  out.  Then 
what  was  the  transaction  here  ?  It  was  a 
sale  by  the  sheriff,  who  simply  sold  in  the 
execution  of  his  duty,  and  who  had  no- 
thing to  do  with  the  goods  afterwards. 
He  gave  a  receipt  for  the  purchase-money. 
Is  that  receipt  any  title  to  the  goods? 
No,  the  title  was  valid  without  it.  The 
receipt  does  not  state  that  he  thereby 
sells,  bat  that  he  has  received  the  money 
for,  goods  that  he  had  sold.  It  is  not,  in 
my  opinion,  a  bill  of  sale  within  the  Act, 
and  therefore  there  will  be  no  rule. 

POLLOOE,  B. — I  also  think  that  there 
should  be  no  rule.  This  case  arises  under 
the  BUls  of  Sale  Act,  1854.  What  is  the 
proper  construction  of  the  expression 
"  biU  of  sale  "  under  the  Act  of  1878,  it  will 
be  sufficient  to  determine  when  the  occa- 
sion arises.  I  own  that  the  argument  of 
Mr.  Williams  has  failed  to  convince  me 
that  this  receipt  is  a  bill  of  sale  within 
the  Bills  of  Sale  Act,  1854.  The  sale  was 
a  sale  out  and  out  so  far  as  the  Sheriff 
was  concerned,  and  .the  receipt  was  only 
a  receipt  for  the  money,  and  it  did  not 
become  a  bill  of  sale  merely  because  it 
shewed  what  were  the  goods  sold  forwhich 
the  money  was  received.  Bnt  for  two  cases 
which  have  been  cited  there  wonld  not,  in 
my  opinion,  be  any  doubt  about  the  mat- 
ter. Those  cases  are,  however,  very  dis- 
tinguishable from  the  present;  and  in 
deciding  this  case  as  we  do  it  is  not  neces- 
sary to  dispute  the  law  as  laid  down  in 
those  cases.  There  the  receipt  was  part 
of  a  transaction  which,  taken  as  a  whole, 
was  in  effect  a  mortgage ;  it  was  some- 
thing more  than  a  mere  sale. 

Btde  refwed. 


Solicitors — Walker  &  Mewbum-Walker,  for  plain- 
tiff;  J.  W.  Heritage,  for  defendant. 


(2)  48  Law  J.  Bep.  Bankr.  1 ;    s.  c.  Law  Bep. 
10  du  D.  76. 

(3)  48  Law  J.  Bep.  Bankr.  40. 

Voi-  48.— Q.B.,  CJ*.,  k  ExcH. 
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79.    1 
.  14,  / 


POTTER  V.  CHAMBERS. 


TIN  THE  DIVISIONAL  COURT  FOR   THE 
Q.B.,  C.P.  AND  EXCH.  DIVISIONS.] 

1879 
Jan 

Cfogij — Amount  reeovered  reditcei  by 
gvuxeatfd  Counter-claim  below  201. — County 
Courts  Aot,  1867,  «.  &— Judicature  Act, 
1873. «.  67. 

Where  plaintiff' e  claim  exceeds  501.  arid 
he  recovers  a  sum  exceeding  201.,  he  will 
not  be  deprived  of  his  costs  under  section  5 
of  the  County  Courts  Act,  1867,  on  the 
ground  that  defendant  lias  succeeded  on  a 
set-off  and  counter-claim  so  a«  to  reduce 
the  amount  actiuilly  recovered  as  the 
bcdarice  to  less  than  201. 

Section  67  of  the  Judicature  Act  of  1873 
has  no  application  to  such  a  case. 

This  was  an  action  for  goods  sold  and 
delivered,  tried  before  Thesiger,  L.J.,  at 
Chelmsford  in  July,  1878.  The  plaintiff 
claimed  a  snm  of  114i.  8».,  and  the  de- 
fendant pleaded  a  set-ofB  and  counter- 
claim to  the  amount  of  1091.  16s.  Both 
parties  succeeded  in  establishing  their 
respective  claims  to  the  full  amount,  and 
the  verdict  was  entered  and  judgment 
given  for  the  plaintiff  for  the  balance  of 
•Iz.  12«.  An,  application  was  made  to  the 
learned  Judge  immediately  after  the  trial 
to  deprive  the  plaintiflf  of  his  costs,  but 
after  taking  a  day  to  consider  he  refused 
to  do  so.  Subsequently,  the  Divisional 
Court  was  moved  on  behalf  of  the  de- 
fendant to  enter  the  judgment  distribu- 
tively  for  each  party,  but  the  motion  was 
refused.  On  plaintiff  taking  in  his  costs 
for  taxation,  the  Master  taxed  them. 

PeUe,  for  the  defendant,  now  moved 
for  a  rule  calling  upon  the  Master  to 
review  his  taxation. — The  plaintiff  has 
"recovered  a  sum  not  exceeding  20Z." 
within  the  meaning  of  section  5  of  the 
County  Courts  Act,  1867,  and  that  sec- 
tion is  incorporated  by  section  67  of  the 
Judicature  Act,  1873.  For  the  purpose 
of  calculating  the  actual  sum  recovered, 
the  amount  recovered  on  the  counter- 
claim must  be  deducted  from  the  amount 
recovered  on  the  claim ;  and  if  the 
balance  is  thus  reduced  to   below  20Z. 


the  plaintiff  is  not  entitled  to  his  costs  of 
suit — Staples  v.  Young  (1). 

Shaw,  for  the  plaintiff,  was  not  called  . 
upon. 

CocKBDBN,  L.O.  J. — I  am  of  opinion  that 
the  Master  was  right  in  his  taxation  of  the 
plaintiff's  costs.  Staples  v.  Young  (1) 
is  to  be  distinguished  on  the  ground  that 
the  original  claim  in  that  action  was 
below  50Z.  Section  67  of  the  Judicature 
Act,  1873,  has  no  application  to  the 
present  case,  for  the  relief  sought  was 
not  such  as  could  be  afforded  in  a  County 
Court.  It  was  never  intended  by  the 
legislature  to  give  jurisdiction  to  an 
inferior  Court  where  tiie  sums  in  dispute 
on  each  side  are  large,  and  the  difference 
only  is  small.  The  plaintifE  was  com- 
pelled to  come  to  the  superior  Court  in 
order  to  establish  his  original  claim. 
He  could  not  know  for  certain  that 
the  defendant  would  raise  the  defence 
of  set-off  and  counter-claim.  Why 
should  he  be  placed  in  a  worse  position 
because  that  defence  has  been  pleaded? 
It  was  not  an  admitted  set-off.  As  a 
matter  of  &ot  he  has  established  his 
claim  to  the  full  amount,  though  it  was 
afterwards  cut  down  by  the  amount  of 
the  counter-claim.  The  intention  of  the 
legislature  was  to  give  jurisdiction  to  the 
County  Court  only  in  cases  where  small 
sums  are  due,  i.e.  where  the  claim  is  for 
a  sum  originally  small. 

Pollock,  B. — I  am  of  the  same  opi- 
nion. This  case  is  within  neither  the 
terms  nor  the  spirit  of  section  67  of  the 
Judicature  Act.  The  language  there  is 
"actions  in  which  any  relief  is  sought 
which  can  be  given  in  a  County  Court." 
The  relief  here  sought  could  not  have 
been  afforded  by  a  County  Court. 

Motion  dismissed  with  eottt. 


Soliciton — Digby  &  Jones,  agents  for  Dighy  & 
Evans,  Maldon,  for  plaintiff;  Geoige  Blagden, 
foi  defendant. 


(1)  Law  Bep.  2  Ex.  D.  324.    And  see  Bkk«  v. 
Appleyarct,  47  Law  J.  Rep.  Exch.  407. 
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9.     1 
14.  / 


FIKNBT  V.  HINDU. 


[IN  THE  DIVISIONAL  COURT  FOR  THE 
Q.B.,  C.P.  AND  EXCH.  DIVISIONS.] 

1879. 
Jan, 

Practice  —  Charging  Order  on  Stock 
standing  in  Name  of  Judgment  Debtor — 
1^2  rid.  c.  110.  M.  14,  16— Death  of 
Jvdgment  Debtor. 

An  order  obtained  ex  pa/rte  under  1^2 
Vict.  e.  110.  »«.  14,  15,  charging  stock 
standing  in  the  name  of  a  judgment  debtor, 
eawnot  he  made  dbsohiie  when  it  appears 
that  the  judgment  debtor  vms  dead  at  the 
date  of  the  original  order. 

In  this  action  judgment  had  been 
obtabed  against  the  defendant^  Thomas 
Hinde,  which  judgment  remained  un- 
satisfied at  the  time  of  the  death  of  the 
judgment  debtor  on  the  17th  of  June, 
1878.  Afterwards,  the  plaintiff  applied 
for  a  charging  order  on  certain  stock 
standing  in  the  name  of  the  judgment 
debtor,  under  1  &2  Vict.  c.  100,  as.  14, 
15 ;  which  order  was  made  absolute  lay 
Field,  J.,  in:  chambers,  on  the  14th  of 
December,  1878.  These  sections  are  sub- 
stantially as  follows : — 

Section  14.  If  any  person  against 
whom  any  judgment  shall  have  been 
entered  up  in  any  of  Her  Majesty's 
Superior  Courts  at  Westminster  shall 
have  any  Government  stock,  funds,  &o., 
standing  in  his  name  in  his  own  right,  it 
shall  be  lawful  for  a  Judge,  upon  Uie  ap- 
plication of  any  judgment  creditor,  to 
order  that  such  stock,  &c.,^8hall  stand 
charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so 
recovered. 

Section  15.  Every  order  of  a  Judge 
charging  any  Government  stock,  &o., 
under  this  Act  shall  be  made  in  the  first 
instance  ex  parte  and  without  any  notice 
to  the  judgment  debtor,  and  shall  be  an 
order  to  shew  cause  only ;  .  .  .  .  and  un- 
less the  judgment  debtor  shall,  within  a 
time  to  be  mentioned  in  such  order,  shew 
to  a  Judge  sufficient  cause  to  the  con- 
trary, the  said  order  shall,  after  proof  of 
notice  thereof  to  the  judgment  debtor, 
his  attorney  or  agent,  be  made  absolute ; 
provided  that  any  such  Judge  shall,  upon 
the  application  of  the  judgment  debtor, 


or  any  person  interested,  have  full  power 
to  discluu'ge  or  vary  such  order. 

Anstie,  on  behalf  of  the  widow  of  the 
judgment  debtor,  who  was  the  executrix 
under  his  will,  though  the  will  had  not 
been  proved,  moved  by  way  of  appeal  to 
discharge  the  order  of  Field,  J.---First, 
at  the  time  when  the  ex  parte  application 
was  made,  there  was  no  judgment  debtor 
in  existence,  in  whose  name  the  stock 
could  be  said  to  be -standing.  Secondly, 
it  was  impossible  for  the  j  ndgment  debtor, 
being  dead,  either  to  receive  notice  of  the 
order  or  to  shew  cause  against  it. 

Wyatt  Hart,  for  the  plaintiff. — By 
Order  L.,  rule  1,  no  action  shall  abate  by 
reason  of  the  death  of  any  of  the  parties. 
In  Stuart  v.  OockereU  (1),  a  stop  order 
obtained  after  bankruptcy  prevailed  over 
the  title  of  the  assignee. 

[Feb  Cubuh. — But  death  has  avery dif- 
ferent effect  from  bankruptcy.] 

In  Haly  v.  Barry  (2),  a  charging  order 
nisi  similarly  obtained  after  the  death  of 
the  judgment  debtor  was  made  absolute 
after  a  decree  for  administration  granted 
ill  a  creditor's  suit. 

[Pee  Cl'rum.— But  in  that  case  a  per- 
sonal representative  had  been  duly  con- 
stituted, and  a  suggestion  of  death  had 
been  entered  on  the  record.] 

CocKBUBN,  L.C.J. — I  am  of  opinion 
that  this  order  must  be  discharged. 
When  the  Legislature  abolished  arrest  on 
mesne  process,  and  substituted  a  new  pro- 
ceeding w  rem  for  the  old  proceeding  in 
personam,  it  was  intended  that  the  new 
remedy  should  be  co-extensive  with  the 
old.  In  such  a  case  as  this  there  would 
have  been  no  means  of  arresting  the  per- 
son of  the  debtor,  and  consequently  there 
is  now  no  means  of  charging  his  stock. 
The  extraordinary  power  given  by  statute 
must  be  exercised  strictly. 

Pollock,  B.— I  am  of  the  same  opinion, 
having  regard  to  the  course  of  proceed- 
ings under  ss.  14  and  15.  The  order  is 
made  ex  parte,  and  can  be  set  aside  on 
cause    shewn.      But    if   the   judgment 

(1)  39  Law  J.  Kep.  Chanc.  127;  s.  c.  Law 
Eep.  8  Eq.  607.  ,       ^ 

(2)  37  Law  J.  Rep.  Cbanc  723 ;  ».  c  Law  Rep. 
3  Cb.  452. 
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debtor  is  dead,  he  can  never  appear  to 
shew  cause ;  and  consequently  in  sach  a 
case  every  order  would  nave  to  be  made 
absolute.  I  think  also  that  Order  L. 
rule  1,  has  no  application.  This  is  not 
like  a  step  in  a  cause,  for  judgment  is 
signed  and  the  action  at  an  end.  It  is 
rather  like  a  new  mode  of  execution 
grranted  by  statute ;  and  the  requirements 
of  the  statute  must  be  followed. 

Appeal  dllowed  wUhoiit  costs. 


Solidton — J.  R  Dunn,  for  plaintiff;  Thomas 
White  &  Sons,  agents  for  Brittan,  Press  & 
Inskip,  Bristol,  for  the  representatives  of  the 
deceased  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1879.       1 
March  1.  j 


WBIQET  V.  FBBEUAN. 


Iiderpleader — Non  Go-extensive  Claims 
— 1  §•  2  Will.  4.  c.  58.  8. 1,  and  23  ^  24 
Vict.  e.  126.  s.  \%— Judicature  Act,  1875, 
Order  XVI.  Bules  17  and  18. 

The  defendant,  the  proprietor  of  a  horse 
repository,  sold  there  by  public  auction  a 
horse  to  the  plaintiff,  warranted  quiet  to 
ride  and  in  harness,  but  avifject  to  a  con- 
dition, by  which  if  considered  by  the  buyer 
incapable  of  working  from  any  infirmity  or 
disease  it  might  be  returned  on  the  second 
day  after  the  sale,  and  the  matter  deter- 
mined by  veterinary  surgeons  according  to 
the  terms  provided  for  in  such  condition. 
The  horse  was  accordingly  returned  by  the 
plaintiff,  who  demanded  to  have  back  the 
money  he  had  paid  for  the  purchase,  and 
this  being  refuged  he  brought  an  action 
against  the  defendant  for  damages  for 
breach  of  the  warranty. 

A.  S.,  who  had  placed  the  horse  at  the 
repository  for  sale,  claimed  of  the  defendant 
the  proceeds  of  the  sale,  stating  that  the 
horse  had  left  the  v^ository  perfectly 
sound: — 

Held,  that  the  d^endanl  was  not  en- 
titled to  an  interpleader  order. 

The  defendant  is  the  proprietor  of 
Aldridge's  repository  in  St.  Mturtin's 
Lane,  and  on  the  8rd  of  February  last, 
he  received  a  brown  mare  from  a  Mr. 
Jamea  Quickfall  for  sale  by  auction  at 


such  repository.  The  mare  was  accord- 
ingly sold  there  on  the  5th  of  February, 
to  the  plaintiff  who  was  the  highest 
bidder  at  191. 19s.  It  was  sold  quiet  to 
ride  and  quiet  in  harness,  subject  to  cer- 
tain published  conditions  of  sale,  by  the 
6th  of  which  it  was  provided  that  if  any 
horse  sold  warranted  to  ride  or  draw  be 
considered  by  the  buyer  to  be  incapable 
of  working  from  any  infirmity  or  disease 
it  might  be  returned  on  the  second  day 
after  the  sale  with  a  certificate  &om  a 
veterinary  surgeon  to  that  effect,  and  in 
case  such  certificate  should  not  be  con- 
firmed by  another  to  be  furnished  by  the 
vendor  within  two  days,  or  in  case  the 
vendor  should  neglect  or  refuse  to  fur- 
nish such  certificate,  the  auctioneer  was  to 
appoint  a  veterinary  surgeon  whose  de- 
cision was  to  be  final,  and  the  whole 
reference  paid  by  the  x>arty  in  error. 

The  plaintiff  paid  the  price  for  the  mare 
and  took  her  away  ou  the  day  of  sale,  and 
on  the  next  day,  namely,  the  6th  of  Feb- 
ruary, he  returned  her  with  a  certificate, 
according  to  the  6th  condition,  and  at  the 
same  time  demanded  to  have  back  his 
money,  but  as  this  was  refused  the  plain- 
tiff stated  that  he  should  bring  an  action 
against  the  defendant  to  recover  his 
money  and  the  damages  he  had  sustained 
by  the  vice  of  the  horse.  On  the  8th  of 
Februaiy  the  present  action  was  brought, 
in  which  the  claim,  as  indorsed  on  the 
writ,  was  for  damages  for  breach  of  war- 
ranty of  a  horse. 

On  the  10th  of  February  Quickfall 
wrote  to  the  defendant  for  the  proceeds 
of  the  sale,  stating  that  the  mare  had 
left  the  repository  perfectly  sound.  Under 
these  circumstances  the  defendant  applied 
for  an  interpleader  order,  but  the  same 
was  refused  by  Master  Kay  and  after- 
wards by  Field,  J.,  at  chambers. 

Lord  now  moved  by  way  of  appeal 
for  an  order  that  the  plaintiff  and 
Quickfall  should  interplead. — There  is  a 
suggestion  that  the  plaintiff  has  a  claim 
for  damages  for  some  injury  the  horse 
did  to  a  cab  into  which  the  plaintiff  put 
it,  but  no  sum  has  been  mentioned  as 
regards  such  damage,  and  the  horse 
having  been  returned  in  the  way  it  was, 
the  action  in  effect  is  an  action  to  recover 


Digitized  by 


Google 


UICHAELMAS  1878  to  MICHAELMAS  1879. 


Vol.  48.] 

WrU/ht  T.  Freeman,  C.P. 
back  the  price  which  was  paid  for  the 
purchase.  It  is  clear  that  either  the 
plaintiff  or  Qaickfall  is  entitled  to  the 
horse  or  the  price  at  which  it  was  sold, 
and  that  is  a  qnestion  which  should  be 
determined  in  a  proceeding  between  those 
two,  and  the  defendant  onght  to  be  re- 
lieyed.  The  case  comes  within  the  prin- 
ciple on  which  -the  Oonrt  of  Appeal 
decided  Attenborortgh  v.  The  London  and 
St.  Katherine'g  Docks  Gompcmy  (1).  The 
Gonrt  of  Appeal  in  that  case  referred  to 
the  case  of  Tatmer  v.  The  European  Bank 
(2),  which  was  not  cited  when  Atten. 
borough  7.  The  London  and  8t.  Katherme's 
Docks  Company  (1)  was  before  this  Court 
and  which  is  strongly  in  favour  of  the 
claim  to  interplead. 

Petheram,  for  Qaickfall,  opposed  the 
application. — There  is  no  common  in- 
terest between  the  parties,  and  it  is 
therefore  not  a  case  for  interpleader. 
The  defendant  can  by  introducing  Qaick- 
iall  as  a  third  party  under  Order  XVL 
of  the  Judicature  Act,  1875,  rules  17  & 
18,  get  all  the  relief  he  is  entitled  to. 

Stmt  and  Melsheimer,  for  the  plaintiff. 
— It  is  only  when  the  same  subject- 
matter  is  claimed  by  two  parties  that 
there  can  be  an  interpleader  order  either 
under  the  Interpleader  Act  (14  2  Will. 
4.  c.  68)  or  the  Common  Law  Procedure 
Act,  1860  (23  &  24  Vict.  c.  126.  s.  12). 
Here  Quickfall  can  only  claim  the  price 
of  the  horse,  whereas  the  plaintiff  claims 
damages  for  the  breach  of  the  warranty. 
The  plaintiff  has  had  his  cab  injured  by 
the  horse,  and  he  wants  to  recover  for 
this  in  his  damages  for  this  breach  of 
warranty. 

Lord  replied. 

LoKD  CoiiBBiDQE,  ■  G.J. — ^I  think  that 
this  application  must  be  refused.  I  de- 
cline to  g^ve  any  reason,  but  I  do  not 
wish  it  to  be  supposed  that  in  so  refusing 
to  make  an  order  to  interplead  we  are 
deciding  contrary  to  the  decision  of  the 
Court  of  Appeal  in  Attenboroitgh  v.  The 
London  and  8t.  Katberine's  Dodct  Oom- 
pony  (1)  which  of  course  binds  us. 

(1)  47  Law  J.  Rep.  C.P.  763 ;  a.  e.  Law.  Bep. 
3  C.P.  D.  460. 

(2)  35  Law  J.  B«p.  Exch.  161 ;  a.  c.  Law  Bep. 
1  Kxch  261. 
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Denhan,  J. — The  two  claims,  namely, 
that  of  the  plaintiff  and  that  of  Quickfall, 
do  not  depend  on  one  another,  and  there 
is  nothing  in  common  between  them, 
and  therefore  the  case  of  Attenborotigh  y. 
The  London  and  St.  Katherme's  Docks 
Company  (1)  does  not  apply.  Moreover, 
if  we  have  a  discretion  in  the  matter.  I 
think  that  this  is  not  a  case  in  which  in 
the  exercise  of  such  discretion  an  inter- 
pleader order  should  be  made.  There- 
fore on  both  these  grounds  this  applica- 
tion should  be  dismissed. 

Ord«r  refused. 


Solicitors — F.  C.  James,  for  plaintiff;  Dixon, 
Ward  &  Co.,  for  defendant;  Venn  &  Woodcock, 
for  Qaickfall. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1869.     1 
Feb  25   f  ^'  B^^WSTBE. 

Landlord  and  Tenant — Landlord's  Pro- 
perty Tax — Dedtuition  from  next  Bent — 
Agreement  to  pay  Amount  of  Tax  not  de- 
ducted from  Kent — 5  Sf  6  Vict.  c.  35.  ««■  60 
and  103 — Voluntary  Payment. 

A  landlord  promised  his  tenant  that  if 
he  wouid  continue  to  pay  his  rent  in  fuU, 
without  deducting  anything  for  the  Uind- 
lord's  property  tax,  he,  the  landlord,  would 
repay  to  him  all  sums  which  he  had  paid 
or  should  pay  for  such  property  tax.  The 
tenant  having  paid  his  rent  in  full  to  the 
landlord  during  his  lifetime,  claimed  from 
his  executors  the  amoimt  of  property  tax  so 
paid  and  not  deducted  from  his  rent : — 

Held,  071  demurrer,  in  favour  of  the 
plaintiff's  claim — first,  that  the  promise  by 
the  landlord  was  made  for  good  considera- 
tion, and  the  payment  of  the  rent  in  fiiU 
was  not  a  voluntary  payment  by  the  tenant ; 
secondly,  that  the  agreement  was  not  void 
as  an  "  agreement  for  the  paytnent  of  rent 
in  full "  within  section  103  of  5  &"  6  Vict, 
c.  85. 

This  was  an  action  to  i-ecover  arrears 
of  property  tax  by  a  tenant  against  the 
executors  of  his  landlord. 

From  the  notice  in  lien  of  statement  of 
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claim  referring  to  iihe  indorsement  on  the 
writ,  and  from  the  particalars,  it  appeared 
that  the  claim  waa  for  37Z.  for  six  years' 
landlord's  property  tax  in  respect  of  two 
tenements,  paid  by  the  plaintiff  as  tenant 
of  the  testator  for  the  testator,  and  which 
the  ezecators  had  refused  to  letnrn  to  the 
plaintiff. 

The  statement  of  defence  alleged  that, 
assuming  that  the  property  tax  was  paid, 
by  the  plaintiff,  no  demand,  application 
or  reqaest  was  ever  made  by  plaintiff  for 
it  to  be  allowed  or  deducted  oat  of  the 
rent  which  became  due  by  the  plaintiff 
to  the  testator  next  after  each  payment 
of-  property  tax,  but  the  plaintiff  made 
each  payment  of  reilt  without  making 
or  claiming  any  such  dedacdon  of  the 
amount  liable  to  be  deducted  in  respect 
of  property  tax,  according  to  the  statutes 
in  such  case  made  and  provided. 

Reply — 

1.  Joinder  of  issue. 

2.  Demands  or  requests  were  frequently 
made  by  the  plaintiff  for  the  said  pro- 
perty tcuc  to  be  paid,  allowed  or  deducted 
out  of  the  rent  which  became  due  and 
payable  by  the  plaintiff  next  after  each 
payment  of  the  said  property  tax  respec- 
tively. 

3.  The  said  testator  promised  the  plain- 
tiff that  if  he  would  continue  to  pay  the 
said  rent  in  full,  without  deducting  any- 
thing for  the  said  payments  of  property 
tax,  he,  the  testator,  would  pay  to  him 
all  sums  which  he  had  paid  or  should  pay 
for  the  said  property  tax,  and  the  plaintiff 
did  continue  to  pay  the  said  rent  in  full, 
but  the  testator  did  not  repay  such  sums 
as  agreed. 

Demurrer  to  the  reply,  on  the  grounds 
that  any  such  agreement  as  alleged  in 
the  third  paragraph  would  be  void  in  law 
by  reason  of  the  Property  Tax  Acts ; 
and  that  the  payment  of  the  full  rent  to 
the  landlord  was  a  voluntary  payment  by 
the  tenant,  and  could  not  be  recovered. 

A.  P.  SUme  {F.  M.  White  with  him),  in 
support  of  the  demurrer. — When  the 
tenant  paid  the  full  rent  to  the  land- 
lord it  was,  quoad  the  amount  of  the 
property  tax  which  he  had  a  right  to  de- 
duct, a  voluntary  payment.  There  was 
no  consideration  for  his  paying  in  full. 


Betihy  v.  Moore  (1)  is  an  authority,  not 
only  on  this  point,  but  also  on  the  other 
point  that  it  was  a  payment  in  fraud  of 
the  Property  Tax  Act.  That  Act,  5  &  6 
Vict.  c.  36.  8.  60,  No.  IV.  rule  9,  pro- 
vides  the  mode  in  -which  alone  tenants 
are  to  recover  from  their  landlords  the 
amount  of  property  tax  which  they  have 
paid.  And  section  103  makes  an  agree- 
ment such  as  this  wholly  void,  as  being 
an  "  agreement  to  pay  rent  in  full "  (2). 

[FiBlD,  J. — Does  that  apply  to  a  sub- 
sequent agreement  P] 

Yes;  for  the  effect  is  to  prevent  the 
tenant  avaiUhg  himself  of  the  Act.  And 
the  tendency  would  be  to  throw  the  tax  on 
the  tenant,  because  he  would  be  wholly 
dependent  on  the  honour  of  his  landlord 
for  repayment. 

/.  0.  F.  S.  Day  (0.  Bodd  with  him), 
eotUra. — The  doctrine  of  voluntary  pay- 
ment does  not  apply  in  a  case  of  forbear- 
ing to  enforce  payment ;  and  in  the  cases 
cited  there  had  been  no  request  made  not 
to  deduct.  Then  there  is  ample  consider- 
ation for  the  landlord's  promise,  and  it  is 
the  tenant  here  who  is  suing.  It  is  really 
as  if  the  landlord  had  asked  the  tenant 
to  lend  him  money,  and  it  had  been  lent 
on  a  promise  to  repay.  The  statute 
does  not  apply  unless  the  parties  are 
trying  to  sh^t  the  burden  from  the 
landlord  to  the  tenant.  The  Act  was 
for  the  protection  of  the  tenant,  and  this 
agreement  was  as  to  the  mode  in  which 
the  tenant  should  be  repaid,  and  not  for 
the  purpose  of  exonerating  the  landlord. 
Nor  is  it  an  agreement  to  pay  the  rent 
in  full ;  but  a  promise  by  the  landlord  to  ^ 
repay  the  amount  of  the  tax  if  the  tenant 
pays  the  rent  in  full.  The  tenant  is, 
therefore,  bound  to  nothing  in  derogation 
of  his  rights,  but  is  guaranteed  by  the 
landlord  against  loss  in  case  he  does  not 
enforce  his  rights  at  the  time  they  arise. 

Btone,  in  reply. 


(1)  1  B.  &.  Aid.  123. 

(2)  6  &  6  Vict.  c.  36.  a.  103.  " ....  All  con- 
tracts, covenants  and  agreements  made  or  entered 
into,  or  to  be  made  or  entered  into,  for  payment  of 
any  interest,  rent  or  other  annual  payment  afore- 
said, in  fall,  without  allowing  such  deduction  as 
aforesaid,  shall  be  utterly  void." 
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MbUiOb,  J. — Indepetadently  of  the  Bta> 
tate,  I  think  there  appears  here  to  hare 
been  a  saffioient  promise  apon  a  safficient 
consideration,  and  that  the  plaintiff  is  en- 
titled to  maintain  his  action. 

Bat  section  103  of  5  &  6  Vict.  c.  36 
was  relied  npon  as  making  this  agree- 
ment void.  Kow  I  think  that  the  section 
was  intended  to  apply  and  is  confined  to 
all  bargains,  contracts,  leases  and  cove- 
nants in  which  it  is  agreed  that,  notwith- 
standing the  Property  Tax  Acts,  the 
tenant  shall  pay.  The  provision  was  di- 
rected against  any  change  being  made  by 
agreement  in  the  incidence  of  the  taxa- 
tion, which  the  Legislature  determined 
was  to  fall  ultimately  on  the  landlord,  and 
it  has  been  effectual  in  preventing  the 
validity  of  deeds  aiming  at  such  change. 

The  cases  cited  shew  that  when  a  person 
does  not  take  the  opportunity  of  deduct- 
ing the  tax  from  his  next  rent,  as  he  is 
authorised  to  do,  he  loses  his  right  to  it, 
and  in  any  subsequent  attempt  to  recover 
it,  his  payment  in  full  is  treated  as  having 
been  a  voluntary  payment.  This,  how- 
ever, is  a  very  different  case,  for  a  demand 
of  the  deduction  was  made,  and  it  was 
only  on  the  request  of  the  landlord  that 
the  tenant  abstained  from  insisting  on  it. 
This  makes  Denby  v.  Moore  (1)  inappli- 
cable, and  as  to  the  dicta  in  that  case 
suggesting  an  evasion  of  the  Act,  we  may 
usefully  see  how  the  matter  is  treated  in 
the  later  case  of  Stubhs  v.  Parsons  (3)  by 
Holroyd,  J.,  one  of  the  Judges  in  the 
former  case.  He  says,  "  The  occupier 
has,  as  it  seems  to  me,  a  lien  on  the  next 
rent  given  him  by  the  L^slature  for  the 
tax  paid  by  him,  but  if  he  parts  with  the 
rent  without  making  the  deduction  he 
loses  his  lien,  and  has  only  his  remedy  by 
action  or  set-off."  This  I  think  states 
the  true  principle.  The  bargain  here  was 
that  if  the  tenant  gave  up  his  lien  the 
landlord  would  pay  at  a  future  time ; 
there  was  good  consideration  for  the  pro- 
mise, and  the  promise  was  not  to  evade 
but  to  caiTy  out  the  Act.  Therefore  our 
jti^ment  must  be  against  the  demurrer. 
nSLD,  J. — I  am  of  the  same  opinion. 
We  have  only  to  see  whether  any  state  of 
things  can  be  proved  under  this  reply 

(3)  3  B.  &  Aid.  616. 
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which  is  not  illegal.  The  Legislature  has 
determined  that  the  landlord  shall  ulti- 
mately pay  this  property  tax,  and  that 
the  tenant  shall  not  be  able  to  make  a 
contract  by  which  he  pays  it  instead  of 
his  landlord.  How  is  this  agreement  a 
contract  of  such  a  character  ?  I  am  un- 
able to  see  that  it  was  a  fraud  on  the 
Property  Tax  Act,  or  that  the  payment  of 
the  whole  rent  to  the  landlord  under  these 
circumstances  can  be  said,  as  has  been 
suggested  in  the  judgments  of  the  distin- 
guished Judges  in  Denby  v.  Moore  (1),  to 
countervail  the  provisions  of  the  Act. 

If  not  illegal  because  of  the  Act,  was 
it  a  mere  voluntary  payment  P  This  it  is 
impossible  to  maintain  when  the  facts  are 
that  it  was  made  under  a  specific  contract 
with  the  landlord.  On  both  grounds, 
therefore,  the  defendant's  demurrer  &ils, 
and  judgment  must  be  for  the  plaintiff. 

Demurrer  overruled. 


Solicitors— J.  W.  Marsh,  agent  for  Bescoby,  East 
Retfoid,  for  plaintiff;  Cdlyer-Bristov  &  Co., 
agents  for  HTett,  Freer  &  Co.,  Brigg,  for  de- 
fendant. 


[IN   THE  DlVISIONAIi  COURT  FOB  THE 
Q.B.,  C.P.  AND  EXCH.  DIVISIONS.] 

1879. 
Jan.  13. 


..} 


QAT  V.    LABOnCHEBE. 


Practice — Mode  of  taJdng  Objection  to 
Interrogatories — Rules  of  the  Supreme 
Court,  November,  1878— Order  XXXI. 
rule  5. 

The  object  of  the  new  rule  5,  Order 
XXXI.,  in  the  rules  of  the  Sitpretne  Court, 
November,  1878,  t»  to  compel  a  party  in- 
terrogated to  make  his  objections  with  his 
answer,  except  in  certain  specified  eases. 
It  is  no  longer  competent  for  him,  before 
answer,  to  apply  to  have  the  whole  set  of 
interrogatories  struck  out,  on  the  ground 
that  some  of  them,  or  parts  of  some  of  them, 
are  not  such  as  ?ie  is  bound  to  atwwer. 

This  was  an  action  for  libel.  There 
were  snbstantiallj  six  counts  in  the 
statement  of  claim,  and  the  plaintiff  had 
exhibited  to  the  defendant  a  set  of  in- 
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terrogatories  numbering  twentj-aiz  in  all. 
It  was  not  denied  that  some  of  these  in> 
terrogatorieB,  or  at  least  portions  of  some 
of  them,  were  soch  as  the  plaintiff  was  en- 
titled to  ask  and  the  defendant  was  bound 
to  answer.  Bat  the  defendant,  following 
the  old  practice  nnder  the  original  rule 
5,  Order  XXXI.,  had  applied  in  chambers 
for  an  order  disallowing  the  whole  set  of 
interrogatories.  The  order  was  refused 
by  the  Master,  and  also  by  Field,  J., 
sitting  in  chambers. 

The  present  appeal  was  then  brought 
by  the  defendant.  This  was  the  first 
case  that  had  come  before  a  Divisional 
Court  since  -the  date  of  the  new  rule, 
which  came  into  operation  on  the  18th 
of  November,  1878,  repealing  rules  5  and 
8  of  Order  XXXI.  The  orig^inal  rules 
were  as  follows : — 

"  5.  Any  party  called  upon  to  answer 
interrogatories,  whether  by  himself  or  by 
any  member  or  ofi&cer,  may  within  four 
days  after  service  of  the  interrogatories, 
apply  at  chambers  to  strike  out  any  in- 
terrogatory, on  the  ground  that  it  is 
scandalous  or  irrelevant,  or  is  not  put 
bona  fide  for  the  purposes  of  the  action, 
or  that  the  matter  enquired  after  is  not 
sufEciently  material  at  that  stage  of  the 
action,  or  on  emy  other  ground.  And  the 
Jadge,  if  satisfied  that  any  interrogatory 
is  objectionable,  may  order  it  to  be  stmck 
out. 

"  8.  Any  objection  to  answering  any 
interrogatory  may  be  taken,  and  the 
gpronnd  thereof  stated,  in  the  affidavit." 

For  these  two  rules  the  following  two 
paragraphs,  to  be  called  rule  5,  Order 
XXXI. ,  have  been  substituted  by  the 
Rules  of  the  Supreme  Court,  November, 
1878  :— 

"  Any  objection  to  answering  any  one 
or  more  of  several  interrogatories  on  the 
gpx)and  that  it  or  they  is  or  are  scanda- 
lous or  irrelevant,  or  not  bona  fide  for  the 
purpose  of  the  action,  or  that  the  matters 
enquired  into  are  not  sufficiently  material 
at  that  stag^  of  the  action,  or  on  any 
other  ground,  may  be  taken  in  the  affi- 
davit in  answer. 

"  An  application  to  set  aside  the  inter- 
rogatories on  the  grround  that  they  have 
been  exhibited  unreasonably  or  vexa- 
tioosly,  or  to  strike  out  any  interrogatory  - 


or  interrogatories  on  the  ground  that  it 
or  they  is  or  are  scandalous,  may  be 
made  at  chambers  within  four  days  after 
service  of  the  interrogatories." 

Busaell  (Edward  Clarke  with  him),  for 
the  defendant. 

Lumley  Smith  (E,  Beed  with  him),  for 
the  plaintiff. 

GocKBuaN,  L.C.J. — I  am  of  opinion 
that  my  brother  Field  was  quite  right  in 
refusing  to  strike  out  the  whole  set  of  in- 
terrogatories. This  is  a  case  which 
clearly  comes  within  the  first  branch  of 
the  new  rule ;  the  second  branch  only 
applies  where  the  interrogatories  as  a 
whole  are  objected  to  as  unreasonable  or 
vexatious,  or  where  any  single  interroga- 
tory is  complained  of  as  scandalous.  It 
is  not  suggested  that  these  interrogatories 
were  improperly  exhibited,  or  that  they 
are  scandalous;  but  only  that  some  of 
them  are  such  as  the  defendant  is  not 
bound  to  answer.  Therefore  the  defend- 
ant should  have  taken  his  objection  in  his 
affidavit  in  answer,  which  he  has  not 
done.  We  have  nothing  to  do  with  the 
question  whether  the  new  role  is  an  im- 
provement on  the  old. 

Pollock,  B. — I  am  of  the  same  opi- 
nion. If  the  old  rule  had  stood,  then  we 
could  have  heard  Mr.  Bussell,  for  his  ob- 
jection would  have  come  under  the  words 
"  or  on  any  other  ground."  But  by  the 
new  rule  an  antithesis  was  intended  to 
be  conveyed  between  interrogatories  that 
are  "  scandalous  " — a  well-known  term 
in  equity — and  those  that  are  objected  to 
on  other  grounds. 

Appeal  dismissed  tvith  costs. 


SolicitOTa — O.  S.  &  E.  Brandon,  for  plaintift 
Lewis  &  Lewis,  for  defendant. 
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[IN  THE  HOUSE  OF  L0BD8.]    . 
1878.  '   1   WABD  (appdUmt)  v.  hobbs 
Nov.  8, 12.  J  (respondent). 

False  Bepresentaiion — Sale  of  Animals 
in  Tublic  Market — Implied  Representation 
of  Freedom  from  Infectious  Disease — 32  8f 
33  Vict.  e.  70  (Contagious  Diseases  (Ani- 
maU)  Act,  1869),  s.  67. 

A  man  w7u>  sends  animals  to  market  does 
not  thereby  impliedly  represent  to  a  pw- 
ehater  that  they  are  not,  so  far  as  he  hiows, 
suffering  from  infectioiu  disease,  at  all 
events  where  they  are  sold  subject  to  an 
eamress  condition  that  no  warrawty  teill  be 
given. 

Purchasers  are  not  mthin  the  pwrview  of 
32  §r  33  Viet.  e.  70.-8.  57,  and  cannot  in 
consequence  maimtain  an  action  upon  a 
violt^ion  of  the  duty,  imposed  hy  that 
section. 

Whether  the  owner  of  other  animals  in- 
fected in  the  market  could  recover  damages 
for  their  loss — Qntere. 

This  was  an  appeal  from  an  order  of 
the  Goart  of  Appeal  reversing  a  jndg- 
ment  of  the  Queen's  Bench  Division. 
The  judgments  of  the  Courts  below  are 
reported  46  Law  J.  Rep.  Q.B.  473  (where 
the  facts  are  iully  stated)  and  47  Law  J. 
Bep.  Q.B.  90 ;  s.  c.  Law  Bep.  2  Q.B.  D. 
831,  and  3  Q.B.  D.  150. 

liie  action  was  for  damages  caused  by 
breach  of  warranty  and  false  representa- 
tion on  the  sale  by  the  defendant  to  the 
plaintifE  at  a  public  market,  of  thirty-two 
pigs,  which  were  suffering  at  the  time 
from  typhoid  fever,  and  by  the  wrongful 
act  of  tiie  defendant  in  offering  the  pigs 
for  sale  at  public  market.  Damages 
were  claimed  for  the  loss  of  thirty  of  the 
pigs  sold,  which  died  of  the  disease  and 
of  others  which  were  infected  by  them ; 
also  for  medical  expenses  and  for  the  loss 
of  the  use  of  800  acres  of  stubble  which 
became  infected  and  consequently  for  a 
time  useless. 

Among  the  conditions  of  sale,  subject 
to  which  the  pigs  were  sold,  were  the 
following : — 

■  4.  "  The  lots  with  all  faults  and  errors 
of  description  (if  any)  to  be  paid  for  and 
removed  at  the  buyer's  expense  imme- 
diately after  the  sale." 

Vol.  48.— ()3.,  C.P.  &  ExcB. 


6.  "  No  warranfy  will  be  given  by  the 
auctioneer  with  any  lot,  and  as  all  lots  are 
open  for  inspection  previous  to  the  com- 
mencement of  the  sale,  no  compensation 
shall  be  made  in  respect  of  any  &ult  or 
error  of  description  of  any  lot  in  the 
catalogue." 

The  jury  found,  in  answer  to  questions 
of  the  learned  Judge  who  tried  the  case 
(Brett,  L.J.),  1.  That  the  pigs  died  of  a 
contagious  fever;  2.  That  they  had  a 
contagions  disease  when  sold ;  3.  That 
other  pigs  of  the  plaintiff  caught  the 
disease  from  the  pigs  the  plaintiff  bought; 
4.  That  the  defendant  knew  that  the  pigs 
had  a  disease  dangerous  to  them  and 
were  worthless  when  he  sold  them. 

The  damages  were  assessed  at  602.  19«. 
and  a  verdict  was  thereupon  entered  for 
the  plaintiff  for  that  amount. 

On  motion,  pursuant  to  leave  reserved, 
to  set  aside  the  verdict  and  enter  a  non- 
suit,, on  the  ground  that  there  was  no 
evidence  against  the  defendant  of  war- 
ranty, or  fraud,  or  knowledge  that  the 
pigs  were  infected,  the  Divisional  Court 
gave  judgment  for  the  plaintiff,  holding 
that  the  act  of  the  defendant  in  sending 
the  pigs  for  sale  to  a  public  market,  from 
which  animals  infected  with  a  contagious 
disease  are  excluded '  by  law,  was  an  im- 
plied represention  that  the  pig^  were  not 
BO  infected  to  his  knowledge. 

The  judgment  of  the  Divisional  Court 
was  reversed  by  the  Court  of  Appeal. 

The  plaintiff  then  brought  this  appeal. 

Henry  Mathews  and  Bros,  for  the  appel- 
lant  It  being  a  penal  offence  to  send  ani- 
mals suffering  from  a  contagious  disease 
to  market,  purdiasers  are  justified  in  as- 
suming Uubt  animals  in  a  market  are  not 
contagious,  at  any  rate  to  their  owner's 
knowledge.  The  respondent  therefore 
sent  his  pigs  to  a  place,  as  it  were, 
labelled  "place  for  healthy  animals." 
The  jury  found  that  he  knew  the  pigs  to 
be  suffering  from  typhoid  fever,  and  had 
a  right  to  presume  that  he  knew  the 
conclusion  which  would  be  drawn  from 
their  presence  in  the  market,  and  intended 
such  couclnsiou  to  be  drawn.  The  case 
supposed  by  Bramwell,  L.J.,  of  an  ex- 
travagant man,  who  wears  jewellery,  Ac., 
for  display,  and  in  consequence  obtains 
20 
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credit  from  a  tailor,  differs  from  the 
present.  First,  there  is  no  law  which 
forbids  extravs^ant  display ;  to  make  the 
cases  aKke  a  snmptnarj  law  most  be 
sapposed. 

[The  Lord  Ghancellob. — If  a  man 
take  a  glandered  horse  on  the  highway 
(a  penal  offence),  and  is  met  by  some  one 
who  buys  it,  would  there  be  a  representa- 
tion of  freedom  from  glanders  ?] 

There  the  sale  would  be  an  accidental 
resnlt  not  intended  by  the  owner.  Here 
the  pigs  ore  sent  to  market  for  the  ex- 
press purpose  of  being  sold.  And  that 
fact  is  a  second  point  distinguishing  the 
present  case  from  the  illostration  of 
Bramwell,  L.J.  The  Lord  Justice  says, 
"  I  do  not  think  any  person  has  a  right 
to  draw  a  conclasion  from  conduct  which 
is  not  directed  to  him  either  as  an  in- 
dividual, or  as  one  of  a  class,  or  as  one 
of  the  public,  for  the  purpose  of  acting 
on  it."  Here  the  conduct  was  directed 
to  the  plaintiff  as  one  of  the  class  of 
purchasers  for  the  purpose  of  acting  on 
it.  Yet,  though  the  Lord  Justice  allows 
that  injury  by  contagion  to  pigs  of  other 
owners  in  the  market,  who  were  not 
meant  to  suffer,  would  give  a  right  of 
action,  he  holds  that  the  person  who 
was  intended  to  be  injured  is  not  to  re- 
cover. 

There  is  no  direct  authority  in  &vonr 
of  presuming  from  conduct  a  representa- 
tion that  such  conduct  is  not  criminal; 
but  there  is  a  dictum  of  Blackburn,  J., 
who  in  Bodger  v.  Nicholls  (1),  said :  "  I 
entertain  no  doubt,  but  it  is  not  necessary 
to  decide  the  point,  that  the  defendant 
by  taking  the  cow  to  a  public  market  to 
be  sold,  though  he  does  not  warrant  her 
to  be  sound,  yet  thereby  furnishes  evi- 
dence of  a  representation  that,  so  far  as 
his  knowledge  goes,  the  animal  is  not 
suffering  from  any  infectious  disease." 
The  same  principle  is  implied  in  Em/mer- 
ton  V.  Matthews  (2),  and  Bwrnby  y.  BoUitt 
(3).  That  there  may  be  a  representation 
without  words  appears  by  The  King  v. 


(1)  28  Law  Times  Bep.  442. 

(2)  7  HurL  &  N.  688;  s.  c.  81  Law  J.  Eep. 
Exch.  139. 

(3)  16  Mee.  &  W.  644;  g.  c  17  Law  J.  Bep. 
Excb.  180. 


Barnard  (4),  where  conduct  alone  was  held 
to  amount  to  a  false  pretence,  and  The 
Qtteen  v.  Ootd»on  (5)  ;  and  in  HOI  v.  Gray 
(6),  where  the  vendor  of  a  picture  knew 
that  the  purchaser  was  under  a  delusion, 
whereby  its  value  was  enhanced  in  his 
estimation,  and  did  nothing  to  remove 
the  delusion,  it  was  held  that  the  sale 
was  void.  See  also  Jones  v.  Bowden  (7), 
Eicholz  V.  Bannister  (S),  (where  the  sale 
was  "  with  all  6ralt8,")  Morley  v.  Atien- 
lorough  (9),  Peto  v.  Blades  (10),  Schneider 
V.  Heath  (11),  Fletcher  v.  Bowsher  (12). 
In  Pickering  v.  Bowson  (13),  where  the 
sale  was  held  good,  there  was  a  written 
contract  after  full  inspection  by  the 
plaintiff,  and  the  Court  -  refused  to  go 
behind  the  contract  without  proof  of 
active  fraudulent  concealment. 

The  case  is  also  within  the  class  of 
cases,  in  which  the  sale  of  an  article  by 
name  and  description  results  in  the  de- 
livery of  something  totally  different.  In 
Shmherd  v.  Kann  (14),  where  a  ship 
sold  as  "  copper  fastened  "  turned  out 
not  to  be  so,  though  the  sale  was  "  with 
all  faults,"  it  was  held  that  this  must 
mean  such  &nlt8  as  were  incident  to 
copper  fostened  ships.  So  in  Nioholv. 
Oodts  (15),  where  oil  sold  as  "  foreign 
refined  rape  oil  warranted  equal  to 
sample,"  was  found  not  to  be  foreign 
refined  rape  oil,  though  equal  to  sample, 
and  in  Josling  v.  Kingsford  (16),  and 
Wieler  v.  ScMUan  (17),  where,  in  the 
one  case  "oxalic  acid,"  in  the  other 
"  Calcutta  Unseed,"  were  delivered  mixed 
with  other  materials,  so  as  not   to   be 

(4)  7  Car.  &  P.  784. 

(6)  1  Den.  CO.  692. 
(6}  1  Staric  434. 

(7)  4  Taunt.  847. 

(8)  17  Com.  B.  Eep.  Nil.  708 ;  a.  c.  34  Law 
J.Bep.  C.P.  106. 

(9)  3  Exch.  Bep.  600 ;  s.  c.  18  Law  J.  Bep. 
Exch.  148. 

(10)  6  Taunt  667- 

(11)  3  Campb.  606. 

(12)  2  Stark.  661. 

(13)  4  Taunt.  779. 

(14)  6  B.  &  Aid.  240. 

(16)  10  Ezch.  Bep.  191 ;  a.  c.  23  Law  J.  Bep. 
Exch.  314. 

(16)  13  Com.  B.  Bep.  N.S.  447 ;  s.  o.  32  Law 
J.  Bep.  C.P.  94. 

(17)  17  Com.  B.  Bep.  619 ;  s.  c.  25  Law  J.  Eep. 
C.P.  89. 
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within  the  description  as  understood  in 
oommeroe,  the  sales  were  held  Toid. 
These  animals  were  not  pigs  at  all,  bat  a 
mere  mass  of  contagions  disease,  or  at 
least  they  were  so  mixed  with  typhoid 
fever,  as  not  to  answer  the  description  of 
pigs  as  a  merchantable  article. 

Further,  there  is  here  a  nnisance  in- 
dictable at  common  law — The  Queen  v. 
Henson  (18),  The  King  v.  VamtcmdiOo 
(19),  which,  being  followed  by  particular 
damage  to  the  plaintiff,  is  actionable  by 
him,  as  in  the  &miliar  instance  of  a  log 
placed  on  the  highway.  There  is  also  a 
breach  of  the  Contagions  Diseases  (Ani- 
mals) Act,  which  gives  a  right  of  action 
on  the  principle  laid  down  as  follows  in 
Oomyn's  Digest,  "  Action  on  Statute,"  F. 
upon  the  authority  of  Lord  Holt — "  So 
in  every  case,  where  a  statute  enacts  or 
prohibits  a  thing  for  the  benefit  of  a 
person,  he  shall  nave  a  remedy  npon  the 
same  statute,  for  the  thing  enacted  for 
bis  advantage,  or  for  the  recompense  of 
a  wrong  done  to  him  contrary  to  the 
said  law."  Here  the  plaintiff,  as  a  pur- 
chaser,  was  one  of  the  persons  for  whose 
benefit  the  Act  was  enacted,  and  has  snf - 
fered  by  the  offering  to  sale  contraiy  to 
the  Act— iioumin^  v.  GoodchUd  (20),  Oouch 
V.  Steel  (21)  limited,  but  not  overruled 
by  Atkinson  v.  The  Newcastle  and  Qates- 
head  Waterworks  Company  (22). 

Moreover,  with  respect  to  the  damage 
done  to  the  other  pigs  of  the  plaintiff 
and  to  the  land,  it  is  contended  that  the 
defendant  by  selling  an  article  known  by 
him  to  be  dangerous,  without  disclosing 
the  danger,  is  liable  for  the  consequent 
damage — Farrwnt  v.  Baanes  (23),  Brass  v. 
MaUland  (24),  Blakemore  v.  The  Bristol 
and  Exeter  SaUwa/y  (25).     These  were 


(18)  1  Dean.  G.C.  24. 

(19)  4  M.  &  8.  78. 

(20)  2  .W.  Black.  906. 

(21)  3  E.  &  B.  402 ;  B.  c.  28  Lav  J.  Rep.  Q.B. 
121. 

(22)  46  Iaw  J.  Ben.  Exch.  776  ;  8.  c.  Lair  Rep. 
2  Ex,  D.  441. 

(23)  U  Com.  B.  B«p.  N.a  663;  s.  c.  31  Law 
J.Bep.CP.  187. 

(24)  6  E.  &  B.  470;   s.  c  26  Law  J.  Rep. 
as.  49. 

(26)  8  E.  &  B.  1086 ;  «.  o.  27  Law  J.  Rep.  Q.B. 
167. 
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not,  it  is  trae,  actions  upon  sale,  but  in 
the  case  last  cited  Coleridge,  J.,  delivering 
the  judgment  of  the  Com?,  said,  "  Would 
it  not  be  monstrous  to  hold  that,  if  the 
owner  of  a  horse,  knowing  it  to  be  vicious 
and  unmanageable,  should  lend  it  to  one 
who  is  ignorant  of  its  bad  qualities,  and 
conceal  them  from  him,  and  the  rider, 
using  ordinary  care  and  skill,  is  thrown 
firom  it  and  injured,  he  should  not  be  re- 
sponsible P  "  This  observation  in  refer- 
ence to  a  mere  voluntary  and  gratuitous 
bailment  would  apply  a  fortiori  to  sales, 
and  the  principle  appears  to  be  assumed 
in  Bwrnby  v.  Bollett  (3)  and  Emmerton 
V.  Matthews  (2).  As  to  the  right  to  con- 
sequential damages,  MuUett  v.  Mason  (26) 
is  a  clear  authority  for  the  plaintiff. 

Benjamin  and  H..  B.  Oreene,  for  the  re- 
spondenty  were  not  called  on. 

Thb  Lobd  Chancellob  (Eabl  Caibns). 
— In  this  case  the  respondent  sold  a  cer- 
tain number  of  pigs  by  auction  at  New- 
bury market,  and  the  appellant  became 
the  purchaser  of  those  pigs  at  the  auc- 
tion. There  were  conditions  of  sale  under 
which  the  pigs  were  sold,  and  the  fourth 
and  sixth  of  those  conditions  ran  in  these 
words  :-^[His  Lordship  read  the  condi- 
tions.] It  turned  out  tnat  almost  imme- 
diately after  the  sale  the  pigs  in  the 
hands  of  the  purchaser  shewed  unmis- 
takable symptoms  of  being  affected  with 
a  contagions  and  infectious  disease,  viz., 
typhoid  fever ;  they  rapidly  died  off,  and 
nearly  all  of  them  ultimately  died.  Your 
Lordships  have  not  heard  the  counsel  for 
the  respondent  in  this  case,  and  therefore 
all  that  I  shall  say  upon  this  head  is  this  : 
that  if  the  finding  of  the  jury  is  a  correct 
inference  from  the  iacts  of  the  case,  that 
the  pigs  were  infected  with  this  disease 
at  the  time  of  the  sale,  and  the  respon- 
dent knew  it,  then,  beyond  ell  doubt,  the 
respondent  was,  both  morally  and  legally, 
highly  culpable. 

But  the  question  is,  is  there  a  right  of 
action  on  the  part  of  the  appellant  r 

Now  the  appellant  in  his  claim  puts 
the  case  in  this  way :  he  says  that  by 
warranting  the  pigs  to  be  free  from  any 


(26)  86  Law  J.  Rep.  C.P.  209 ;  R.  c.  Law  Rep. 
1  C.P.  669. 
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infeotioaB  disease,  the  defendant  induced 
him  to  buy  them ;  and  then  he  alleges 
that  "  even  if  the  defendant  did  not  war- 
rant the  pigs,  the  plaintiff  says  that  the 
defendant,  either  knowingly,  or  having 
good  reason  for  believing  that  the  pigs 
were  suffering  from  an  infectious  dismse, 
offered  them  for  sale  at  a  certain  open 
and  public  market  held  at  Newbury,  and 
sold  thirty-two  of  them  to  the  plaintiff 
for  4iii."  Then  he  says  that  "  the  defend- 
ant knew  that  the  plaintiff  was  a  farmer, 
and  that  the  pigs  would  be  placed  with 
other  pigs,  and  would  also  be  tamed 
into  certain  stubble  fields."  - 

Now,  with  regard  to  the  allegations  in 
the  statement  of  claim,  undoubtedly  there 
was  no  warranty,  and  the  case  in  that 
respect  is  unsupported.  As  to  the  other 
allegation  in  the  claim  that,  simpUcifer, 
from  the  fact  of  his  sending  the  pigs 
when  they  were  in  this  state  to  the  mar- 
ket, a  right  of  action  arises,  that  was  not 
mainly,  if  at  all,  the  ground  upon  which 
the  case  was  rested  at  your  Lordships' 
bar.  The  counsel  for  the  appellant  con. 
tended  that  from  what  took  place  at  the 
trial  and  afterwards,  any  technicality 
founded  upon  the  claim  was  out  of  the 
question,  and  that  the  appellant  might 
succeed,  if  he  could,  by  shewing  that  on 
the  facts  as  they  were  proved,  there  was 
any  right  of  action  on  his  part  on  any 
ground  whatever. 

The  great  contest  at  your  Lordships' 
bar  was  this :  the  appellant  contended  that 
the  respondent  had  made  a  representa- 
tion which  was  untrue  in  point  of  fact, 
and  that  the  action  lay  as  in  the  nature 
of  an  action  for  deceit.  Now  there  can, 
I  apprehend,  be  no  doubt  of  this  propo- 
.  sition,  that  if  a  man  expressly  states 
upon  a  sale  that  he  gives  no  warranty, 
and  that  the  goods  sold  must  be  taken 
with  all  their  faults,  but  if  he  goes  on 
expressly  to  say,  in  addition  to  that,  that 
so  far  as  he  knows  or  believes,  or  has 
reason  to  believe,  the  goods  are  free  from 
any  particular  fault,  and  that  the  ani- 
mals (if  it  be  animals  that  are  sold)  are 
free  from  any  disease,  if,  I  say,  he  ex- 
pressly states  that,  and  if  it  can  after- 
wards bo  proved  that  to  his  knowledge 
the  animals  were  tainted  with  the  disease 
to  which  he  referred,  then  there  can  be 


no  doubt  that,  notwithstanding  the  ne- 
gation of  warranty,  an  action  would  lie 
for  deceit  for  the  false  representation. 
There  is  no  difficulty  in  reconciling  these 
two  express  statements,  viz.,  the  one 
express  statement  that  he  does  not  war- 
rant, and  that  the  property  must  be 
taken  with  its  &nlts,  and  the  other  ei^ 
press  statement  that,  so  far  as  he  knows 
or  beUeves,  the  article  sold  is  free  from  a 
particular  fault.  Upon  that  part  of  the 
case,  even  if  your  Lordships  IumI  heard 
the  counsel  for  the  respondent,  there 
would,  I  think,  have  been  no  contro- 
versy. 

But  the  question  here  is,  not  how  two 
express  statements  of  the  kind  that  I  have 
described  are  to  be  made  to  stand  toge- 
ther, but  whether  in  addition  to  the  ex- 
press negation  of  warranty  which  I  have 
described,  there  was  any  other  represen- 
tation  at  all, 

Now  any  representation  in  words  there 
clearly  was  not  in  this  case.  The  state- 
ment, and  the  only  statement,  actually 
made  was  the  one  contained  in  the  two 
conditions  of  sale  which  I  have  read. 
Beyond  tiiat  not  a  word  was  said  or  is 
alleged  to  have  been  said  on  the  part  of 
the  auctioneer,  and  the  respondent  never, 
in  any  way,  came  in  contact  with  the  ap- 
pellant. But  what  was  contended  at  your 
Lordships'  bar  was  this,  that  although 
there  was  no  express  representation  made 
in  words,  yet  there  was  conduct  on  the 
part  of  the  respondent  which  amounted 
to  a  representation,  and  it  was  endea- 
voured to  make  that  out  in  this  way : — It 
was  said.  There  is  an  Act  of  Parliament^ 
the  Contagions  Diseases  (Animals)  Act, 
which  enacts  that  any  person  (I  am  stating 
the  effect  of  the  clause)  who  sends  an 
animal  having,  at  the  time,  upon  it  an  in- 
fectious or  contagious  disease,  to  any 
public  or  open  place,  shall  be  guilty  of  an 
offence  under  the  Act,  unless  he  shall 
prove  that  he  was  not  aware  that  the 
animal  was  so  tainted  with  disease  ;  and 
it  was  said,  therefore,  that  the  respondent 
here  from  the  mere  fact  of  sending  his 
pigs  into  a  public  market  must  be  taken, 
being  of  course  held  to  be  aware  of  the 
law  upon  the  subject,  to  be  representing 
that  he  was  complying  with,  or  at  all 
events  not  infringing  the  law,  and  that 
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the  animals  were  not  tainted  with  any 
infections  or  contagions  disease. 

Now  I  think  it  always  desirable  to  ab- 
stain as  far  as  possible  from  expressing 
an  opinion  npon  a  case  which  is  not 
actually  the  case  nnder  consideration,  and 
I  desire  here  to  be  held  free  from  express- 
ing any  opinion  as  to  what,  in  a  case  in 
which,  there  being  no  negation  of  war- 
ranty, no  statement  such  as  I  have  read 
from  the  two  conditions  of  sale  in  this 
case,  onght  to  be  the  law  as  to  a  man  who 
sent  his  pigs  to  a  pnblic  market  knowing 
them  at  the  time  to  be  tainted  with  dis- 
ease. I  observe  that  in  a  case  in  the 
Conxt  of  Queen's  Bench,  JBoi^^er  v.  Nieholls 
(1),  coming' on  appecj  I  think  from  a 
decision  of  a  Connty  Conrt  Judge,  my 
noble  and  learned  friend.  Lord  Black- 
bum  (or,  as  he  then  was,  Mr.  Justice 
Blackburn),  seems  to  have  thrown  out  an 
opinion  that  in  a  case  of  that  kind,  there 
being  nothing  upon  one  side  in  the  shape 
of  statement  or  negation,  and  there  being 
simply  the  &ct  of  a  man  sending  diseased 
animals  to  a  public  market  to  be  sold, 
that  must  be  held  to  be  a  representation 
by  conduct  that  the  animals  were  &ee 
m>m  disease,  and  that  the  person  sb  send- 
ing them  might  be  liable  for  the  oonse> 
qnences  of  that  representation,  if  it 
turned  out  to  be  untrue.  I  repeat  that  I 
desire,  so  far  as  I  am  concerned,  to  hold 
myself  unpledged  if  such  a  case  had  to 
be  considered.  But  that,  as  it  seems  to 
me,  is  not  the  case  which  your  Lordships 
have  now  to  consider.  Your  Lordships 
have  here  to  consider  an  actual,  clear,  un- 
qualified statement  in  writing,  on  the  one 
hand,  and  no  statement  whatever,  even 
in  mere  words,  upon  the  other  hand,  but 
an  attempt  to  raise  a  conclusion  as  to  an 
implied  statement  from  conduct.  The 
words  of  the  statement  on  the  one  side 
are  perfectly  clear ;  they  are  that  the  ven- 
dor will  not  warrant  the  goods — that  they 
are  open  to  inspection,  that  the  purchaser 
might  inspect  them,  and  that  the  pur- 
chaser must  take  them  with  all  their 
&nlt8.  Now  I  hold  that  in  order  to 
countervail  or  qualify  that,  and  to  cut  it 
down,  there  must  be  something  as  clear 
in  statement  in  an  opposite  direction.  If 
there  had  been  that  representation  in 
words    which    I    began    by   supposing. 
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namely,  that  notwithstanding  that  nega- 
tion of  warranty  the  vendor  said  that  he 
believed  the  animals  were  free  from  dis- 
ease, there  might  be  the  foundation  of 
an  action  for  deceit ;  but  it  seems  to  qie 
that  there  is  no  authority  and  no  principle 
npon  which,  in  the  face  of  a  clear  and  un- 
qualified statement  on  the  one  hand,  such 
as  I  have  described,  that  the  purchaser 
must  take  the  articles  with  all  their  faults, 
yon  are  to  raise,  from  the  mere  circum- 
stance of  his  sending  the  animals  to  the 
market,  the  implication  of  a  representa- 
tion on  the  other  hand  that  the  animals 
were  in  the  belief  of  the  vendor  free  from 


I,  therefore,  on  this  part  of  the  case 
entirely  agree  with  that  which  was  the 
unanimous  conclusion  of  the  Conrt  of 
Appeal  in  this  case. 

But  there  were  some  minor  points  in 
the  case  suggested  as  arguments  upon 
which  the  appeal  might  be  sustained,  and 
I  will  refer  to  them  very  shortly.  Tour 
Lordships  have  not  heard  the  counsel  for 
the  respondents,  and  possibly  there  might 
be  some  question  whether  some  of  those 
points  were  open,  but  I  will  take  them  as 
they  were  urged. 

The  first  of  these  which  I  call  the 
subsidiary  points  in  the  case  was  this :  it 
was  said  that  there  wad  here  a  breach  of 
a  statutory  duty,  and  that  wherever  you 
have  a  breach  of  a  statutory  duty  and  any 
person  wronged  by  it,  the  person  wronged 
has  a  right  of  action.  Now  I  do  not  stop 
to  consider  how  far  that  proposition  can 
be  supported  as  a  general  proposition ;  a 
good  deal  might  be  said  npon  that  sub- 
ject, but  it  is  sufficient  in  the  present  case 
to  point  out  to  yotir  Lordships  that  the 
statutory  duty  here  is  of  this  kind :  it  is 
a  duty  not  to  send  infected  animals  into 
a  pnmic  place  for  an  obvious  reason,  lest 
they  should  by  contact  or  neighbourhood 
taint  other  animals  and  thereby  occasion 
injnty  to  the  public.  If  in  that  state  of 
things  some  person  had  come  forward 
and  said,  "You"  (the  respondent)  "sent 
tainted  animals  into  this  public  place,  and 
my  animals,  in  that  public  place,  by  con- 
tact or  neighbourhood  were  infected,  and 
I  sufiered  a  loss,"  then  I  could  under- 
stand the  argument.  But  that  is  not 
what  occurred  here.     What  occurred  in 
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the  public  place  was  the  baying  and  sell- 
ing, and  no  tainting  of  other  animals, 
although  it  is  said  that  after  the  pigs  be- 
came the  property  of  the  purchaser  and 
were  taken  to  his  &rm  they  tainted  other 
animals  which  were  there.  Bat  that  is 
not  the  gist  of  the  enactment,  and  there- 
fore it  appears  to  me  that  this  argument 
altogether  fails. 

The  next  of  the  subsidiary  points  was 
this :  it  was  said  that  that  which  was  sold 
here  (this  I  think  weis  rather  a  figurative 
expression  than  a  serious  argument)  was 
not  really  a  lot  of  pigs  but  a  mass  of  dis- 
ease— of  typhoid  fever.  To  that  all  I  can 
say  is,  that  a  pig  having  typhoid  fever 
appears  to  me  not  to  lose  its  identity  any 
more  than  a  man  having  typhoid  fever 
ceases  to  be  a  man;  and  therefore  the 
thing  sold  was  that  which  it  was  professed 
to  seU. 

Then  again  it  was  said,  and  this  was 
the  last  of  the  minor  points,  that  what 
was  sold  here  was  not  merely  infected  by 
disease,  but  was  a  noxious  and  dangerous 
thing,  certain  not  only  to  be  useless  in 
itself  but  to  be  a  source  of  evil  and 
danger  wherever  it  might  be  carried,  and 
it  was  likened  to  the  case  of  a  person 
selling  explosive  substances  without  any 
warning  being  given  to  the  purchaser,  and 
without  its  being  known  or  being  made 
clear  that  the  possession  of  the  substances 
was  attended  with  danger.  There  again 
I  should  not  wish  to  express  any  opinion 
as  to  how  &r  that  argument  might  be 
Tilled  in  a  case  where  there  was  no  ex- 
press statement  upon  the  subject  of  the 
thing  sold ;  it  is  sufficient  to  sav  that  it 
seems  to  me  that  where  you  nave  an 
article  sold  with  a  statement,  not  merely 
that  the  vendor  does  not  warrant  it,  but 
that  the  purchaser  must  take  it  with  all 
its  faults,  this  point  really  becomes  a 
branch  of  the  first  point  to  which  I  have 
referred;  and  you  cannot  therefore  con- 
tend that  the  purchaser  is  afterwards  to 
be  at  liberty  to  turn  round  and  say, 
"  There  was  this  &ult  in  the  article  which 
I  bought  which  makes  it  a  dangerous 
article  for  me  to  become  the  possessor 
of." 

Those  were  the  arguments  which  your 
Lordships  heard  urged  with  great  skill 
and  ingenuity  by  the  learned  counsel  on 


the  part  of  the  appellant,  but  it  appears 
to  me  that  they  all  &iled,  and  tlut  the 
decision  of  the  Court  below  ought  to  be 
affirmed.  I  move  your  Lordships,  there- 
fore, that  the  appeal  be  dismissed  with 
costs. 

LoED  O'Haqan. — I  do  not  regard  this 
case  as  free  from  difficulty.  That  it  is 
not,  the  conflicting  judgments  we  are  re- 
quired to  consider  make  that  very  plain ; 
but,  on  the  whole,  I  see  no  sufficient 
reason  for  declining  to  concur  with  the 
Court  of  Appeal. 

The  matter,  as  presented  for  the  ap- 
pellant, is  of  the  first  impression.  No 
authority  supports  his  contention.  And 
its  success  would  involve  the  establish- 
ment of  a  new  principle,  and  the  recog- 
nition of  a  legal  presumption  heretofore 
unknown. 

The  statement  of  claim  relies  upon  a 
warranty,  but  makes  no  case  of  deceit  or 
fraud,  or  failure  of  consideration,  and 
contains  no  averment  that  the  plaintiff 
was  misled  by  any  representation  of  the 
defendant.  Warranty  there  was  none; 
but,  on  the  contrary,  the  conditions  of 
sale  exfpressly  declined  the  giving  of  any ; 
and  purchasers  were  informed  that  they 
might  make  what  inspection  they  pleased 
before  the  commencement  of  the  sale, 
and  that  no  Compensation  would  be  given 
"  in  respect  of  any  fault  or  error  of  de- 
scription of  any  lot  in  the  catalogue." 
The  very  ingenious  and  exhaustive  argu- 
ment of  Mr.  Mathews  addressed  itself  to 
several  points  which,  as  I  observe,  were 
not  made  in  the  pleadings,  and  with 
which  the  Lord  Chancellor  has  dealt  suffi- 
ciently; but  the  real  question  is  that 
which  alone  seems  to  have  been  raised 
and  considered  in  the  Courts  below, 
whether  the  offer  for  sale  in  open  market, 
of  itself,  under  the  circumstances  proved 
in  evidence,  amounted  to  a  representation 
of  soundness,  imposing  responsibility  on 
the  defendant  for  the  loss  which  the 
plaintiff  undoubtedly  incurred  P  I  assume, 
for  the  purpose  of  the  argument — ac- 
cording to  tiie  verdict  of  tiie  joiy — ^that 
the  defendant  knew  of  the  diseased  con- 
dition of  the  pigs  when  he  sent  them  to 
market;  although,  for  my  own  part, 
having  looked  through  the  report  of  the 
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trial,  I  am  more  than  doubtful  of  the  cor. 
rectness  of  the  finding  in  that  respect. 
The  positive  testimony  of  the  defendant 
to  the  contrary  has  strong  corroboration 
in  that  of  the  inspector  (a  veterinary 
surgeon)  under  the  Contagious  Diseases 
(Animals)  Act.  He  examined  the  pigs 
in  the  discharge  of  his  official  duty,  and 
believed  them  to  be  perfectly  sound. 
But  taking  it  as  proved  that  the  animals 
were  known  by  the  respondent  to  have 
disease,  I  should  not  be  prepared  to  say, 
even  in  the  absence  of  the  conditions  of 
sale  on  which  he  relies,  that  the  non-dis- 
closure  of  the  fact  would,  without  more, 
have  cast  liability  for  loss  upon  him. 

We  must  deal  with  the  law  as  we  find 
it,  even  though  we  might  desire,  in  cases 
of  bargain  and  sale,  to  compel  more  fall 
and  candid  statements  on  penl  of  grave 
responsibility ;  and  that  law  is  stated  thus 
by  Judge  Story  in  his  book  on  contracts 
(27) :  "■  The  general  rule  both  of  law 
and  equity,  in  respect  to  concealment,  is, 
that  mere  silence  with  regard  to  a  ma- 
terial fact  which  there  is  no  legal  obliga.* 
tion  to  divulge,  will  not  avoid  a  contract, 
although  it  may  operate  as  an  injury  to 
the  pMrtv  irom  whom  it  is  concealed." 
And  again  (28),  "Although  a  vendor  is 
bound  to  employ  no  artifice  or  disguise 
for  the  purpose  of  concealing  defects  in 
the  article  sold,  since  that  would  amount 
to  a  positive  fraud  on  the  vendee;  yet, 
under  the  general  dootrine  of  caveat 
emptor,  he  is  not  ordinarily  bound  to  dis- 
close every  defect  of  which  he  may  be 
cognisant,  altliough  his  silence  may 
operate  virtually  to  deceive  the  vendee." 

I  take  it  that  this  is  a  correct  state- 
ment, and,  if  so,  as  there  was  not  in  the 
present  case  any  "  legal  obligation "  to 
divulge  the  knowledge  assumed  to  belong 
to  the  defendant,  his  simple  &ilnre  to 
divulge  it  did  not  nullify  the  contract ; 
and  could  not  be  taken,  as  the  appellant 
insists,  either  as  a  representation  of  the 
soundness  of  the  animals,  or  as  a  repre- 
sentation that  he  did  not  know  them  to 
be  unsound.  If  the  vendee  bought  at 
his  own  risk  and  in  reliance  on  his  own 
inspection  without  requiring  a  warranty, 

(27) P.  611. 
(28)  P.  CSl. 
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which  he  might  have  made  the  condition 
of  his  purchase,  and  if  there  was  not — 
and  no  one  says  there  was — any  artifice 
or  disguise  on  the  part  of  the  vendor, 
for  the  purpose  of  concealment,  then  I 
should  be  disposed  to  hold,  if  it  were 
necessary  to  decide  upon  such  a  state  of 
&cts,  that  the  mere  silence,  which  he  was 
not  asked  to  break,  did  not  impose  re- 
sponsibility. However,  the  case  of  the 
respondent  is  different  and  stronger,  and 
we  are  not  required  to  pronounce  such  a 
decision. 

The  argument  of  the  appellant  rests 
upon  implication  and  inference  arising 
from  conduct;  and,  no  doubt,  conduct 
may  amount  to  representation  as  clearly 
as  any  form  of  words.  -But  the  express 
declaration  made  in  the  conditions  of 
sale,  in  my  opinion,  forbade  the  implica- 
tion and  repelled  the  inference.  The 
purchaser  was  informed  that  he  would 
have  no  warranty,  and  that  he  was  not 
to  expect  compensation  for  any  fault. 
He  was  told  to  inspect  for  himselif  and  to 
judge  for  himself,  and  warned  that  he 
must  take  the  consequences  of  any  error 
he  might  commit  in  making  a  bad  bar- 
gain. He  had  the  clearest  intimation 
that  the  vendor,  whatever  might  be  his 
state  of  knowledge,  expressly  refused  to 
give  any  help  to  a  right  decision  or  make 
any  disclosure  of  any  kind. 

The  legal  result  is  stated  Very  plainly 
by  Lord  Ellenborough  in  the  &miliaT 
case  of  Baglehole  v.  Walters  (29)  the 
authority  of  which  has  never,  so  &r  as 
I  know,  been  called  in  question  :  "  Where 
an  article  is  sold  with  all  faults,  I  think 
it  is  quite  immaterial  how  many  belonged 
to  it  within  the  knowledge  of  the  seUer, 
unless  he  used  some  artifice  to  disguise 
them,  and  to  prevent  their  being  dis- 
covered by  the  purchaser.  The  very  ob- 
ject of  introducing  such  a  stipulation  is 
to  put  the  purchaser  on  his  guard,  and  to 
throw  upon  him  tbe  burden  of  examining 
all  faulte,  both  secret  and  apparent.  I 
may  be  possessed  of  a  horse  I  know  to 
have  many  faults,  and  I  wish  to  get  rid 
of  him  for  whatever  sum  he  will  feteh. 
I  desire  my  servant  to  dispose  of  him, 
and   instead  of   giving  a  warranty  of 

(29)  3  Campb.  154. 
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BOTLndnesa,  to  sell  him  witli  all  faults. 
Haying  thns  laboriously  freed  myself 
from  responsibility,  am  I  to  be  liable  if  it 
be  afterwards  discovered  that  the  horse 
was  nnsoand  ?  "  Now  the  defendant  in 
this  case  did  precisely  what  was  held  by 
Lord  EUenborongh  to  protect  a  yendor 
against  liability  for  all  faults  "  secret  or 
apparent."  And  I  repeat,  it  has  not  been 
pretended  that  he  was  gtulty  of  any  con- 
trivance to  conceal  or  to  deceive.  The 
condition  of  sale,  by  declining  to  com- 
pensate, suggested  that  there  existed,  or 
might  exist,  a  state  of  things  which,  bat 
for  it,  would  entitle  to  compensation. 
It  at  once  challenged  inspection,  and 
aroused  attention  to  the  probable  neces- 
siiy  of  making  it,  and  so  left  the  pur. 
chaser  without  reason  to  complain. 

How  is  the  force  of  this  authority 
sought  to  be  evaded  ?  Only,  so  far  as  I 
understand  the  argument,  by  reliance  on 
the  Contagious  Diseases  (Animals)  Act. 
It  is  said  that  this  Act,  making  the  ex- 
posure in  a  market  of  animals  affected 
by  contagious  disease,  a  criminal  offence, 
warrants  purchasers  in  presuming  that 
persons  so  exposing  them  intend  to  re- 
present them,  and  represent  them  in 
fact,  as  firee  from  such  disease,  and  that, 
therefore,  responsibility  attaches  as  on  a 
warranty  created  through  a  representa- 
tion by  conduct.  This  is  very  subtle 
and  not  very  tangible  reasoning,  and  it 
has  &iled  to  satisfy  my  mind. 

In  the  first  place,  the  condition  of  sale, 
by  its  express  refusal  of  warranty  or 
compensation,  appears  to  me  to  negative 
the  existence  of  any  representation  of 
the  kind.  It  is  distinct  notice  to  all  the 
world  that  there  may  be  faults  which 
the  vendor  does  not  choose  to  disclose, 
and  for  which  he  will  not  be  accountable. 
Next,  the  assumption,  and  the  gratuitous 
assumption,  is,  that  vendors  and  pur- 
chasers generally  know  not  merely  of 
the  existence,  but  also  of  the  terms  of  the 
Act,  and  of  its  penal  operation,  and  of  its 
efiect  in  probably  deterring  the  owners 
of  unsound  cattle  from  bringing  them 
to  sale.  There  may  be  no  such  know- 
ledge, and  even  if  it  exists,  what  reason 
have  we  for  supposing  that  men  will  not 
violate  the  law  and  brave  its  penalties, 
taking  the  risk  of  discovery  and    the 


chance  of  escape  P  What  right  or  reason 
has  anybody  to  prdsume  that  the  dealer, 
by  the  fact  of  his  offers  to  sell,  demon- 
strates, or  intends  to  demonstrate,  his 
compliance  with  the  Act,  and  conse- 
quently affirms  the  soundness  of  the 
animal  ? 

In  this  case  if  the  juiy's  finding  was 
correct,  the  defendant,  knowing  he  would 
be  guilty  of  a  breach  of  the  statute  sub- 
jecting him  to  punishment,  ventured  on 
,it  notwithstanding,  and  got  off  scot-free, 
for  iiis  pigs  passed  the  inspector,  and 
were  pronounced  to  be  without  disease. 
Many  similar  transactions  may  and  must 
take  place,  for  obedience  to  the  law  can- 
not always  be  expected  when  evasion  of 
it  may  be  the  source  of  profit,  and  I  find 
it  impossible  to  hold  that  the  mere  ap- 
pearance of  animals  in  a  market  can  be 
reasonably  presumed  to  imply  their  im- 
munity from  contagious  illness  in  any 
case,  and  certainly  not  in  a  case  in  whi(Ui 
the  owner  negatives  any  such  implication 
by  refusing  to  warrant  and  insisting  on 
•an  acceptance  "  with  all  faults." 

I  cannot  see  any  real  relation  between 
the  penal  statute  and  the  contract  we  are 
considering,  and  I  agree  with  Lord 
Justice  Brett  that  the  attempt  to  connect 
them  is  "  illusory."  The  Act  was  passed 
for  the  benefit  of  the  general  public,  it 
has  nothing  to  do  with  the  bargains  of 
particular  persons. 

Under  such  circumstances  as  are  now 
before  us,  the  presumption  on  which  the 
appellant  rests  his  claim  to  recover  the 
compensation  which  the  condition  of  sale 
forbade  him  to  expect,  seems  to  me  to 
have  no  foundation  in  fact  or  law,  and  I 
concur  with  my  noble  and  learned  friend 
that  the  appeal  should  be  dismissed  with 
costs. 

LoBD  Selbobnk. — I  feel  compelled  to 
agree  in  the  judgment  moved  by  my 
noble  and  learned  friend  on  the  wool- 
sack, though  I  confess  I  do  so  with  some 
reluctance. 

Upon  the  question  of  implied  repre- 
sentation I  have  never  felt  any  doubt. 
Such  an  implication  should  never  be 
made  without  facte  to  warrant  it,  and 
here  I  find  none,  except  that  in  sending 
for  sale  (though  not  in  selling)   these 
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animals,  a  penal  statute  was  violated. 
To  say  that  every  man  is  always  to  be 
taken  to  represent,  in  his  dealings  with 
other  men,  that  he  is  not,  to  his  know- 
ledge violating  any  statute,  is  a  refine- 
ment which  (except  for  the  purpose  of 
prodacing  some  particular  consequence) 
would  not  I  think  appear  reasonable  to 
any  man. 

The  argument  which,  for  some  time, 
most  weighed  with  me  was,  that  for  a 
man  to  sell  to  another,  without  disclosing 
the  fiust,  an  article  which  he  knows  to  be 
positively  noxious,  and  which  the  other 
man  does  not  know  to  be  so  (even  though 
he  expressly  negatives  warranty,  and 
says  that  the  purchaser  must  take  his 
beo^in  with  all  faults)  is  an  actionable 
wrong.  I  confess  I  should  not  be  sorry 
if  the  law  were  so,  but  I  know  no  au- 
thority for  the  proposition  that  such  is 
the  law,  even  with  respect  to  the  particular 
case  of  infectious  disease  in  animals  sold. 
The  very  nature  of  the  condition  that  the 
buyer  is  to  take  the  animals  with  all 
faults  implies  that  they  may  be  diseased, 
without  any  distinction  between  infec- 
tions and  non-infectious  disease,  and  I 
cannot  think  that  the  legislation  which 
has  recently  taken  place  in  the  public 
interest,  against  particular  acts  tending 
to  propagate  such  disease,  can  make  that 
an  actionable  wrong,  as  between  the 
parties  to  a  private  contract,  which  would 
not  be  so  without  it. 

Judgment  of  {he  Govrt  below  affirmed, 
and  appeal  dismisted  with  ootU. 


SolidtOTs — Abbott,  JenkinB  &  Co.,  agents  for 
Locas,  Newbury,  for  appellant;  Bickards, 
Walker  &  MaQd^  agents  for  W.  H.  Belcher, 
Kewbniy,  for  respondent. 
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Stock  Exchange — Purchase  and  Sale  of 
Shares — Contract  between  Broker  and 
Frincipal — "  Time  Bargains  " — Wagering 
Ooniract—8  Sf  9  Viet.  c.  109.  s.  18. 

Where  a  speculator  employs  a  broker  on 
the  Stock  Exchange  to  effect  sales  and  pw- 
chases  of  stock  according  to  the  nUes  of  the 
Stock  Exchangefor  delivery  on  afviwre  day, 
with  the  inteiUion  that  he  shaU  not  be  called 
upon  aettudly  to  deliver  or  accept  srteh 
stode  as  may  be  sold  or  purchased,  but  only 
to  pay  or  receive,  as  the  case  may  be,  the 
difference  between  the  price  of  the  stock  at 
the  day  of  the  sale  and  the  price  on  the 
day  named  for  delivery,  the  contract  be- 
tween the  speculator  and  the  broker  is  not  a 
"  contract  by  way  of  gaming  or  wagering," 
within  the  meaning  of  8  f  9  Vict.  e.  109. 
«.  18. 

Grizewood  v.  Blane  (11  Oom.  B.  Bep. 
538 ;  s.  c.  21  Law  J.  Bep.  O.P.  46)  ex- 
plained. 

These  were  three  actions  brought  by  a 
broker  on  the  Stock  Exchange  against 
customers  to  recover  in  each  case  the 
balance  of  an  account  in  respect  of  specu- 
lative transactions  on  the  Stock  Exchange 
carried  on  by  the  defendants  respectively 
through  the  plaintiff  as  their  broker  in 
the  ordinary  way. 

In  the  case  of  Thacker  v.  Ince  Sardy 
the  plaintiff  was  employed  by  the  de- 
fendant as  broker  from  the  beginning  of 
1877  till  the  Ist  of  June  in  the  same 
year.  Towards  the  end  of  May  a  balance 
of  about  18,0002.  was  due  &om  the  de- 
fendant to  the  plaintiff  in  respect  of 
differences,  which  the  defendant  refused 
to  pay.  The  plaintiff  consequently  en- 
deavoured to  close  the  defendant's  ao- 
oounts,  and  actually  closed  some  of  them 
by  purchasing  stocks  and  shares  to  meet 
the  liabilities  incurred  by  him  for  the 
defendant. 

On  the  1st  of  June  the  plaintiff,  in 
consequence  of  the  defendant's  &ilure  to 
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meet  his  eogagementa,  became  a  defaulter 
on  the  Stock  Ezchaiige,  and  all  his  ac- 
coonta,  inclading  those  which  were  still 
open  on  account  of  the  other  two  defend- 
ants, Wheatley  and  H.  Hardy,  were  closed 
in  the  nsnal  manner  by  the  official 
assignee  of  the  Stock  Exchange. 

Before  the  closing  of  the  accounts  by 
the  official  assignee,  the  defendant 
Wheatley,  seeing  that  such  a  result  was 
inevitable,  had  authorised  the  plaintiff  to 
do  what  he  thought  best  in  the  matter. 
The  plaintiff  had  accordingly  closed  some 
of  Wheatley's  accounts  before  the  rest 
were  closed  by  the  official  assignee. 
Henry  Haj^y,  uie  other  defendant,  had 
given  no  authority  to  the  plaintiff  or  to 
tilie  committee  of  the  Stock  Exchange  to 
close  such  accounts  as  were  open  on  his 
account  on  the  1st  of  June,  and  was  not 
unable  to  meet  his  engagements  or  to 
pay  for  having  the  account  carried  for- 
ward. 

In  each  of  the  three  cases  the  state- 
ment  of  claim  alleged — 

That  the  plaintiff  was  at  the  times 
thereinafter  mentioned  a  stockbroker  and 
a  member  of  the  London  Stock  Exchange, 
carrying  on  business  at  6a,  Austin  Friars, 
in  the  City  of  London. 

That  before  the  dates  mentioned  in  the 
accounts  thereinafter  mentioned  and  re- 
ferred to,  the  defendant  had  employed  the 
plaintiff  as  such  broker,  and  given  him 
orders  and  directions  to  sell  for  him  in 
his,  the  plaintiff's  own  name,  and  to  carry 
over,  according  and  subject  to  the  rules 
and  customs  of  the  London  Stock  Ex- 
change for  commission  and  reward  to 
the  plaintiff  in  that  behalf,  certain  stocks, 
shares  and  public  securities  to  the 
amounts  and  of  the  description  mentioned 
and  set  forth  in  the  said  accounts,  and 
the  plaintiff  had  accordingly  so  sold  the 
said  stocks,  shares  and  securities,  subject 
and  according  to  the  said  rules  and 
customs,  to  the  said  amounts  and  at  and 
for  the  said  prices,  and  the  commission 
of  the  plaintiff  for  so  doing  and  payable 
by  the  defendant  to  him  in  that  belui,^  was 
the  commission  mentioned  in  those  ac- 
counts. 

That  at  or  about  the  dates  mentioned 
in  the  said  accounts  the  defendant  em- 
ployed the  plaintiff  as  such  broker  to 


cany  over  and  continue  the  said  stocks, 
shares  and  securities  according  to  the 
rules,  usE^es  and  customs  of  the  said 
Stock  Exchange  for  commission  and  re- 
ward payable  by  the  defendant  to  the 
plaintiff  in  that  behalf. 

That  such  employment  was  given  and 
accepted,  and  such  stocks,  shares  and 
securities  were  contracted  to  be  sold 
and  carried  over  and  continued  upon  the 
terms  that  the  plaintiff  should  be  paid 
and  repaid  by  the  defendant  all  such 
moneys  as  the  plaintiff  might  have  to  pay 
or  become  liable  to  pay  on  account  of  the 
said  stocks,  shares  and  securities,  and  of 
the  said  carrying  over  and  continuing  the 
same  according  to  the  rules,  regulations 
and  customs  of  the  said  Stock  Exchange, 
and  upon  the  further  terms  that  he,  the 
plaintiff,  might  do  all  things  in  accord- 
ance with  the  rules,  regulations,  usages 
and  customs  of  the  said  Stock  Exchange, 
and  that  in  case  the  defendant  should  at 
any  time  become  incapable  of  performing, 
or  should  not  perform,  his  said  contracts, 
the  plaintiff  might  forthwith  settle  and 
close  the  said  contracts  and  sales  in  man- 
ner thereinafter  mentioned,  and  that  in 
that  case  or  in  case  the  plaintiff  should, 
by  the  said  rules,  regulations,  ust^es  and 
customs,  be  called  upon  and  compelled  to 
settle  and  close  the  said  contracts  and 
sales,  or  in  case  he  should  do  so  by  the 
authority  of  the  defendant  by  paying  or 
becoming  liable  to  pay  the  purchasers  of 
the  said  stocks,  shares  and  securities,  the 
differences  between  the  contract  prices 
and  the  market  prices  of  the  same  on  the 
day  when  the  said  contracts  and  sales 
might  be  so  settled  and  closed,  then  that 
he,  the  defendant,  would  pay  to  the 
plaintiff  the  moneys  that  he  might  so  pay 
'  or  become  liable  to  pay  for  and  on  account 
of  the  said  last- mentioned  differences; 
but  subject  nevertheless  to  the  condition 
as  regarded  the  stocks,  shares  and 
securitieB,  if  any,  with  respect  to  which 
the  said  contracts  and  sales  should  be  so  ■ 
settled  and  closed  without  the  defendant's 
authority,  but  in  accordance  with  the 
said  rules,  regulations,  usages  and  cus- 
toms of  the  said  Stock  Exchange,  that 
the  said  last- mentioned  moneys  were  not 
greater  than  the  amounts  which  the 
plaintiff  would  have  been  compelled  to 


Digitized  by 


Qoo^^ 


Vol.  48.] 

TJiaeker  y.  Bardj/  (App.). 
pay  in  case  the  said  contracts  and  sales 
had  been  settled  and  closed  apon  the  day 
or  any  time  before  the  day  to  which  the 
same  had  been  carried  over  or  continued 
as  aforesaid. 

That  the  plaintiff,  aoting  under  his  said 
employment,  and  in  compliance  with  the 
said  orders  and  directions,  did  sell  and 
carry  over  for  the  defendant  the  said 
stocks,  shares  and  securities;  and,  in 
respect  of  such  sales  and  carryings  over, 
paid,  and  became  liable  to  pay,  moneys  to 
a  large  amount. 

That  after  the  said  oontraois  and  sales 
had  been  so  made  and  carried  oveif  and 
continued  as  aforesaid,  the  plaintiff,  with 
the  authority  of  the  defendant,  did  settle 
and  close  a  part  of  the  said  contracts  and 
sales,  and  the  defendant  became  unable 
to  and  did  not  perform  his  said  contracts, 
and  the  plaintiff  was  then  entitled  to,  and 
was,  by  the  rules,  regulations  and  customs 
of  the  said  Stock  Exchange,  called  upon 
and  compelled  to  settle  and  close  the 
residue  of  the  said  contracts  and  sales  by 
paying  or  becoming  liable  to  pay  to  the 
said  purchasers  of  the  said  stocks,  shares 
and  securities,  moneys  to  a  large  amount, 
being  the  differences  between  the  con- 
tract prices  of  the  same  and  the  market 
prices  of  the  same  on  the  days  when  the 
said  contracts  and  sales  were  so  settled 
and  closed,  and  none  of  the  moneys  so 
paid,  or  which  the  plaintiff  became  liable 
to  pay  as  last  aforesaid,  were  greater  than 
the  amounts  which  the  plaintiff  would 
have  been  compelled  to  pay  in  case  the 
said  contracts  and  sales  had  been  settled 
and  closed  upon  the  day  or  any  time  be- 
fore the  day  to  which  the  same  respec- 
tively had  been  carried  over  and  continued 
aa  aforesaid. 

The  plaintiff  then  claimed  in  each  case 
the  amount  due  from  each  defendant  in 
respect  of  purchases  and  sales  made  by 
the  plaintiff  for  the  defendant  at  his 
request,  and  also  the  amount  of  the  loss 
on  the  closing  of  the  various  accounts, 
whether"  by  the  plaintiff  or  by  the  com- 
mittee of  the  Stock  Exchange. 

The  substantial  defence  in  each  case 
was  that  the  transactions  in  respect  of 
which  the  action  was  brought  were  con- 
tracts by  way  of  gaming  and  wagering 
within  the  meaning  of  the  Wagering  Act 
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(8  &  9  Vict.  c.  109),  and  the  defendants 
further  denied  their  liability  in  respect  of 
the  losses  consequent  upon  the  ei^orced 
closing  of  the  plaintiff's  accounts  by  the 
committee  of  the  Stock  Exchange. 

The  actions  came  on  for  trial  at  the 
sittings  at  Ghiildhall  in  February,  1878, 
before  Lindley  J.,  by  whom  they  were 
referred  to  special  examiners  to  take  evi* 
dence  and  report. 

The  special  examiners  having  made 
their  reports,  the  further  hearing  of  the 
three  cases  took  place  at  the  Guildhall 
on  the  2nd  of  July,  1878,  when  the 
following  judgment  was  delivered  :— 

LmDLST,  J. — I  have  taken  some  pains 
to  study  these  cases  and  the  fiaots,  and 
although  the  transactions  are  numerous, 
and  a  little  difiGlcult  to  trace,  in  substance 
they  come  out  easily  enough.  I  do  not 
propose  to  go  through  the  evidence  in 
detail,  except  so  far  as  may  be  necessary 
upon  one  point  in  reference  to  Henry 
Hardy. 

The  three  actions  are  brought  by  a 
broker  against  his  principals  for  indem- 
nity against  liabilities  incurred  I^  the 
broker  in  buying  and  selling  stocks  ,and 
shares  upon  the  Stock  Exchange  for  the 
defendants  by  their  authority.  The  main 
defence  in  each  case  is  that  the  claim  is 
founded  on  gaming  and  wagering  trans- 
actions, in  respect  of  which  no  action  can 
be  brought.  In  order  to  decide  the  point 
thus  raised,  it  is  necessary  to  consider 
first,  the  real  nature  of  the  agreement 
between  the  plaintiff  and  the  defendants ; 
and  secondly,  how  the  law  stands  with 
respect  to  gaming  and  wagering  trans- 
actions in  stocks  and  shares. 

As  regards  the  true  nature  of  the 
agreement  between  the  plaintiff  and  the 
defendants,  the  conclusions  at  which  I 
have  arrived  are  as  follows : — 

First,  that  all  the  defendants  were  spe- 
culators, and  that  the  plaintiff  knew  them 
to  be  so. 

Second,  that  the  defendants  employed 
the  plaintiff  to  speculate  for  them  on  the 
Stock  Exchange. 

Third,  that  he  knew,  or  must  be  taken 
to  have  known,  that,  in  order  to  carry  out 
their  transactions,  the  plaintiff  would 
have  to  enter  into  contracts  to  buy  or  sell. 
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as    tlie    case    miglit    be,    and  that,  in 
order  to  protect  himself  and  them,   to 
enter  into  other  contracts  to  sell  or  buy 
respectively. 

Fourth,  that  there  was,  in  fact,  no  other 
■way  in  which  the  plaintiff  conld  specu- 
late for  the  defendants  as  they  desired. 

Fifbh,  that  the  plaintiff  did  buy  and  sell 
accordingly. 

Sixth,  that  the  defendants  never  ex- 
pected,  or  intended,  to  accept  actual  de- 
livery of  what  the  plaintiff  might  buy  for 
them,  nor  actually  deliver  what  he  might 
sell  for  them,  and  that  the  plaintiff  knew 
that  the  defendants  never  expected  or 
intended  so  to  do. 

Seventh,  that  the  defendants,  neverthe- 
less, knew  that  they  incurred  the  risk  of 
haviug  to  accept  or  deliver,  as  the  case 
might  be,  but  were  content  to  run  that 
risk  in  the  expectation  and  hope  that  the 
plaintiff  would  be  able  so  to  arrange  mat- 
ters as  to  render  nothing  but  differences 
actually  payable  to  or  by  them,  as  the 
case  might  be. 

Eighui,  that  unless  the  plaintiff  conld 
anange  matters  as  expected,  the  defend- 
ants would  be  whoUy  unable  to  pay  for 
what  was  bought  for  them,  or  deliver 
what  was  sold  for  them,  and  that  the 
plaintiff  knew  perfectly  well  that  the  de- 
fendants would  be  unable  so  to  do. 

I  proceed  next  to  examine  the  law  ap- 
plicable to  transactions  of  this  kind.  The 
only  statute  now  in  force  and  material  to 
be  noticed  is  the  8  <fc  9  Vict.  c.  109.  s.  18, 
which,  in  effect,  declares  all  contracts  by 
way  of  gaming  and  wagering  null  and 
void,  and  renders  actions  for  the  recovery 
of  money  won  on  any  wager  unsustain. 
able. 

This  Act  does  not  expressly  mention 
or  allude  to  Stock  Exchange  transac- 
tions; bat  it  has  been  decided  that 
agreements  between  buyers  and  sellers  of 
shares  and  stocks  to  pay  or  receive  the 
differences  between  their  prices  on  one 
day  and  their  prices  on  another  day,  are 
gaming  and  wagering  transactions  within 
the  meaning  of  the  statute.  Orizewood  v. 
Blane   (1),  Barry  v.    Croskey  (2)    and 

(1)  11  Com.  B.  Eep.  688;  b.c.  21  Lav  J.  Rep. 
C.P.  46. 

(2)  2  Jo.  &  H.  1. 


Cooper  V.  Neal  (8),  all  decide  that.  But 
the  plaintiff  did  not  agree  to  buy  or  sell 
from  or  to  1;he  defendants;  and  I  have 
the  authority  of  Lord  Justice  Brett  for 
saying  that  the  statute  only  affects  the 
contract  which  makes  the  bet  or  wager. 

(3)    OODPHB   «.    HbAI. 

Thi«  was  an  action  by  the  plaintiff,  tmstee  of 
one  Bailey,  a  broker  on  the  Stock  Exchange, 
against  the  defendant,  a  clerk  in  the  City,  to  re- 
cover about  6,0001.  for  "  differences"  on  sales  and 
purchases  of  stock  effected  by  Bailey  on  the  Stock 
Exchange  for  the  defendant. 

The  defendant  instructed  Befiley  to  porchaaa 
railway  stock  and  carry  over  to  acooont.  Before 
the  account  day  Bailey  had  bought "  Caledonians" 
to  the  amount  of  60,000/.,  on  which  the  differences 
in  question  had  arisen. 

At  the  trial  before  Lindley,  J.,  the  jury  foond  in 
answer  to  questions  put  to  them — first,  that  Bailey 
was  instructed  to  buy  and  sell  according  to  the 
rules  of  the  Stock  Exchange ;  second,  that  he  was 
instructed  to  make  "  time  bargains,"  and  not  bona 
fide  purchases  of  shares ;  third,  that  Bailey  acted 
in  accorcUmce  with  his  authority.  On  these  find- 
ings Lindley,  J.,  on  the  authority  of  Oritewood  v. 
Bhme  (I),  entered  judgment  for  the  plaintiff,  and 
the  Divisional  Court  of  Queen's  Bench  affirmed, 
the  judgment  on  the  same  autliurity. 

On  appeal  (May  27,  1878), 

JBerichell  and  Ftdlarton,  for  the  plaintifiT. 

Morton,  for  the  defendant. 

Bbbtt,  L.J. — In  my  opinion  the  Gaming  and 
Wagering  Act  affects  the  validity  of  any  contract 
which  in  itself  constitutes  a  bet,  but  not  that  of 
any  bona  fide  contract  collateral  to  the  bet  itself; 
and  in  my  opinion  the  findings  of  the  jury  in  this 
case  as  to  the  nature  of  the  contract  between 
Bailey  and  the  plaintiff  are  not  satis&ctory.  It 
may  be  one  of  three  contracts  which  have  been 
suggested  in  the  course  of  the  argument. 

It  may  be  that  Bailey  and  the  defendant  ex- 
pressly agreed  that  Bailey  should  enter  into  con- 
tracts upon  the  Stock  Exchange,  and  that  the 
defendant  should  pay  or  receive  the  differences, 
but  that  whatever  happened  to  Bailey  on  the 
Stock  Exchange,  the  defendant  should  never  pay 
or  receive  more  than  the  differences.  It  seems  to 
me  that  such  a  contract  might  possibly  be  a  wager- 
ing contract  between  Bailey  and  the  defendant, 
so  that  Bailey  conld  not  recover  upon  it.  Of 
such  a  contract  as  this,  however,  I  can  see  no  evi- 
dence. In  the  second  place  the  contract  might 
be,  as  the  jury  have  found,  that  Bailey  should 
make  "  time  bargains,"  that  is  to  say,  not  real  sales 
and  purchases,  but  merely  bets  ending  jn  a  pay- 
ment or  receipt  of  differences,  with  the  jobbers  on 
the  Stock  Exchange.  That  would  be  a  gambling 
transaction  in  respect  of  which  the  jobber  conld 
not  sue,  and  therefore  Bailey  would  have  incurred 
no  liability,  and  consequently  could  not  sue  the 
defendant.  Such  bargains  would  be  void  as  be- 
tween the  broker  and  the  jobber,  and  the  defendant 
would  consequently  be  entitled  to  sucoeed.    But, 
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Thaoker  v.  Sar^  (4;>P-)- 
The  agreement  between  the  plaintiff  and 
the  defendants  i-endered  it  neoeasory  that 
the  plaintiff  should  himself,  as  principal, 
enter  into  real  contracts  of  purchase  and 
Bale  with  jobbers,  and  the  plaintiff  accord- 
ingly did  so,  and  in  respect  of  these  con- 
tracts he  incurred  obligations  for  the 
non-performance  of  which  actions  could 
and  can  now  be  brought  against  him.  It 
is  against  the  liability  so  incurred  that  he 
see^  to  be  indemnified. 

Upon  general  pnnciples,  an  agent  is 
entitled  to  indemnity  from  his  principal 
against  liabilities  incurred  by  the  agent 
in  executing  the  orders  of  his  principal, 
unless  those  orders  are  illegal,  or  unless 
the  liabilities  are  incurred  in  respect  of 
some  illegal  conduct  of  the  agent  himself, 
or  by  reason  of  his  default.  What  the 
plaintiff  was  employed  in  these  cases  to 
do  was  to  buy  and  sell  on  the  Stock  Ex- 
change ;  and  this  he  did ;  and  everything 
he  did  was  perfectly  legal,  unless  it  was 
rendered  illegal  as  between  the  defend- 
ants and  himself  by  reason  of  the  illegality 
of  the  object  they  had  in  view,  or  of  the 
transactions  in  which  they  were  engfaged. 

Now,  if  gaming  and  wagering  were 

,in  my  opinion,  the  juiy  have  misundeistood  the 
eiidence,  in  coming  to  the  concloBion  that  this  waa 

*  the  contract  between  the  parties.  The  third  con- 
tract irhich  may  be  fonnd  is  this.  It  may  be  that 
the  defendant  employed  Bailey  to  make  contracts 
upon  the  Stock  Exchange  in  the  ordinary  way 
according  to  the  rules  Of  the  Stock  Exchange. 
Such  contracts,  as  far  as  the  jobbers  are  concerned, 
would  always  be  real  contracts  which  might  have 
to  end  in  a  transfer  of  stock.  Then  Bailey  might 
hare  agreed  always  sn  to  manage,  or  to  endeavour 
so  to  manage,  that,  although  the  contracts  as  far 
as  the  jobbers  were  concerned  were  bona  fide,  yet 
the  defendant  shonld  never  be  called  upon  to  pay 
more  than  the  differences ;  though  Bailey  would 
be  personally  liable  to  the  jobbers  on  the  contracts. 
In  that  case  it  may  well  be  that  there  was  an  im- 
plied contract  on  the  part  of  the  defendant  to 
indemnify  Bailey  against  any  liabilities  he  might 
incor  otherwise  th^  by  his  own  fault. 

Perhaps  part  of  such  a  transaction  might  be  a 
gambling  transaction  as  between  Bailey  and  the 
defendant.  But  as  the  arrangement  would  involve 
an  authority  given  to  Bailey  by  the  defendant  to 
make  himself  liable  on  real  bona  fide  contracts 
with  the  jobbers,  a  ooilateral  implied  contract  of 
indemnity  would  arise,  each  a  contract  would  not 
be  in  any  sense  by  way  of  gaming  op  wagering, 
and  if  such  a  contract  did  in  fact  exist,  the  plain- 
tiff wonld  be  entitled  to  recover. 

I  am  therefore  of  opinion  that  the  case  should 
go  down  again  for  a  new  trial. 
CoTiOK,  LJ.,  and  Thbsiobb,  \jJ,,  ooncnrt«d. 
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illegal,  I  shonld  be  of  opinion  that  the 
illegality  of  the  transactions  in  which  the 
plaintiff  and  the  defendants  were  eng^ag^d 
would  have  tainted,  as  between  them- 
selves, whatever  the  plaintiff  had  done  in 
furtherance  of  their  illegal  designs,  and 
would  have  precluded  him  from  claiming, 
in  a  Court  of  law,  any  indemnity  firom 
the  defendants  in  respect  of  the  liabiUties 
he  had  incurred — Gannan  v.  Bryee  (4), 
MeKinnell  v.  Bohinson  (5),  Lyne  v.  8ies. 
fdd  (6).  But  it  has  been  held  that  al- 
though gaming  and  wagerihg  contracts 
cannot  be  enforced,  they  are  not  illegal. 
Fitch  y.  Jones  (7)  is  plain  to  that  effect. 
Money  paid  in  discharge  of  a  bet  is  a 
good  consideration  for  a  bill  of  exchange 
— Oidda  V.  Harrison  (8) ;  and  if  money 
be  so  paid  by  a  plaintiff  at  the  request  of 
a  defendant,  it  can  be  recovered  by  action 
against  him — Knight  v.  Combers  (9),  Jes. 
Bopp  V.  Lwtwyche  (10), BoKewamey.BUMng 
(11)  ;  and  it  has  been  held  that  a  request 
to  pay  may  be  inferred  from  an  authority 
to  bet — Oldham  v.  Bamsden  (12).  Having 
regard  to  these  decisions,  I  cannot  hold 
that  the  statute  above  referred  to  pre- 
cludes the  plaintiff  from  maintaining  these 
actions. 

It  was,  however,  suggested  that,  inde- 
pendently of  that  statute,  the  gambling 
here  was  of  so  pernicious  a  nature  as  to 
be  illegal  on  grounds  of  public  policy. 
That  the  defendants  were  reckless  specu- 
lators, and  that  the  plaintiff  knew  it,  I 
consider  to  be  beyond  all  doubt ;  but  it 
does  not  follow  that  what  they  did  or 
aimed  at  was  illegal.  In  one  sense,  they 
were  all  gamblers ;  but  care  must  be  taken 
not  to  be  misled  by  an  epithet ;  and,  in 
order  to  avoid  ambiguity,  I  have  already 
pointed  out  exactly  what  the  real  nature 
of  their  transactions  was.    Such  gambling 

(4)  3  B.  &  Aid.  179. 

(5)  8  Hee.  &  W.  434 ;  s.  e.  7  law  J.  Kep. 
Exch.  149. 

(6)  1  Hurl.  &  N.  278. 

(7)  6  E.  &  B.  233 ;  g.  c.  24  Law  J.  Rep.  Q.B. 
293. 

(8)  10  Exch.  Bep.  672}  s.  c.  24  Law  J.  Rep. 
Exch.  66. 

(9)  16  Com.  B.  Rep.  C62;  a.  &  24  Law  J.  Rep. 
C.P.  121. 

(10)  10  Exch.  Rep.  614 ;  s.  c  24  Law  J.  Rep. 
Exch.  65. 

(11)  15  Com.  B.  Rep.  N.S.  316 ;  s.  o.  33  Law  J. 
Rep.  C.P.  66. 

(12)  44  Law  J.  Rep.  C.P.  309. 
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aa  this,  boweTer  demorailising  and  repre- 
hensible, does  not  appear  to  me  to  be 
illegal,  and  my  reasons  for  this  opinion 
are  as  follows : — 

It  required  a  statute  of  7  Geo.  2.  c.  8,  to 
prevent  gambling  in  the  public  funds; 
and  notwithstanding  the  strong  condem- 
nation, in  the  preamble,  of  such  gambling, 
the  Act  was  itself  repealed  in  1860 :  see 
23  &  24  Vict.  c.  28.  Moreover  even  when 
the  Act  was  in  force,  gambling  in  shares 
and  foreign  stocks  was  held  not  to  be 
illegal  either  under  the  Act  or  at  common 
law.  Lord  Tenterden,  indeed,  was  of  opi- 
nion that  such  gambling  was  illegal  at  com- 
mon law.  He  said  so  in  Bryan  v.  Lewis 
(13)  ;  but  this  opinion  was  declared  erro- 
neons  in  Hibblewhite  v.  M^Morine  (14). 
Under  these  circumstances,  I  am  unable 
to  hold  that  the  transactions  engaged  in 
hy  these  parties  were  illegal,  or  that  the 
purchases  and  sales  made  by  the  plaintiff 
were  made  in  pursuance  of  or  to  attain 
an  illegal  object.  This  view  is  supported 
by  the  judgment  of  Lord  Justice  Brett  in 
Cooper  V.  Neal  (3),  and  by  the  case  of 
Ashton  V.  Dahin  (15). 

In  answer  to  the  ailment  that  a  con- 
tract which  is  void  and  unenforceable 
cannot  be  made  the  foundation  of  an 
impUed  promise  to  indemnify,  it  appears 
to  me  sufficient  to  say  that  an  obligation 
to  indemnify  is  created  whenever  one 
person  employs  another  to  do  a  lawful 
act  which  exposes  him  to  liability,  and 
that,  in  my  view  of  the  evidence,  the 
defendants  did  authorise  the  plaintiff 
to  incur  liability  by  buying  and  selling. as 
above  described.  I  am  unable  to  draw 
the  inference  which  the  jury  drew  in 
Cooper  V.  Neal  (3),  namely,  that  the 
plaintiff  was  instructed  to  make  time  bar- 
gains, and  that  he  did  in  fact  make  such 
bargains.  A  real  time  bargain  is,  I  sus- 
pect, a  very  rare  occurrence.  Grizewood 
T.  Blane  (1)  affords  an  instance  of  one, 
and  Cooper  v.  Neal  (3),  as  understood 
by  the  jury,  afforded  another.  But  what 
are  called  time  bargains  are,  in  fact, 
the  result  of  two  distinct  and  perfectly 
legal  bargains,  namely,  first,  a  bargain 

(13)  By.  &M.  386. 

(14)  6  Mee.  Sc  W.  462;s.c.  8  Lav  3.  Rep. 
Ezcb.  271. 

(15)  7W.E.384. 


to  buy  or  sell,  and  secondly,  a  subsequent 
bargain  that  the  first  shall  not  be  carried 
out ;  and  it  is  only  when  the  first  bargain 
is  entered  into  upon  the  understanding 
that][it|'i8  not  to  be  carried  out  that  a 
time  bargain,  in  the  sense  of  an  nnen- 
forceable  barg^ain,  is  entered  into.  Such 
bargains  are  very  rare,  and  this  is  what 
I  understand  the  witnesses  to  mean  when 
they  say  that  there  are  no  such  things  as 
time  bargains  on  the  Stock  Exchanged 
For  the  above  reasons  I  hold  that  the 
plaintiff  is  entitled  to  indemnity,  not- 
withstanding the  gambling  nature  of  the 
transactions  between  himself  and  the 
defendants. 

It  remains  to  consider  the  extent  of 
his  rights  as  against  each  of  these  de- 
fendants. 

First,  as  regards  Wheatley.  It  was 
urged  that  he  only  authorised  specula- 
tions to  a  limited  extent,  namely,  to  an 
extent  which  would  not  expose  him  to 
lose  more  than  his  funds  in  the  hands  of 
the  plaintiff.  But  Wheatley's  own  evi- 
dence is  quite  inconsistent  with  this  con- 
tention, I  hold,  upon  the  evidence,  that 
he  authorised  everything  that  was  done, 
including  the  final  closing  of  all  his  ac- 
counts. It  is  true  he  gave  no  authority 
to  the  Stock  Exchange  Committee  to ' 
close  his  accounts;  but  he  knew  that 
they  had  to  be  closed,  and,  knowing  this, 
he  authorised  the  plaintiff  to  do  the  best 
he  could  for  him.  The  best  for  him  was 
immediately  to  close  his  account.  Whe- 
ther this  was  done  by  the  plaintiff  himself^ 
or  by  the  Committee  of  the  Stock  Ex- 
change, is  not,  I  think,  material,  as  the 
defendant  is  shewn  not  to  have  been 
damnified,  but,  on  the  contrary,  he  has 
been  somewhat  benefited  by  what  was 
done. 

The  plaintiff's  right  to  indemnity 
Bigainst  Wheatley  is  not,  in  my  opinion, 
confined  to  the  amount  paid  by  the 
plaintiff  before  action,  but  extends  to  the 
full  amount  for  which  the  plaintiff  was  at 
tlie  commencement  of  the  action  himself 
legally  liable  to  pay — Lacey  v.  HUl  (16), 
Onue  V.  Paine  (17).     Tlus  has  always 

(16)  42  Law  J,  Bep.  Chanc.  86;  on  appeal, 
657 ;  s.  c.  Law  Bep.  18  Eq.  182;  s.  c.  Law  Bep. 
8  Chanc  921. 

(17)  37  Law  J.  Bep.  Chanc.  711;  s.  c.  38  Law 
J.  Bep.  Chanc.  226 ;  s.  c.  Law  Bep.  6  Eq.  641. 
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7%aeker  y.  Bardy  (App.). 

I)eeii  the  established  rale  in  Equity,  and 
also  at  law,  if  the  action  was  properly 
framed,  as  may  be  seen  from  Spark  v. 
Hetlop  (18).  Even  if  the  plaintiff  were 
bankrapt,  his  trastees  conld  recover  the 
full  amonnt  of  the  plaintifTs  liability, 
although  his  estate  might  only  have  paid 
a  small  dividend  in  respect  thereof.  That 
was  settled  in  Gnue  v.  Paine  (17)  and 
confirmed  on  appeal.  In  Wheatley's  a&> 
tion,  therefore, .  I  give  judgment  for  the 
plaintiff  for  the  ftill  amount  claimed,  and 
also  with  costs.  I  say  with  costs,  because 
although  I  disapprove  highly  of  such 
gamblmg  as  I  have  had  to  consider,  I  am 
unable  to  see  that  the  plaintiff's  conduct 
has  been  worse  than  the  defendant's,  and 
the  plaintiff  being  leg^ly  entitled  to  what 
he  demanded  in  the  action,  I  see  •  no 
Bufi&cient  reason  for  departing  from  the 
general  rule  by  which  the  costs  f oUow  the 
event. 

In  Heniy  Hardy's  case,  I  am  also  of 
opinion  that  the  plaintiff  is  entitled  to 
judgment  for  so  much  of  his  claim  as  is 
founded  on  purchases  and  sales  made  by 
himself,  namely,  4212.  11«.  3d.  But  I 
disallow  so  much  of  his  claim  as  relates 
to  losses  sustained  by  reason  of  the  closing 
of  this  defendant's  accounts  by  the  Com. 
mittee  of  the  Stock  Exchange.  I  hold 
upon  the  evidence  that  it  is  not  proved 
that  this  defendant  authorised  the  closing 
of  the  accounts  which  were  closed  by 
the  committee ;  nor  is  it  proved  that  he 
has  so  ratified  or  adopted  such  closing 
as  to  have  rendered  him  liable  in  respect 
of  it.  It  is  true  that  he  does  not  appear 
to  have  been  damnified  by  it,  but  this 
circomstance  cannot  confer  a  right  of 
action  on  the  plaintiff.  The  defendant 
was  in  no  de&nlt  himself.  He  never 
authorised  the  closing  of  these  accounts ; 
and,  as  between  himself  and  the  plaintiff, 
the  plaintiff  had  no  right  to  close  them. 
Upon  this  point  I  am  unable  to  distin- 
guish the  case  in  principle  from  Duncan 
V.  HUl  (19).  In  this  case,  therefore, 
my  judgment  is  for  the  plaintiff  for 
4212.  11«.  3d.  only,  but  again  with  costs. 

(18)  1  £.  &  E.  663 ;  8.  c  28  Law  J.  Bep.  Q.B. 
197. 

(19)  40  Law  J.  Rep.  Exch.  137 ;  s.  o.  42  Law 
J.  Bep.  Ezch.  179;  b.  c.  Law  Bep.  6  Exch.  25S  ; 
(,  c  Law  Bep.  8  Exch.  242. 
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His  failure  to  sustain  the  whole  of  his 
claim  is  not,  I  think,  sufficient  to  deprive 
him  of  costs.  No  appreciable  costs  have, 
I  apprehend,  been  occasioned  by  that  part 
of  his  claim  which  has  failed. 

Then,  thirdly,  Ince  Hiardy's  case.  This 
case  differs  frOm  the  other  two,  inasmuch 
as  the  defendant  was  himself  unable  to 
meet  his  engagements,  and  was  the 
principal  cause  of  the  plaintifTs  becoming 
a  de&nlter.  The  inability  of  the  de- 
fendant to  continue  his  speculations  gave 
the  plaintiff  a  right  to  close  all  the 
defendant's  accounts.  That  appears  from 
Lacy  V.  HiU  (16),  which  was  a  celebrated 
case  in  Ghanceiy.  Whether  they  were 
closed  by  the  plaintiff,  or  by  the  Stock 
Exchange  Committee,  is,  I  think,  imnuu 
terial,  it  not  being  proved  that  the  de- 
fendant was  in  any  way  prejudiced  by 
what  was  done.  Consequently  in  his 
case  I  give  judgment  for  the  plaintiff  for 
the  full  amount  claimed  with  costs. 

Against  the  above  decision  the  defend- 
ant uice  Hardy  appealed. 

Muir  Mackenzie,  for  the  defendant. — 
These  are  gambling  transactions.  They 
are  not  bets  between  the  plaintiff  and 
the  defendant,  but  transactions  in  which 
the  plaintiff  and  the  defendant  are  jointly 
interested  in  the  result  of  speculative 
transactions  or  wages.  Grizeioood  v. 
Blame  (1)  shews  that  su6h  dealings  are 
opposed  to  public  policy.  The  question 
is,  what  was  the  intention  of  the  parties  P 
It  is  clear  that  in  the  present  case  the 
intention  was  to  gamble ;  this  is  shewn  by 
the  long  course  of  speculative  transactions 
in  which  they  were  engaged,  and  by  the 
&ct  that  they  had  no  capital  to  take  up 
the  shares  purchased,  and  that  they 
trusted  to  the  machinerv  of  the  Stock 
Exchange  to  relieve  them  from  the 
necessity  of  taking  up  the  shares  they 
purchased  or  delivering  those  they  sold. 

Home  Payne,  for  the  plaintiff,  was  not 
called  upon. 

BsAJfWBLL,  L.J. — I  am  of  opinion  that 
this  judgment  ought  to  be  a£Srmed.  I 
agree  entirely  with  Mr.  Justice  lindley'a 
findings,  and  with  the  reasoning  with 
which  he  supports  his  jadj^ment  u^u 
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those  findings.  The  question  here  is  not 
what  was  the  bargain  between  the  jobber 
and  his  principal.  Between  the  broker 
and  the  jobber  in  the  Stock  Exchange  it 
is  admitted  that  these  bargains  aotnallj 
are  what  they  purport  to  be,  and  there  is 
nothing  in  the  dealings  between  the  job- 
ber and  his  principed  by  which  the  jobber 
can  tell  whether  the  purchase  is  made  as 
an  investment  or  by  way  of  speculation. 
Accordingly  Mr.  Mackenzie  does  not  rely 
on  the  contract  between  the  jobber  and 
the  broker  as  a  wagering  contract.  If 
the  &cts  were  such  as  they  were  supposed 
to  have  been,  I  think  erroneously,  in 
Orizewood  v.  Blcme  (1),  though  perhaps 
rightly  on  the  evidence  before  the  Court, 
then  perhaps  it  might  be  rightly  held 
that  there  was  a  wagering  contract.  But 
that  is  not  so  in  point  of  fact.  All  these 
bargains  are  in  truth  real  bargains,  when 
made  in  the  Stock  Exchange,  and  really 
mean  what  they  purport  to  express — an 
actual  sale  of  stock.  The  learned  counsel 
for  the  defendant  admits  this,  but  he 
brings  a  new  suggestion  before  us  and 
says — "  Suppose  that  to  be  the  case,  and 
suppose  the  jobber  can 'enforce  exact 
performance  of  this  contract  against  the 
broker,  the  bargain  between  the  broker 
and  the  defendant  is  that  although  the 
broker  is  to  buy  and  sell  for  the  defend- 
ant, yet  the  defendant  is  never  to  pay  for 
and  accept  stock,  nor  to  receive  and  pay 
for  it,  but  when  the  time  arrives  for  taUng 
and  paying  for  stock,  or  for  delivering 
it  and  receiving  payment,  the  broker  is 
bound  to  make  another  bargain  in  such  a 
way  that  the  defendant  may  set  off  one 
transaction  against  another,  so  as  not  to 
have  to  pay  or  to  receive  more  than  the 
differences.  I  am  not  sure  that  that  ever 
is  the  bargain  between  the  broker  and 
his  principal.  Certainly  it  is  not  so  in 
isolated  transactions.  If  I  instruct  my 
broker  to  sell  10,000Z.  consols  for  next 
account,  I  should  not  be  entitled  as  a 
matter  of  right  to  insist  on  my  broker 
buying  them  back  for  me.  Where  the 
transactions  are  continuous  it  is  more 
doubtM  whether  such  a  duty  may  not 
arise  on  the  part  of  the  broker.  Possibly 
under  such  circumstances  a  juiy  might 
find  that  it  had  been  agreed  between  the 
parties,  not  indeed  that  the  buying  and 


selling  should  go  an  ad  infinitum,  but 
that  there  was  an  arrangement  between 
the  broker  and  the  principal  that  every 
transaction  for  an  account  should  be  dis- 
posed of  by  another  transaction  in  a  con- 
trary sense — that  is  to  say  that  the  prin- 
cipal might  say  to  the  broker,  "  Yon  have 
undertaken  a  bargain  to  receive  and  pay 
for  certain  shares,  you  must  now  undo 
the  result  of  that  transaction  by  a  sale, 
so  that  I  may  only  be  called  upon  to 
receive  or  pay  the  difference."  The  jury 
might  come  to  such  a  conclusion,  except 
that  it  would  be  open  to  the  broker  to 
contend  that  he  was  not  bound  actually 
to  effect  this  result  but  only  to  endeavour 
to  do  so.  Let  us,  however,  assume  in 
the  defendant's  favour  that  the  contract 
was  such  as  I  have-  indicated.  In  my 
opinion  these  is  nothing  in  such  contract 
which  comes  within  the  Chuning  and 
wagering  Act.  The  principal  would 
have  a  clear  right  to  say — "  I  will  go  no 
£firther  with  this  business.  I  will  take 
what  I  have  now  purchased,  and  hold  it 
as  an  investment.  It  is  obvious  that 
this  must  be  often  actually  the  case  where 
stocks  have  been  bought  with  a  view 
to  a  rise  and  a  resale,  and  the  purchaser 
has  been  met  by  a  &11  and  has  been  bo 
disgusted  with  the  idea  of  having  to  pay 
continued  brokerage  or  "  backwardation" 
that  he  prefers  to  keep  the  stock  and  pay 
for  it.  Therefore,  even  if  the  contract  is 
of  the  nature  contended  for  by  the  de- 
fendant, the  principal  may  either  elect  to 
take  or  deliver  the  stock,  or  he  may 
endeavour  to  neutralise  the  transaction. 
Sometimes,  however,  he  may  not  be  able 
to  do  so.  Suppose  for  instance  the  de- 
fendant had  bought  Glasgow  Bank  stock. 
He  could  not  have  got  rid  of  it,  and 
would  have  had  to  keep  it  What  then  is 
the  illegality  of  the  proceeding  ?  There 
is  no  wager  between  the  broker  and  hia 
principal,  and  it  does  not  matter  to  the 
broker,  so  &r  as  his  commission  goes, 
whether  the  stock  rise  or  Ml  before  the 
account.  But  it  is  the  essence  of  gaming 
that  the  gains  shall  depend  upon  the 
event.  In  Orizewood  v.  Blane  (1),  ac- 
cording to  the  facts  stated,  it  was  of  im- 
portance to  both  parties,  according  aa 
they  were  buyers  or  sellers,  whether  the 
stocks  rise  or  fall,  but  in  the  case  I  have 
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put,  there  is  no  gaming^  or  wagering 
wbatever  between  the  principal  and 
broker.  The  gamester,  if  any,  is  the 
principal,  bat  the  broker  does  not  wagfer 
at  all.  If,  therefore,  all  the  facts  were 
found  here  as  the  connsel  for  the  defend- 
ant desires,  the  present  case  would  not 
come  within  the  wagering  Act. 

I  wish  to  make  one  observation  with 
reepeot  to  the  phrase  "time  bargain." 
Mr.  Justice  Lindlej  has  shewn  wlutt  he 
considers  to  be  a  time  bargain  and 
invalid.  Bat.  no  bargfains  are  inralid 
merely  beoaose  thej  are  time  barg^ains. 
If  I  bay  the  crop  of  apples  which  grow 
next  year  on  a  particiUar  tree,  that  is  a 
time  bargain,  but  it  i&  not  invalid.  But 
where  the  barg^n  is  in  reality  different 
from  that  which  it  purports  to  be,  for 
instance,  if  it  purports  to  be  a  sale  of 
stock,  but  in  r«klity  is  merely  a  contract - 
to  receive  or  pay  the  difference  between 
the  price  of  the  stock  at  one  time  and- 
the  price  at  another,  that  is  something  in 
the  nature  of  gaming.  A  time  bargain 
in  that  sense  is  a  "  gaming  and  wager- 
ing" contract. 

I  am  clearly  of  opinion  therefore  that 
this  jodgraent  ought  to  be  affirmed.  And 
though  speculation  of  this  kind  may  be 
a  very  shocking  affair,  that  is  not  the 
question  we  have  to  consider.  And  I  am 
not  by  any  means  sure  that  the  fact  that 
a  place  exists  where  people  know  there  is 
a  .  market  in  which  they  can  freely 
speculate  in  shares  is  not  for  the  pub- 
lic good ;  since  it  is  to  the  certainty  of 
people  finding  such  a  market  that  the 
public  are  indebted  for  a  variety  of 
useful  undertakings. 

BssiT,  L.J. — I  am  no  admirer  of  the 
roles  or  practice  of  the  Stock  Exchange, 
but  I  think  that  as  a  matter  of  law,  the 
judgment  in  this  case  is  right,  and  that 
l^e  facts  have  been  rightly  found.  Mr. 
Jostioe  Liodley  has  clearly  stated  as 
&ct8  the  actual  proceedingrs  on  the  Stock 
Exchange.  He  has  found  the  &cts 
correctly  and  has  applied  the  law  to 
them  correctly.  '  I  do  not  think  it  neces- 
sary in  the  present  case  to  discuss 
supposed  cases.  In  Oooper  v.  Need  (3)  we 
thought  it  necessaiy  to  deal  with  certain 
Vol.  48.— O.B.,  C  J.  &  ExcB. 
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supposed  cases  for  a  reason  to  which  I 
will  refer  bv  and  by ;  but  here  we  need 
only  deal  with  the  facts  that  are  before 
us ;  for  they  have  been  rightly  found  by 
Mr.  Justice  Lindley.  He  ha!s  properly 
found  that  the  plaintiff  was  employed  as 
an  agent  for  a  principal,  and  therefore  that 
he  was  empowered  to  deal  for  the  defendant 
as  a  broker  on  the  Stock  Exchange  ;  and 
he  has  found  properly  that  that  authority 
(taking  the  defendant  to  have  known  the 
practice  of  the  Stock  Exchange)  au- 
thorised the  plaintiff  to  nujce  him  liable 
on  certain  contracts  with  various  persons, 
which  those  persons  might  enforce 
against  him  as  real  contracts ;  and  that 
the  plaintiff  has  obeyed  and  fulfilled  this 
mandate.  'He  has,  therefore,  made  for 
the  defend^t  contracts  which  were  real, 
and  which  might  be  enforced  by  the 
persons  with  whom  he  dealt  insisting  on 
a  real  delivery  of  shares  or  a  real 
payment  of  prices  for  a  real  purchase  of 
shares.  And  Mr.  Justice  Lindley  comes 
to  the  conclusion  that  the  plaintiff  did 
not  agree  to  buy  or  sell  from  or  to,  but 
only  as  agent  for  the  defendant.  Then 
he  says :  "  The  agreement  between  the 
plaintiff  and  the  defendants  rendered  it 
necessary  that  the  plaintiff  should  him- 
self^ as  principal,  enter  into  real  contracts 
of  purchase  and  sale  with  jobbers,  and 
the  plaintiff  accordingly  did  so,  and  in  res- 
pect of  these  contracts  he  incurred 
obligfations  for  the  non-performance  of 
which  actions  could  and  can  now  be 
brought  against  him."  Under  the  cir- 
cumstances, therefore,  he  comes  to  the 
conclusion  that  the  real  ground  of  action 
is  for  commission  as  agent  to  make 
contracts  for  the  purchase  or  sale  of 
shares,  and  on  the  defendant's  contract  of 
indemnity  for  liabilities  incarred  in 
respect  of  contracts  entered  into  for  the 
defendant  within  his  authority.  The 
contract  between  the  parties  being  one  of 
employment  only,  though  the  defendant 
desired  to  speculate,  yet  the  contract  is 
not  within  the  Act  8  A  9  Vict.  c.  109, 
and  is  not  in  any  way  illegal,  and  the 
plaintiff  is  in  my  opinion  entitled  to  re- 
cover, boiix  on  his  claim  for  commission, 
and  on  the  contract  of  indemnity. 

Mr.  Justice  Lindley  then  goes  on  to 
2Q 
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saj:  "I  am  unable  to  draw  the  iofe- 
renoe  which  the  jnry  drew  in  Oooper  y. 
Neal  (8),  namely,  that  the  plaintiff  was 
inatraoted  to  maike  time  bargains,  and 
that  he  did  in  fact  make  such  bar. 
gains."  And  I  think  he  is  right.  Now 
Mr.  Mackenzie  has  not  contended  that 
if  the  facta  here  were  rightly  found  the 
law  haa  been  wrongly  applied,  but  he 
haa  endeavoared  to  diapnte  the  findings 
of  &ct,  and  to  bring  the  case  within  the 
sapposititioaB  case  in  Oooper  v.  Neal  (3). 
That  case  was  argued  elaborately  be- 
fore na,  and  the  Court  said  at  an  early 
stage  that  it  must  go  down  for  a  new 
trial,  There  the  jnry  had  found  that  the 
plaintiff  had  been  instructed  to  bay  and 
sell  shares  according  to  the  roles  of  the 
Stock  Exchange,  but  that  he  had  been 
employed  to  make  time  bargains  and  not 
bona  fide  contracts,  and  that  he  had 
acted  in  accordance  with  those  instmc- 
tions  and  had  entered  into  time  bargains 
merely.  Now  the  meaning  obviously 
attached  here  to  the  expression  "time 
bargain  "  is  that  a  bargain  had  been  made 
not  for  the  future  delivery  or  acceptance 
of  shares,  but  that  the  plaintiff  had  been 
instmoted  to  make  such  bargains  as 
would  only  make  him  liable  to  pay  for 
the  &11  or  rise  of  the  market.  Now  if 
those  findings  stood,  the  plaintifis  might 
possibly  hare  recovered  in  respect  of 
commission,  but  the  verdict  in  that  case 
was  in  respect  of  a  claim  of  indemnity ; 
and  if  the  plaintiff  had  only  made  such 
bargains  aa  I  have  described,  there  would 
have  been  no  liability,  for  the  contracts 
would  have  been  such  that  the  jobber 
oould  not  sue  upon  them,  because  they 
would  have  been  wagering  contracts. 
The  broker  therefore  could  not  sue  on 
his  indemnify.  We  endeavoured  in  that 
case  to  expresa  onnelvea  ao  aa  to  be  a 
gnide  to  the  Judge  on  a  new  trial,  when 
it  would  have  to  be  considered  whether, 
as  a  matter  of  fact,  the  broker  had 
instructiona  to  make  time  bargains  in  the 
aenae  in  which  the  word  waa  used,  and 
whether  if  he  had  made  bargains  of 
another  sort  so  aa  to  become  really  liable, 
he  would  not  have  been  acting  beyond 
the  scope  of  his  authority.  If,  then,  the 
plaintiff  was    instructed    to  make    real 


bargains,  then  neither  his  contract  with 
the  defendant  nor  with  the  jobber  were 
within  the  statute.  In  that  case^  the 
defendant  would  be  liable  both  for  com- 
mission and  on.  the  indemnity.  Mr. 
Fullarton  suggested  another  hypothetical 
case.  He  auggested  that  the  broker  and 
the  plaintiff  came  to  an  express  agreement 
that  the  broker  should  enter  into  real  con- 
tracts as  principal,  which  might  end  either 
in  gain  or  loss,  bat  that  whatever  happened, 
the  plaintiff  should  only  pay  or  receive 
differences,  as  if  the  broker  had  said; 
"  I  will  go  upon  the  Stock  Exchange  and 
will  make  real  bargains.  In  them  I  shall 
be  the  principal,  and  I  may  be  liable 
to  pay  for  real  losses,  or  to  receive  real 
gains ;  but  though  I  may  have  to  receive 
or  deliver  aharea,  I  will  not  call  upon  you 
to  do  more  than  pay  the  differences,  that 
is  to  Bay,  we  wQl  have  a  gambling 
tianaaction,  though  in  carrying  it  out  I 
am  obliged  to  deal  in  the  uanal  way." 
Such  a  caae  might  be  within  the  statute. 
But  the  vice  of  that  suggestion,  both  in 
Gooper  v.  Neal  (3)  and  the  present  case, 
is  that  there  is  no  evidence  of  such  a 
state  of  things.  Mr.  Justice  Lindley  has 
guided  his  enquiries  on  the  lines  laid 
down  by  this  Uourt  in  Oooper  v.  Neal 
(3),  and  I  am  of  opinion  that  he  is  right 
in  his  finding  of  the  facts,  and  in  his 
statement  of  the  course  of  proceedinc^s 
on  the  Stock  Exchange,  and  also  in  his 
application  of  the  law.  As  to  the  case 
of  Qrizewood  v.  Blane  (1),  I  will  say  no 
more. than  my  Lord  has  said.  The  law 
there  laid  down  may  have  been  right  on 
the  evidence  then  before  the  Court, 
though  the  evidence  may  have  been 
wrong  or  may  have  been  misunderstood, 

CoTTOJr,  L.J. — I  think  that  the  judg- 
ment in  this  case  was  right,  and,  in  my 
opiaion,  it  is  beat  to  decide  in  accord- 
ance with  established  principles.  With 
regard  to  the  question  of  public  policy, 
I  am  not  at  all  sure  that  we  are  not  more 
likely  to  check  gambling  transactions,  by 
deciding  that  specnlatora  are  liable  in 
cases  like  thia  to  their  brokers,  than  if 
we  decided  that  the  contract  was  void. 
It  ia  not  contended  that,  if  the  facts  have 
been  rightly  found  in  the  present  oase, 
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we  should  be  bound  by  the  decision  in 
Oooper  T.  Neal  (3)  ;  bnt  I  still  remain 
of  the  same  opinion  that  I  expressed  in 
that  case.  The  defendant  employed  the 
plaintiff  as  his  agent  to  enter  into  trans- 
actions on  the  Stock  Exchange,  on  which 
the  plaintiff  wonld  be  liable  to  pay  the 
price  of  the  stocks  purchased,  and  thoagh 
it  was  never  intended,  as  far  as  the  de- 
fendant was  concerned,  that  there  should 
be  a  real  purchase,  yet,  as  he  entered  into 
a  contract  on  which  his  agent  was  liable, 
he  was  bound  to  indemnify  his  agent. 
In  this  case  it  was  attempted  to  question 
the  second  and  seventh  findings  of  Mr. 
Justice  Lindley  and  Mr.  Mackenzie 
said  that  the  employment  of  the  plaintiff 
was  not  of  the  land  there  indicated,  bnt 
that  the  plaintiff  and  defendant  agreed 
that  whatever  happened,  the  plaintiff 
should  only  be  liable  for  differences.  I 
am  not  quite  certain  whether  he  wished 
the  plaintiff  to  be  considered  an  agent  or 
not.  But  that  being  the  assumed  bar- 
gain between  the  parties,  the  defend- 
ant's counsel  relied  upon  an  expression 
of  Brett,  L.J.,  in  Oooper  v.  Neal  (3), 
to  shew  that  that  bargain  was  null  and 
void.  But  even  assuming  that  in  such 
a  bargain  the  plaintiff  was  not  merely 
an  agent,  but  in  some  way  or  other  a 
principal,  in  what  sense  was  the  contract 
a  gaming  or  wagering  contract  ?  Both 
parties  in  a  wager  must  stand  to  win  or 
lose.  If  the  event  is  decided  in  one 
way,  A.  wins,  and  in  the  other,  B.  But 
here  the  result  of  the  contract  does  not  de- 
pend on  which  way  the  speculation  turns 
out;  the  broker  neither  gains  nor  loses 
according  to  the  result.  He  gets  his 
commission  in  either  case,  and  the  neces- 
sary element  of  gaming  and  wagering  is 
absisnt.  It  is  said  the  case  of  Qrizewood 
T.  Blane  (1)  shews  it  to  be  a  gaming 
and  wagering  contract.  But  tlmt  case 
lays  down  nothing  of  the  sort.  "We 
must  understand  the  decision  according  to 
the  evidence  before  the  Court ;  the  plain- 
tiff was  selling  to  or  buying  from  the 
defendant  in  form,  but  neither  party  in- 
tended that  there  should  be  any  real 
sale ;  the  supposed  sales  were  according 
to  the  price  of  the  day,  for  future  deli- 
very,  and  the  person  selling  was  to  gain 
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or  lose,  according  to  the  fall  or  rise  in 
the  price.  Both  parties,  then,  stood  to 
gain  or  lose,  according  to  the  events  and 
it  was  found  that  the  contract  was  merely 
a  mask  to  hide  gambling.  But  not  every 
transaction  in  which  parties  stand  to 
gain  or  lose  is  gambling.  For  instance, 
if  a  man  sells  next  year's  crop  of  apnjBJ^ 
at  a  certain  price ;  if  the  apples  B,TeJ^^^ 
the  price  will  turn  out  to  be  a  high^^^^ 
if  many,  a  low  one.  When  there  is  an 
actual  contract  for  purchase  or  sale,  it  is 
no  gaming  or  wagering  contract.  It  is 
not  contended  that  such  a  contract  as  sng- 
gested  was  made  in  express  words ;  but 
it  is  said  that  the  acts  of  the  parties  and 
their  course  of  dealing  was  evidence  of 
such  a  contract.  But,  in  my  opinion, 
that  is  not  so.  The  defendant,  no  doubt, 
authorised  the  plaintiff  to  make  pur- 
chases to  such  an  extent  that  he  must 
have  known  that  the  defendant  had  no 
intention  of  taking  up  the  stock.  That 
does  not  establish  the  contract  suggested, 
According  to  Mr.  Justice  Lindley's  find- 
ing, both  parties  knew  that  there  was  no 
such  intention,  but  the  contract  was 
only  that,  as  £Eir  as  possible,  the  defend- 
ant should  not  be  liable  for  any  loss 
except  differences,  which  is  quite  a  dif- 
ferent contract  from  that  suggested  by 
Mr.  Mackenzie.  It  is  suggested  that 
this  is  contrary  to  the  doctrine  in  Grize- 
toood  V.  Blane  (1),  but  we  cannot  be  bound 
as  to  the  result  of  facts  by  any  other 
case,  unless  it  is  positively  mid  down  on 
certain  &cts  that  the  jury  is  not  entitled 
to  come  to  any  other  conclusion,  that  is 
to  say,  unless  there  are  facts  which,  as  a 
matter  of  law,  lead  to  a  particular  con- 
clusion. But  the  only  decision  in  that 
case  was,  that  the  jury  were  justified  in 
coming  to  the  conclusion  that  there  was 
such  a  bargain.  I  do  not,  indeed,  see 
how  the  facte  justified  that  finding,  for 
I  do  not  see  how  the  transactions  conld 
have  been  carried  out  without  a  real 
contract.  Here,  however,  we  have  quite 
a  different  state  of  things :  the  plaintiff 
does  not  propose  to  buy  or  sell  to  the 
defendant,  bnt  merely  to  buy  and  sell 
for  him,  the  relation  between  them  being 
that  of  principal  and  agent.  I  am  there> 
fore  of  opinion  that  no  such  agreement 
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as  lias  been  saggested  can  be  shewn,  and 
even  if  it  could,  the  case  would  not  come 
within  the  statute. 

Judgment  affirmed. 


Soliciton  —  Morley   &   Shirreff,  for   plaintiff; 
Bury  HotchiDSOD,  for  defendonta. 


^7  [IN  THE  DIVISIONAL  OOUKT   FOR   THE 

<if<^^>f  -*'  Q.B.,  C.P.  AND  EXOH.  DIVISIONS.] 

^"z-f^^t-i*^   C  (fl879.     1     THE  QUEEN  V.  SIR  B.  HABINOTON, 

Yx,.t,.^Lf^   i>'3    Jan.  16.  J  baet.,  and  others. 

Zy  ^  X oY-  fr  County  Oouri — Injimction  to  restrain  a 
Nuisance — Power  to  enforce  Obedience  by 
Attachment — Judicature  Act,  1873,  a.  89. 

In  an  action  for  nuisance  brought  in  a 
County  Court,  where  the  claim  for  damages 
is  within  the  limit  of  its  jurisdiction,  the 
Judge  has  power  to  grant  an  injunction  re- 
straining the  nuisance,  and  also  to  enforce 
obedience  by  attachment. 

Such  an  attachment  differs  from  a  com- 
mitment for  contempt  as  being  a  process 
which  etvwres  to  the  remedy  of  the  plaintiff'. 
— Per  Pollock,  B. 

This  was  a  rule  in  the  nature  of  a  man- 
damns,  which  had  been  obtained  hy  the 

SlaintifE  in  a  County  Court  action  of 
fartin  y.  Bannister  and  another,  calling 
upon  Sir  Bichard  Haringion,  Bart.,  the 
Judge  of  the  Coventry  County  Court, 
and  the  defendants  in  that  action,  to 
shew  cause  why  he  (the  Judge)  should 
not  proceed  to  hear  and  adjudicate  upon 
an  application  made  by  the  plaintiff  for 
the  attachment  of  the  defendants,  for  dis- 
obedience to  an  injunction  granted  by  the 
Judge. 

The  action  of  Martin,  v.  Bannister 
and  another  claimed  damages  for  a  nui- 
sance caused  to  the  plaintiff  by  the  de- 
fendants' manufactory.  It  was  originally 
heard  in  1876,  when  the  Judge  awarded 
61.  as  damages,  and  also  granted  a  per- 
petual injunction  to  restrain  the  nuisance. 
On  the  8th  of  October,  1878,  the  plaintiff 
applied  for  an  order  of  attachment  against 
the  defendants,  for  disobedience  to  this  in- 
junction. The  defendants  took  the  pre- 
liminary objection  that  a  County  Court 


Judge  had  no  jurisdiction  to  grant  snoh 
an  order.  On  the  12th  of  November  the 
Judge  delivered  a  written  judgment, 
giving  effect  to  this  objection  (1).  The 
present  rule  nisi  was  then  obttuned  by 
the  plaintiff. 

Bugdale  and  Knott,  for  the  defendants 
in  Martin  v.  Bannister  and  another,  shewed 
cause  against  the  rule. — ^irst,  the  County 
Court  Judge  had  no  power  to  grant  the 
injunction  at  alL  The  first  statute  autho- 
rising Courts  of  Common  Law  to  grant 
injunctions  is  the  Common  Law  Procedure 
Act  of  1854  (17  &  18  Vict,  o,  125.  a.  79) ; 
but  this  does  not  extend  to  County  Courts. 
The  County  Court  Act  of  1865  (28  <fc  29 
Viot.  c.  99)  invests  County  Courts  with 
power  and  authority  to  giant  all  such  re- 
lief as  could  then  be  obtained  only  in  the 
Court  of  Chancery,  within  a  certain  pecu- 
niary limit.  But  this  only  applies  to  the 
equitable  side  of  their  jurisdiction.  Then 
comes  the  Judicature  Act  of  1873,  which 
in  section  89  enacts  as  follows: — 

"  Every  inferior  Court  which  now  has, 
or  which  may  after  the  passing  of  this 
Act  have,  jurisdiction  in  Equity,  or  at 
Law  and  in  Equity,  and  in  Admiralty,  re- 
spectively, shall,  as  regards  all  causes  of 
action  within  its  jurisdiction  for  the  time 
being,  have  power  to  grant,  and  shall 
grant,  in  any  proceeding  before  such 
Court,  such  relief,  redress,  or  remedy,  or 
combination  of  remedies,  either  absolute 
or  conditional,  and  shall  in  every  such 
proceeding  give  such  and  the  like  effect  to 
every  ground  of  defence  or  counter-claim, 
equitable  or  legal,  in  as  full  ajid  ample  a 
manner  as  might  and  ought  to  be  done 
in  the  like  case  by  the  High  Court  of 
Justice." 

But  this  section  was  not  intended  to  ex- 
tend the  jurisdiction,  but  only  to  autho- 
rise the  adoption  of  equitable  principles. 
If  it  were  otherwise,  a  plaintiff  might  ob- 
tain an  injunction  affecting  property  to 
the  value  of  many  thousands  of  pounds,  if 
only  he  coupled  with  his  application  a 
claim  for  a  trifling  amount  of  damages. 
Again,  an  injunction  is  not  a  cause  of 
action,  within  the  meaning  of  the  section. 


(1)  See  this  judgment,  pott,  page  308. 
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The  Queen  y.  Harington. 

As  a  matter  of  fact,  a  differenoe  of  opinion 
exiBts  amongst  the  County  Court  Jadges 
themselves  on  this  point,  and  some  of 
them  have  refused  to  grant  injnnctioDS. 

Secondly,  a  Connty  Court  Judge  has 
no  power  to  commit  to  prison  for  breach 
of  an  injunction.  In  the  case  of  The 
Queen  t.  Lefroy;  sub  nom.  Ex  parte  JolKffe 
(2),  it  was  decided  that  the  Jadge  of  a 
County  Court  has  no  power  to  commit  for 
contempt,  except  where  the  contempt  is 
committed  in  the  face  of  the  Court.  By 
the  County  Court  Act  of  1865  (28  So  29 
Vict.  c.  99.  s.  8),  an  express  power  is  given 
to  enforce  the  equitable  injunction ;  and  by 
Bules  of  the  Supreme  Court,  1875,  Order 
ZLII.  role  5,  a  similar  power  is  given  to 
the  High  Court  of  Justice.  In  the  pre- 
sent case  the  Couniy  Court  Judge  has  no 
such  express  power  conferred  on  him  by 
statute.  To  give  him  such  power  by  imph- 
cation  would  be  a  violation  of  the  well- 
known  principle  that  the  liberty  of  the 
subject  cannot  be  taken  away  except  by 
clear  words  of  the  Legislature.  If  the  in- 
junction cannot  be  enforced  by  attach- 
ment, it  is  not  therefore  necessarily  use- 
less, for  the  plaintiff  may  apply  to  the 
Court  of  Chancery,  or  perhaps  proceed 
by  way  of  indictment  before  the  grand 
jury. 

Bigham^  for  the  plaintiff  in  the  original 
action,  was  not  called  upon  to  argue. 

Kbllt,  C.B. — This  is  a  case  of  great 
importance ;  and  if  it  were  not  that  the 
view  which  I  take  of  it  admits  of  very 
little  doubt,  I  should  have  taken  time  to 
consider  my  judgment.  I  hope  tiiat  I 
should  be  tiie  last  to  deliver  a  judgment 
tending  to  abridge  the  liberty  of  the  sub- 
ject. But,  in  truth,  no  considerations  of 
that  kind  enter  into  the  present  case.  The 
sole  question  we  have  to  decide  is  whe- 
ther the  Judge  of  a  County  Court — ^being 
one  of  a  class  of  inferior  Judges  whose 
jurisdiction  has  been  gradually  extended 
hj  various  changes — has  power  to  grant 
an  injunction,  and  to  enforce  it  in  the  only 
way  in  which  it  can  be  enforced  by  a  Court 
of  Equity.     I  am  of  opinion  that  under 


(2)  42  Iav  J.  Bep.  Q.B.  121 ;  8.  c  Lav  Bep.  8 
Q.B.  1S4. 


the  oircnmstanoes  of  the  present  case  he 
has  the  power  to  grant  an  injunction,  and 
therefore  the  same  power  to  enforce  it  as 
the  Court  of  Chancery  has. 

The  action  was  originally  brought  to 
recover  damages  for  a  nuisance  caused  to 
the  plaintiff  by  the  defendants'  carrying 
on  of  a  manufacture.  The  circumstances 
of  the  case  are  not  material.  The  plain- 
tiff recovered  a  verdict  with  51.  damages, 
and  also  obtained  an  injunction;  Now, 
the  first  question  we  have  to  decide  is 
whether  the  Court  had  power  to  grant  the 
injunction.  By  section  25  of  the  Judica- 
ture Act,  the  High  Court  of  Justice  has 
power  to  grant  an  injunction  by  inter- 
locutory o^er.  It  is  impossible  to  read 
section  89  of  the  same  Act  without  seeing 
that  this  is  the  very  case  in  which  the 
Legislature  contemplated  that  a  similar 
power  should  be  exercised  by  a  County 
Court.  "  Every  inferior  Court  .  .  .  shall 
have  power  to  grant  .  .  .  such  relief,  re- 
dress or  remedy,  or  combination  of  reme- 
dies .  .  ."  The  phrase  "  combination  of 
remedies  "  appears  to  me  exactly  appro- 
priate to  the  present  case.  The  gpranling 
of  an  injunction  to  restrain  a  nuisance,  in 
addition  to  pecuniary  damages,  is  precisely 
within  the  meaning  of  these  words. 

The  further  question  then  arises,  whe- 
ther this  is  a  bare  and  naked  power  to  en- 
join a  party  against  an  illegal  practice.  Is 
it  not  a  necessaiy  consequence  that  it  must 
be  Miforced  ?  And  if  so,  what  other  way 
is  there  but  by  attachment?  I  cannot 
concur  in  the  view  that  the  Legislature 
could  have  meant  to  give  the  County  Court 
power  to  grant  injunctions,  but  not  power 
to  enforce  them.  Attachment  in  oertaLu 
cases  has  already  been  authorised  by  the 
County  Court  Act  of  1865.  Since  that 
date  iiirther  powers  have  been  granted 
to  inferior  Courts.  I  think,  tl^refore, 
that  there  is  nothing  unreasonable  in 
considering  that  section  89  of  the  Judi- 
cature Act  in  its  natural  interpretation 
confers  the  power  of  commitment.  If 
it  were  otherwise,  look  what  the  con- 
sequences would  be  : — The  party  affected 
by  a  nuisance  would  be  allowed  to 
recover  damages  in  an  inferior  Court, 
but  the  Judge  could  apply  no  further  re- 
medy. The  nuisance  might  continue  for 
ever,  and  the  plaintiff  would  be  left  to 
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bring  action  after  action,  and  thns,  de> 
spite  the  words  of  this  seotion,  obtain  no 
real  remedy.  NotwithBtanding  my  re- 
luctance to  extend  the  power  of  commit- 
ment, yet,  looking  at  the  language  of  the 
section,  and  having  regard  to  common 
sense,  I  think  it  is  the  just,  true  and  rea- 
sonable construction  that  the  Judge  has 
power  to  enforce  his  injunction  by  attach- 
ment. 

Pollock,  B. — ^I  also  think  that  the 
order  ought  to  go  to  the  County  Court , 
Judge  to  adjudicate  upon  the  application 
for  an  attachment.  We  have  derived 
great  assistance  from  the  arguments  of 
the  two  learned  counsel  for  the  defen- 
dants, and  also  from  the  written  judg- 
ment of  the  learned  Judge,  who  has  very 
dearly  expressed  his  reasons  for  refusing 
the  application. 

There  are  two  questions  in  the  case,  of 
which  the  first — whether  the  injunction 
can  go  P  does  not  present  any  great  dif- 
ficnlfy.  Its  answer  depends  upon  the  true 
construction  of  section  89  of  the  Judi- 
cature Act.  Before  then  the  power  to 
grant  injunctions  was  only  given  in  equit- 
able cases,  limited  and  defined  by  section  1 
of  the  County  Courts  Act  of  1866.  Sub- 
section8  of  that  section,  relating  to  "  orders 
in  the  nature  of  injunctions,"  does  not  in- 
clude the  present  case.  By  section  89  of  the 
Judicature  Act  the  same  jurisdiction  as  is 
possessed  by  the  High  Court  of  Justice  is 
conferred  upon  the  County  Court  "  as  re- 
gards all  causes  of  action  within  its  juris- 
diction." The  dif&culty  as  to  the  phrase 
"causes  of  action,"  was  clearly  put  by 
Mr.  Dugdale.  But  the  section  is  not 
limited  strictly  to  causes  of  action.  Ac- 
cording to  the  Common  Law  Procedure 
Act,  an  injunction  is  dealt  with  as  part  of 
the  procedure  of  the  Court  for  enforcing 
judgment,  then  first  conferred  upon  a 
Court  of  law.  It  is  a  point  of  some 
nicety  whether  the  injunction  should  be 
allowed  to  affect  property  of  a  value  be- 
yond the  limit  of  County  Court  jurisdic- 
tion. As  to  that,  the  answer  is  that  the 
plaintiff  has  nothing  to  do  with  the 
sources  of  the  nuisance,  but  only  with 
his  own  damages,  which  in  this  case  fall 
within  the  502.  limit. 

Then  comes  the  much  more  difficult 
question — whether  the  inferior  Court  has 


now  power  to  issue  attachment  for  dis- 
obedience? Here  two  important  principles 
of  law  come  into  apparent  collision.  On 
the  one  hand,  the  liberty  of  the  subject 
cannot  be  taken  away  except  by  clear 
language ;  and  on  the  other,  where  the 
jurisdiction  is  extended,  we  must  give  fair 
effect  to  the  intention  of  the  Legislature. 
In  the  first  place,  the  cases  treating  of 
imprisonment  for  contempt,  such  as  The 
Queen  v.  Lefroy ;  stib  nom.  Ex  parte  JoU 
Uffe  (2)  must  be  carefully  distinguished 
from  the  present.  If  it  is  necessary  to  look 
at  the  course  of  legislation  in  order  to  in- 
terpret a  statute,  it  is  no  less  necessary  to 
look  at  the  origin  and  growth  of  a  Com- 
mon Law  jurisdiction.  The  origin  of 
attachment  is  traced  in  The  Queen  y. 
Almon  (3).  Wilmot,  C.J.,  there  says, 
after  remarking  that  attachment  is  a  very 
ancient  process  contemporary  with  the 
common  law,  "It  is  a  constitutional 
remedy  in  particular  cases;  and  the 
Judg^,  in  those  cases,  are  as  much  bound 
to  give  an  activity  to  this  part  of  the  law 
as  to  any  other  nart  of  it.  Attachments 
are  very  properly  granted  for  resistance 
of  process  ..."  Attachment  is  not  like 
committal  for  contempt,  but  may  rather 
be  described  as  a  process  that  enures  to' 
the  remedy  of  the  plaintiff.  That  being 
so,  we  come  to  the  language  of  section  89, 
"  shall  grant  .  .  .  remedy  ...  in  as  full 
and  ample  a  manner  .  .  ."  Surely  these 
words  must  mean  that  the  same  relief 
must  now  be  given  by  the  County  Conrt 
as  formerly  by  the  Court  of  Chancery. 
But  if  the  injunction  is  not  to  be  enforced 
by  attachment,  the  County  Court  would 
not  be  able  to  give  as  full  and  ample  re- 
medy as  Chancery  can.  It  is  true  that 
in  the  County  Court  Act  of  1865  the 
Judge  is  expressly  empowered  in  certain 
cases  not  only  to  grant  injunctions,  but 
also  to  issue  attachments.  Much  stronger 
language  is  there  used  than  in  section  89. 
But  still  the  language  does  not  differ  so 
pointedly  as  to  imply  that  the  Legislature 
contemplated  different  results  in  the  two 
cases.  It  must  be  remembered  that  by 
the  first  statute  the  Legislature  has  al- 
ready given  the  power  of  attachment,  and 
therefore  no  jeaJousy  of  such  a  power  is 


(8)  Wilmot,  264. 
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to  be  presumed.  We  are  only  oarrjing 
oat  the  spirit  of  the  oonrse  of  legislation. 
We  do  not  mean  to  draw  any  analogy  be- 
tween attachment  as  a  remedy  of  the 
plaintiff,  and  committal  of  a  stranger  for 
contempt. 

Bule  absolute.     Costs  to  be  costs  in 
the  eavse.    Leave  to  appeal. 


SolidtoTS — Cheetnr  ft  Co.,  agents  for  CKles, 
XuneatoD,  for  plaintiff;  Flnker,  agent  for 
Esther,  Nnneaton,  for  defendants. 


The  following  is  the  judgment  of  the 
learned  County  Court  Judge  : — 

Sib  K.  Habinoton. — This  was  an  appli- 
cation to  commit  the  defendant  for  his  con- 
tempt in  disobeying  an  order  of  this  Court. 
The  action  was  tried  at  the  Court  holden  on 
the  24tii  of  May,  1876,  the  plaintiff  claiming 
damages  for  a  nuisance  occasioned  to  him  by 
stenches  issuing  from  a  manure  manufactory 
of  the  defendimts,  and  under  section  89  of 
the  Judicature  Act,  1873,  36  &  37  Vict.  o.  66, 
claiming  an  injunction  against  the  con- 
tinuance of  the  nuisance.  At  the  hearing 
judgment  passed  for  the  plaintiff,  and  the 
injunction  claimed  was  granted.  It  is  now 
alleged  that  this  injunction  has  been  dis- 
obeyed, and  the  plaintiff  in  analogy  to  the 
Sractioe  in  use  in  the  High  Court  of 
ustice  prays  that  the  defendant  may  be 
punished  for  his  contumacy  by  imprison- 
ment. The  defendant  filed  affidavits  in 
answer  to  the  application  on  the  merits,  but 
he  relied  also  upon  an  answer,  which  if 
sufficient,  renders  it  unnecessary  to  consider 
the  question  of  merits  at  all,  for  he  con- 
tended that  the  Court  had  no  jurisdiction  to 
punish  him  for  his  contempt,  that  contempt 
not  being  committed  ia  facie  eurix,  and  not 
being  one  of  the  contempts  specified  in  the 
statute  9  &  10  Yict.  c.  95.  The  question 
thus  raised  is  one  of  the  most  serious  im- 
portance, and  in  deciding  it,  it  will  be  well 
to  refer  somewhat  in  detul  to  those  parts  of 
the  complicated  mass  of  statutes  out  of  which 
the  present  jurisdiction  and  powers  of  the 
County  Court,  when  not  sitting  in  Admiralty 
or  Bankruptcy,  hare  been  evolved.  The 
County  Court  as  constituted  by  the  Act  of 
9  &  10  Yict.  c.  96,  was  obviously  intended 
to  be  in  the  strictest  sense  of  the  word  an 
inferior  Court.  But  for  the  express  enact- 
ment in  section  3  it  would  probably  have 
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been  held  to  be  like  the  Court  whose  name 
it  inherited,  a  Court  not  of  record.  But 
being  thus  made  a  Court  of  Record,  it  would 
have  followed,  but  for  sections  113  and  114 
of  the  same  Act,  and  the  judicial  inter- 
pretation put  uponthesesectionsinthecase  of 
The  Qiieen  v.  Lefroy  (2),  that  the  Court  might 
have  exercised  the  ordinary  jurisdiction  of 
an  inferior  Coiut  of  Record  of  punishing  by 
fine  or  imprisonment  of  any  reasouable 
amount  or  duration,  contempts  committed  in 
the  face  of  the  Court.  But  it  would  have 
had  no  jurisdiction  to  punish  by  fine  or  im- 
prisonment any  contempt  committed  out  of 
the  limits  of  tiie  Court  itself.  Postponing 
for  a  momeat  the  consideration  of  sections 
113  and  111,  and  the  decision  in  The  Queen 
v.  Lefroy  (2),  the  next  statute  affecting  the 
question  is  12  &  13  Yict.  o.  101,  section  2, 
which  did  no  more  than  define  the  prisons  to 
which  prisoners  committed  by  the  County 
Court  might  be  sent.  Next  in  order  comes 
the  Act  of  1850,  by  which  the  jurisdiction  of 
the  Court  was  increased  in  point  of  peconiaiy 
value,  and  this  was  followed  in  1856  by  the 
19  &  20  Yict.  c.  108,  containing  a  fresh  code 
of  regrulations  of  the  practice  of  the  Court 
which  cannot  be  read  by  any  one  without 
perceiving  that  the  Court,  which  under  the 
original  statute  of  9  &  10  Yict.  o.  95,  had 
been  established  for  the  more  easy  recovery 
of  small  debts  and  demands  in  England,  had 
grown  into  a  local  jurisdiction  of  very  con- 
siderable importance.  Neither  of  these  Acts, 
however,  contains  anything  quaUfying  or  ex- 
tending the  power  and  authority  of  the 
Court  m  punishing  contempt.  Passing  over 
the  Act  of  1858,  which  relates  omy  to 
matters  foreign  to  the  purpose,  and  the  re- 
pealed section  of  the  Act  of  1859,  22  <&  23 
Yict.  c.  57,  section  1,  we  come  to  the  Act  of 
1866,  28  &  29  Yict.  c.  99,  which  made  a  most 
important  addition  to  the  jurisdiction  and 
authority  of  the  County  Court.  By  section  1 
of  that  Act,  in  certain  matters  then  only 
otherwise  cognisable  in  a  Court  of  Equity, 
the  Court  is  to  have  and  exercise  all  the 
powers  and  authority  of  the  High  Court  of 
Chancery,  and  by  section  2,  in  all  such  suits 
and  matters  the  Ju(^e  was,  in  addition  to 
all  the  powers  and  authorities  then  possessed 
by  him,  to  have  all  the  powers  and  autho- 
rities for  the  purposes  of  that  Act  of  a  Judge 
of  the  High  Court  of  Chancery.  By  the  Act 
of  1867,  30  &  31  Yict.  o.  142,  the  jurisdiction 
of  the  Court  was  extended  so  as  to  enable  it 
to  try  questions  of  title  to  land,  the  whole 
of  the  undefended  debt  collecting  business 
handed  over  to  the  registrar,  and  the  Court 
now  emerges  from  the  crucible  of  legislation 
armed  with  all  the  jurisdiction,  except  as  to 
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locality,  value,  and  the  power  to  try  actions 
of  defamation,  seduction,  breach  of  promise 
of  marriage,  autions  on  judgments  of  the 
superior  Court,  and  questions  arising  on  the 
validily  of  devises,  &c. ,  and  except  also  the 
limited  power  to  grant  equitable  remedies 
conferred  on  the  superior  Courts  of  Common 
Law  by  the  Common  Law  Procedure  Act  of 
1864,  possessed  by  the  superior  Courts  them- 
selves, and  being,  moreover,  in  regard  to  the 
limited  jurisdiction  in  equity  conferred  by  the 
Act  of  1865,  28  &  29  Vict.  c.  99,  a  superior 
Court  in  all  things  except  in  name  and  in 
tiie  rank  of  its  Judges  and  officers.  It  was 
at  this  stage  of  the  history  of  County  Court 
legislation  that  the  case  of  The  (j^teen  v. 
Lefroy  (2),  to  which  I  have  referred,  was 
decided,  and  I  have  been  thus  particular  in 
going  through  the  history  of  the  growth  of 
the  County  Court  jurisdiction,  because  it  is 
important  to  recollect  that  the  Court  was 
then  a  very  different  institution,  both  in 
powers  and  jurisdiction,  from  the  old  small 
debts  Court  of  1846.  Section  113,  9  &  10 
Vict.  c.  96,  is  as  follows : — 

"  And  be'  it  enacted  that,  if  any  person 
shall  wilfully  insult  the  Judge,  or  any  juror, 
or  any  baiUff,  clerk  or  officer  of  the  said 
Court  for  the  time  being  during  his  sitting 
or  attendance  in  Court,  or  in  going  to  or 
returning  from  the  Coiurt,  or  shall  wilfully 
interrupt  the  proceedings  of  the  Court,  or 
otherwise  misbehave  in  Court,  it  shall  be 
hiwful  for  any  bailiff  or  officer  of  the  Court, 
with  or  without  the  assistance  of  any  other 
person,  by  the  order  of  the  Judge,  to  take 
such  person  into  custody  and  detain  him 
until  the  rising  of  the  Court;  and  the  Judge 
shall  be  empowered,  if  he  think  fit,  by  a 
warrant  under  his  hand,  and  sealed  with  the 
seal  of  the  Court,  to  commit  any  such 
offender  to  any  prison  to  which  he  has 
power  to  commit  offenders  under  this  Act 
for  any  time  not  exceeding  seven  days,  or 
to  impose  on  any  such  offender  a  fine  not 
exceeding  51.  for  every  such  offence,  and  in 
default  of  payment  tiiereof  to  commit  the 
offender  to  any  such  prison  as  aforesaid  for 
any  time  not  exceeding  seven  days,  unless 
the  said  fine  be  sooner  paid. " 

Section  114  contains  a  summary  power,  to 
be  exercised  either  by  the  Judge  or  magis- 
trates, to  punish  assaults  on  and  rescues 
from  bailiffs  of  the  Court  out  of  Court. 

It  is  not  unimportant  to  observe  that  these 
sections,  whilst  they  qualify  the  general 
power  of  commitment  or  fine  which  would 
have  followed  upon  the  commission  of  those 
of  the  specified  offences  which  would  take 
place  in  facie  curite  by  force  of  section  3,  in 
one  case  specified  in  section  113,  namely, 


that  of  an  iasolt  to  a  Judge,  &c.,  in  going 
to  or  retiring  from  Court,  and  in  all  the 
cases  specified  in  section  114,  extend  the 
power  of  punishment  to  offences  not  com- 
mitted in  the  face  of  the  Court,  and  in  re- 
spect to  the  procedure  confer  a  power  not 
possessed  even  by  the  superior  Court,  for 
they  authorise  the  summary  arrest  of  the 
offender,  even  out  of  Court,  without  warrant 
or  process  of  attachment.  In  the  case  of 
Hie  Queen  v.  Lefroy  (2),  Mr.  Lefroy,  a  Judge 
of  County  Coiurts,  had  taken  upon  himself 
to  issue  a  summons  against  a  solicitor,  call- 
ing upon  him  to  appear  and  answer  for  his 
contempt  in  publishmg  in  a  local  newspaper 
a  libel  on  the  Court.  A  prohibition  was 
moved  for  on  behalf  of  the  solicitor,  and  the 
rule  made  absolute,  upon  the  maiti  point 
decided.  I  have  aJways  been  astonished 
that  the  case  was  considered  arguable.  I 
should  hardly  have  supposed  it  woidd  have 
been  doubted  that  the  jurisdiction  of  an 
inferior  Court  to  punish  contempts  was 
limited  to  those  contempts  which  were 
actually  or  constructively  committed  in 
facie  eurUe,  and  that  the  jurisdiction  to 
punish  other  contempts  was  derived  from 
the  rank  of  the  Court,  and  not  from  the 
circumstance  whether  it  is  a  Court  of  Record 
or  not.  A  familiar  Ulustration  might  have 
been  found  in  the  relative  powers  of  the  old 
Court  of  Chancery  and  the  Court  of  Quarter 
Sessions.  The  Court  of  Chancery,  which, 
on  its  equity  side,  was  not  a  Court  of 
Record,  but  was  a  superior  Court,  always 
exercised  the  jurisdiction  of  punishing  con- 
tempts to  the  same  extent  as  the  superior 
Courts  of  Common  Law,  and  indeed  it  made 
use  of  its  process  of  contempt  to  a  much 
greater  extent  than  they  did,  for  having  no 
power  to  issue  process  of  execution  it 
could  only  enforce  its  orders  for  the  pay- 
ment of  money  by  sequestration  or  attaw- 
ment,  both  of  which  were  processes  for 
punishing  contempts.  On  the  other  hand, 
the  Court  of  Quarter  Sessions,  which  is  am 
ancient  Court  of  Record,  but  an  inferior 
Court,  could  not,  ufitU  Baines's  Act,  12  &  13 
Vict.  c.  45,  by  any  process  of  its  own  en- 
force its  orders  even  for  the  pajrment  of 
costs,  and  the  only  mode  of  enforcing  them 
was  by  indictment.  This,  I  think,  theire 
can  be  no  doubt,  arose  from  the  circum- 
stance that  it  was  an  inferior  Court,  having 
no  process  of  execution  against  the  goods  of 
a  civil  nature,  and  being  unable,  like  the 
Court  of  Chancery,  to  attach  or  sequestrate 
for  contempts  committed  extra  faciem  curia;. 
If,  therefore,  the  Court  of  Queen's  Bench, 
in  the  case  of  The  Quwn  v.  Lefroy  (2),  had 
confined  itself  to  the  question  of  uie  dis- 
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tinotion  between  the  powera  of  superior  and 
inferior  Oourtg,  the  only  point  I  should 
hare  had  to  consider  would  hare  been 
whether  there  is  anything  in  section  89  of 
the  Judicature  Act  which  impliedly  confers 
upon  the  inferior  Courts  therein  referred  to 
the  power  to  enforce  as  weU  as  to  grant  the 
relief,  redress  and  remedy  which  they  are 
thereby  required  to  grant.  But  the  Court 
of  Queen's  Bench  does  not  stop  at  this 
point  The  ratio  decidendi  of  the  Lord 
Chief  Justice  and  of  Mr.  Justice  MeUor 
proceeds  on  the  assumption  that  the  juris- 
diction to  punish  contempts  is,  by  sections 
113  and  lU  of  the  Act  of  1846,  expressly 
limited  to  the  contempts  and  amount  of 
panishment  therein  described,  and  that  the 
Court  has  no  jurisdiction  to  punish  in  any 
way  any  other  contempt. 

The  Lord  Chief  Justice  says : — "  But  it  is 
said  that,  although  the  Legislature  has  thus 
limited  the  power  as  to  contempt  in  Court, 
that  was  not  intended  to  alter  the  law  as  to 
the  general  jurisdiction  of  a  Court  of  Record, 
as  it  is  possessed  by  inferior  Courts,  of  fine 
or  imprisonment  to  any  extent  in  their  dis- 
cretion. This  would  lead  to  a  singular  in- 
consistency. If  contempt  were  committed 
in  the  face  of  the  Court  the  Judge  could 
only  imprison  the  offender  for  seyen  days  or 
fine  him  W.,  while  for  a  contempt  out  of 
Court  he  might  fine  him  several  hundreds  or 
commit  him  for  months  or  even  years.  We 
therefore  must  undetstand  the  Legislature 
to  have  confined  the  power  to  the  instances 
given  and  to  the  extent  limited." 

The  attention  of  the  learned  Lord  Chief 
Justice  does  not  appear  to  have  been  called 
during  the  arguments  to  the  provisions  of 
28  &  29  Vict.  c.  99.  ss.  1  and  2,  or  we 
should  probably  have  heard  some  further 
observations  on  the  inconsistency  and  ano- 
maly introduced  by  the  Legislature  itself  in 
giving  to  a  Judge  of  these  limited  powers  in 
ordinary  mattora  the  power  to  punish  by 
imprisonment  at  discretion  the  breach  of  any 
order  of  Court,  in  however  trivial  a  matter, 
made  under  the  powers  of  that  Act ;  for 
notwithstanding  The  Queen  v.  Lefroy  (2)  I  do 
not  think  that  it  can  he  doubted  that  the  lan- 
guage of  28  &  29  Yict.  c.  99.  s.  2  is  strong 
enough  to  give  the  Judge  of  the  County 
Court  the  a&sno  power  to  punish  contumacious 
disobedience  to  orders  of  Court,  quoad  the 
subject  matter  of  that  Act,  as  was  then  pos- 
sessed by  a  Vice-chancellor,  and  if  this  had 
been  a  proceeding  under  that  Act  I  should 
have  no  hesitation  in  exercising,  if  I  had 
thought  it  otherwise  just,  the  power  of  com- 
mitment The  case  of  TKe  Queen  v.  Lefroy  (2) 
was  decided  on  the  Slst  of  January,  1873, 
Vol.  48.— Q.B.,  CJP.  te  Kxck. 
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and  it  was  in  the  session  of  that  year  that 
the  Judicature  Act  became  law.  The  framers 
of  that  Act  must,  therefore,  be  taken  to 
have  had  a  judicial  exposition  of  the  existing 
law  as  to  the  power  of  the  County  Court 
in  the  exercise  of  its  general  jurisdiction  to 
pimish  for  contempt  before  them,  and  in 
that  state  of  things  section  89  was  enacted. 
It  is  as  follows  : — 

"  Every  inferior  Court  which  now  has  or 
which  may  after  the  passing  of  this  Act  have 
jurisdiction  in  equity  or  at  law  and  in  equity 
and  in  admiralty  respectively  shall,  as  re- 
gards all  causes  of  action  within  its  juris- 
diction for  the  time  being,  have  power  to 
grant  and  shall  grant  in  any  proceeding  be- 
fore such  Court  such  relief,  todreai  or  remedy 
or  combination  of  remedies  either  absolute 
or  conditional,  and  shall,  in  every  such  pro- 
ceeding, give  such  and  the  like  efiieot  to  every 
ground  of  defence  or  counter  claim  ...  in 
as  full  and  ample  a  maimer  as  might  and 
ought  to  be  done  in  the  like  case  by  the 
High  Court." 

U  is  not  enacted  as  in  the  Act  of  1865 
that  the  Judge  shall  exercise  any  of  the 
powers  of  the  High  Court,  nor  is  there  any 
provision  analogous  to  that  of  section  6  of 
the  Act,  1865,  rendering  lawful  any  writ  or 
process  for  enforcing  orders  to  be  made.  It 
was  nut  argued  in  opposition  to  the  ^pant  of 
this  injunction,  and  I  do  not  think  it  oould 
be  successfully  maintained,  that  the  powers 
and  duties  thus  imposed  on  inferior  Courts 
are  limited  exclusively  as  regards  equity  to 
those  special  instances  in  which  prior  to  the  Act 
the  Court  could  exercise  an  equitable  juris- 
diction. Such  a  construction  would,  I  think, 
be  inconsistent  with  the  general  scope  and 
object  of  the  Judicature  Act.  It  would,  as 
regards  County  Courts,  have  been  mere  sur- 
plusage, and  would,  under  the  section  itself, 
which  directs  the  relief,  &e. ,  to  be  granted  in 
anyproceeding,  self-contradictory.  I  proceed, 
therefore,  to  determine  this  question  on  the 
assumption  that  the  Judicature  Act  intended 
the  County  Court  to  grant  relief,  &c. ,  in  all 
actions  in  which  the  new  High  Court  of 
Justice,  if  the  action  had  been  commenced 
there,  could  have  done  so.  Does,  tiien,  this 
section  carry  with  it  the  power  to  enforce  as 
well  as  grant  rdief,  4c.,  by  process  of  im- 
prisonment? Now,  the  fint  thing  which 
strikes  one  on  reading  this  section  is  the 
enormous  and  unlimited  extent  of  the  juris- 
diction which  it  confers  on  the  County  Court 
Witii  the  exception  of  the  five  causes  of 
action  of  defamation,  seduction,  breach  of 
promise  of  marriage,  construction  of  a  de- 
vise, &o. ,  and  jud^ent  of  a  superior  Court, 
to  which  the  provisions  of  section  89  oould 
2B 
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in  no  ynj  be  applicable,  the  County  Court 
has  jurisdiction  oyer  all  pleas  of  personal 
actions,  subject  only  to  the  pecuniary  limit 
of  602.  as  we  maxinium  of  debt  or  damage 
recoverable.  It  follows,  therefore,  that  a 
plaintiff  can,  by  simply  limiting  his  claim  to 
pecuniary  damages  to  602.,  sue  in  the  County 
Court  for  an  injunction  to  atop  the  repeti- 
tion of  any  act,  the  discontinuance  of  which 
might  be  enjoined  by  the  High  Court  of 
Justice  without  any  regard  to  the  pecuniary 
interests  inyolyed  or  tiie  expense  or  loss  to 
which  the  defendant  would  be  put  by  obey- 
ing the  injunction.  Moreoyer,  the  plaintiff 
could  in  cases  where  no  question  of  title 
arises  by  limiting  his  claim  to  pecuniary 
damages  to  a  sum  under  202.,  sue  for  the 
same  remedies  without  the  defendant  haying 
any  right  of  appeal  except  by  leave  of  the 
Judge  ;  and  by  limiting  his  claim  to  a  sum 
under  40<.  he  might,  however  vexatiously 
he  was  proceeding,  put  the  defendant  to 
tiie  peril  and  expense  of  defending  a  right  of 
the  possible  value  of  hundreds  or  even  thou- 
sands of  pounds  without  being  liable  him- 
self if  defeated  to  more  than  nominal  costs, 
the  defendant's  only  remedy  in  such  a  case 
being  to  remove  the  action  as  soon  as  com- 
menced into  the  High  Court  of  Justice  by 
certiorari.  Let  us  take  an  illustration.  A 
manufacturer  spends  say  6,0002.  in  erecting 
a  manufactory,  and  in  so  doing  obstructs  the 
lights  of  a  neighbouring  cottage.  It  would, 
as  it  seems  to  me,  be  competent  for  the 
owner  of  the  cottage  to  sue  in  the  County 
Court  for  20s.  damages  for  the  obstruction  of 
the  light,  and  if  no  question  of  title  arose, 
it  would  be  in  the  absolute  discretion  of  the 
Judge,  without'  appeal,  to  grant  an  order  in 
the  nature  of  an  injunction,  requiring  the 
demolition  of  the  manufactory.  I  hope  that 
it  would  be  found  in  practice  that  such  an 
order  would  only  be  granted  in  proper  cases, 
but  one  cannot  fail  to  remark  tiiat  this  dis- 
cretion is  a  wide  one  to  entrust  to  a  Court 
which  the  Legislature  has  deliberately  con- 
sidered unfit  to  be  entrusted  with  the  dis- 
cretion given  by  the  common  law  to  the 
most  inexperienced  recorder  of  a  small 
borough.  I  am  asked,  however,  to  hold  not 
only  ^at  this  wide  power  of  granting  a  dis- 
cretionary order  is  vested  in  this  Court,  but 
that  the  power  of  enforcing  it  by  an  arbitrary 
sentence  of  imprisonment  is  impliedly  g^ven. 
Had  I  been  sitting  in  a  Court  of  co-ordinate 
jurisdiction  with  that  in  which  The  Queen  v. 
Lefroy  (2)  was  decided,  I  should,  having  re- 
gard to  the  fact  that  the  prosecutor  was  not 
put  to  declare  in  prohibition,  but  the  matter 
decided  on  the  rule,  have  ventiund  with  all 
respect,    while   agreeing  entirely  that  M^, 


Lefroy  exceeded  his  jurisdiction,  to  dissent 
from  that  part  of  the  judgment  of  the  Lord 
Chief  Justice  and  Mr.  Justice  MeUor  which 
proceeds  on  the  implied  restriction  contained 
in  9  &  10  Vict.  c.  96.  ss.  113,  114  I  should 
have  observed  that  the  first  of  those  sections 
relates  in  part,  and  the  second  entirely,  to 
contempts  out  of  Court,  which  upon  the 
view  tt^en  of  the  other  ground  of  the  ap- 
plication could  not  be  punished  by  the  Judge 
without  special  statutory  power.  I  should 
have  noticed  that  the  Ust  of  contempts  in 
facie  curuE  contained  in  section  113  is  not  ex- 
haustive, that,  for  instance,  it  could  not  be 
made  except  by  a  straining  of  the  words 
"otherwise  misbehave  in  Court"  to  apply 
to  the  case  of  a  witness  who  intentionally 
and  contumaciously,  but  secretly  and  with- 
out having  been  guilty  of  actual  disrespect 
to  the  Court  in  language  or  demeanour  or  of 
actual  interruption  to  the  business  remained 
in  Court  after  having  been  ordered  to  quit 
it ;  and  that  the  contempts  in  facie  curia 
specified  in  section  113  are  of  a  character 
likely  to  be  specially  personally  offensive  to 
the  Judge,  whom,  considering  his  inferior 
position,  and  that  his  proceedings  are  not 
upon  BO  public  an  arena  as  those  of  the 
superior  Judges,  I  should  have  thought  it 
might  have  been  felt  desirable  to  save  from 
the  temptation  to  inflict  an  excessive  punish- 
ment induced  by  feelings  of  personal  irrita- 
tion. Upon  these  grounds  I  should  have 
thought  it  too  much  to  hold  that  a  power 
most  convenient  for  the  due  administration 
of  justice,  and  which,  if  properly  exercised, 
is  highly  beneficial  to  the  public,  had  been 
impliedly  taken  away  from  the  County 
Courts.  And  if  I  had  felt  at  liberty  to  act 
upon  my  opinion  in  this  respect  I  should 
have  been  inclined  to  hold,  although  not 
without  doubt  and  hesitation,  considering 
that  tiie  liberty  of  the  subject  is  involved, 
either  that  the  appearance  of  the  defendant 
and  his  refusal  in  Court  to  obey,  or  his  alle- 
gation in  Court  of  a  feigned  excuse  for  dis- 
obeying its  order  was  in  itself  a  sufficient 
contempt  in  facie  curia,  or  else  that  the 
power  given  to  the  County  Court  to  grant 
rehef ,  redress  and  remedy  was  ?»ide  enough 
impliedly  to  engraft  upon  the  ordinary  juris- 
diction given  by  the  common  law  to  a  Court 
of  Record  a  power  to  enforce  its  orders 
made  in  exercise  of  the  power  conferred  by 
the  section  in  question.  But  in  this  Court, 
whatever  my  opinion,  it  is  my  du^  to  follow 
and  give  effect  to,  as  far  as  I  understand  it, 
the  judgment  of  the  superior  Court,  and  t 
feel  -bound  in  consequence  to  decide  this  case 
as  if  there  were  contained  somewhere  in  the 
County  Court  Acts  a  provision  to  the  effect 
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that  the  Court  shall  have  no  power  to  inflict 
any  punishment  for  contempt  of  Oourt  ex- 
cept where  it  is  expressly  conferred  by  those 
Acts.  The  Judicature  Act  is  not  a  County 
Court  Act,  and  is  not  incorporated  with 
them.  Unless,  therefore,  section  89  impliedly 
repeals  this  (if  I  may  so  call  it)  pdicially 
imported  provision  the  power  which  I  am 
asked  to  put  in  force  is  not  conferred.  I 
cannot  say  that  I  am  so  dear  that  it  is,  that 
I  ought  to  venture  on  exercising  so  serious 
and  important  a  jurisdiction,  trenching  seri- 
ously upon  the  liberty  of  the  subject,  until 
it  has  been  decided  by  the  High  Co\irt  of 
Justice  that  I  can.  The  imprisonment  of 
the  defendant  is  not  relief  to  the  plaintiffl  I 
need  only  quote  the  words  of  Chief  Baron 
Kelly  in  giving  judgment  in  Bawkins  v.  Lord 
Bokdyy  (4):— "No  punishment  inflicted  (in 
that  case  on  a  false  witness)  afibrds  redress 
to  the  party  injured,"  to  shew  that  it  is  not 
"redress."  Is  it  then  a  remedy?  In  my 
opinion  the  word  remedy  is  more  applicable 
tothe  grant  of  the  injunction  itself  than  to 
this  proceeding,  which  is  an  application  for 
the  enforcement  of  a  remedy  already  granted 
and  not  for  the  remedy  itself.  I  come  to 
the  conclusion,  therefore,  that  the  safer  and 
better  course  is  to  decline  jurisdiction, 
and  on  that  ^und  only  I  refuse  the 
present  application.  It  may  be  asked  then  : 
"  Is  the  plaintiff's  remedy  by  injunction 
wholly  nugatoiy,  and  section  89  of  the  Judi- 
cature Act  a  dead  letter  1 "  Certainly  not. 
For  the  defendant  may  be  proceeded  against 
for  his  disobedience  by  indictment  at  the 
assizes  or  sessions,  or  perhaps  in  analogy  to 
the  course  open  to  a  plaintiff  who  had  under 
the  old  law  obtained  a  decree  in  equity  in  an 
infraior  Court,  by  action  in  the  Chancery 
Division  of  the  High  Court  of  Justice  (see 
Com.  Dig.  tit.  Chancery  6).  The  former 
proceeding  would,  it  is  true,  constitute  the 
Co\irt  of  Oyer  and  Terminer,  or  as  the  case 
may  be,  of  sessions,  in  effect  an  appellate 
tribunal  from  the  County  Court,  because, 
although  the  only  question  for  the  jury  in 
such  a  case  would  be,  whether  the  order  of 
the  inferior  Court  had  been  disobeyed  or 
not ;  yet  upon  a  verdict  of  guilty  the  criminal 
Court  could,  by  imposing  a  nominal  fine, 
practically  overturn  the  decision  of  the 
County  Court.  That  this  consequence  might 
have  been  foreseen  and  intended,  quoad  the 
assizes  is  natural  enough,  but  it  does  not 
seem  so  likely  that  the  framers  of  the  Judi- 
cature Act  or  Parliament  intended  the 
Quarter  Sessions  to  exercise  this  kind  of 
appellate  jurisdiction  over  the  County  Courts, 

(4)  Law  Ke^  8  4.B.  at  267. 


though  doubtless  there  are  those  who  think 
the  sessions  the  more  efficient  tribunal  of  the 
two.  But,  be  this  as  it  may,  so  long  as  the 
plaintiff  is  competent  to  prefer  his  bill  of  in- 
dictment, it  cannot  be  said  that  this  remedy  - 
by  injunction  is  nugatory  and  useless. 

I  cannot  conclude  without  observing  that, 
if  I  have,  in  my  desire,  to  give  full  effect  to 
the  judgment  of  the  Queen  V  Bench,  taken  too 
narrow  a  view  of  the  intention  of  the  Legis- 
lature, the  remedy  of  the  plaintiff,  for  the 
correction  of  my  error,  is  simple  and  easy,  for 
he  can,  without  appealing,  apply  for  a  rule  to 
compel  me  to  hear  the  application  on  the 
merits  ;  and  I  am  bound  to  add  that,  in  view 
of  the  importance  of  this  question  as  affecting 
the  powers  of  the  Court,  I  hope  he  will  do 
so  ;  and  for  the  sake  of  the  usefulness  of  the 
Court,  that  whether  he  succeeds  or  not,  the 
calling  of  public  attention  to  the  difficulty 
which  has  thus  arisen,  may  induce  those  who 
influence  the  action  of  the  Legislature  in 
such  matters  to  reconsider  the  policy  of 
placing  the  Comity  Courts  in  the  position 
they  now  occupy.  I  am  far  from  desiring 
the  extended  powers  claimed  by  Mr.  Lefroy. 
I  am  one  of  those  who  think  that  the  surest 
safegruard  of  a  Judge  against  such  attacks  as 
those  made  upon  him,  is  the  faithful  and 
honest  discharge  of  his  duties  to  the  best  of 
his  ability,  and  with  the  patience  and  courtesy 
which  every  gentleman  ought  to  exhibit 
towards  those  with  whom  he  has  to  deal. 
And  if  a  Judge  who  does  not  fail  in  the  per- 
formance of  these  duties  is  unjustifiably  and 
maliciously  attacked  by  persons  whose  cen- 
sures carry  too  much  weight  to  be  passed 
over  with  silent  contempt,  it  is  far  better  for 
the  sake  of  the  person  aggrieved,  as  well  as 
for  the  public,  that  the  punishment  of  the 
offence  should  be  entrusted  to  a  tribunal 
other  than  that  consisting  of  the  party 
aggrieved  alone.  But  those  restrictions  upon 
the  action  of  the  Court  which  diminish  its 
powers  of  enforcing  respect  to  the  law,  are, 
in  my  opinion,  useless  and  mischievous.  I 
have  occupied  so  much  time  already  in  de- 
livering this  judgment,  that  I  will  not  travel 
further  into  matters  foreign  to  the  immediate 
question  in  hand,  but  merely  conclude  by 
observing  that  a  confirmation  of  these  views 
will  be  found  in  a  most  able  and  logical  paper 
on  the  subject  of  the  encouragement  given 
to  fraudulent  judgment  debtors  by  the  in- 
direct operation  of  9  &  10  Vict.  c.  96,  sec- 
tion 86,  circulated  in  the  earlier  part  of  the 
year  by  my  friend  Mr.  Summer,  the  Judge 
of  County  Court  Circuit,  No.  53. 

For  the  present  this  application  is  dis- 
missed for  want  of  jurisdiction. 
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Feb.  26.  J  EAKL   OF  JSBSBT. 

■  InjuneUon — Jtidicaiura  Ad,  1873,  sect. 
25,  sub-Beet.  8 — Landlord  and  Tenamt — 
Bestraimng  Disiress  for  Bent. 

The  Oourt  toill  not  grant  an  injvnetion 
to  restrain  a  landlord  from  disiradning  for 
rent,  even  though  it  is  doubtful  whether  he 
it  entitled  to  such  rent,  ufithout  providing 
for  the  landlord  having  the  amount  of  evch 
rent  secured  to  him  in  the  event  of  his 
uitimately  being  found  to  be  entitled  to  it. 

This  was  an  application  on  the  part  of 
the  plaintiffs  for  an  injunction  to  restrain 
the  defendant  from  levying  any  distress 
on  the  property  of  the  plamtiffs  for  rent 
alleged  to  be  due  under  a  lease  dated  the 
1st  of  April,  1840,  in  respect  of  certain 
blast  furnaces,  until  after  the  decision  of 
the  Court  on  a  Special  Case. 

The  lease  of  the  Ist  of  April,  1840,  was 
a  lease  br  which  the  Bight  Honourable 
George,  Earl  of  Jersey,  an  ancestor  of  the 
defendant,  let  to  John  Vigurs  certain  lands 
and  mines  in  the  county  of  Glamorgan, 
for  a  term  of  ninety-nine  years  from  the 
Ist  of  January,  1839.  The  lease  con- 
tained the  following  power  to  the  said 
John  Vigurs  or  his  assigns,  namely,  "  to 
pull  down,  remove  or  alter  any  of  the 
furnaces,  works,  buildings  and  machinery 
whatsoever,  now  standing,  or  hereafter  to 
be  erected  and  built  on  the  said  demised 
premises,  but  so  nevertheless  that  if  any 
of  the  furnaces,  works,  buildings  and 
machinery  now  standing  on  the  said  de- 
mised premises  shall  be  so  pulled  down 
or  removed,  other  furnaces,  works,  build- 
ings and  machinery  of  equal  or  greater 
value  shall  with  all  convenient  speed  be 
erected  instead  thereof  by  the  said  John 
Vigurs,  his  executors,  administrators  or 
assign,  except  only  where  the  buildings 
so  puUed  down  or  removed  shall  have 
been  erected  for  the  purposes  of  the 
works,  manufactories  or  businesses  now 
carried  on,  or  hereafter  to  be  carried 
on,  upon  the  said  demised  premises, 
or  for  the  habitation  or  convenience 
of  the  workmen  employed  thereon,  and 
shall  have  become  unnecessary,  useless  or 
unprofitable."      The   rents  reserved,  in 


addition  to  a  rent  for  the  snrJGftce  lands 
and  a  rent  in  respect  of  the  coai  "used  and 
consumed  in  all  or  any  of  the  works  then 
or  thereafter  to  be  erected  on  the  said  de- 
mised premises,  exclusive  of  any  iron  blast 
smelting  furnace  or  furnaces,"  were,  inter 
alia,  a  yearly  rent  of  5002.  for  and  in 
res]^  of  the  coal  to  be  used  in  two 
bk^t  furnaces  then  erected  on  the  said 
premises  for  the  smelting  of  iron,  and 
also  an  additional  yearly  rent  of  2501. 
for  and  in  respect  of  the  coal  "to  be 
used  and  consumed  in  each  and  every 
additional  blast  iron  smelting  furnace 
to  be  erected  on  the  said  demised  pre- 
mises over  and  above  the  said  hot  blast 
iron  smelting  furnaces  so  erected  thereon 
as  aforesaid,  suoh  last  mentioned  rent  to 
be  in  lieu  of  royalty  for  all  the  coal  used 
in  every  such  additional  blast  iron  smelt- 
ing furnace,  and  to  be  paid  half  yearly, 
the  first  of  such  payments  "  to  be  made 
on  such  of  the  half-yearly  rent  days  as 
shall  first  happen  next  after  any  such 
additional  furnace  or  furnaces  tor  the 
smelting  of  iron  which  shall  have  been 
BO  as  aforesaid  erected  and  built  and 
shall  have  been  used  for  the  smelting  of 
iron,  and  to  continue  thenceforth  for 
and  during  the  continuance  of  this  pre- 
sent indenture  of  lease." 

It  appeared  that  three  additional  blast 
furnaces  beyond  the  said  two  blast  iron 
smelting  furnaces  above  referred  to  had 
been  erected  on  the  premises  since  the 
granting  of  the  said  lease,  so  that  at  one 
time  there  were  as  many  as  five  blast 
furnaces  existing  on  the  premises.  The 
plaintifis  had  Income  the  assignees  of 
such  lease  and  there  were  now  and 
had  been  for  more  than  a  year  past  only 
two  blast  furnaces  existing,  the  other 
three  having  become  useless  and  unneces- 
saiy,  and  as  such,  pulled  down  under  the 
power  contained  in  the  lease. 

The  question  in  dispute  between  the 
parties  was  whether  the  plaintifTs  were 
liable  to  pav  the  additional  rent  of  2503. 
in  respect  of  each  of  these  three  blast  fur- 
naces which  no  longer  existed.  The  de- 
fendant was  advised  that  he  was  entitled 
to  such  rent  so  long  as  the  lease  lasted, 
and  this  being  denied  by  the  plaintiffs 
the  defendant  had  distrained  for  the  same. 
The  plaintiff  had  replevied  and  the  present 
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Mtdoa  was  brought,  the  matter  being  re- 
ferred to  an  arbitrator  to  hear  evidenoe 
and  to  state  a  Special  Case  for  the 
opinion  of  the  Gonrt,  In  the  meantime 
a  farther  half-year's  rent  being  claimed 
to  be  dne  in  respect  of  anoh  famaces 
a  Judge's  order  was  made  on  the  29th 
of  Jnly,  1878,  by  which  on  payment  into 
Goart  by  the  plaintifis  of  S751.,  an  in- 
junction was  granted  restraining  the 
defendants  and  his  servants  from  levying 
any  distress  for  snch  rent  pending  the 
decision  of  the  Coort  on  the  Special 
Case.  The  present  application  was  in 
respect  of  the  half-year's  rent  claimed 
in  respect  of  such  famaces,  as  dne  in 
December,  1878,  the  plaintiffs  seeking 
such  injunction  without  being  obliged  to 
pay  farther  mone^  into  Court.  The 
application  was  originally  before  Field, 
J.,  at  chambers,  and  was  referred  by  him 
to  the  Court. 

W.  O.  Harrison  and  Anderton,  in  sup- 
port of  the  application. — All  the  rents 
reserved  by  liie  lease  have  been  paid 
except  those  in  respect  of  these  furnaces 
which  no  longer  exist,  and  which  the 
plaintiffs  cont^d  aie  not  due  according 
to  the  true  construction  of  the  lease.  It 
is  very  hard  that  the  plaintiffs  should  be 
subjected  to  the  annoyance  of  constant 
distresses  for  these  rents  pending  the 
determination  of  the  dispute.  There  has 
been  already  a  replevin  and  a  payment  of 
money  into  Court,  and  there  is  no 
affidavit  that  the  defendant  will  be 
likely  to  lose  anything  if  he  be  restrained 
from  distraining  for  the  future  rents 
until  the  SpeciiiJ  Case  has  been  heard. 
It  is  dear  that  the  Court  has  power  to 
grant  the  injunction  under  section  25, 
sub-section  8  of  the  Judicature  Act, 
1873,  which  has  extended  the  large 
power  given  by  the  Common  Law  Pro- 
oednre  Act,  1854<,  to  "  all  cases  in  which 
it  shall  appear  to  the  Court  to  be  just  and 
convenient " — Beddow  v.  Beddow  (1). 

[0.  Bowen,  for  the  defendant,  stated 
that  the  defendant  was  willing  to  consent 
to  a  similar  order  to  that  which  had 


(1)  47  Law  J.  Bsp.  Chaac.  688 ;  a.  c.  LawBep. 
»  Ch.  D.  89. 


been  made  on  the  29th  of  July,  1878,  on 
payment  of  money  into  Court] 

It  is  not  reasonable  to  require  money 
to  be  paid  into  Court  as  a  condition  for 
granting  the  injunction.  It  ia  not  a  case 
m  which  rent  is  clearly  due.  On  the 
contrary  the  fair  meaning  of  the  lease 
is  against  any  such  rent.  In  Kerr  on 
Injunctions,  2nd  ed.  p.  119,  the  principles 
on  which  the  Court  of  Equity  has  acted 
in  restraining  trespass  is  thus  stated :  "  If 
the  right  at  law  is  clear  and  the  breadi 
of  that  right  is  clear,  and  serious  damage 
is  likely  to  arise  to  the  plaintiff  if  the 
defendajit  is  allowed  to  proceed  with 
what  he  is  doing  or  threatens  to  do,  or 
has  g^ven  notice  of  doing,  an  injunction 
will  be  eranted  pending  the  trieJ  of  the 
right.  K  the  case  is  in  the  opinion  of 
the  Goart  free  from  doubt,  the  Court  may 
interfere  at  once  withoat  patting  the 
plaintiff  to  establish  his  legal  right  and 
grant  a  perpetual  injunction.  Bat  if  the 
right  at  law  is  not  clear  or  the  breach  is 
doubtful,  and  no  irreparable  ii\jury  can 
arise  to  the  plaintiff  pending  the  tnal  of 
the  right,  the  case  resolves  itself  into  a 
question  of  comparative  convenience  and 
inconvenience  whether  the  defendttnt  will 
be  more  damnified  by  the  injunction 
being  granted,  or  the  plaintiff  by  its 
being  withheld."  The  convenience  here 
was  m  favour  of  restraining  the  landlord 
from  distraining  instead  of  subjecting  the 
plaintiffs  to  constant  distresses,  which 
were  in  fact  repeated  trespasses. 

0.  Bowen,  for  the  defendant. — No  case 
has  been  found  in  which  an  injunction  has 
ever  been  gpranted  to  restrain  a  landlord 
from  the  exercise  of  what  is  his  legal 
right,  namely,  that  of  distraining  for 
rent.  The  passagpe  cited  frcm  Kerr  on 
Injimctions  has  reference  only  to  trespass. 
In  Sanatefv.  Foster  (2),  Lord  Cottenham, 
L.G.,  stated  that  "  the  Court  ought  not  to 
interfere  for  the  purpose  of  preventing  a 
party  from  enforcing  a  legal  claim  with- 
out securing  to  itself  the  means  of 
putting  him  in  the  same  position  in  the 
event  of  his  turning  out  to  be  right,  as  if 
the  Court  had  not  interfered,"  and  Whit- 
worth  V.  Rhodes  (3)  shews  that  payment 

(2)  1  Cr.  &  Ph.  802. 

(8)  20  Law  J.  Bep.  Chane.  100. 
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of  money  into  Conrt  is  one  of  the  condi- 
tions vrmoh  the  Court  will  impose  for  so 
interfering. 

Anderson  in  reply. 

[LoBD  CoLBBiDGB,  C.J. — ^Why  will 
the  plaintiffs  not  bring  the  amount  of 
rent  into  Court  ?] 

This  is  not  a  case  in  which  the  rent  ia 
clearly  due,  and  it  is  hard  to  reqniie 
them  to  do  BO  and  to  lose  the  iaterest  on 
their  money  when  the  defendant  in  fact 
mns  no  risk  by  its  not  being  brought 
into  Coart. 

LoBD  CoLEBiSQi!,  C.J. — I  wish  that 
some  arrangement  had  been  come  to,  for 
the  construction  of  the  lease  is  open  to 
doubt,  and  it  would  be  presumptuous  for 
me  now  to  pronounce  any  opinion  upon 
it.  As  both  parties  insist  on  standing 
on  their  rights  I  must  act  accordingly. 
Distress  is  an  old  and  undoubted  right 
which  a  landlord  has  for  rent.  The 
defendant  in  claiming  to  be  entitled  to 
distrain  is  acting  only  in  the  exercise  of  a 
legal  right.  Now  it  is  admitted  that  no 
instance  can  be  found  in  which  the  Court  of 
Chancery  has  ever  granted  an  injunction 
to  restrain  the  exercise  of  such  right  even 
when  the  exercise  of  it  has  been  said  to 
be  unjust.  I  certainly  can  find  no  pre- 
cedent for  such  an  injunction,  and  I  de- 
cline to  make  one.  The  Judicature  Act 
empowers  the  Court  to  give  an  injunction 
in  all  cases  in  whic^  it  may  appear  just 
to  do  BO.  What  seem^  to  me  to  be  just 
is  to  secure  to  the  defendant  the  money 
if  it  should  turn  out  that  he  is  entitled 
to  the  disputed  rent,  I  think,  therefore, 
that  the  money  ought  to  be  brought  into 
Court,  but  I  cannot  order  the  plaintiffs  to 
do  so.  What  will  be  just,  therefore,  will 
be  to  restrain  the  defendant  for  a  fort- 
night from  distraining,  and  if  at  the  end 
of  that  time  the  money  be  brought  into 
Court,  the  injunction  {gainst  distraining 
will  continue,  and  so  from  time  to 
time  as  the  hsjf-year's  rent  becomes  due 
and  further  money  is  brought  into  Court. 
If  the  money  be  not  so  brought  into 
Court,  the  injunction  will  be  dissolved. 

Denuan,  J. — I  am  of  the  same  opinion. 
I  have  only  to  add  that  with  regard  to 
the  objection  that  the  plaintiffs  would 


lose  interest  on  their  money,  there  would 
be  no  difBionlty  in  preventing  that  if  the 
parties  would  i^ree  to  an  investment. 

Order  accordingly. 


Solidton — Argles  &  Aigl«8,  for 
fields  &  Williams,  for  it 


plaintiff;  Ftosh- 
fendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.      1 
March  6.   }  =^^'  "•  ''"^' 

Pleading — Statement  of  Claim — Setting 
out  Wards  of  Libel — Order  XIX,  ruies  4 
and24i. 

Notunthttanding  Order  XIX.  rules  4 
and  24,  the  preoise  words  alleged  to  he 
libeUotu  must  he  set  out  in  a  statement  of 
claim  for  Ubel. 

The  following  was  the  statement  of 
plaintiff's  claim : — 

1.  The  plaintiff  is  a  farmer  residing  at 
Sloughcombe  Farm,  Milverton,  in  the 
county  of  Somerset,  and  the  defendant 
is  the  rector  of  the  parish  of  Hill&rrance 
in  the  said  county. 

2.  In  or  about  the  month  of  June, 
1878,  a  man  by  name  Frederick  Merry,  a 
packer  in.  the  employ  of  the  Great 
Western  Railway  Company,  was  found 
dead  on  the  railway  between  Taunton 
and  Watchet,  and  at  the  inquest  held  on 
the  body  of  the  said  Frederick  Meny  a 
verdict  of  accidental  death  was  returned. 

3.  The  defendant  subsequently  wrote 
and  sent  to  the  chief  constable  of  the 
county  of  Somerset  letters,  in  which  he 
charged  the  plaintifF  with  having  been 
concerned  in  or  guilty  of  the  murder  of 
the  said  Frederid:  Merry,  and  required 
the  said  chief  constable  to  cause  the 
plaintiff  to  be  arrested  on  such  charge. 

4.  The  defendant  also  sent  to  Mr. 
Goldsmith,  the  superintendent  of  police 
for  the  district  wherein  the  plaintiff  re- 
sides, and  charged  the  phuntiff  with 
having  been  guilty  of  the  said  murder, 
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and  required  the  said  saperintendent  to 
arrest  tiie  plaintiff  upon  the  said  charge. 

5.  The  said  superintendent  of  police 
in  consequence  thereof  endeavoared  him- 
self to  arrest  the  plaintiff,  and  directed  a 
police  constable  to  proceed  to  the  plain- 
tiff's residence  and  to  arrest  and  detain 
the  plaintiff  npon  the  said  chai^  of 
mnrder  so  made  against  him  bj  the  de- 
fendant. 

6.  The  said  police  constable  accordingly 
on  several  occasions  went  to  the  plain- 
tiff's residence,  and  endeavonred  to  arrest 
him,  and  wonld  have  done  so  bat  that  he 
was  unable  to  meet  with  the  plaintiff. 

7.  The  defendant  had  no  reasonable  or 
probable  cause  for  making  the  said 
charge,  and  the  same  was  false,  and  was 
made  bj  the  defendant  malioionsly  and 
with  intent  to  injure  the  plaintiff. 

8.  Bj  reason  of  the  said  wrongful  and 
malicious  acts  of  the  defendant  the 
plaintiCCs  credit  and  reputation  has  been 
greatly  injured  and  the  plaintiff  has 
suffered  great  loss  and  injury. 

Demurrer  to  such  statement  of  claim 
on  the  ground  that  no  prosecution  of  any- 
kind  was  shewn,  and  that  if  the  plaintuT 
meant  to  complain  of  libel  or  slander  the 
words  ought  to  hare  been  set  out. 

Bray,  in  support  of  the  demurrer. — 
The  statement  of  claim  is  bad.  The  words 
alleged  to  be  libellous  are  not  set  out.  It 
has  been  always  held  to  be  necessary  that 
the  precise  words  should  be  stated — The 
Queen  v.  Bradlaugh  (1)  and  CooJc  y.  Coat 
(2)  ;  and  there  is  nothing  in  the  Judica- 
ture Act,  1875,  and  the  orders  thereunder, 
which  has  altered  this  mode  of  pleading. 
Then,  if  the  cause  of  action  is  not  libel 
but  malicious  prosecution,  the  statement 
is  bad  in  not  shewing  that  there  had  ever 
been  any  prosecution  at  all.  A^^stin  v. 
Bowling  (3)  is  an  authority  that  there 
is  no  prosecution  until  the  matter  is  be- 
fore the  magistrates,  and  that  it  is  not 
constituted  by  merely  giving  a  person  in 
charge. 


(1)  48  Law  J.  Bep.  M.C.  6;  a.e.  Law  Bep.  8 
03.  D.  80. 
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(8)  89  L 


O.P.  684. 


Law  J.  Rep.  C.P.  260;  «.  c.  Law  Rep.  fi 


Petheram,  contra. — If  the  statement 
does  not  disclose  a  cause  of  action  the 
,  plaintiff  has  suffered  a  wrong  withont  a 
remedy.  No  doubt  the  practice  before 
the  Judicature  Acts  was  to  set  out  the 
words  of  the  libel  and  to  amend  at  the 
trial  in  the  case  of  any  variance,  bat 
since  the  Judicature  Act,  1875,  there  is 
no  longer  the  necessihr  for  setting  out  all 
the  words.  Order  XTX.  rule  4>  states  that 
"  every  pleading  shall  contain  as  con- 
cisely as  may  be  a  statement  of  the 
material  facts  on  which  the  party  plead- 
ing i«lies,  but  not  the  evidence  by  which 
they  are  to  be  proved ;  "  and  the  24th 
rule  of  the  same  order  provides  that 
"whenever  the  contents  of  any  docu.- 
ment  are  material  it  shall  be  sufficient  in 
any  pleading  to  state  the  effect  thereof  as 
briefly  as  possible,  without  setting  out 
the  whole  or  any  part  thereof,  unless  the 
precise  words  of  the  document  or  any 
part  thereof  are  material."  Further,  the 
statement  shews  that  the  defendant 
charged  the  plaintiff  with  a  felony,  and 
directed  the  police  to  arrest  him  on  such 
charge.  It  therefore  sufficiently  shews 
that  the  defendant  put  the  law  in  motion, 
although  it  is  true  that  it  does  not,  in 
fact,  shew  that  there  was  a  prosecution. 

LoBD  CoLEBiDOB,  C.J. — I  am  of  opinion 
that  this  demurrer  must  be  allowed.  For 
the  purpose  of  our  decision,  we  will 
assume  that  something  improper  has 
been  done  on  the  part  of  the  defendant. 
The  plaintiff's  statement  of  claim  puts  his 
case  apparently  on  two  grounds,  namely, 
malicious  prosecution  and  libel  As  to 
the  first,  Mr.  Petheram  has  admitted 
that  the  facts  do  not  disclose  a  malicious 
prosecution.  No  prosecution  was  ever 
instituted,  and  none  was  determined  in 
favour  of  the  plaintiff,  who  is,  therefore, 
out  of  Court  on  this  ground.  With  re- 
gard to  the  second  point,  the  libel  is 
stated  in  most  general  terms.  It  is  i^o 
admitted  that  such  a  form  of  pleading 
is  new,  and  that  according  to  the  old 
practice  it  was  necessary  to  set  out  the 
actual  words  complained  of.  The  reasons 
for  this  necessity  have  often  been  stated 
by  Judges  of  high  authority,  and  are  by 
no  means  technical.  If  it  were  otherwise, 
how  could  the  defendant  shape  his  de- 
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fence  P  EreTything  may  torn,  and  Bome- 
timeB  does  inirn,  upon  the  peonliar  form 
of  the  words.  In  old  days,  a  small,  bat 
important  variation,  proved  fatal,  if  the 
difference  in  form  amoonted  to  a  difference 
in  substance.  In  cases  of  libel  and 
slander,  the  very  words  are  the  very 
facts,  and  it  is  these  defamatory  words, 
and  not  defamatory  expressions  generally, 
which  form  the  ground  of  action.  It  is 
stated  in  a  book  of  the  highest  authority 
— Starleie  on  Liiel,  8rd  ed.,  p.  348,  "  Gene- 
rally the  very  words  used  should  be  set 
out,  for  it  has  frequently  been  held  that 
it  is  not  sufficient  to  describe  them  by 
their  sense  or  meaning,  snbstanoe,  pur- 
port or  effect."  This  principle  was 
strongly  re-affirmed  in  a  recent  case  in 
the  Court  of  Appeal — The  Queen  v. 
Bradlwugh  (1),  and  the  practice  in 
pleading,  therefore,  was  perfectly  dear 
before  the  Jodicature  Acts.  But  Mr. 
Petheram  contends  that  Order  XIX. 
rule  4,  enables  him  to  do  what  he  has 
done  here.  The  answer  is  that  in  libel 
the  words  are  "  the  material  &ct8  "  men- 
tioned in  that  rule.  It  is  evident  also 
that  no  alteration  in  the  practice  was  in- 
tended to  be  made,  for  there  is  no  form 
of  a  statement  of  claim  for  libel  in  the 
forms  appended  to  the  rules  of  Court. 
The  old  practice,  therefore,  must  be  re- 
tained. 

Dbnuan,  J. — I  am  of  the  same  opinion. 
The  only  thing  I  wish  to  add  is  that 
Order  XIX.  does  not  really  aid  the  plain- 
tiff's contention.  By  rule  24  of  that 
order,  the  precise  words  of  a  document 
need  not  be  set  out,  "  unless  the  precise 
words  thereof  are  material."  In  Ubel, 
according  to  all  the  decisions,  the  precise 
words  arQ  most  material. 

Judgment  for  the  defendant  (4). 


Soliciton — Ton,  Jaoeways  &  Co.,  agents  for 
Canlake  &  Barham,  Bridgwater,  for  plaintiff; 
Wbitakers  &  Woolbert,  for  defendant 


(4)  Leave  was  given  to  the  plaintiff  to  amend 
geaemilj  on  payment  of  costs. 


[m  TEE  COMMON  PLEAS  DIVISION.] 

{THX  TAL  DE  TKIVBBS  ASPHAITI 
PAvnra  oompant  (limited)  v. 
THE  LONDON  TSAHWATS  COM- 
PANt    (LIHITED). 

Parties — Substitution  or  Addition  of 
other  Plaintiffs — Rules  of  Court,  1875, 
Order  XVI.  rule  2. 

The  plaintiffs  contracted  with  a  vestry  to 
pane  a  pvhUa  road  m^  <uphaUe  and  to 
keep  the  pavemeni  t»  repair  for  fifteen 
years,  the  pavement  when  laid  to  be  the 
property  of  the  vestry.  Shortly  after  the 
pavement  was  completed  the  defendants, 
acting  under  statutory  powers,  laid  down  a 
tramway  along  the  patiement,  bui  so  eon. 
sirwcted  and  momtowted  their  tramway  eu 
to  occasion  unnecessary  damage  to  the 
pauement. 

It  being  doubtful  whether  an  action, 
commenced  by  the  plavnUffs  against  the 
defendants  on  the  above  facte,  woe  brought 
in  the  noma  of  the  right  plaintiffs,  the 
Court,  under  B^des  of  Court,  Order  XVI. 
rule 2,  ordered  the  vestry  to  be  itddedor sub- 
stituted as  plaintiffs,  on  the  terms  that  the 
vestry  was  to  be  indemnified  by  the  original 
plaintiffs  for  all  costs  and  expenses. 

This  was  an  action  brought  to  recover 
the  sum  of  3,9012.  88.  from  the  defend- 
ants which  came  on  for  trial  at  the  Guild- 
hall in  the  city  of  London,  on  the  Ist  of 
June,  1878,  before  the  Hon.  Mr.  Justice 
Denman  and  a  special  jury,  when,  by  the 
consent  of  the  parties,  and  the  order  of 
the  Judge,  it  was  ordered  that  the  ques- 
tion of  the  right  of  the  plaintiffs  to  main- 
tain the  action  either  in  their  own  name 
or  by  the  joinder  or  substitution  of  that 
of  other  parties  should  be  raised  by  a 
Special  Case,  and  this  case  was  accordingly 
Bl»ted. 

CASE. 

1.  The  plaintiffs  ore  a  company,  duly 
incorporated  under  the  provisions  of  the 
Companies  Acts  of  1862  and  1867,  for 
the  purpose,  amongst  others,  of  making, 
laying  down  and  maintaining  asphalte 
paving,  the  defendants  being  also  didy 
incorporated  under  the  said  Acts,  for  the 
purpose  of  constructing,  laying  down 
and  working  tramways. 

2.  In  the  year  1871  the  vestiy  of  the 
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parish  of  St.  Maiy,  Newington,  were  de- 
siroaa  of  having  oertein  portions  of  the 
New  Kent  Boad,  Newington,  paved  with 
rook  asphalte,  and  thereupon  contracted 
with  the  plaintiffs  to  pave  the  same. 

3.  By  a  contract  (1)  which  bears  date 
the  12th  of  July,  1871,  the  plaintiffs  con- 
tracted with  the  said  vestry  to  pave  the 
said  road  to  the  satis&ction,  in  all  re- 
spects, of  the  surveyor  of  roads  of  the 
said  vestry,  and  to  keep  and  preserve,  at 
their  own  expense,  the  pavement  of  the 
said  roadwav  in  a  perfect  state  of  repair, 
to  the  satisraction  of  the  said  surveyor, 
for  two  years  after  the  pavement  was 
first  completed,  and  from  the  ezpiraidon 
of  the  said  two  years  to  repair,  and  main- 
tain in  a  perfect  state  of  repair,  the  said 
roadway  for  the  space  of  fifteen  years, 
npon  being  paid  by  l^e  said  vestry  at 
the  rate  of  9d.  per  square  yard  over  the 
entire  sarfiw»  of  the  asphalte  laid  down 
under  the  said  contract. 

4.  Pursuant  to  the  said  contract  the 
plaintiffs,  in  or  about  the  month  of  July, 
1871,  paved  the  said  road  to  the  satis- 
fikotion,  in  all  respects,  of  the  said  sur- 
veyor of  roads,  and  fully  completed  the 
same,  and  also,  pursuant  to  the  said  con- 
tract, have,  since  the  said  pavement  was 
so  completed,  from  time  to  time  entered 
upon  and  maintained  the  said  pavement 
in  a  perfect  state  of  repair,  as  they  were 
bound  to  do  by  the  said  contract,  and  as 
was  required  hj  the  vestry. 

5.  In  the  year  1871  the  Kmlico  Tram- 
ways Company,  having  obtained  powers 
in  that  behalf,  laid  down  a  tramway 
along  the  said  New  Kent  Road,  and  laid 
their  said  tramway  along  the  asphalte 
pavement  laid  down  by  the  plaintiffs 
under  the  contract  aforesaid. 

6.  In  the  year  1873  the  defendants, 
under  and  by  reason  of  the  provisions  of 
36  A  37  Vict.  c.  cciv.  (which  said  Act  is 
to  be  taken  as  part  of  this  case,  and  is 
annexed  hereto),  purchased  the  under- 
taking of  the  said  Pimlico  Tramways 
Company,  and  by  section  15  of  the  said 
Act  it  is  enacted  that,  from  and  after  the 

(1)  The  contract  was  annexed  to  the  Special 
Case ;  by  the  18th  condition,  the  pavement  when 
laid  complete  was  to  be  the  properly  of  the  vestry. 
Vol.  48.— QJB,,  C J".  &  Exch. 


dissolution  of  the  said  Pimlico  Tramways 
Company,  the  defendants  shall  to  all  in- 
tents represent  the  diissolved  company,  as 
if  the  two  companies  had  originally  been, 
and  had  continued  without  interruption 
to  be,  one  and  the  same  body  corporate. 

7.  It  is  to  be  taken,  for  the  purposes 
of  this  case,  that  the  said  Pimlico  Tram- 
ways Company,  and  since  its  dissolution, 
which  has  long  since  token  place,  the  de- 
fendants have  so  constructed  and  main- 
tained their  tramway  upon  and  along  the 
asphalte  pavement  laid  by  the  plaintiffs 
as  aforesaid,  as  to  occasion  unnecessair 
damage  thereto,  and  that,  if  due  skill 
and  proper  appliance  had  been  used  by 
the  said  FHmlico  Tramways  Company  and 
the  defendants,  such  damage  would  not 
have  occurred. 

8.  The  9(2.  per  square  yard  contracted 
to  be  paid  by  the  said  vestry  to  the 
plaintiffs,  as  in  paragraph  3  of  the  case 
18  set  forth,  is  an  amount  sufi&cient  to 
cover  the  ordinary  wear  and  tear  to 
which  asphalte  pavement,  situated  as  the 
pavement  in  question,  is  usually  exposed, 
and  this  action  ia  brought  to  recover  the 
costs  and  expenses  the  plaintiffs  have 
been  put  to  by  reason  of  the  great  and 
unnecessary  &mage  done  to  the  said 
pavement,  as  above  stoted. 

9.  No  consent  of  any  person  or  persons 
to  the  use  of  their  names  as  plaintiffs  in 
this  action  has  been  obtained  or  asked 
for,  and  it  is  to  be  taken,  for  the  purpose 
of  this  case,  that  no  such  consent  can  be 
obtained. 

10.  Upon  the  hearing  of  the  action, 
the  pleadings  in  which  are  attached  to 
and  form  part  of  this  case,  it  was  ob- 
jected by  the  counsel  for  the  defendants 
that  the  plaintiff  were  not  entitled  to 
maintain  an  action  against  the  defend- 
ants in  respect  of  the  extra  costs  and  ex- 
penses  mentioned  in  paragraph  8  of  this 
case. 

11.  The  Judge  thereupon,  with  the 
consent  of  the  parties,  made  an  order, 
under  Order  XXXIV.  rule  2,  of  the 
Supreme  Court  of  Judicature  Act,  1875, 
that  the  question  of  law  should  be  raised 
for  the  opinion  of  the  Court  by  a  Special 
Case. 

12.  It  is  agreed  by  the  parties  hereto 
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that  the  Ck>art  shall  have  all  the  powers 
as  to  joinder  of  parties  as  a  Jadge  at  Nisi 
Prins. 

13.  The  Court  is  to  have  power  to 
draw  all  inferences  of  &Gt. 

The  question  for  the  opinion  of  the 
C!oartis — 

First,  Whether  tJie  plaintifiEs  oan  main- 
tain the  present  aotion  against  the  de- 
fendants for  anj  and  which  of  the  extra 
costs  and  expenses  they  have  been  pnt  to 
as  aforesaid. 

Second.  If  the  plainti£Ps  cannot  main, 
tain  this  aotion,  whether  the  Judge  at 
Nisi  Prins  ought  to  have  joined  or  sub- 
stituted any  other  parties  who  oan  main- 
tain the  action  against  the  defendants 
for  the  said  costs  and  expenses. 

Third.  If  the  Court  shall  answer  either 
of  the  said  questions  in  the  affirmatiTe, 
then  if  necessary  the  writ  and  proceed- 
ings are  to  be  amended  by  the  addition 
or  substitution  of  other  parties  as  plain- 
tiffs, and  the  action  is  to  be  remitted,  as 
agreed  upon  by  the  parties,  to  an  arbi- 
trator, to  adjudicate  upon  the  fiusts  of 
damage  and  the  amount  thereof. 

Ohmiei  RuiseU  (A.  L.  Smith  with  him), 
for  the  plaintiffs. — It  is  admitted  that  the 
defendants  would  not  be  liable  for  the 

§  roper  exercise  of  their  statutory  powers, 
'he  question  is  whether  the  plaintiffs, 
having  been  injured  by  undue  skill  on 
the  part  of  the  defendants,  can  main- 
tain this  action.  The  analogy  nearest  to 
the  present  is  the  case  of  the  railway 
held  liable  for  injury  caused  by  the 
sparks  from  their  locomotive,  in  which 
the  best  appliances  for  preventing  the 
emission  of  sparks  have  not  been  used — 
see  Vaughan  v.  The  Taff  Vailey  BaOway 
Oompany  (2) ;  see  also  Qeddit  v.  The 
Bonn  Besarvoir  Oompany  (3) — though  it 
must  be  admitted  that  in  these  cases  the 
actions  were  brought  by  the  person 
having  the  property  in  the  thing  injured, 
whereas  in  the  present  case  the  property 
of  the  highway  is  in  the  vestry ;  but  there 

(2)  S  Htu-1.  &  N.  748 ;  s.  c.  28  Law  J.  Rep. 
Ezch.  41;  5  Hurl,  tc  N.  679;  s.  c  29  Law 
J.  Bep.  Exch.  247. 

(3)  11  Iiub  Bep.  O.L.  160. 


Co.,  OJP. 

is  a  quati  property  in  the  plaintiffii,  inas- 
much as  they  are  charged  with  the  pos- 
session, for  fifteen  years,  for  the  purposes 
of  repair,  and  have  therefore  a  possession 
which  gives  them  a  right  of  action 
against  a  wrongdoer.  The  Court  has 
power,  by  Order  XVI.  rule  2,  of  the 
Jndioatnie  Act,  1875  (4),  to  substitute 
or  add  the  vestry  as  plaintiffs.  Want 
of  consent  on  the  part  of  the  vestry  is 
immaterial.  The  only  instance  where 
consent  is  absolutely  necessary  is  in  the 
case  of  a  plaintiff  suing  without  a  next 
friend,  or  as  the  next  friend  of  a  plaintiff 
under  disability,  in  rule  13  of  Order 
XVI.  The  words  in  the  rule,  bona  fide 
mistake,  have  been  held  to  include  mis- 
take of  law  as  well  as  of  fact — DueJeeU  v. 
Chver  (5). 

E&mpe  (Humphreys  with  him),  for  the 
defendants. — The  plaintiffs  must  shew  a 
breach  of  duty,  and  that  the  damage  was 
the  result  of  the  breach.  In  Alton  v.  The 
Midlomd  Baihoay  Oompcmy  (6),  where  a 
master  sought  to  recover  damages  for 
the  loss  of  services  of  his  servant,  injured 
while  a  passenger  in  the  defendants'  rail- 
way, caused  by  neglect  of  their  duty  to 
carry  the  servant  safely,  according  to 
their  contract  with  him,  Byles,  J.,  says — 
"  No  one  oan  sue  for  a  breach  of  duty  ex- 
cept for  a  breach  of  duty  to  himself;" 
and  after  citing  several  instances  of  the 
inconveniences  attending  a  departure 
from  this  rule,  the  learned  Judge  goes 
on  to  say — "  The  moment  we  depart  from 
the  rule  that  the  aotion  for  a  breach  of 
duty  cannot  be  brought  except  for  a 
breach  of  duty  against  the  party  suing, 
the  door  is  opened  to  most  extensive  and 

(4)  Order  XVI.,  rule  2.— "Where  an  action 
has  been  commenced  in  the  name  of  a  wrong  per- 
son as  plaintiff,  or  where  it  is  donbtfol  whether  it 
has  been  commenced  in  the  name  of  the  right 
plaintiff  or  plaintifib,  the  Court  or  a  Jndge  may, 
if  satisfied  that  it  has  been  so  commenced  throngh 
a  bona  fide  mistake,  and  that  it  is  necessaiy  for 
the  determination  of  the  real  matter  in  dispute  so 
to  do.  Older  any  other  person  or  persons  to  be 
snbstitated  or  added  as  plaintiff  ot  plaintifBi  upon 
such  terms  as  may  seem  just" 

(5)  46  Law  J.  Bep.  Chanc.  407 ;  s.  c  Law  Bep. 
6  Ch.  D.  82. 

(6)  19  Com.  B.  Bep.  N.S.  218 ;  8.  c  84  Law  J. 
Bep.  CF.  292. 
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nnJcnowii  liabilities."  In  the  present 
case  there  may  be  many  sab-contraotorB 
of  the  plaintiffs'  company,  each  of  whom 
might  be  let  in  to  sae.  If  the  plaintiffs 
have  made  an  improvident  contract  they 
must  abide  by  it.  The  amendment  asked 
for  ongh't  not  to  be  made.  Order  XVT. 
rale  2,  only  applies  when  the  real  cause 
of  action,  and  that  caase  only,  is  to  be 
decided,  but  when  the  snbstitation  of 
another  plaintiff  wonld  alter  the  action, 
then  snch  snbstitation  is  not  to  be  made. 
By  section  16  of  33  &  34  Vict.  o.  74, 
the  plaintiffs  are,  if  required  by  the 
vestry,  to  lay  down  granite  to  the  extent 
of  so  mnch  of  the  road  as  lies  between 
the  rails  of  the  tramway  and  eighteen 
inches  beyond.  Had  this  been  done  the 
damage  would  not  have  occarred,  and  if 
the  vestry  are  sabstitirted  as  plaintifis 
the  question  might  be  raised  as  to 
whether  the  vestry  should  or  did  require 
the  granite  to  be  laid  down,  which  would 
raise  an  entirely  different  case.  In  Tur- 
mumd  V.  Fearon  (7)  Mellor,  J.,  and 
Field,  .T.,  refused  to  add  a  third  party's 
name,  on  the  ground  that  it  was  un- 
reasonable to  do  so  without  bis  consent, 
or  without  being  satisfied  that  he  would 
be  indemnified. 

Lord  Golebidqi;,  G.J. — ^In  that  case  the 
Queen's  Bench  appear  to  have  considered 
it  unreasonable  to  make  the  order,  but  in 
tiie  present  I  think  we  ought  to  make 
the  order,  and  add  the  vestry  as  plain- 
tiffs, on  a  full  indemnity,  to  be  given  to 
them  by  the  origijial  plaintiffs. 

Dbnman,  J.,  ooncnrred. 

Order  aeeordmgly. 


Solidton — Ellis  &  Crostfleld,  for  plaintiffs ;  H.  C. 
Qodfrsy,  for  defendants. 


(7)  POU,  page  841. 


\TS  THE  QUEEN'S  BENCH  DIVISION.] 
1879.         1       U  QBAHQB  V,  U'ANSBBW 
Jan.  11.      J  AND  0THEB8. 

Practice — Security  for  Costs — Failure 
to  give  Security  as  ordered — Dismissing 
Action  for  Want  of  Prosecution — Rule  of 
Equity — Judicature  Act,  1873,  section  25, 
eiih-section  11. 

The  rule  in  Equity  that,  where  a  stay  of 
proceedings  hais  been  ordered  wKtU  plaintiff 
give  seowrUy  for  costs,  and  plaintiff  hat 
failed  wiiM,n  a  reasonable  time  to  give 
security,  defendant  may  apply  to  dismiss 
the  action  for  want  of  prosectdion,  is  now 
of  general  appliea^io^^  to  all  actions  in  tha 
High  Oourt  ^Justice,  and  a  Judge,  when 
so  applied  to,  has  discretionary  power  to  die- 
miss  the  a,ction  without  requiring  the  de- 
fendant to  abandon  the  previous  order  on 
the  plaintiff  to  give  security  for  costs. 

This  was  an  appeal  firom  an  order  of 
Field,  J.,  dismissing  the  action  for  want 
of  prosecution. 

The  plaintiff  was  a  foreigner,  residing 
out  of  the  jurisdiction,  and  the  defendants, 
who  were  the  directors  of  the  Standard 
Discount  Company,  Limited,  had  obtained 
an  order,  requiring  the  plaintiff  to  give 
security  for  costs,  and  staying  proceed- 
ings in  the  meantime. 

The  time  for  delivering  the  statement 
of  claim  having  elapsed,  and  the  plaintiff 
not  having  given  the  security  as  ordered, 
and  being,  therefore,  *unable  to  proceed 
further  in  the  action,  the  defendants  took 
out  a  summons,  upon  which  Field,  J., 
made  the  order  now  appealed  against. 

/.  D.  Fitzgerald,  for  the  plaintiff,  con- 
tended that,  during  the  pendency  of  the 
former  order  for  security  for  costs,  the 
defendants  were  not  entitled,  according 
to  the  universal  practice  at  common  law 
before  the  Judicature  Act,  to  have  the 
action  dismissed,  and  cited  Ohitty't  Prac- 
Hce,  vol.  ii.  p.  1420 ;  their  proper  course 
being  to  abandon  the  order  for  security, 
if  they  wished  either  to  force  the  action 
to  trial,  or  have  it  dismissed  for  want  of 
prosecution. 

Charles  BtuseU  (0.  H.  Anderson  with 
him),  for  the  defendants,  while  admitting 
that  the  practice  at  common  law  had 
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been  as  allured,  argned  that,  by  yirtae  of 
anb-section  11,  section  25,  of  the  Jadioa- 
ture  Act,  1873,  the  practice  in  Ghaaoeiy 
mast  be  followed,  where  the  role  has 
always  been  that  a  Yice-Chancellor  had 
a  discretion  as  to  dismissing  a  bill,  if  the 
terms  as  to  giving  security  for  costs  had 
not  been  complied  with  by  a  plaintiff. 

GooKBTTBN,  L.O.J. — It  seems  to  me 
that  the  rule  in  Chancery  is  so  obviously 
founded  in  justice,  that  it  ought  to  be  up- 
held if  it  comes  within  the  provisions  of 
the  Judicature  Act,  and  can,  therefore, 
prevail  over  the  undoubted  practice  of 
the  common  law  Courts  before  that 
Act.  Though  I  may  have  some  little 
doubt  whether  sub-section  11  of  sec- 
tion 25  is  wide  enough  to  embrace  the 
case,  I  am  satisfied  to  rule  in  this  Court 
that  it  is,  and  leave  it  to  the  plaintiff  to 
question  the  decision  on  appeal.  I  think 
that  the  learned  Judge  has  rightly  exer- 
cised his  discretion  upon  the  application 
which  he  therefore  had  the  power  to 
entertain,  and  this  appeal  must  be  dis- 
missed. 

Hawkins,  J.,  concurred. 

Appeal  diamigsed. 


Boliciton — ^A.  O.  Ditton,  for  pUintitF;  L.  J.  B. 
Bawlins,  for  defeiKunts. 


si^t^.3^ .  ft.  ^JT,  i'j^Jcitf.y^ 


[m  THE  COUIIT  OF  APPEAL.] 
{Appeal  from  the  Common  Pleas  Divimon.) 

1878.  "]  THB      LONDON,      BBIQHTON      AND 
Dec.  20.  I        SODTH     COAST     RAILWAY    COM- 

1879.  f      PANT  {appeUamU)  v.  vatwrn 
Feb.  1.  J      {retpondmt).* 

BaUwwy  Gompany — Bye  Law — Travel- 
ling without  a  Ticket — Action  for  Fare 
from  Place  wlience  Train  started — 8  Yict. 
e.  20.  St.  103, 109, 145. 

By  8  Vict.  c.  20.  ».  103,  it  w  provided 
that  if  any  person  travel  in  a  carriage  of 
the  company  without  having  previously  paCd 
his  fare,  and  toithintetit  to  avoid  payment 

■   *  Coram    BTamwell,  L.J. ;   Brett,   L.J.;    and 
Oottaii,L.J. 


thereof,  he  shall  forfeit  a  sum  not  exceeding 
forty  shillings.  By  section  108,  the  eom- 
pamy  may  make  regulations  for  regvlaimg 
the  travelling  upon  the  railway.  By 
section  109  the  company  are  empowered  to 
make  bye-laws  provided  such  be  not  re- 
pugnant to  the  provisions  of  the  Act. 

A  railway  company  made  a  bye-law, 
which  provided  that  any  person  travelling 
without  a  ticket  should  be  required  to  pay 
the  fare  from  the  sta,iion  whence  the  train 
origwailAy  started  to  the  end  of  his  journey, 
and  under  tMs  bye-law  the  company  sued 
in  the  County  Court,  for  tite  amount  of  the 
fare  from  the  place  whenoe  the  train 
origimUy  started,  a  passenger  who  had, 
without  any  intention  to  defraud,  entered 
a  train  at  an  intermediate  station,  and 
travelled  therein  ufithout  a  ticket : — 

Held  (affirming  the  judgment  of  the  Com- 
mon Pleas  Division),  that  the  cuslion  could 
not  be  mMntained,  that  a  debt  couid  not  thus 
be  created,  and  that  the  amowU  if  claimed 
as  a  penalty  couid  not  thMs  be  recovered. 

Appeal  by  the  railway  company  from 
the  judgment  of  the  Common  Pleas 
Division. 

The  respondent  went  without  a  ticket 
as  a  second-class  passenger  by  the  rail- 
way of  the  appellants,  from  Norwood 
Junction  to  Lower  Norwood.  On  arriving 
at  the  latter  place,  he  stated  that  he  had 
not  had  time  to  take  a  ticket  and  he  paid 
sevenpenoe,  the  second-class  fare  &om 
Norwood  Junction,  but  refused  to  pay 
eightpence,  which  was  the  fare  from 
Croydon  whence  the  train  had  started, 
and  which  the  company  insisted  on  his 
paying  according  to  one  of  their  bye-laws 
which  was  as  follows : — "  Any  person 
travelling  without  a  ticket,  or  failing  or 
refosing  to  shew  or  deliver  up  his  ticket 
as  aforesaid,  shall  be  required  to  pay  the 
fare  from  the  station  whence  the  train 
originally  started  to  the  end  of  his 
journey."  As  the  respondent  declined 
to  pay  the  penny  in  excess  of  the  faxe  for 
which  he  had  travelled,  the  appellants 
sued  him  for  it  in  the  County  Court. 

On  the  trial  it  was  admitted  that  in 
travelling  without  a  ticket  the  respondent 
had  no  intention  to  de&aud  the  railway 
company,  and  that  the  case  did  not  come 
within  section  103  of  8  4fe  9  Yiot.  c.  20, 
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whioh  enacts  that  any  passenger  travel- 
ling withoat  having  preyiooBlj  paid  his 
&ro  with  intent  to  avoid  payment,  shall 
forfeit  to  the  company  a  sum  not  ezceed- 
ing  forty  shillings. 

'  Jadgment  was  given  for  the  respond- 
ent, and  on  appe«I  the  jadgment  was 
affirmed  by  the  Common  Fleas  Division. 
The  case  is  reported  4t}  Iaw  J.  B«p.  C.P. 
684. 
The  railway  company  appealed. 

Jewie,  for  the  appellants. 

Macmorran  and  Maceulde,  for  the  re- 
spondent, 

The  same  argaments  were  nrged  and 
the  same  cases  cited  as  in  the  Court 
below. 

Otir.  adv.  mdt. 

The  judgment  of  the  Court  was  (on 
Feb.  1)  read  by— 

Bkuiwell,  L.J. — If  the  sum  iolaimed 
in  this  case  is  a  penalty  it  is  not  recover- 
able in  the  County  Court,  nor  elsewhere 
than  before  justices  as  provided  by  8  Yict. 
c.  20.  B.  145  (1).  For  it  is  the  case  of  a 
liabiUiy  created  by  statute,  with  a  spficial 
provision  for  its  enforcement,  and  with 
provisions  inconsistent  with  there  being 
a  concurrent  jurisdiction  in  the  ordinary 
Courts — see  section  161  (1)  and  Oaies  v. 
Knight  (2),  and  also  the  opinion  of 
Lord  Coleridge,  in  The  London,  Brighton 
and  Smith  Coast  Railway  Company  y. 
Watton  (3).    Accordingly  it  was  argued 


(1)  8  Vict  e.  20.  a.  146,  provides  that  "  Exerj 
penalty  or  forfeiture  imposed  bjr  this  oi  the 
Special  Act,  or  by  any  bye-law  made  in  pnr- 
gnance  thereof,  the  recovery  of  which  is  not  other- 
wise provided  for,  may  be  recovered  by  gnmmaiy 
proceedings  before  twojosdcea." 

Section  161. — "  No  person  shall  be  liable  to  the 
payment  of  any  penalty  or  forfeiture  imposed  by 
virtue  of  this  or  the  Special  Act,  or  any  Act  in- 
corporated therewith,  for  any  offence  made  cog- 
nisable before  a  justice,  nnless  the  complaint 
respecting  such  offence  shall  have  been  made 
before  such  jnstice  within  six  months  next  after 
the  commission  of  snch  offence." 

(2)  8  Term  Bep.  442. 

(3)  47  Law  J.  Bep.  OB.  at  p.  836 ;  8.0.  Law 
Bep.  3C.P.  D.atp.  432. 
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for  the  appellants  that  it  was  a  £ftTe  and 
not  a  penalty,  and  therefore  recoverable 
not  before  justices  as  a  penalty  but  as  a 
debt  in  the  County  Court. 

I  am  of  opinion  that  it  is  not  a  debt, 
and  that  the  appellants  have  no  power  to 
create  such  a  debt.  The  statute  by 
section  109  gives  power  to  enforce  bye- 
laws  only  by  a  penalty  against  the 
offender.  I  have  no  doubt  that  a  railway 
company  may  demand  and  insist  on  pay- 
ment before  taking  a  passenger,  and  that 
if  they  give  him  credit  for  his  fare  they 
may  insist  on  any  sum  they  think  fit, 
and  if  he  agrees  to  it,  that  it  would  be  a 
valid  debt  and  recoverable  as  sack  But 
if  he  does  not  ag^ree  to  it  he  may  indeed 
be  a  trespasser  in  getting  into  the  car- 
riage, and  liable  to  damages  as  such,  or 
they  may  waive  the  tort  and  recover  a 
fare  on  the  quaaiwm  mentU  scale  ;  but 
the^  cannot  fix  and  insist  on  a  fare  at 
their  pleasure.  In  this  case  it  is  only 
one  penny,  but  if  they  can  fix  it  at  their 
pleasure  they  might  nmke  it  5g.  or  51. 
They  have  not  sued  for  a  trespass  or 
tort,  but  for  a  fare.  They  have  not 
shewn  and  of  course  could  not  shew  that 
this  defendant  ought  to  pay  more  than 
the  ordinary  fiEtre.  Consequently  the 
appellants  &il  and  the  jadgment  should 
be  affirmed. 

My  brother  Brett  wishes  to  add  to  this, 
that  in  his  opinion  the  claim  is  based  on 
that  which  is  repugnant  to  the  statute,  in- 
asmuch as  the  statute  only  authorises  the 
exacting  of  an  additional  sum  in  the  case 
of  fraudulent  conduct.  Lord  Justice 
Cotton  and  myself  desire  it  to'  be  under- 
stood that  we  express  no  opinion  either 
one  way  or  the  other  on  that  matter. 

Judgment  affirmed. 


Solicitors — ^Norton,  Bose,  Norton  fc  Brewer,  for 
appellants ;  H.  S.  Smith  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.       1 
March  6,  7.  j      ^^^^  «•  watsok. 

Arbitration — Arehiieot — Want  of  Oare 
and  SMU  in  eertifying — Builder  t  Con- 
tract. 

A  ttatemetd  of  claim  set  out  an  agreement 
under  which  the  plaintiff  contracted  with  a 
company  to  huHdfor  them  a  haJl,  the  de- 
fendant being  employed  as  a/rehiteet  thereof; 
the  defendant  was  to  he  allowed  to  order 
additions  and  deductions,  the  amount  of 
which  were  to  he  ascertained  by  him  in  a 
certain  manner;  aU  matters  of  dispute 
were  to  he  left  to  the  defendant,  and  his 
decision  toas  to  he  final ;  the  plaintiff  was 
to  he  paid  on  the  certificaie  of  the  defen- 
dant. The  statement  of  claim  then  alleged 
that  the  work  was  done  and  the  certifi- 
cate gi/een,  hut  that  tlie  defendant  did  not 
use  due  care  and  skill  in  ascertaining  the 
amounts  to  be  paid  by  the  company  to  the 
plaintiff,  and  neglected  and  refused  to  as- 
certain the  amount  of  the  said  additions 
and  deductions  in  the  manner  aforesaid, 
and  knowingly  and  negligently  certified  for 
a  much  less  sum  than  was,  in  fact,  the  net 
balance  payable;  and  further — that  the 
defendant  refiuai  to  reconsider  the  said 
eertifieate  and  aUow  the  plaintiff  to  point 
out  to  him  the  said  errors  in  the  biU  of 
quantities : — 

Held,  that  no  cause  of  action  agadntt  the 
defendant  was  disclosed  by  the  above  stale- 
ment  of  claim;  the  defendant's  duties  in- 
volving the  exercise  ofjvdgment  and  shUl. 

Per  Lord  Coleeidgb,  C.J. — Rad  the 
defendcmt's  duties  been  mere^  ministerial, 
an  action  v)ould  have  been  maiintainaile. 

Statement  of  Claim ; — 

1.  The   plaintiff    is    a   builder    who. 
etsrried  on  business  in  partnership  with 
field  Weston  at  Nottingham. 

2.  The  defendant  is  an  architect  cany- 
VDg  on  business  in  Nottingham. 

3.  Early  in  the  year  1874  the  Netting- 
ham  Temperance  Hall  Compaur,  Limited, 
since  named  the  Nottingham  Albert  Hall 
Company,  Limited,  and  herein  referred 
to  as  the  company,  proposed  to  build  a 
Temperance  haU,  and  employed  the  de- 
fendant as  architect  to  prepare,  and  he 
accordingly  prepared   plans,    drawings, 


specifications,  general  conditions  of  con- 
tract, and  the  bill  of  the  quantities  of  the 
artificer's  works  required  to  be  done  in 
the  erection  and  completion  of  the  pro- 
posed hall.  Thereupon  the  defendant 
was  employed  by  the  company  as  archi- 
tect under  the  contract  proposed  to  be 
entered  into  by  the  company  with  the 
contractors  for  the  works. 

4.  Early  in  the  month  of  April,  1874, 
the  company  advertised  for  tenders  for 
the  execution  of  the  works,  and  directed 
applications,  with  reference  thereto,  to  be 
made  to  the  defendant,  and  after  ex- 
amining the  plans,  drawings  and  speci- 
fications, and  bill  of  quantities  of  the 
proposed  works,  at  the  office  of  the  de- 
fendant in  Nottingham,  the  plaintifT  and 
the  said  Field  Weston  tendered  for  the 
execution  of  the  works,  and  their  tender 
was  accepted  by  the  company. 

5.  On  or  about  the  16th  of  April, 
1874,  the  defendant  requested  the  plain- 
tiff and  the  said  Field  Weston,  to  come 
to  his  office  in  Nottingham  to  execute 
the  contracts  for  the  works,  and  accord- 
ingly on  that  day  the  plaintiff  and  the 
said  Field  Weston  signed  the  contract 
for  the  works  at  the  office  of  the  defen- 
dant, and  their  signature  thereto  was 
witnessed  by  the  defendant. 

6.  The  said  contract  was  dated  the 
16th  day  of  April,  1874,  and  was  made 
between  the  plaintiff  and  the  said  Field 
Weston,  of  the  one  part,  and  the  company, 
of  the  other  part,  and  is  as  follows : — 
"  The  said  Bichard  Stevenson  and  Field 
Weston  agree  to  erect  tmd  build  for  the 
said  company  upon  a  certain  piece  of 
land  situate  in  North  Circus  Street,  in 
the  town  of  Nottingham,  the  Temperance 
Hall,  according  to  the  drawings,  general 
conditions  of  contract  and  bills  of  quan- 
tities now  produced  and  signed  by  the 
parties  hereto,  and  intended  to  form  parts 
of  this  agreement,  and  shall  and  will  finish 
and  complete  the  said  Temperance  Hall  in 
such  manner  and  of  such  materials,  and 
within  such  time  as  is  provided  by  the 
said  general  conditions  of  contract  and 
bills  of  quantities,  and  according  to  the 
said  drawings,  and  further,  that  they,  the 
said  Richard  Stevenson  and  Field  Weston, 
will  well  and  truly  observe  and  perform 
all  and   eveiy  the  said   conditions  and 
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gtipnlations  contamed  in  tiie  said  general 
oondiidons  of  oontiaot  on  the  part  of  the 
contractors  required  to  be  observed  and 
performed,  and  in  consideration  thereof, 
the  said  oompanj  to  pay  nnto  the  said 
Kohard  Stevenson  and  Field  Weston  the 
sum  of  thirteen  thousand  five  hundred 
and  sixty  ponnds  in  the  manner  set  forth 
in  the  said  general  conditions  of  contract, 
and,  in  other  respects,  to  perform  and 
keep  the  conditions  of  contract,  so  far  as 
the  same  on  their  part  is,  or  ought  to  be, 
performed  and  kept." 

7.  The  said  general  conditions  of  con- 
tract referred  to  in  the  said  contract,  so 
tar  as  they  are  material  to  this  case,  are 
as  follows : — 

"  The  general  conditions  of  contract  for 
artificer's  works  required  to  be  done  in 
the  erection  and  completion  of  a  new  haU 
for  the  Nottingham  Temperance  Hall 
Company,  Limited,  Nottingham,  Fother- 
gill  Watson,  architect^  Clinton  Street, 
Nottingham,  January,  1874. 

"  The  architect  is  at  all  times  to  have 
access  to  the  works,  which  are  to  be  en- 
tirely under  his  control  and  his  clerk  of 
the  works.  The  architect  may  order  any 
additions  to  or  deductions  from  the  con- 
tract without  in  any  way  vitiating  the 
contract^  and  the  amount  of  such  additions 
to  or  deductions  fix>m  the  contract  shall 
be  aacertained  by  the  architect  in  the 
same  manner  as  the  quantities  have 
been  measured,  suad  at  the  same  rate  as 
they  have  been  priced  at. 

"  The  contractor  and  the  directors  will 
be  bound  to  leave  all  questions  or  matters 
of  dispute  which  may  arise  during  the 
progress  of  the  works  or  in  the  settlement 
of  the  account  to  the  architect,  whose 
decision  shall  be  final  and  binding  upon 
all  parties. 

"  The  contractor  will  be  paid  on  the 
certificate  of  the  architect." 

8.  The  said  bill  of  quantities  contains 
(amongst  others)  the  following  stipu- 
lations:— 

"Note. — These  quantities  will,  with 
the  drawings  and  g^eral  conditions,  form 
the  basis  of  the  contract. 

"  Should  there  be  more  or  less  measure 
than  is  here  given,  there  will  respectively 
be  an  addition  to  or  a  deduction  from  the 
cqntraot. 
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"  AH  measurements  to  be  made  in  the 
same  manner  as  the  quantities  have  been 
taken,  or  all  additions  and  deductions  to 
be  priced  out  at  the  same  rate  by  the 
architect." 

9.  The  plaintiff  for  greater  certainty 
begs  leave  to  refer  to  the  contract,  gene- 
ral  conditions  of  contract  and  the  bill  of 
quantities. 

10.  The  said  contract  was  signed  by 
the  plaintiff  and  the  said  Field  Weston  in 
the  belief  and  expectation,  as  the  defen- 
dant well  knew,  that  the  defendant  would 
Use  due  care  and  skill  in  ascertaining  the 
amounts  to  be  paid  by  the  company  to  the 
plaintiff  and  the  said  Field  Weston  under 
the  said  contract. 

11.  Thereupon  the  plaintiff  and  the  said 
Field  Weston  proceeded  with  the  exe- 
cution of  the  works,  and  the  defendant 
acted  as  the  architect  of  the  works,  and 
undertook  the  duties  of  the  architect 
under  the  contract. 

12.  The  defendant  from  time  to  time 
during  the  progress  of  the  works  ordered 
additions  to  and  deductions  from  the 
contract. 

13.  There  were  errors  in  the  bill  of 
quantities,  and  there  was,  in  fact,  more 
measure  in  certain  descriptions  of  the 
works  than  was  given  in  the  bill  of  quan- 
tities. 

14.  The  defendant  from  time  to  time 
during  the  progpress  of  the  works  by  his 
certificates  certified  that  certain  sums  of 
money  were  payable  to  the  plaintiff  and 
the  said  Field  Weston  in  respect  of  the 
works  executed  by  them,  and  gave  the 
same  to  them,  and  the  said  sums  amount- 
ing to  10,1002.  were  paid  by  the  company 
upon  the  said  certificates. 

15.  The  plaintiS  after  the  completion 
of  the  works  sent  to  the  defendant 
accounts  in  respect  of  the  works  executed, 
shewing,  as  the  fact  was,  that  after  adding 
to  the  contract  the  amount  of  the  addi- 
tions ordered  by  the  defendant,  and  de- 
ducting the  amount  of  the  deductions 
ordered  by  the  defendant,  and  making  the 
stipulated  additions  in  respect  of  the  said 
errors  in  the  bill  of  quantities  and  giving 
the  company  credit  for  the  said  sum  m 
10,1002.  paid  by  them  as  aforesaid,  there 
remained  a  balance  of  1,6162.  6s.  7d. 
unpaid  in  respect  of  the  works  executed, 
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and  for  which  they  wore  entitled  to  have 
the  defendant's  certificate. 

16.  The  defendant,  without  calling  npon 
the  plaintiff  or  the  said  Field  Weston  for 
any  explanation  of  the  said  accoants,  and 
without  any  communication  with  them  on 
the  subject  thereof,  made  and  sent  to  the 
plaintiff  and  to  the  company  his  certifi- 
cate, certifying  that  the  net  balance  dae 
to  the  pLaintiff,  over  and  above  the 
amon  nts  which  he  had  previonsly  certified, 
was  251Z.  14>8.  4d. 

17.  The  defendant  did  not  nse  dne  care 
and  skill  in  ascertaining  the  amounts  to 
be  paid  by  the  company  to  the  plaintiff 
under  the  said  contract,  but  in  ascertain- 
ing the  net  balance  due  to  the  plaintiff 
neglected  and  refused  to  ascertain,  and 
did  not  ascertain,  the  amount  of  the  said 
additions  to  and  deductions  firom  the 
contract  in  the  same  manner  as  the  quan- 
tities had  been  measured,  and  at  the 
same  rate  as  they  had  been  priced  out,  or 
that  there  was  more  measure  in  the  said 
descriptions  of  works  than  was  given  in 
the  bul  of  quantities,  by  making  mea- 
sorements  in  the  same  manner  as  the 
quantities  had  been  taken,  suad  neglected 
and  refused  to  price  out,  and  did  not 
price  out  the  excess  at  the  same  rate,  and 
make  the  stipulated  addition  to  the  con- 
tract in  respect  thereof,  according  to  the 
terms  of  the  contract,  nor  did  he  use  due 
care  and  skill  to  ascertain,  in  the  manner 
provided  by  the  contract,  what  was,  in 
fact,  the  net  balance  payable  to  the  plaii^- 
tiff  by  the  company  in  respect  of  the 
works  executed,  for  which  the  defendant 
was  entitled  to  his  certificate,  but  the  de- 
fendant, knowingly  or  negligently,  certi- 
fied as  aforesaid  for  a  much  less  sum  than 
was,  in  fact,  the  net  balance  payable  to 
the  plaintiff  in  respect  of  the  works  exe- 
cuted. 

18.  Upon  receipt  of  the  said  certificate 
the  plaintiff  requested  the  defendant  to 
inform  him  of  ^e  data  upon  which  the 
same  was  based,  but  he  refused  to  furnish 
the  plaintiff  with  them,  or  to  give  him 
any  information  on  the  subject.  The 
plaintiff  thereupon  requested  the  de- 
fendant to  reconsider  the  said  certificate, 
and  offered  to  point  out  to  him  the  said 
errors  in  the  bill  of  quantities,  and  to 
give  him  any  explanation  he  might  re- 


quire of  the  said  accounts,  but  the  de- 
fendant reftised  to  reconsider  the  said 
certificate,  and  to  allow  the  plaintiff  to 
point  out  to  him  the  said  errors  in  the 
bill  of  quantities,  or  to  explain  the  said 
accounts,  or  to  hear  any  objection  what- 
ever on  the  part  of  the  plaintiff  to  the 
said  certificate. 

19.  By  reason  of  the  premises  the 
plaintiff  is  unable  to  obtain  payment  from 
the  company  of  the  said  balance,  and  has 
been  deprived  of  and  has  wholly  lost  the 
same  and  the  use  thereof  from  the  time 
when  he  was  entitled  to  the  certificate  of 
the  defendant  for  the  amount  thereof. 

20.  After  making  the  said  contract  the 
plaintiff  and  the  said  Field  Weston  dis- 
solved partnership,  and  the  causes  of  ac- 
tion, which  are  the  subject  of  this  action, 
became  and  are  vested  in  the  plaintiff 
alone. 

The  plaintiff  claims — 

1.  Damages,  1,3642.  12«.  Bd.  and  in-  ' 
terest  on  that  sum,  at  the  rate  of  five 
percent,  per  annum,  from  the  10th  of 
January,  1878,  until  payment  or  judg- 
ment. 

2.  Such  further  or  other  relief  as  the 
nature  of  this  case  may  require. 

Demurrer: — 

The  defendant  demurs  to  the  plain- 
tiff's statement  of  claim,  and  says  that 
the  same  is  bad  in  law,  on  the  ground 
that  it  shews  that  the  defendant  was  in 
the  position  of  arbitrator,  and  that  he 
acted  and  declared  his  decision,  and  does 
not  allege  fraud  or  mala  fides,  and  there- 
fore shews  no  cause  of  action ;  and  on 
other  grounds  sufficient  to  sustain  this 
demurrer. 

Alfred  Wills  (Graham  with  him),  in 
support  of  the  demurrer. — The  defendant 
was  acting  as  arbitrator  between  the 
company  and  the  plaintiff,  and  there  waa 
no  duty  on  his  part,  except,  perhaps,  to 
act  honestly,  and  there  is  no  eJlegation  in 
the  statement  of  claim  that  he  did  not  act 
honestly.  It  is  alleged  in  paragraph  17 
of  the  statement  of  claim  that  the  de- 
fendant did  not  use  due  care  and  skill  in 
ascertaining  the  amounts  payable  to  the 
plaintiff  under  the  contract.  No  action 
will  lie  against  a  person  who  acts  as  arbi- 
trator for  not  using  due  care  and  skill  in 
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the  matter — Papfta  v.  Bote  (1),  The 
Tkamii  Sfiibpkwr  cmd  Oopper  Oompany  y. 
Lofhu  (2).  If  there  be  any  duty  at  all  it 
must  be  one  ariaiiig  ont  of  a  contract,  and 
in  this  case  there  was  no  contract,  expreaa 
or  implied,  between  the  plaintiff  and  de- 
fendant. If  there  was  in  snoh  a  case  a 
contract,  on  which  an  action  conld  be 
brought,  there  wonld  be  found  some  pre- 
cedent for  it,  whereas  there  is  not,  and 
partialitT  or  improper  conduct  is  only 
groand  tor  setting  aside  an  award,  The 
present  is  an  action  of  the  first  impres- 
sion, and  there  are  strong  grounds,  on  pub- 
lic policy,  why  it  should  not  be  allowed. 
The  breach  stated  in  the  18th  paragraph 
of  the  statement  of  claim  is,  that  the  de- 
fendant refused  to  reconsider  his  certifi- 
cate, that  is  to  say,  that  he  refused  to  give 
a  seoond  certificate.  After  he  had  given 
his  certificate  he  was  ftmctus  officio,  and 
could  give  no  other.  Moreover,  if  the 
allegation  amounts  to  a  refusal  to  adju- 
dicate, that  gives  no  cause  of  action,  for 
there  is  no  legal  obligation  to  adjudicate. 
There  is  no  such  duty,  except  arising  ont 
of  contract,  and  there  is  no  snoh  contract 
in  this  case. 

Ccme  (^Wood-HiU  with  him),  for  the 
plaintiff. — ^In  the  first  place  the  defendant 
was  not  in  the  position  of  an  arbitrator ; 
secondly,  if  he  was,  the  statement  suffi- 
ciently shews  misconduct  on  his  part,  for 
which  he  is  liable  to  an  action.  He  had 
no  judicial  function  to  perform  in  ascer- 
taining the  amount  to  be  paid  to  the 
plaintiff  by  the  company.  The  quantities 
could  be  ascertained  by  measurement, 
and  the  prices  were  fixed  by  the  bill  of 
quantities  ;  all,  therefore,  that  he  had  to 
do,  was  to  measure  up  the  work  done, 
which  was  a  duty  which  wonld  probablv 
be  performed  by  bis  clerk,  and  which 
required  no  jndicial  mind  to  perform. 
Now  the  complaint  is  that  the  defendant 
acted  so  n^hgently  in  ascertaining  the 
measurement  of  what  had  been  done  by 
the  plaintiff,  that  when  what  he  had 
ascertained  was  priced  according  to  the 
prices  which  had  been  fixed  by  the  con- 

(1)  41  Iaw  J.  Bep.  C.P.  11,  and  in  Excb.  Ch. 
187 ;  s.  c  Law  B«p.  7  CJ>.  82,  625. 

m  42  Law  J.  am.  CJ>.  6;  a.  c.  Law  Bep.  8 
CJ".  1. 

Vox.  48.— Q.B.,  OJP.  &  BzcH. 
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tract,  the  amount  was  as  much  as  1,3642. 
less  than  it  ought  to  have  been.  To 
constitute  on  arbitration  there  must  be 
a  dispute  between  two  parties,  or  at  least 
it  must  be  a  case  in  which  evidence 
would  have  to  be  heard,  and  some  judi- 
cial discretion  exercised.  None  of  these 
things  existed  in  this  case.  "  When  it 
is  stipulated,"  said  Lord  Cranworth, 
L.G.,  m  Banger  v.  The  Great  Western 
Railway  Oompa/ny  (3),  "  that  certain 
questions  shall  be  decided  by  the  en- 
gineer appointed  by  the  company,  this 
is,  in  fact,  a  stipulation  that  they  shall 
be  decided  by  the  company.  It  is  obvi- 
ous that  there  never  was  any  intention  of 
leaving  to  third  persons  the  decision  of 
questions  arising  during  the  progress  of 
the  works.  The  company  reserved  the 
decision  to  itself,  aMiting,  however,  as 
from  the  nature  of  things  it  must  act,  by 
an  ag^nt,  and  that  agent  was  for  this  pur- 
pose the  engineer."  See  also  BeoU  v.  The 
Corporation  of  Liverpool  (H).  OoUim  v. 
CoUint  (5)  shews  that  an  agreement  to 
purchase  at  a  price  to  be  fixed  by 
another  does  not  constitute  that  person 
an  arbitrator.  Leeds  v.  Bturroios  (6)  is  to 
the  same  effect.  Then  Story  v.  Biehard' 
son  (7)  and  Jenkiiu  v.  Betham  (8)  are 
authorities  that  this  action  will  lie  for 
negligence,  and  even  want  of  compe- 
tent skill,  if  the  defendant  stood  in 
the  position  of  a  person  employed. 
The  defendant  was  the  architect  ap- 
pointed by  the  company,  the  building 
owner,  and  his  name  is  in  the  contract 
which  is  referred  to  in  the  contract  be- 
tween the  company  and  the  plaintiff  to  do 
the  work,  and  in  consideration  of  the 
plaintiff  entering  into  that  contract,  the 
defendant,  as  such  architect,  may  be  said 
to  undertake  to  measure  and  value  the 
work  done  under  it.  Unless  the  builder 
has  a  remedy  against  the  architect  he  has 


(3)  S  HX.  Caa.  at  p.  80. 

(4)  1  Oiff.  216;  a.  o.  27  Law  J.  Bep.  Ohano. 
641. 

(5)  26  Beav.  806 ;  a.  c.  28  Law  J.  Bep.  Chanc. 
184. 

(6)  12  Eaat,  1. 

(7)  6  Bing.  N.C.  128 ;  a.  e.  9  Law  J.  Bap.  OJ?. 
43. 

(8)  16  Com.  B.  Bep.  168 ;  a.  e.  24  Law  J.  Bep. 
C.P.  94. 
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DO  remedy  at  all — Clarke  v.  Wcdson  (9). 
Even  if  the  orohiteot  be  in  the  posi- 
tion of  an  arbitrator  he  contracts  to  act 
honestly  and  impartially,  and,  therefore, 
if  he  acts  fraudulently  and  in  oollnsion 
with  the  building  owner  he  is  liable 
to  an  action  at  the  snit  of  the  builder — 
BaUerlmry  v.  Vyse  (10),  Ludbrook  v. 
Barrett  (11).  The  word  "  knowingly  "  in 
par.  17  brings  the  case  within  these  de- 
cisions. The  statement  of  claim  here 
shews  that  the  defendant  acted  partially 
and  was  gnilty  of  miscondact  in  refusing 
to  allow  the  plaintiff  to  point  out  the 
errors  or  to  hear  him. 

Alfred  Wills,  in  reply. — The  contract 
contemplates  work  to  be  measured  after- 
wards, work  caused  by  the  alteration  of 
the  original  contract,  which  would  not  be 
clerk's  work,  but  work  requiring  the 
exercise  of  considerable  judgment.  There 
are  many  things  as  to  which  the  defend- 
ant must  exercise  his  judgment.  Mea- 
suring itself  is  an  exercise  of  judgment ; 
it  is  well  known  that  in  the  measurement 
of  quantities  architects  of  undoubted 
honesty  differ  in  their  respective  calcula- 
tions to  a  large  amount.  The  architect 
has  in  fact  to  exercise  his  judgment  as 
had  the  broker  in  Pappa  t.  Bose  (1). 
There  is  no  trace  of  t^ency.  The  builder 
merely  consents  to  be  satisfied  with  what 
the  architect  allows  him ;  the  whole  scope 
of  the  contract  negatiyes  agency,  the 
architect  is  placed  there  to  protect  the 
employer  and  to  be  a  check  on  the 
builder.  The  cases  of  Story  v.  Riohardson 
(7)  and  Jenkins  y.  Betham  (8)  are  cases 
of  employment  suad  therefore  inapplicable. 
It  is  stated  that  if  this  action  was  not 
allowed  to  be  maintained  the  builder  who 
takes  such  a  contract  puts  himself  at  the 
mercy  of  the  architect,  but  the  answer  to 
this  is  that  the  builder  who  accepts  such  a 
contract  is  content  to  take  Ms  chance 
with  the  architect,  as  in  Olarhe  v.  Watson 
(9).  In  that  case  Erie,  C.J.,  says,  "If 
it  had  been  alleged  that  the  defendants 
and  their  surveyor  colluded  to  withhold 


(9)  18  Com.  B.  Rq».  N.8.  278;  •.<>.  34  Lbw  J. 
Bep.  C.P.  148. 

(10)  2  HurL  &  0.  42;  B,  c  32  law  J.  Bep. 
Ktth.  177. 

(11)  46  Law  J.  Bep.  OF.  798. 


the  giving  of  the  certificate  in  order  to 
prevent  the  plaintiffs  from  being  paid  for 
their  work,  there  is  abundant  authority 
both  at  law  and  equity,  to  shew  that  the 
defendants  could  not  shelter  themselves 
by  means  of  any  such  misconduct."  So 
here  if  it  had  been  alleged  that  the  de- 
fendant "  fraudulently  "  or  "  oollnsively  " 
certified,  the  statement  of  claim  would 
have  disclosed  a  cause  of  action,  but  no 
such  allegation  is  made.  The  only  word 
approaching  such  allegation  is  the  word 
"  knowingly,"  and  that  is  quite  consistent 
with  the  knowledge  that  the  figures  did 
not  work  out  the  result  they  should  have 
worked  out  according  to  the  terms  of  the 
contract,  which  would  be  eta  honest  mis- 
take. If  it  was  Intended  to  allege  fraud 
such  an  allegation  could  easily  have  been 
made,  and  t£e  Court  wUl  not  strain  what 
is  at  worst  a  doubtful  expression  into  an 
expression  involving  fraud  sufficient  to 
support  this  action;  an  allegation  which 
the  plaintiff  could  easily  have  made  had 
he  ventured  to  do  so  (12). 

LoED  COLBBIDOB,  O.J. — This  case  in- 
volves a  principle  of  importance,  and  but 
for  an  intimation  that  the  parties  intend 
in  any  event  to  appeal,  we  should  have 
taken  time  to  deliver  our  judgment.  If 
it  could  have  been  &irly  shewn  that  the 
plaintiff,  having  undertaken  to  perform 
certain  work  under  a  contract,  to  which 
contract  the  defendant,  although  no  party, 
had  assented  by  performing  work  under 
it — work  which  required  from  him  no 
exercise  of  judgpnent  or  opinion,  bat 
only  the  exercise  of  mechanical  powers — 
then  if  the  performance  of  his  duty  was 
necessary  in  order  to  enable  the  plaintiff 
to  recover  nnder  the  contract,  I  should 
have  held  that  the  action  was  maintain, 
able.  I  am  not  aware  that  such  an  ac- 
tion has  ever  been  maintained,  certainly 
none  of  the  cases  which  have  been  cited 
were  cases  in  which  the  supposed  duty 
was  of  the  kind  I  have  described,  or  the 
breach  whereof  was  of  the  sort  which  I 
have  represented;  therefore  this  would 
have  been  a  fresh  form  of  action  unoon- 
oluded  by  authority,  and  one  which,  in 

(12)  See  TVhimt  t.  QoiUdttt,  48  Law  J.  Bep 
C.P..60 ;  B.  c.  Law  Bep.  9  C.P.  57. 
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my  jndgment,  would  have  been  well 
gronnded  in  law. 

Bat  in  my  opinion  this  is  not  snch  an 
action  and  cannot  be  redaced  to  snob  a 
form  of  complaint.  It  really  is  an  action 
for  that  which  has  been  attempted  again 
and  again  without  snocesB,  i.e.  to  bring 
an  action  against  a  person  for  the  per. 
formance  of  a  daty  in  which  the  exercise 
of  judgment  and  (uacretion  are  necessary. 
Such  appears  to  me  to  be  the  true  view 
of  the  statement  of  claim,  and  that  being 
80  the  cases  which  hare  been  cited  are 
binding. 

It  is  an  action  brought  by  a  contractor, 
not  against  the  building  owner,  but 
against  the  architect  of  himself  and  the 
building  owner,  for  causes  of  action  I  will 
presently  proceed  to  describe.  The  action 
is  brought  under  the  contract  which  we 
have  before  us  at  full  length,  but  which 
is  sufficiently  well  abstracted  in  the 
statement  of  claim  as  follows  [his  Lord- 
ship read  paragraph  7].  The  work  ap. 
pears  to  have  been  done,  and  during  the 
progress  the  defendant  ordered  additions 
and  deductions  to  be  made.  The  plain- 
tiff  states  that  there  were  errors  in  the 
bill  of  quantities  and  more  measure  in 
certain  descriptions  of  the  works  than 
was  given  in  ibo  bill  of  quantities,  or,  in 
other  words,  that  he  had  done  more  work 
than  he  had  contracted  to  do.  Then 
paragraphs  15,  16,  state  what  next  took 
place,  and  on  these  facts  the  plaintiff  in 
paragraph  17  states  the  cause  of  action 
[his  Lordship  read  paragraph  17]. 

It  is  said  by  the  plaintiff  that  this  is  the 
statement  of  a  cause  of  action  of  this 
limited  kind,  namely,  that  the  only  duty 
cast  on  the  defendant  was  a  duty  of  a 
purely  ministerial  character — ^he  had  to 
make  certain  arithmetical  calculations, 
which  .demanded  the  exercise  of  no  judg- 
ment or  discretion,  bat  he  did  not  and 
would  not  make  these  calculations,  and 
for  the  breach  of  that  purely  ministerial 
duty,  action  lies.  I  have  said  that  if  that 
had  been  the  construction  of  the  con- 
tract, as  at  present  advised,  I  am  of  opi- 
nion  that  an  action  would  lie.  And  I  say 
so,  assuming  as  I  do  the  true  view  of  the 
words  "  knowingly  or  negligently  "  to  be 
the  view  presented  by  the  able  argument 
of  Mr.  Wills,  namely,  that  "  knowingly  " 
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need  not  be  "  fraudulently,"  bat  that  all 
that  is  expressed  by  it,  is,  that  knowing, 
as  is  known,  that  every  arithmetical  cal- 
culation should  bring  out  a  certain  sum, 
it  did  not  in  the  present  instance  do  so, 
but  brought  out  another  sum,  and  there- 
fore must  be  wrong  within  the  person's 
means  of  knowledge.  But  I  do  not 
think  that  the  construction  presented  by 
the  plaintiff  is  the  true  construction  of 
the  contract.  When  the  contract  is 
looked  at  it  would  seem  that  the  duty  of 
the  defendant  was  not  merely  a  clerk-like 
duty,  and  itis  manifest,  on  looking  at  the 
contract  itself  and  the  bills  of  quantities, 
that  in  order  to  arrive  at  the  amount  to 
be  paid,  much  more  than  a  mere  arith- 
metical calculation  is  necessary.  There  is 
the  quality  of  the  work,  whether  it  comes 
within  tlus  or  that  head  of  quantities, 
&o.  These  must  be  matters  for  the  dis- 
cretion of  the  architect,  and  in  any  case 
requiring  the  exercise  of  considerable 
judgment  and  skill.  Before  the  arith- 
metical result  of  the  work  can  be  arrived 
at  by  the  architect  there  must  be  a  know, 
ledge  of  the  work,  a  familiarity  with  this 
bill  of  quantities,  and  an  exercise  of 
judgment  to  say  under  which  head  the 
deductions  or  additions  are  to  be  classed. 
I  think,  therefore,  that  when  the  docu. 
ments  are  looked  at  it  is  plain  that  in 
order  to  arrive  at  the  result — no  doubt 
one  of  figures — there  must  be  the  exer- 
cise of  considerable  professional  know- 
ledge and  skill. 

K,  then,  I  have  rightly  described  the 
position  of  the  defendant  and  the  plaintiff, 
it  follows  that  this  action  does  not  lie. 
It  must  be  left  to  the  Court  of  Appeal  to 
overrule  the  decisions  before  it  can  be 
sucoessfally  contended  that  such  an 
action  can  be  maintained.  The  Courts 
of  Exchequer  and  Common  Pleas  have 
decided  that  when  a  building  owner,  as 
in  the  case  of  Batterbwry  v.  Vyee  (10), 
and  an  architect,  as  in  the  case  of 
Ludbrook  v.  Barret  (11),  collude  and 
fraudulently  abstain  from  doing  their 
duty  to  the  injury  of  a  party,  that  then 
an  action  will  lie.  These  cases  seem  to 
me  to  be  founded  on  the  clearest  reason- 
ing, but  they  are  not  applicable  in  this 
case.  In  this  case  neither  "  fraud  "  nor 
"  mala  fides"  is  alleged,  and  it  is  therefore 
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within  the  authority  of  the  decided  oases 
which  decide  that  when  the  exercise  of 
jadgment  or  opinion  on  the  part  of  a 
third  person  is  necessary  to  decide  be- 
tween two  persons,  such  as  a  seller  and 
parchaser,  that  then,  notwithstanding  in 
the  opinion  of  the  seller  or  the  pnrchaiser, 
the  judgment  is  exercised  negligently  or 
wrongly,  an  action  will  not  lie  against  the 
third  person  for  such  wrongful  exercise  ' 
of  judgment.  I  will  not  toke  up  time 
by  considering  the  policy  of  such  a 
doctrine,  suffice  it  to  say  that  such  is  the 
doctrine  pronounced  by  Courts  of  co- 
ordinate authority  as  well  as  of  the  Court 
of  Appeal,  and  I  bow  to  such  authority 
and  agree  with  such  doctrine. 

So  &r  the  demurrer  must  be  allowed. 
There  remains  only  to  consider  para- 
graph 18,  which  alleges  as  follows.  [His 
Lordship  read  the  paragraph.]  This 
appears  to  me  to  aSord  no  ground  of 
action.  Here  again  mala  fides  is  not 
■uggested.  It  is  merely  stated  that  the 
architect  who  is  to  form  and  has  formed 
his  opinion,  declines  to  eaj  on  what 
grounds  he  has  formed  it.  CF  his  posi- 
tion be  such  as  I  consider  it  to  be,  he 
was  not  bound  to  give  reasons  for  his 
decision  or  to  reconsider  it.  He  is — 
I  will  not  say  an  arbitrator,  as  that  does 
not  exactly  describe  his  position,  but — a 

Crson  whom  the  builder  has  taken  for 
tter  or  for  worse,  as  one  on  whose 
opinion  he  is  content  to  rely  as  a  condi- 
tion precedent  to  receiving  his  money. 
He  cannot  therefore  bring  on  action 
against  him  for  refasing  to  give  the 
ground  of  his  decision. 

DzmLLS,  3. — I  am  of  the  same  opinion. 
The  plaintiff,  a  builder,  has  entered  into  a 
oontract  with  a  company  to  build  for 
them  a  large  building,  and  the  defendant 
is  an  architect  appointed  by  the  parties 
to  do  certain  acts.  There  is  no  direct 
contract  between  the  plaintiff  and  the 
defendant,  the  defendant  does  not  sign 
the  contract,  he  is  only  mentioned  in  it, 
but  it  is  contended  he  is  bound  by  that 
oontract  so  as  to  be  liable  either  as  a 
person  who  has  entered  into  a  contract 
with  two  parties,  or  as  one  who  by  virtue 
of  his  office  has  entered  into  a  contract 
towards  two  parties. 


It  seems  to  me  we  should  consider 
what  is  the  duiy  which  the  defendant 
has  undertaken.  He  appears  to  have 
undertaken  no  more  duty  than  honestly 
to  perform  his  duty.  I  do  not  intend  to 
hold  that  to  all  intents  and  purposes 
he  is  an  arbitrator,  but  I  think  the  duties 
are  analogous  to  those  of  on  arbitrator 
and  quite  as  much  so  as  were  those  of 
the  defendant  in  Poppa  v.  Siose  (1),  and 
in  The  Tkarsis  Sulphur  and  Oopper  Oom- 
pamy  v.  Lofhu  (2). 

The  argument  of  Mr.  Cave  was  that 
the  defendant  is  not  an  arbitrator  at  all, 
that  no  exercise  of  judgment  or  discre- 
tion was  required,  but  that  he  was  rather 
in  the  position  of  a  mere  appraiser  or 
valuer,  and  that  his  duties  were  those  of 
a  clerk  and  not  judicial ;  but  to  hold  in 
accordance  with  snch  a  contention  would 
be  to  ignore  the  experience  of  those  who 
at  the  bar  or  on  the  bench  have  hod  to 
consider  these  building  contracts.  One 
knows  in  point  of  fact  and  practice  it 
happens  over  and  over  again  that  skilled 
architecte,  called  in  to  decide  questions  of 
measurement  of  work  and  bills  of  quan- 
tities, differ  as  to  hundreds  and  thousands 
of  pounds,  and  that  is,  I  think,  sufficient 
answer  without  going  into  dettuls  to  shew 
that  an  architect  is  a  mere  caster  up  of 
figures,  and  so  could  be  held  guilty  of 
negligence.  Their  duties  are  matters  of 
judgment,  requiring  the  exercise  of  opi- 
nion and  discretion.  If  that  is  so,  the 
cases  of  Pappa  v.  Rose  (1),  and  The 
Tharsis  Sulphur  and  Oopper  Company  v. 
Loftus  (2),  apply.  The  only  distinction 
in  the  latter  case,  is  that  there  a  dispute 
had  arisen  and  therefore  the  defendant 
was  in  reality  an  arbitrator,  but  it 
appears  to  me  that  the  defendant  in  the 
present  case  is  an  arbitrator  to  this  ex- 
tent, that  he  is  from  the  beginning  to 
the  end  to  keep  an  eye  on  the  work,  in 
order  to  exercise  a  judgment  in  the 
matter. 

Snch  being  the  case,  it  appears  to  me 
that  from  the  first  the  parties  to  this 
contract  trusted  to  the  defendant,  ard 
the  only  duty  that  he  can  be  charfrjd 
with  is  the  duty  of  exercising  an  hon.)8t 
judgment,  and  if  he  violates  that  duty 
I  should  say  on  action  would  lie. 

Par.  17  does  contain  a  word  which  has 
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been  desoribed  as  importing  more  than 
negligence,  namely,  "knowingly,"  but 
in  my  opinion  it  would  be  bad  precedent 
to  hold  that  by  the  insertion  of  snch  a 
word  into  a  statement  of  claim,  fraud, 
mala,  fidet  or  oormption  should  be  in- 
olnded.  As  here  nsed,  the  word  "  know- 
ingly" is  consistent  with  knowing  that 
the  figures  hare  been  worked  out  wrong, 
and  it  ought  not  to  be  stretched  into 
what  would  have  been  so  easy  to  say  if 
the  plaintiff  had  chosen  to  say  it. 

There  only  remains  the  18th  paragraph 
to  be  considered.  Ailer  the  certificate 
had  been  received  the  plaintiff  requested 
the  defendant  to  inform  him  of  the  data 
on  which  it  was  based,  and  it  is  contended 
that  the  defendant  departed  from  the 
impartiality  he  should  have  exercised 
because  he  refused  to  give  the  data  asked 
for,  and  to  reconsider  his  decision.  In 
answer  to  that  the  defendant  would  in 
my  judgment  have  done  wrong  if  he  had 
reconsidered  the  certificate  on  the  mere 
complaint  of  the  plaintiff.  "So  question 
had  arisen  within  the  words  of  the  con- 
tract. There  was  only  a  dispute  between 
the  architect  and  the  builder,  and  the 
defendant  had  no  right  to  re-open  the 
whole  question  because  the  builder  was 
dissatisfied.  I  agree,  therefore,  there 
must  be  jndgment  for  the  defendant 
upon  the  demurrer. 

Judgment  for  the  defendmd. 

Cave  applied  on  behalf  of  the  plaintiff 
for  leave  to  amend,  which  was  granted 
by  the  Court  upon  condition  of  the  pay- 
ment of  the  costs  of  the  amendment. 


Solicitors— Field,  Hoscoe  &  Co.,  agents  for 
Kichards  &  Woodwaird,  Nottingham,  foi  plain- 
tiff; Taylor,  Hoare  Sc  Taylor,  agents  for 
Maples  &  McCisitb,  Nottingham,  for  defendant. 
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[IN  THE  OOUET  OF  APPEAL.] 
1879.     1     SHAHPK    V.    THE    HETBOPOLITAH 

Feb.  24.  J       DISTRICT  bailwat  compast.* 

Statute  ;  Oonatruction  of — Oonsolidation 
Act — Incorporation  with  Special  Act — 
Lands  Clanses  Consolidation  Act,  1845 
(8^9  Vict.  c.  18),  s.  Si— Costs  of  Arbi. 
tratiort — Ascertaining  Amownt — Condition 
Precedent — Lands  Glauses  Consolidation 
Act,  1869, 32  *•  33  Vict.  e.  18.  s.  1. 

By  aprwate  Act  of  Parliament  a  com- 
pany were  empowered  to  do  certain  acts, 
paying  compensation  to  injured  parties  to 
he  assessed  by  a  special  tribtmal  for  arbi- 
tration  provided  by  the  private  Act. 

By  the  same  Act  the  Lands  Clauses  Con- 
solidation Aetf  1845,  was  incorporated 
therewith,  "  except  where  expressly  vaned  " 
by  the  Special  Act : — 

Held,  that  the  provisions  of  section  84  of 
the  Lands  Clauses  Oonsolidation  Act  as  to 
costs  of  arbiiration  were  not  "  ewpreesly 
exdiMdM  "  by  the  section  of  the  Speetai  Act, 
which  provided  a  new  tr^undl  of  arbitra- 
tion, and  therefore  appUed  to  arbitrations 
under  that  section. 

The  assessment  of  costs  by  a  master 
under  section  1  of  the  Lands  Clauses  Con- 
solidation Act,  1869,  is  not  a  condition 
precedent  to  the  claimant's  right  to  bring 
an  action  for  such  costs  where  the  right  to 
costs  is  disputed. 

This  was  an  appeal  from  an  interlo- 
cutory judgment  of  Monisty,  J.,  at  the 
trial. 

The  plaintiff  was  the  occupier  of  a 
house  and  premises  in  Mansion  House 
Street,  Hammersmith.  By  the  Metro- 
politan District  Railway  Act,  18?5,  the 
defendants  were  empowered  to  connect 
their  railway  at  Hiimmersmith  with  the 
railway  of  the  London  and  South  Western 
Railway  Company,  and  for  the  purpose 
of  the  undertaking  to  lower  the  level  of 
the  roadway  in  Ma,nBion  House  Street 
and  Cambridge  Boad. 

Section  2  of  the  same  Act  incoiporates 
therewith  the  Lands  Clauses  Consolida- 
tion Acts,  1845,  1860  and  1869,  "ex- 
cept where  expressly  varied"  by  the 
special  Act. 

hJ.;    Cotton,  L.J'.;    and 


*  Coram    Brett, 
Theaigw,  L.  J. 
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Bharpe  t.  Metropolitan  District  Bail.  Co.,  Afp. 

Section  14  enacts  that  "  the  company 
shall  compensate  the  owners  and  lessees 
of  any  houses  not  purchased  by  the  com- 
pany abatting  upon  such  portion  of  Man- 
sion House  Street  and  Cambridge  Bead 
aforesaid  as  shall  be  lowered  under  the 
powers  of  this  Act  in  respect  of  the  de- 
terioration in  value,  if  any,  which  may  be 
caused  to  such  houses  by  reason  of  such 
lowering,  and  the  amount  of  such  com- 
pensation if  any  shall  be  determined  in 
the  event  of  a  dispute  by  a  single  arbi- 
trator, to  be  appointed  by  the  Board  of 
Trade  on  the  application  of  the  parties 
or  the  company,  and  all  questions  of 
compensstion  arising  out  of  the  inter- 
ference by  the  company  with  the  said 
street  and  road  shall  be  referred  to  the 
same  arbitrator.  Provided,- that  if  the 
company  shall  think  fit  to  purchase  and 
take  any  houses  in  respect  of  which  such 
claims  for  compensation  shall  be  made, 
they  shall  be  at  liberty  to  do  so,  and  the 
amount  of  the  purchase  money  or  other 
compensation  shall  be  determined  by 
such  arbitrator  as  aforesaid  "  (1). 

The  plaintiff's  house  adjoined  the  part  of 
Mansion  House  Street  which  was  inter- 
fered with  by  the  company  under  their 
Act,  and  she  claimed  compensation  in 
respect  of  damage  to  her  property. 

In  August,  1877,  the  defendants  gave 
notice  to  the  plaintiff  that  the  arbitrator 
appointed  by  the  Board  of  Trade  would 


(I)  By  sections  25  to  83  inclnriTe  of  the  Lands 
Clauses  Consolidation  Act,  1846,  the  oouise  of 
piooeedings  in  arbitrations  snder  the  Act  is  laid 
down. 

By  section  34  all  the  costs  of  any  such  arbitra- 
tion and  incident  thereto,  to  be  settled  by  the 
arbitrators,  shall  be  borne  by  the  promoters  of 
the  undertaking  unless  the  arbitrators  shall  award 
the  same  or  a  less  sum  than  shall  have  been 
offered  by  the  promoters  of  the  undertaking,  in 
which  case  each  party  shall  bear  his  own  costs 
incident  to  the  arbitration,  and  the  costs  of  the 
arbitrators  shall  be  borne  by  the  parties  in  equal 
proportions. 

By  section  1  of  the  Lands  Clauses  Act,  1869 
(32  &  83  Vict.  c.  18),  where  in  England  under  the 
Lands  Clauses  Consolidation  Act,  1846,  or  any 
Act  incorporating  the  same,  any  question  of  dis- 
puted compensation  is  determined  by  arbitration, 
the  costs  of  and  incidental  to  the  arbitration  and 
award  shall,  if  either  of  the  parties  so  require,  be 
taxed  and  settled  by  any  one  of  the  taxing  masters 
of  the  superior  Conrts  of  law.  .> 


prooeed  to  arbitration  on  the  22nd  and 
23rd  of  August,  and  that  the  plaintiff's 
claim  would  be  heard  before  the  arbi- 
trator on  the  23rd. 

The  plaintiff  accordingly  appeared 
before  the  arbitrator  by  counsel,  with 
witnesses,  and  on  the  18th  of  Septemb^ 
the  arbitrator  published  his  award,  by 
which  he  awarded  to  the  plaintiffa  sum  of 
301.  in  respect  of  a  part  of  her  claim. 

This  amount  was  doly  paid  by  the 
company  to  the  plaintiff.  Afterwards 
the  plaintiff  delivered  to  the  defendants' 
solicitors  her  bill  of  costs  with  notice  of 
taxation  for  the  15th  of  December.  The 
defendants  then  denied  their  liability  to 
pay  the  plaintiff's  costs  of  the  arbitration, 
and  this  action  was  thereupon  brought  to 
try  the  qnestion  of  their  liability,  the 
plaintiff  claiming  134Z.  11«.  Id.  for  her 
costs  in  and  about  the  said  arbitration, 
subject  to  the  taxation  of  one  of  the  tax- 
ing masters  of  the  High  Court  of  Jostioe. 

The  case  came  on  for  hearing  before 
Manisiy,  J.,  without  a  jury,  on  the  6th  of 
December,  1878. 

His  Lordship  g^ve  judgment  to  the 
effect  that  the  plaintiff  was  entitled  to 
her  costs  of  and  incidental  to  the  arbi- 
tration, and  that  the  amount  should  be 
ascertained  by  one  of  the  Masters  of  the 
Divisional  Court  of  the  Queen's  Bench 
Division. 

From  this  judgment  the  defendants 
appealed. 

The  SolteHoT'Oenerdl  and  Pollard,  for 
the  defendants. — There  are  two  qaestions : 
— let.  Whether  the  plaintiff  is  entitled  to 
recover  her  costs  against  the  defendants, 
and  2nd,  whether,  if  so,  the  plaintiff  can 
bring  her  action  before  the  costs  have 
been  ascertained  by  the  arbitrator  or 
master. 

As  to  the  first  point,  the  provisions  of 
the  Lands  Clauses  Act  have  been  ex- 
pressly varied  by  section  14  of  the  special 
Act.  That  section  provides  a  completely 
new  system  of  procedure  with  respect  to 
the  two  named  streets  to  which  section 
34  of  the  Lands  Clauses  Act  cannot 
apply,  for  it  applies  merely  to  the  costs 
of  "  such "  arbitration,  i.e.  such  arbitra- 
tion as  is  provided  by  the  previous  sec- 
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tions  of  the  Lands  Glaoses  Aot  itself. 
This  is  not  "saoh"  arbitration,  bat  a 
completely  difierent  one.  In  re  the  Offioers 
of  the  Ordnance  and  Laws  (2)  shews  that 
it  does  not  necessarily^  follow  that  becanse 
the  plaLati£f  has  a  right  to  compensation 
she  has  a  right  to  costs.  It  is  not  ne- 
cessary that  a  provision  should  be  varied 
in  express  terms  in  order  to  come  under 
the  denomination  "  expressly  varied." 
Any  inconsistency  with  the  general  Act 
is  an  express  variation — Weld  v.  The 
South  Western  Railway  Company  (3), 
The  Queen  v.  The  Lord  Mayor  of  London 

i4).  Where  one  tribunal  is  substituted 
br  another  in  which  costs  are  regulated 
by  statute,  it  does  not  foUow  that  the 
costs  of  proceedings  before  the  new 
tribunal  will  be  regulated  in  the  same 
way — Ex  parte  Beynal  (5),  Oorydon  v. 
The  BlacktoaU  Railway  Company  (6). 

As  to  the  second  point,  the  award  is 
really  incomplete  before  costs  are  ascer- 
tained. By  the  Aot  of  1845  they  were 
assessed  by  the  arbitrator  and  formed 
port  of  the  award.  By  the  Act  of  1860 
a  master  has  been  substituted  for  the 
arbitrator  where  the  parties  wish  it. 
But  he  does  not  act  as  an  of&cer  of  the 
Court,  but  as  a  persona  designata  to 
perform  a  part  of  what  was  the  arbitrator's 
Anij—Holdtworth  v.  WiUon  (7).  This  is 
in  fact  an  outstanding  arbitration.  If 
the  costs  were  to  be  assessed  by  the 
arbitrator  it  would  be  clear  no  action 
could  be  brought  before  they  were  as- 
certained. Here  the  arbitrator  is  functus 
officio,  but  a  part  of  the  arbitration  re- 
mains to  be  performed  by  the  Master. 

W.  0.  Eahrxson,  E.  G.  Man  and  T.  0. 
Jarois,  for  the  plaintiff. — It  was  intended 
by  the  legislature  that  the  whole  of  the 
Lands  Clauses  Consolidation  Act  should 
be  read  with  the  whole  of  the  special  Act, 
except  where  the  intention  to  exclude  it 
is  dearly  expressed,  and  there  is  no  reason 


(2)  1  Exch.  Bep.  441 ;  s.  o.  17  Lav  J.  Bep. 
Ezch.  126. 

(8)  82  Beav.  340 ;  s.  c.  88  Law  J.  Bep.  Ch&nc 
142 

(4)  Law  Bap.  2  Q.6.  282. 

(6)  16  Law  J.  Bep.  0.3.  S04. 

(6)  2  Dowl.  N.S.  876. 

(7)  iKteS.!;  s-cii  Law  J.  Bep.  Q.B.  289. 
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why*  section  34  should  not  be  read  with 
section  14  of  the  special  Act.  There  is 
no  inconsistency.  The  two  Acts  are  to 
be  read  as  one,  and  then  "  such  arbitra- 
tion" refers  to  any  such  arbitration  as 
may  be  provided  by  the  amalgamated 
statute.  The  reason  as  well  as  the  justice 
of  the  case  requires  this  construction. 
As  to  the  second  point,  the  plaintiff's 
right  to  costs  was  absolute  as  soon  as 
the  award  was  made  —  Holdsioorth  v. 
Wihon  (7),  Lewis  v.  Bossiter  (8).  It 
makes  no  difference  whether  the  costs 
are  given  by  the  arbitrator  or  by  Act  of 
Parliament,  as  here.  The  settlement  of 
the  costs  is  not  port  of  the  award,  but  a 
ministerial  act.  The  dispute  in  this  case 
is  as  to  the  defendants'  liability.  Why 
should  the  costs  of  a  taxation  be  incurred 
before  the  question  of  liability  is  de- 
cided P  The  action  is  really  brought  to 
obtain  a  declaratory  decree,  and  this 
judgment  has  the  same  effect. 
2%e  SolAoUor-Qeneral  replied. 

Bbbtt,  L.J. — I  am  of  opinion  that  this 

i'adgment,  with  a  slight  variation  to  which 
'.  will  allude  heritor,  ought  to  be 
affirmed.  The  first  question  raised  is 
whether  under  section  14  of  the  private 
Act  the  plaintiff  is  entitled  to  any  costs 
at  all.  This  depends  on  the  question 
whether  section  34  of  the  Lands  Clauaea 
Consolidation  Act,  1845,  can  be  applied  to 
arbitrations  under  section  14  of  the  de- 
fendants' Extension  Act. 

Now  under  section  2  of  the  special 
Aot,  by  which,  as  well  as  by  the  Lands 
Clauses  Act  itself,  the  Lands  Claases  Act 
is  incorporated  with  the  private  Aot, 
every  part  of  the  Lands  Clauses  Act  is  to 
be  read  as  if  it  was  actually  part  of  the 
private  Aot,  unless  it  is  expressly  ex- 
cluded. Now  I  agree  that  this  phrase 
may  mean  more  than  exclusion  by  express 
negation ;  and  that  the  meaning  may  be 
satisfied  if  any  part  of  the  Special  Act 
is  inconsistent  with  any  part  of  the  Lands 
Claases  Consolidation  Act.  Then  that 
part  of  the  Lands  Clauses  Consolidation 
Act  is  expressly  excluded.  We  must, 
therefore,  consider  the  matter  as  if  all 
the  clauses  of  the  Lands  Clauses  Act  had 

(8)  44  Lew  J.  Bep.  Exch.  186. 
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been  enacted  in  tlie  private  Act,  and  thm 
see  whether  section  S4  of  the  general  Act 
is  inconsistent  with  section  14i  of  the 
other  Act.  If  all  the  clauses  of  the 
Lands  Clanses  Consolidation  Act  had 
been  so  enacted,  then  we  shoold  find 
several  methods  of  proceeding  to  arbitra- 
tion in  the  case  of  lands  purchased  else- 
where than  in  the  particular  streets  re- 
ferred to  in  section  14  And  if  in  any 
other  streets  than  those  two  there  had 
been  an  interference  with  the  enjoyment, 
then  also  there  would  have  to  be  an 
arbitration  governed  by  section  34  of  the 
Lands  Clanses  Consolidation  Act.  Then 
we  have  the  case  of  these  two  particular 
streets  provided  for  by  section  14.  If 
there  had  been  no  snch  section,  the  arbi- 
tration as  to  the  present  dispute  might 
have  been  carried  on  in  the  manner  laid 
down  by  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  which  ap- 
plies to  injury  to  lands  not  taken,  as  well 
as  to  the  injury  done  by  taking  lands :  or 
there  might,  as  to  these  streets,  have 
been  an  arbitration  in  the  way  provided 
for  the  purchase  of  lands.  There  would 
be  two  arbitrators  appointed  in  the  usual 
way  to  a.aseB8  the  compensation  or  value  ; 
or  possibly  the  assessment  might  have 
been  made  by  two  justices  under  section 
22. 

But  these  provisions  are  "  varied  "  by 
section  14,  for  an  arbitration  by  an  arbi- 
trator appointed  by  the  Board  of  Trade  is 
inconsistent  with  the  appointment  of 
arbitrators  in  the  manner  laid  down  by 
the  Lands  Clauses  Consolidation  Act, 
and  therefore  the  section  "expressly 
varies  "  the  provisions  of  that  Act  as  to 
the  kind  of  arbitration  to  which  the 
parties  are  to  resort.  But  there  is  to  be 
an  arbitration ;  and  reading  the  Lands 
Clauses  Act  as  if  enacted  in  this  special 
Act,  we  should  have,  as  regards  this  com- 
pany, first,  arbitrations  proper,  for  the 
purchasing  of  houses  not  in  these  parti- 
onlar  streets ;  secondly,  arbitrations,  for 
the  taking  of  or  injuries  to  snch  houses 
under  section  68,  and  thirdly,  this  parti- 
cular species  of  arbitration  as  to  houses 
in  these  particular  streets,  with  respect 
to  the  damage  caused  by  the  lowering  of 
the  street,  or  by  the  taking  of  them  in 
consequence  of  snob  damage,  though  not 


otherwise  wanted  for  the  purposes  of  the 
company.  Then  we  have  section  34,  and 
if  we  may  read  the  sections  of  the  Lands 
Clanses  Consolidation  Act  in  tuay  part  of 
the  private  Act  I  do  not  see  why  we 
should  not  read  it  either  before  or  after 
section  14.  But  I  should  not  like  to  de- 
cide the  case  on  the  mere  question  of 
location.  The  proper  way  to  read  the 
Act  is  to  apply  section  34  to  any  arbitra- 
tions in  the  consolidated  statute  made  up 
of  the  general  and  special  Act  together, 
which  would  be  the  only  statute  affecting 
the  subject.  Then  section  34  is  in  no 
way  inconsistent  with  section  14.  If 
section  34  is  enacted  in  the  local  statute 
there  is  no  inconsistency  involved  in 
saying  that  it  applies  to  arbitrations  under 
section  14.  Such  an  application  is  not 
ezcladed  by  any  negative  words,  and  ad- 
mitting that  under  the  authority  of  Tha 
Queen  v.  The  Lord  Mayor  of  London  (4) 
if  section  14  was  inconsistent  with  sec- 
tion 34  it  would  exclude  it,  it  seems  to  me 
that  it  does  not.  Therefore  the  plaintiff 
is  entitled  to  costs. 

The  next  question  is,  has  the  plaintiff 
brought  her  action  too  soon  P  That  de- 
pends on  whether  the  settlement  of  the 
amount  is  a  condition  precedent  to  her 
right  to  bring  the  action.  We  must 
arrive  at  the  solution  of  this  question 
by  steps.  The  doctrine  of  the  case  of 
Holdewotih  v.  WHson  (7)  is  contained  in 
these  words — speaking  of  an  ordinary 
arbitration  the  Chief  Justice  says  (at  p. 
291)  :  "  Where  arbitrators  award  costs, 
it  is  meant  to  be  jadicially  the  costs  of 
the  litigation,  and  the  amount  to  be 
ascertained  ministerially  by  the  o£B.cer 
whom  they  appoint.  The  party  entitled 
to  costs  may  make  his  claim,  and  the 
taxing  officer  of  the  Court,  by  reason  of 
the  sabmission  being  made  a  rule  of 
Coart,  has  the  authority  between  the 
parties  to  settle  the  amount." 

A  contrast  is  here  pointed  oat  between 
the  arbitrator's  judicial  decision  and  his 
ministerial  function.  The  passage  does 
not  indicate  that  an  officer  of  the  Court 
as  snch  is  to  perform  that  function, 
but  some  one  of  a  particular  class  to  be 
appointed  by  the  arbitrator.  The  foun> 
dation,  therefore,  of  that  decision  is 
this :  when  the  award  decides  the  matter 
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in  diBpate  and  declares  one  of  ihe  par- 
ties to  be  liable  to  pay  costs,  that  is  a 
judicial  decision.  Having  decided  jn^ 
dioiallj  that  one  party  is  liable  to  pay 
costs,  the  ascertaining  of  the  costs  is  a 
ministerial  act  to  be  performed  by  the 
arbitrator  after  he  has  made  his  jndicial 
decision ;  therefore  this  Court  held,  that 
as  by  the  award  costs  had  been  awajrded, 
the  party  entitled  to  costs  might  bring 
his  action  at  once,  before  the  costs  were 
ascertained,  on  the  gronnd  that  it  had 
been  declared  by  a  competent  authority 
that  he  was  entitled  to  costs ;  that  thns 
the  right  was  determined,  and  the  ascer- 
taining of  the  amount  was  a  merely 
ministerial  act,  and  the  action  could, 
therefore,  be  brought  at  once.  Applying 
this  reasoning  to  section  34,  by  that 
enactment,  except  in  a  certain  case,  the 
claimant  is  entitled  to  costs,  to  be  settled 
in  a  particular  way.  That  is  equivalent 
to  imposing  two  duties  on  the  arbitrator ; 
first,  to  decide  judicially  the  contest  be- 
tween the  parties  as  to  right  to  compensa- 
tion and  the  amount  of  compensation — 
that  is  his  award,  and  there  is  only  one 
award  to  be  made  under  the  section. 
Then  the  statute  declares  as  a  matter  of 
law,  that  on  an  award  in  favour  of  the 
claimant  the  claimant  is  entitled  to  his 
costs.  That  is  not  a  judicial  decision, 
but  a  statutory  declaration  of  the  right 
to  costs.  As  long  as  the  Act  put  upon 
the  arbitrator  the  ministerial  duty  of 
certifying  the  amount  of  costs  due  under 
the  statute,  the  arbitrator  had  two  f  anc- 
tions — ^first,  to  arbitrate ;  and,  secondly, 
to  settle  the  costs.  Then,  under  the  Act 
of  1869,  part  of  the  duties  which  had 
been  laid  upon  the  arbitrator  were  given 
to,  or  shared  with,  the  Masters  of  the 
Court  if  the  parties  chose.  That  in  it. 
self  goes  strongly  to  shew  that  the  inter- 
pretations I  have  put  upon  the  arbitra- 
tor's duties  would  have  been  given  to 
them  by  the  Legislature.  If  the  Legis- 
lature had  considered  that  the  settling  of 
the  costs  was  part  of  the  arbitration,  or 
that  there  were  two  arbitrations,  I  doubt 
if  it  would  have  created  two  functionaries 
instead  of  one.  But  if  the  arbitrator  had 
two  distinct  functions,  it  was  reasonable 
to  ^ve  the  second  function  to  the  Master. 
On  the  decision  of  the  arbitrator  there 
You  48.— Q.B.,  CP.jb  ExcH. 
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arises  a  statntoiy  right  to  costs,  and  on 
that  arises  the  ministerial  duty  of  finding 
the  amount. 

Applying  the  doctrine  of  Eoldsworth  y. 
Wilson  (7),  the  plaintiff's  right  to  costs 
is  established  by  the  statute,  which  takes 
effect  on  the  decision  of  the  arbitrator ; 
and  directly  the  right  to  the  costs  is 
established,  the  right  of  action  accrues; 
and  all  that  has  to  be  done  is  the  per> 
formanoe  of  the  ministerial  ftinction  of 
settling  the  amount.  The  action,  then, 
may  be  brought  in  the  same  way  as  in 
Soldsworth  v.  Wilson  (7),  and  therefore 
the  plaintiff  has  not  brought  it  too  soon. 
The  judgment,  therefore,  in  this  case, 
must  be  substuitially  afl&rmed.  Bat  it  is 
impossible  to  say  that  the  claim  is  strictly 
accurate,  for  I  cannot  think  that,  if  the 
plaintiff  has  two  distinct  heads  of  claim| 
and  wholly  Mis  on  one  head  and  pro> 
ceeds  on  another,  he  is  entitled  to  the 
costs  of  the  separate  claim  on  which  he 
has  been  unsuccessful.  Therefore  I  am 
of  opinion  that  the  order  of  Mr.  Justice 
Manisty  must  be  modified,  so  as  to  shew 
that  the  plaintiff  is  entitled  to  such  costs 
as  the  Master  may  find  to  have  been  rea- 
sonably incurred  by  the  plaintiff  in  respect 
of  that  branch  of  his  claim  on  which  he 
succeeded.  This,  however,  is  not  a  ma- 
terial part  of  the  appeal,  and  therefore, 
generally,  the  judgment  will  be  considered 
as  afiBrmed  with  costs. 

Cotton,  L.J. — ^The  first  question  in 
this  case  is  whether  the  Act  of  Parlia- 
ment gives  the  plaintiff  a  right  to  costs 
at  all.  The  claim  is  in  respect  of  the 
costs  of  an  arbitration  under  section  14 
of  the  defendants'  private  Act  of  1875. 
That  section  makes  no  mention  of  costs, 
and  it  is  clear  that,  the  costs  not  being 
given  under  the  ordinary  jurisdiction  of 
the  Court,  the  claimant  must  shew  some 
statutory  provision  entitling  him  to  them. 
There  is  no  such  provision  in  the  special 
Act.  But  the  plaintiff  truly  says  that  it 
incorporates  the  Lands  Clauses  Consoli> 
dation  Act,  and  that  in  that  Act  there  is  a 
section  (section  34)  which,  if  applicable, 
will  give  him  the  right  to  costs.  Let  us 
see  whether  that  section  is  incorporated, 
and  whether  it  gives  the  -right.  The 
iYfO  acts  are  incorporated  by  aeotion  2 
an 
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of  the  special  Aot  [aa  well  aa  by  th« 
Lan48  GlaaseB  Gonaolid«tiou  Aot  itself. 
Under  aection  2  of  the  prirato  Aot  the 
Laitdfi  Clansea  Consolidatipn  Act  is  in- 
corporated, except  where  its  provisions 
are  9xpres8ly  varied.  How,  then,  are  we  to 
deal  with  the  incorporated  statates  as  form- 
ing an  incorporation  P  We  cannot  deal 
with  them  aa  two  separate  Acts,  bat  most 
deal  with  them  as  one  single  enactment, 
the  general  Aot  having  been  enacted  for 
the  purpose  of  saving  expense,  and  con- 
taining all  si;ch  provisions  as  are,  as  a 
role,  necessary  for  the  pnrpose  of  carry- 
ing the  objects  of  special  Acts  iiito  effect, 
all  which  provisions  are  incorporated 
into  ibe  special  Act,  so  as  to  make  one 
general  Apt  pf  the  two.  Bat  they  are 
only  ipoorporated  "except  where  ex- 
pressly Tarie4."  I  take  that  to  mean 
that  wbpre  there  is  a  provision  in  the 
special  Act  and  iu  the  general  Act  con- 
cerning the  same  subject  matter,  and  the 
two  provisions  are  inconsistent,  then  the 
provision  in  the  general  Aot  is  not  in- 
corporated, for  otherwise  there  would  be 
an  Act  poAtaining  inconsistent  clauses. 
Now,  here,  section  14  of  the  special  Aot 
is  inconsistent  with  certain  sections  of 
the  general  Act.  How  P  So  far  as  the 
general  Act  provides  several  modes  of 
constituting  the  tribunal  to  assess  com- 
pensation for  the  taking  or  iiy'uriously 
affecting  lands.  As  regards  the  two  par- 
ticular streets  it  introduces  another  tri- 
bunal, and  BO  far  expressly  varies  the 
provisions  of  the  general  Act.  Bat  is 
section  34  expressly  varied?  In  my 
opinion  it  is  not.  All  that  can  be  said 
is  that,  as  regards  the  new  tribunal, 
section  14  makes  no  provision  aa  to 
costs. 

Bat  it  is  not  inconsistent  with  section 
84  of  the  Lands  Clauses  Consolidation 
Act,  which,  aa  to  certain  arbitrations, 
gives  costs,  and  I  am  of  opinion  that  the 
two  sections  may  qoite  well  stand  toge- 
ther. But  that  will  not  decide  the  ques- 
tion, for  when  we  find  that  section  34  is 
to  be  introdooed  into  the  single  body  of 
legrialation  made  up  of  the  special  Aot 
Ckud  the  Consolidation  Aot,  we  must  con- 
sider whether  it  is  then  applicable  to 
arbitrations  under  section  14.  Now  the 
S4th  section  says  that  "  all  costs  of  any 


sooh  «rbitratian,  tfiod  incident  thereto," 
shall,  except  in  certain  caaes,  be  borne 
by  the  promoteiis.  What  is  the  meaning 
of  the  words  "any  such  arbitration? 
Clearly  it  does  not  refer  to  one  single 
class,  for  several  kinds  of  arbitration 
have  been  mentioned  in  the  general  Act, 
and  "  any  such  "  arbitration  refers  to  all 
of  them.  If,  then,  all  the  olaoses  of  the 
Lands  Clauses  Consolidation  Act,  in- 
cluding section  34,  are  put  in  one  body 
of  legislation  with  section  14,  then  the 
words  "any  such  "  will  mean  any  such 
as  are  mentioned  in  that  body  of  legisla- 
tion, and  will  include  arbitn^ons  under 
section  14.  This,  I  think,  is  the  true 
meaning  of  the  statute.  Bat  it  is  said 
that  the  words  "such  arbitration"  are 
confined  to  any  such  arbitration  as  is 
before- mentioned  in  the  Lands  Clauses 
Coiisolidation  Act.  I  think  this  is  not 
so.  We  must  deal  with  the  matter 
reasonably  and  fairly.  The  statute  we 
have  to  consider  is  not  a  statute  specially 
relating  to  the  two  streets  in  question 
here,  but  it  is  to  enable  the  company  to 
make  ^  new  line,  and  to  buy  certain  pro- 
perty for  the  pnrpose;  and  as  to  these 
partioahur  streets  giving  them  the  further 
power  tp  buy  the  houses,  even  if  they  do 
not  require  the  sites,  instead  of  compen- 
satLag  the  owners  for  the  dam^^  done. 
I  think  we  must  introdaoe  each  of  the 
clauses  of  the  special  Aot  into  that  block 
of  sections  which,  in  the  Lands  Clauses 
Consolidation  Act,  deals  with  the  same 
matter.  Thus  we  should  introdaoe  into 
the  blook  of  sections,  from  section  6  to 
section  68,  the  provision  that,  though 
the  company  do  not  require  the  sites  of 
these  houses,  tibey  may  purchase  them 
instead  of  paying  compensation  for  the 
damage  done ;  and  we  should  have  to  in- 
troduce into  tiie  same  block  the  provision 
as  to  ascertaiaing  the  porohase-money. 
The  one  provision  should  be  introduced 
after  the  enactment,  giving  power  gene- 
rally to  purchase  property;  the  other, 
which  provides  a  tribunal,  may  fairly  be 
introduced  after  those  sections,  which 
constitute  other  special  tribunals  of  arbi- 
tration. Then  section  34  refers  to  the 
ooats  of  arbitiation.  It  is  txv»  that  we 
f^K  not  dealing  witb  ^ds  taken ;  but  by 
reading  sectioA  68  as  iaootpozated  wiw 
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the  private  Act,  we  shall  find  a  special 
proriBo  that  the  costs  of  aJ*bitration  as 
to  the  two  special  streets  are  to  be 
settled  as  directed  by  skstion  84.  In 
other  words,  there  being  no  clause  in  the 
special  Act  inconsistent  with  the  intro- 
dnction  into  it  of  section  34,  the  proper 
constraotion  is  that  sectioii  34  gives  a 
light  to  the  costs  of  arbitrations  carried 
out  nnder  the  special  tribunal  constituted 
by  section  14. 

The  next  question  is  whether  this 
action  has  been  brought  prematurely. 
If  the  sole  right  to  a  sum  of  money  de- 
pends on  what  shall  be  awarded  by  a 
special  individual,  of  course  there  is  no 
claim  until  the  individual  has  made  his 
award.  If  the  right  depends  on  a  de- 
claration, aye  or  no,  whether  the  plaintiff 
is  entitled,  it  is  evident  that  no  action 
can  be  brought  before  the  declaration  is 
made.  But  what  have  we  here?  A 
statute  declares  that  the  plaintiff  is  en- 
titled to  her  costs.  What  is  still  to  be 
done,  under  the  orieinal  Act,  is  not  that 
the  arbitrator  shall  determine  whether 
the  plaintiff  shall  have  costs,  but  that  he 
shall  settle  the  amount ;  and  now,  under 
the  Act  of  1869,  the  settlement  is  to  be 
made  by  the  master,  if  required. 

I  will  not  go  into  the  question  whether 
in  discharging  this  duty  the  master  is 
acting  as  a  master  of  the  Court,  so  as  to 
render  his  finding  liable  to  a  revision  or 
not.  Clearly  he  is  only  to  settle  the 
gwinium.  of  costs,  and  not  to  say  whether 
the  plaintiff  has  a  right  to  costs  or  not. 
Of  course  he  might  tax  off  the  whole 
amount  and  allow  none ;  but  that  is  not 
the  same  thing  aa  declaring  that  the 
plaintiff  has  no  right  to  recover.  There- 
fore there  is  no  technical  difficulty  about 
the  form  of  a  decree  in  this  ease,  and  I 
think  the  judgment  was  substantially 
right.  But  I  think  it  has  gono  a  little 
too  &T,  because  under  it  the  plaintiff 
might  be  held  to  be  entitled  to  all  the 
costs,  as  Well  of  the  unsuccessful  as  the 
successful  issues.  I  think,  therefore,  it 
ought  to  be  modified,  as  my  Lord  has 
said,  by  being  limited  to  the  costs  of  the 
arbitration  s6'  far  as  relates  to  the  causes 
of  action  in  respect  of  #hich  the  snm  of 
801.  was  awarded. 


Thesigbe,  ti.  J. — On  the  priticipal  matter 
in  question  I  entertain  no  doubt ;  but 
before  considering  the  effect  of  section 
14  of  the  special  Act  it  is  not  unimpor- 
tant to  consider  the  position  of  parties 
entitled  to  compensation  under  the  Act 
generally. 

By  it  the  company  are,  first,  entitled 
to  take  lands ;  and  secondly,  it  is  contem- 
plated that  in  the  course  of  their  works 
they  "will  injuriously  affect  other  lands. 
In  respect  of  both  these  classes  of  injury 
the  injured  party  is  entitled  to  compen- 
sation, for  section  2  of  the  private  Act 
incorporates  the  Lands  Clauses  Consoli- 
dation Act,  1845,  under  which  the  pro- 
moters al-e  to  make  cotnpensation  for 
both  classes  of  injury.  The  Act  enables 
such  compensation  to  be  obtained  by 
various  modes  of  procedure.  la  the 
case  of  injuriously  effecting  lands  nnder 
section  68,  or  in  the  case  of  purchase 
and  consequent  injury  to  lands  adjoin- 
ing, the.  modes  of  assessment  are  three- 
fold. 

If  the  claitn  is  under  502.  it  is  to  be 
assessed  by  justices ;  if  over,  the  claimant 
has  a  choice  of  two  methods — ^he  may  go 
before  a  jury  or  submit  to  arbitration. 
That  arbitration  is  of  two  kinds — either* 
before  one  arbitrator  by  consent,  or,  in 
case  of  dispute,  before  ti^o  arbitrators 
and  an  umpire.  That  being  the  position 
of  parties  generally  whose  property  is 
taken  or  affected  by  the  act  of  com- 
panies, there  is  a  strong  a  priori  argu- 
ment that  such  persons  are  generally 
entitled  to  compensation  and  costs ;  and 
very  strong  words  would,  in  my  opinion, 
be  necessary  to  take  away  the  right  to 
costs. 

What,  then,  is  the  character  of  the 
exception  made  to  the  general  rule  by 
section  14  P  The  parties  iifiboted  by  it 
are  parties  having  property  in  two  speci- 
fied streets  and  their  houses  have  suffered 
deterioration  from  the  lowering  of  the 
level  of  the  street. 

Stopping  there,  it  is  clear  that,  al- 
though the  Legislature  has  specially  men- 
tioned a  particular  class  of  injury  to 
property  in  the  special  Act,  it  is  a  class 
which  comes  under  the  f/rcivisions  of  sec- 
tion 68  of  the  Lands  Glauses  Consolida- 
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tionAct.  If  I  recollect  rightljjtbe  case  of 
Ifoore  V.  The  Great  SoutMm  and  Western 
BaUtoay  of  Irdcmd  (9)  decided  that  point. 
It  certainly  was  so  held  in  M'Oarthy  v. 
The  Md,ropolitan  Board  of  Works  (10). 
The  principle  is  this — ^wherever  an  in- 
terference mth  a  right  of  way  for  the 
benefit  of  the  public  affects  a  particular 
house,  then,  if  by  reason  of  such  inter- 
ference the  house  is  lessened  in  value  in 
the  hands  of  the  owner,  a  claim  to  com- 
pensation arises.  That  being  so,  the 
Solicitor-General  bases  the  following  ar- 
gument upon  it :  —  He  says  that  this 
being  one  of  the  cases  for  compensation 
under  the  general  Act,  and  being  pro- 
vided for  separately  by  section  14  of  the 
Special  Act,  shews  thai  the  Legislature 
intended  to  make  a  provision  differing 
from  that  in  the  general  Act.  Now  sec- 
tion 14  specifically  indicates  the  matter 
in  which  it  was  intended  that  there  should 
be  a  difierence,  and  there  is  no  reason 
that  that  alteration  should  extend  fur- 
ther. The  difPerence  is  this — where  as 
a  general  rule  the  claimant  may  choose 
his  own  tribunsil  and  may  choose  his  own 
arbitrator,  the  Legislature  as  to  these 
particular  streets  has  appointed  a  special 
tribunal,  one  single  arbitrator  to  be  no- 
minated by  the  Board  of  Trade,  who  is 
to  deal  with  all  questions  of  damages  in 
respect  of  injury  to  houses  in  those  streets. 
But  it  cannot  be  argued  that  the  Le- 
gislature intended  as  regards  those  streets 
to  take  away  the  general  provision  as  to 
costs.  It  is  said  that  these  streets  may 
have  been  considered  a  small  class  of 
property,  and  it  may  have  been  thought 
expedient  that  large  costs  should  not  be 
incurred.  Perhaps  that  is  true,  and  ar- 
bitration before  one  fixed  tribunal  may 
be  more  expedient  and  less  expensive 
than  the  usual  tribunals.  But  it  does  not 
follow,  though  the  expense  be  less,  that 
the  claimants  are  not  entitled  to  be 
paid  their  share  of  it.  It  would  be  a 
great  injustice  if  the  provision  as  to  costs 
were  excluded.  The  company  not  only 
have   power  to  compensate   the  owners 

V»)  It.  Com.  Lav  Caa.  N.&  46. 

(10)  42  Law  J.  Rep.  C.P.  81 ;  8.  c  Law  Bop. 
8  C.P.  191  ;  B.  c.  48  Law  J.  Hep,  C.P.  886 ;  s.c. 
law  Bep.  7  H.L.  243. 


for  injury,  but  may,  if  they  choose,  in- 
sist on  taking  the  houses ;  and  whether 
the  value  is  large  or  small,  it  is  unjust 
that  persons  owning  houses  in  these  two 
particular  streets  should  not  be  entitled 
to  the  costs  of  the  investigation. 

There  is  no  reason,  therefore,  why  sec- 
tion 34  should  be  excluded.  Then  has 
it  actually  been  excluded,  though  not  by 
express  langnsige,  yet  by  some  inconsis- 
tent provision  r  1  can  find  nothing  to 
lead  me  to  that  conclusion.  It  is  con- 
tended on  behalf  of  the  defendants  that 
the  effect  of  the  creation  of  this  special 
tribunal  is  to  do  away  vrith  the  efiect  of 
sections  25  to  37  of  the  Lands  Clauses 
Consolidation  Act,  aa  regards  these  par- 
ticular houses.  The  answer  is  manifest. 
Without  many  of  these  provisions  the 
arbitration  could  not  be  carried  on.  Sup- 
pose the  arbitrator  dies ;  how  can  an- 
other be  appointed  except  under  section 
27  P  The  arbitrator  administers  an  oath ; 
where  is  that  provided  for,  except  under 
section  33?  The  arbitrator  calls  wit- 
nesses before  him ;  what  power  has  he 
to  do  so,  unless  under  section  32  P  Fi- 
nally, how  is  the  award  to  be  made  and 
enforced,  unless  sections  35  and  36  are 
incorporated  with  the  Special  Act  P  K 
that  be  so,  what  ground  is  there  for  con- 
tending that  section  34  shews  a  greater 
inconsistency  with  the  Special  Act  than 
the  other  sections  to  which  I  have  re- 
ferred P  It  may  be  observed  that  all  these 
sections  begin  with  relative  terms,  and 
the  matters  to  which  they  relate  are  to 
be  found  in  the  previous  clauses  of  the 
Lands  Clauses  Consolidation  Act.  But 
there  is  substantially  no  difficulty  in  hold- 
ing that  the  subject-matter  of  section  14 
may  be  the  correlative  of  the  relative 
term  used  in  section  34.  The  Legisla- 
tare  have  thought  proper  to  deal  in  a 
particular  way  with  a  particular  injury 
which  was  dealt  with  in  general  terms  in 
section  68  of  the  general  Act.  If  we 
read  section  68  into  the  Special  Act,  the 
plaintiff  has  a  right  to  compensation  and 
costs.  But  they  have  dealt  also  with 
another  point,  and  instead  of  the  tribu- 
nal provided  in  section  25,  they  have 
thought  proper  to  appoint  a  single  arbi- 
trator, who  IS  to  be  named  by  the  Board 
of  Ttade^  and  all  the  machmery  which 
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applies  to  arbitrators  under  section  25  of 
the  Lands  Claases  Act  is  equally  applicable 
to  arbitrations  by  the  arbitrator  named 
br  the  Board  of  Trade.  I  am  therefore 
of  opinioTi  that  the  plaintiff  has  a  right 
to  costs. 

The  qaestion  then  arises,  has  she 
been  prematnro  in  bringing  this  action  ? 
On  that  point  I  hare  had  more  donbt 
than  on  the  last.  If  the  action  had 
been  brought  before  the  Jndicatare  Act, 
I  do  not  quite  see  how  she  could  have 
recovered  costs  under  the  arbitration 
when  no  costs  were  assessed.  I  cer- 
tainly should  have  had  doubts,  if  it  were 
not  for  the  case  of  Holdstoorth  v.  Wilson 
(7).  She  would  not  be  without  her  re- 
medy. If  the  Master  refased  to  tax  the 
costs,  she  could  apply  for  a  mandamus. 
If  he  would  tax  them,  no  difl&oulty  would 
arise.  On  the  other  hand,  it  is  mani- 
festly reasonable  that  where  a  dispute 
has  arisen  as  to  the  defendants'  liabi- 
lity to  pay  costs  at  all,  there  should  be 
some  method  of  ascertaining  the  right 
before  going  through  the  form  of  set- 
tling the  amount,  which  may  be  after  all 
a  useless  proceeding;  and  unless  it  is 
clear  that  it  cannot,  I  should  be  inclined 
to  hold  that  it  can  be  done  by  bringing 
an  action. 

On  the  whole,  I  think  that  the  prin- 
ciple of  Holdaworth  v.  WUson  (7)  is  wide 
enough  to  include  this  case,  and  that  the 
plaintiff  is  entitled  to  obtain  a  declaration 
of  her  right,  subject  to  the  merely  minis- 
terial act  of  assessing  the  amount. 

It  appears  to  me,  therefore,  that  the 
judgment  must  be  affirmed  in  all  re- 
spects, with  this  modification,  that  the 
costs  are  to  be  settled  so  far  as  relates  to 
that  part  of  the  plaintiff's  claim  in  re- 
spect of  which  the  amount  of  SOI.  has 
been  awarded. 

Appeal  diemigsed. 


Solieitoia— T.  NotOD,  for  plaintiff;   BazteM  & 
Co.,  for  defendants. 
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Nov.  16;  17.}  ^OWLBB  «.    KHOOP.* 

SWp  and  Shipping — Bill  qf  Lading — 
18  ^  19  Vid.  c.  111.  «.  1—Liabaity  of 
Oonsignee  named  in  the  Bill  of  Lading— 
Delivery  to  be  taken  within  reasonahle  Time 
— Oontract  implied  by  Law  in  the  Bill  of 
Lading. 

•Where  there  is  no  es^ess  stipulation  in 
a  biU  of  lading  it  is  an  inmlied  term  of  the 
contract  contained  in  it  that  the  consignee 
named  in  the  bill  of  lading,  or  his  assigns, 
will  take  delivery  of  the  goods  tritiiin  a 
reasonable  time  ;  and  the  person  to  whom 
tJie  property  tn  the  goods  has  passed  by 
reason  of  st^ch  coruignment,  is  by  virtve  of 
the  BiUs  of  Lading  Act,  1855  (18  f  19 
Viet.  c.  Ill),  s.  1,  subject  to  the  KabiMy  so 
to  take  them. 

Where  the  charterers  and  the  shippers 
are  the  same  persons,  stush  contract  will 
stiU  be  in^Ued  in  the  biU  of  lading,  not- 
loithstandmg  the  emstonee  of  an  express 
stipulation  in  the  charter-party  between  the 
charterers  and  the  shipowner  in  reference 
to  the  same  matter. 

This  was  an  appeal  fix)m  the  judgment 
of  Field,  J.,  on  further  consideration,  re- 
ported 47  Law  J.  Bep.  Q.B.  478,  where 
the  facts  are  fully  stated. 

The  action  was  brought  by  a  shipowner 
against  the  consignee  named  in  the  bill  of 
lading,  for  damages  for  the  detention  of 
the  plaintiff's  vessel  at  the  port  of  dis- 
charge. 

The  vessel  was  chartered  by  the  firm 
of  J.  Gildermeister  Sc  Co.,  to  Icrad  a  cargo 
of  nitrate  of  soda  at  the  port  of  Iniqne, 
and  to  proceed  to  a  port  for  orders  to 
discharge  in  a  safe  port  in  the  United 
Ejngdom. 

The  charter-party  contained  the  follow* 
ing  stipulations : — 

"  Bills  of  lading  to  be  signed  by  the 
master,  weight  and  quality  imknown,  all 
on  board  to  be  delivered,  and  that  the 
vessel  should  "  in  such  disohaive  port  as 
ordered  deliver  the  whole  of  her  cargo 


*  Coram   BramweU,   L.J.;  Bntt,  L.J.;   and 
Cotton,  LJ. 
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as  fast  as  the  cnstom  of  tbe  port  wHl 
aUow." 

J.  Gildermeister  &  Co.  were  also  the 
shippers  of  the  cargo,  and  the  bill  of 
lading  was  as  follows  : — 

"  Shipped  in  good  order  and  condition, 
by  J.  Gildermeister  &  Co.  on  board  the 
British  barque  Olaudine,  whereof  E.  Jamie- 
son  is  master,  now  lying  at)  the  port  of 
Inique  and  bound  for  Queenstown  or 
Falmonth  for  orders,  52,090  bags  nitrate 
of  soda,  weighing,  ic,  and  are  to  be  de- 
livered in  the  like  good  order  and  con- 
dition at  the  port  of  her  final  destina- 
tion (the  act  of  God,  Ac,  excepted) 
nnto  Messrs.  WUliam  Bnckfield  <fc  Co." 
(tbe  defendants'  firm)  "or  to  their  assigns, 
he  or  they  paying  freight  for  the  said 
goods  as  per  charter-party,  and  average 
accnstomed.  Dated  at  Iniqne  Not.  19, 
1876." 

Gildermeister  &  Co.  drew  a  bill  of  ex- 
change for  5,000i.  upon  the  defendant 
on  accoant  of  the  carg^,  and  forwarded 
the  bill  of  lading  with  a  copy  of  the 
charter-party  to  the  defendant,  to  whom 
the  cargo  was  consigned  for  sale,  and 
who  thereupon  accepted  and  paid  tiie  bill 
of  exchange. 

The  vessel  was  ordered  to  Plymouth  to 
discharge.  She  was  ready  to  discharge 
on  the  8th  of  April,  1876.  Tbe  bill  of 
lading  remained  in  the  defendant's  hands ; 
the  cargo  was  delivered  upon  orders  signed 
hy  the  defendant  to  the  firm  of  Gibbs  & 
Co.,  tbe  ultimate  purchasers ;  and  the  dis- 
charge was  not  completed  till  the  27th  of 
April. 

At  the  trial  the  jury  negatived  the  ex- 
istence of  a  special  custom  of  the  port  of 
discharge,  alleged  by  the  defendant,  and 
found  that  delivery  of  the  cargo  was  not 
taken  in  reasonable  time. 

Upon  these  findings  the  learned  Judge 
(Field,  J.),  on  futher  consideration, 
entered  judgment  for  the  plaintiff. 

From  that  judgment  the  defendant  now 
appealed. 

Butt  and  J.  0.  Maitheu,  for  the  defend, 
ant,  dted  The  8t.  Oloud  (1)  ;  Anderson  v. 

(1)  Br.  &  Lnsh.  4. 


Moriee  (2)  ;  Smvrthtoaiie  v.  WUhint  (3)  ; 
and  Ford  v.  Gotesworth  (4). 

OoTien  and  Wood  Hill,  for  the  plaintiflb, 
cited  Domett  v.  Beekford  (5)  ;  fltH  v.  Idle 
(6) ;  Steele  v.  The  State  Line  Steamship 
Company  (7) ;  Sandeman  v.  Seurr  (8) ; 
and  Fraser  v.  The  Telegraph  Gonstruction 
and  Maintenance  Company  (9). 

The  arguments  were  substantially  the 
same  as  those  in  the  Court  below. 

BiuitwBr.L,  L.J. — The  argument  for 
the  defendant  in  this  case  was  that  there 
was  a  charter-party  besides  the  bill  of 
lading,  and  that  this  charter-party  con- 
tained the  terms  of  the  contract,  and 
that  the  bill  of  lading,  or  the  contract 
contained  in  it,  or  evidenced  by  it,  is' 
not  the  governing  contract  in  this  case. 
It  was  said  that  the  bill  of  lading  must 
be  read  together  with  the  charter-party, 
and  that  the  contract  between  the  de- 
fendant and  the  shipowner  must  be  col- 
lected from  the  two  documents  and 
from  the  other  ciivumstances  of  the 
case.  In  our  opinion,  and  in  the  view 
which  we  take  of  the  case,  it  is  not 
necessary  to  give  any  decision  on  that 
point.  The  learned  Judge  who  tried 
this  case  says  that,  even  if  this  conten- 
tion were  a  valid  one,  still  that  the  jury 
have  found  that  there  was  no  special 
custom  to  take  the  contract  out  of  the 
ordinaty  one,  and  he  held  that  the  con- 
tract to  be  gathered  from  the  two  docu- 
ments was  to  take  delivery  of  the  cargo 
in  a  reasonable  time,  according  to  the 
cnstom  of  the  port  of  discharge,  and  did 
not  alter  the  contnust,  which  would  be 
found  in  or  "collected  from"  the  bill  of 
lading  alone.  In  this  we  agree  with 
him.  Even  if  there  were  nothing  but 
the  bill  of  lading  then  the  contract 
would  be  contained  in  it,  and  would  be 

(2)  46  Law  J.  Kep.  CJ>.  11 ;  8.e.  I  App.  Oaa. 
718. 

(8)  11  Com.  B.  Rep.  N.S.  842;  s.  e.  81  Law  J. 
Bep.  C.P.  214. 

(4)  88  Law  J.  Rep.  Q.B.  at  p.  66 ;  s.  c.  Law 
Bep.  4  Q3.  at  p.  132. 

(5)  6  B.  &  Ad.  621. 

(6)  4  Campb.  827. 

(7)  Law  Eep.  3  App.  Cas.  72. 

(8)  38  Law  J.  Bep.  Q£.  58 ;  a.  e.  Law  Bep.  2 
a.B.  86. 

(9)  41  Law  J.  Bep.  Q.B.  249;  s.  e.  Law  Bep. 
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one  which  the  law  would  imply,  that  is, 
a  contract  to  anload  within  a  reasonable 
time,  or  to  nae  due  diligence  in  nnload- 
ing,  which  is  tho  same  thing.  Now  the 
ohf^rter-party  makes  no  difference  in  this ; 
the  material  provision  is  that  the  vessel 
shall  "  deliver  the  whole  of  her  cargo  as 
&st  as  the  onatom  of  the  port  will  allow." 

Now  there  is  no  costom  of  the  port 
onlesB  it  be  that  due  diligence  be  nsed  in 
unloading.  Assnme,  then,  that  the  con- 
tention of  the  defendant  were  correct, 
still  there  would  be  an  oblig;ation  to 
anload  within  a  reasonable  time,  and 
therefore  the  plaintifE  is  entitled  to  our 
judgment. 

Another  point,  then,  arises,  fbr  it  ia 
said  that  the  defendant  was  not  the  con- 
signee of  the  goods,  and  not  a  holder  for 
value  within  the  meaning  of  the  Bills  of 
Lading  Act,  because  he  ceased  to  have  a 
beneficial  interest  in  the  property  before 
the  bill  of  lading  was  signed.  I  doubt 
whether  the  &oto  of  the  case  support 
this  contention,  for  at  the  date  of  the 
bill  of  lading  he  was  the  beneficial  ownev. 

We  think  that  this  case  comes  within 
the  intention  of  the  statute.  The  defend- 
ant did  retain  the  bill  of  lading  as  an 
owner  in  one  sense,  for  he  g^ve  delivery 
orders  to  the  vendees.  We  think,  there- 
fore, that  the  defendant  is  liable  in  this 
action.  There  must  be  some  person  who 
is  within  the  statute,  and  it  is  clear  that 
GKbbs  A  Company  are  not,  and  that 
the  defendant  was.  In  our  opinion  this 
point  also  fails,  and  the  plaintiff  is  en- 
titled to  our  judgment,  and  the  appeal 
most  be  dismissed. 

Bbett,  L.J.,  and  Cofrsas,  L.J.,  con- 
curred. 

Apfeal  dismissed. 

Solidton — Stibbftrd,  Oibaon  &  Co.,  for  plaintiff; 
W.  A.  Crump  &  Soq,  for  defendant. 


Nom— By  18  Sc  19  Vict.  c.  111.  ■.  1,  Eyerj 
ecmrignee  of  goods  named  in  a  bill  of  lading  to 
whom  the  property  in  the  goods  mentioned  therein 
(hall  pass  npon  or  by  reason  of  saoh  oonsignment, 
shall  nave  transferred  to  and  vested  in  him  all 
Ti{^ts  of  suit,  and  be  sabject  to  the  same  liabili- 
ties in  respect  of  such  goods  as  if  the  eontisct 
^ntained  in  the  bill  of  lading  had  been  made  with 
himself. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.      1 
March  17    I  QKBAVES  v.  flbmino. 

Praetiee — Order  XXX.  rules  1,2  and  4 — 
Oosts — Payment  into  Oourt  before  Defence 
— Aeoeptance  by  PlamUff  in  SatisfaetUm. 

Where  a  defenidant  has,  before  delivering 
his  defence,  paid  money  into  Oourt  in  satis- 
faction of  the  plaintiff  8  claim,  under  Order 
XXX.  rule  1,  the  plaintiff  may,  on  taking 
the  money  otU  in  satisfaction,  ai  any  subse- 
qtient  time  apply  for  an  order  for  his  oosts, 
notwithstanding  his  having  neglected  to 
give  the  notice  loithin  four  days,  under  rule 
4,  which  looidd  have  entitled  him  absolutely 
to  taw  them;  atid  a  Judge  may,  under  Or- 
der LV.,  grant  such  application. 

In  this  case  an  action  was  brought  to 
recover  50  Z.  on  the  balance  of  an  account. 
The  writ  was  dated  the  10th  of  July, 
1878,  and  the  defendant  on  the  30th  of 
July,  with  his  appearance,  paid  30Z.  14g.  8d. 
into  Court,  in  satisfaction  of  the  plaintifTs 
claim,  and  gave  notice  thereof  to  the 
plaintiff,  as  required  by  Order  xxx, 
rule  2.  The  plaintiff  did  not  give  any 
notice  under  rule  4  of  that  Order,  nor 
take  out  the  money  in  satisfaction,  until 
the  following  January,  when  he  accepted 
the  sum  paid  in,  in  satis&ction  of  the  en- 
tire cause  of  action,  and  took  out  a  sum- 
mons for  taxation  of  his  costs. 

Field,  J.,  at  chambers,  made  an  order 
that  defendant  should  pay  to  the  plaintiff 
his  costs  of  action,  whereupon  the  defen- 
dant appealed  to  the  Court. 

Edward  Pollock,  for  the  defendant. — If 
the  plaintiff  wished  for  his  costs  he  ought 
to  have  given  notice  that  he  accepted  the 
sum  paid  in,  then  he  would  have  got 
them,  as  of  course.  Now  the  time  di- 
rected by  the  Act  has  expired  the  plaintiff 
cannot  get  his  costs,  for  there  is  no  other 
rule  by  which  he  can  get  them,  and  if  he 
wished  to  avail  himself  of  this  rule,  he 
should  have  acted  strictly  in  accordance 
with  its  conditions.  The  rule  is  primarily 
in  favour  of  a  plaintiff,  and  it  is  reasonable 
that  he  should  decide  within  four  days 
whether  he  will  proceed  or  not ;  if  he 
gives  no  notice  defendant  will  plead,  and 
incur    expense.      Order  LY.    does    not 
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apply ;  it  is  sabject  to  tbe  provisions  of 
the  Act,  and  woold  not  enable  a  Judge  to 
deprive  of  coats  a  plaintiff  who  has  acted 
stnotly  under  Order  XXX.  role  4.  It 
cannot  therefore  aathorise  the  giving  to 
him  costs  where  he  has  failed  to  oomplr 
with  rale  4.     See  Langridge  v.  (7ampSeu 

Lumley  Smith,  contra. — There  is  nothing 
in  this  role  to  make  application  within 
fonr  davB  peremptory.  The  plaintiff  can, 
as  of  nght,  tax  his  costs  if  he  gives  the 
notice  within  the  fonr  days,  and  if  he  lets 
them  go  by,  then  the  Master  will  require 
some  further  direction  from  a  Judge  be- 
fore taxing.  If  the  delay  had  caused  ex. 
pense  defendant  might  set  it  off,  but  this 
would  be  a  matter  within  the  discretion  of 
the  Judge  to  whom  application  might  be 
made  nnder  Order  LV. 

GoCKBUBN,  L.C.J. — I  think  that  in  this 
case  our  decision  most  be  in  favour  of  the 
plaintiff.  I  confess  that  I  so  decide  with 
great  hesitation,  as  the  legislation  on  the 
matter  is  in  an  ambiguous  state.  On  the 
whole,  I  think  that  we  may  reconcile 
Order  y^^  mle  4  with  Order  LY.  in 
this  way — 

If  the  plaintifE  follows  the  procedure 
pointed  oat  in  rule  4  he  acquires  an  abso- 
lute right  to  his  costs,  and  it  is  not,  in 
such  a  case,  competent  to  a  Judge,  by  an 
exercise  of  the  disoretiona^  powers  con- 
ferred  on  him  by  Order  LV.,  to  order 
that  he  shall  be  deprived  of  them ;  but  if 
the  plaintiff  has  not  adopted  the  coarse 
prescribed,  but  has,  later  than  the  four 
days  mentioned,  taken  out  in  satisfaction 
the  money  paid  in,  then,  by  Order  LV., 
he  may  still,  as  I  think,  have  his  costs, 
and  is  not  necessarily  deprived  of  them. 

It  is  clear  that  a  plaintiff  mar  take  out 
money  paid  in  in  satisfaction  of  his  claim 
np  to  the  day  of  reply,  but  as  Order 
XXX.  rule  4,  does  not  then  apply,  he 
cannot  get  bis  costs  absolutely,  it  mast  be 
under  the  general  power  in  Order  LV., 
and  subject  therefore  to  the  discretion  of 
the  CoTuii,  or  a  Judge.  And  if  the  defen- 
dant has  been  prejudiced  by  the  delay,  or 
has  incurred  expense,  that  will  be  taken 

1)  48  Law  J.  Bep.  Exch.  277;  s.  c.  Law  Bep. 
P.  280. 


into  account,  and  so  will  anything  what- 
soever that  he  may  have  to  urge  as  a 
set-off  against  the  plaintiff's  claim  for 
costs. 

Mellob,  J. — I  am  of  the  same  pinion. 
I  confess  to  having  felt  some  dimoalty, 
bat  I  think  that  this  is  a  more  reasonable 
conclusion  to  come  to  than  that  the  costs 
are  forfeited  altogether  if  the  notice  under 
rale  4  of  Order  XXX.  has  not  been  given. 
The  plaintiff  loses  his  right  to  the  costs, 
no  doabt,  and  if  he  comes  under  Order 
LV.  to  aak  for  them,  the  Judge  takes  his 
conduct  into  account.  It  cannot  be  that 
he  forfeits  by  his  delay,  not  only  his  right 
to  the  costs,  but  his  right  to  apply  to  a 
Judge  for  them. 

Appeal  dismissed. 


Solicitois— E.  A.  Maude,  agent  for  Webster  '& 
Styring,  ShefBeld,  for  plaintiff;  Wright  &  Law, 
agents  for  J.  T.  &  0-.  Wright,  Leicester,  for  de- 
fendant. 


1878.         . 
Deo.  9, 10. " 


[IN  THE  COUBT  OF  APPEAL.] 
{Appeaifrom  the  Queen's  Bench  Division.) 

'THK  OVEB8EEK8  OF  THE  POOB 
OF  THE  TOWNSHIP  OF  THH 
FOBEiaN  OF  WALSALL,  AHD 
THE  UATOB  AND  COBFOBA- 
TION  OF  THE    BOBOUGH   OF 

WALSALL   (appellants)   v. 

THE    LONDON  AND  NOSTH- 
WB8TEBN     BAILWAT      OOM- 

PANT  (respondents). 

Bate — Sanitary  Purposes  in  a  Borough 
— District  or  Borough  Bate — Exemption 
eonf&ved  by  Local  Act — Public  Health 
Act,  18?2  (35  ^  36  Viet.  c.  79),  st.  3,  4,  7, 
16— Sanitary  Law  Amendment  Act,  1874 
(37  &•  38  Vict.  c.  89),  s.  Z— Public  Health 
Act,  1876  (38  ^  39  Viet.  c.  65),  «».  10, 
207,  211. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  67.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879       1 
March  10.}         oeehettii..  oeom. 

Atlaehmemt  of  Beht — Order  XLV.  rule 
2 — Judgment  Oreditor — Order  dismissing 
Action  not  a  Judgments— Order  XLII. 
nde  20. 

By  Order  XLII.  rule  20,  "  Every  order 
of  the  Oourt  or  a  Judge,  whether  in  an 
action,  cause  or  matter,  may  he  enforced  in 
the  same  m/inner  as  a  judgment  to  the  same 
effect."  By  Order  XLV.  rules  1  and  2, 
"  Where  a  judgment  is  for  the  recovery  by  or 
paym£nt  to  any  person  of  money,  the  party 
entitled  to  enforce  it  may  apply  to  have 
the  judgment  debtor  examined  as  to  debts 
due  to  him,  and  the  Oourt  or  a  Judge  may 
upon  the  application  of  such  judgment 
creditor  .  .  .  order  that  all  debts  owing 
from  third  persons,  garnishees,  to  the  debtor 
be  attached  to  answer  the  judgment  debt :  " — 

Held,  thai  a  person  who  had  obtained  an 
order  dismissing  with  q/fts  an  action 
against  him  for  want  of  prosecution,  though 
entitled  to  enforce  the  order  as  a  jiulgment, 
was  not  a  judgment  creditor  within  ruie  2 
of  Order  XLV. 

In  tUs  case  the  plainti£f  had  began  an 
action  against  the  defendant  which  had, 
bj  the  order  of  Master  Manley  Smith, 
been  dismissed  for  want  of  prosecution, 
with  costs  against  the  plaintiff.  The  dfi- 
fendant  afterwards  applied  for  a  garnishee 
order  to  attach  certain  debts  due  to  the 
plaintiff  to  answer  hit  order  for  costs  of 
the  action  dismissed.  Lopes,  J.,  at  cham- 
bers having  refosed  the  application,  the 
defendant  now  moved  the  Divisional 
Court  bj  way  of  appeal  from  that  re- 
fusal. 

Aspland,  for  the  defendant. — The  ques- 
tion is,  whether  or  no  a  judgment  debt 
was  created  by  the  Master's  order.  Order 
TCTiTT.  rule  20,  providing  that  every  order 
may  be  enforced  in  the  same  manner  as  a 
judgment,  and  Order  XLV.  rule  1,  which 
describes  a  judgment  creditor  as  the  party 
entitled  to  enforce  a  judgment  for  the 
recovery  by,  or  payment  to,  any  person 
of  money,  must  have  the  effect  of  nuLlriTig 
thtt  defendant  in  this  case  a  judgment 
Vol.  48.— (I.B.,  O.P.  &  Exck. 


oreditor,  and  as  such,  entitled  to  a  gar- 
nishee order  nisi  under  rule  2.  The 
cases  of  Stmderland  Local  Marine  Board 
V.  Frankland  (1)  and  Best  v.  Pembroke 
(2)  are  authorities  against  the  defen- 
dant's contention  on  the  statutes  1  <&  2 
Vict.  c.  110  and  the  Common  Law  Pro- 
cedure Act,  1854,  but  the  reasoning  in 
the  judgments  shews  that  they  are  in- 
applicable, now  that  these  provisions  stand 
Bide  by  side  in  the  Judicature  Act,  and 
the  framers  of  the  rules  must  have  con- 
templated the  remedy  by  attachment  of 
debts  when  rule  20  of  Order  XLII.  was 
made. 

CocEBUBN,  L.C.J. — I  think  that  the 
foundationfor  this  application  fails.  We 
are  asked  to  make  a  garnishee  order  for 
the  attachment  of  debts  under  Order 
XLV.  rule  2.  That  rule  applies  to  cases 
where  there  has  been  a  judgment  re- 
covered and  it  isfstill  unsatisfied.  Here, 
however,  there  is  not  a  judgment,  only  an 
order  dismissing  an  action  with  costs.  It 
is  true  that  by  rule  20  of  Order  XLII.  an 
order  may  be  enforced  in  the  same  manner 
as  a  judgment,  but  it  is  nowhere  said 
that  it  slull  constitute  a  judgment ;  and 
it  is  not  because  it  may  be  enforced  by 
the  same  process  that  an  order  becomes 
in  law  a  judgment.  This  may  be  a  casus 
omissus,  and  it  might  be  convenient  that 
an  order  should  be  a  judgment  for  this 
purpose,  but  under  Order  XLV.  which 
aeab  with  judgments  .only  we  cannot  say 
now  that  it  is  so. 

Manistt,  J. — ^I  am  of  the  same  opinion. 
One  test  is-  this :  can  the  affidavit  re- 
quired by  nde  2  of  Order  XLV.  in 
support  of  the  ex  parte  application  be 
made  F  It  is  clear  that  it  cannot ;  and  as 
it  is  upon  such  affidavit  that  the  applica- 
tion must  be  founded  the  defendant  can- 
not bring  himself  within  the  rule. 

Applieaiion  refused. 
Solicitors— R.  H.  Davies,  for  defendant. 


(1)  42  Law  J.  Rep.  ft.B.  13  ;  s.  c.  Law  Rep. 
8  Q.B.  18. 

(2)  42  Law  J.  Rep.  Q.B.  212;  s.  c.  Law  Rep. 

8  a.B.  S«S. 
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[IN  THE  EXCHEQUER    DIVISION.] 

187Q  r  ^°'"^^  "■  "^^^  SBVBH0AK8,  MAID- 
tr       I.  i  e  <        STONE  AND   TUNBEIDQB  RAIL- 

March  16.  |      „.„  „„,.„. »t^ 

L      WAT  COMPANY. 

Attachment  of  Debt — Oompany  Judg- 
ment Debtor — Money  payable  to  Preference 
Shareholders. 

Money  due  from  the  D.  company  working 
a  line  of  railway,  to  the  8.  company  which 
made  it,  but  payable  as  dividend  by  the  8. 
company  (wider  the  terms  of  an  arrange- 
ment between  the  two  confirmed  by  an  Act 
of  Farliam.ent')  to  certain  shareholders  of 
the  8.  company  who  took  their  shares  on 
the  security  of  their  dividends  being  so 
provided  for,  it  attachable  by  a  judgment 
creditor  of  the  8.  company  in,  thg  hands  of 
the  D.  company. 

Case  stated  to  decide  the  destmation  of 
a  sum  of  2,5002.  held  by  the  London, 
Chatham  and  Dover  Bailway  Company, 
garnishees. 

The  plaintiff  on  the  5th  of  December, 
1876,  obtained  judgment  against  the 
defendant  Company  for  a  sum  of 
1,5562.  18«.  3d.,  for  engineering  services 
in  the  constmction  of  the  portion  of  the 
defendants'  line  of  railway  called  the 
"  Maidstone  Extension." 

On  the  16th  of  Jaly,  1878,  an  order  was 
made  that  all  debts  owing  or  accming  dne 
from  the  London,  Chatham  and  Dover 
Bailway  Company  to  the  defendant  com- 
pany should  be  attached  tb  answer  the 
judgment  debt,  and  that  the  Dover  Com- 
.  pany  should  shew  cause  why  they  should 
not  pay  to  the  plaintiff  the  amount  of 
the  said  judgment  debt. 

On  the  19th  of  July,  1878,  the  Dover 
Company  accordingly  attended  before  the 
Master,  and  admitted  that  they  held  a 
sum  of  4,7502.,  or  thereabonte,  payable 
underthe  terms  of  arrangement  hereinafter 
mentioned,  and  professed  themselves  to  be 
willing  to  abide  the  order  of  the  Court ; 
but  the  defendant  company  and  certain 
of  their  stockholders,  hereinafter  described, 
also  appeared,  and  claimed  that  the  amount 
so  held  by  the  Dover  Company  could  not 
be  attached  to  answer  the  judgment  debt. 
An  order  was  made  which,  as  subse- 
quently varied,  on  appeal,  by  Field,  J., 
was  to  the  effect  that  the  Dover  Company 


should  pay  over  to  the  defendant  com- 
pany all  moneys  so  held  by  them  as  afore- 
said b^rond  m.e  sum  of  2,5002.,  and  that 
a  case  should  be  stated  between  the  plain- 
tiff, defendants,  and  G^rge  Herbert 
Pember  on  behalf  of  himself  and  others, 
the  stockholders  in  the  defendant  com- 
pany, and  that  the  sum  of  2,5002.  should 
abide  the  judgment  of  the  Court. 

On  the  3rd  of  June,  1872,  the  defen- 
dant company  entered  into  certain  terms 
of  arrangement,  under  seal  with  the  Dover 
Company,  for  the  purpose  of  providiug- 
for  the  construction  of  a  line  of  railway 
&om  Oxford  to  Maidstone,  in  the  county 
of  Kent,  forming  a  distinct  and  separate 
section  of  the  undertaking  of  the  defen- 
dant company,  and  called  the  Maidstone 
Extension,  which  the  defendant  com- 
pany had  been  previously  authorised  to 
construct,  but  had  not  constructed. 

The  deed  of  arrangement  provided  that 
the  defendant  company  should  forthwith 
construct  and  complete  the  said  line ;  that 
the  Dover  Company  should  work  it  when 
completed  ;  and  that  the  defendant  com- 
pany should  from  time  to  time  issue  such 
an  amount,  not  exceeding  200,0002.,  of  a 
certain  authorised  capital  of  800,0002.  as 
should  be  requisite  for  the  construction  of 
the  line  and  for  other  specified  purposes. 
It  further  provided,  by  clauses  4,  5,  6,  7 
and  9,  as  follows : — 

4.  The  Dover  Company  shall  provide, 
and,  if  need  be,  annually  pay  the  sum  of 
9,0002.  for  the  payment  of  interest  on  the 
stock  issued  by  the  Sevenoaks  Company 
in  accordance  with  these  terms,  and  such 
sum  of  9,0002.  shall  be  payable  and  be 
paid  from  the  day  on  which  the  said  Maid- 
stone line  shall  be  completed  as  aforesaid. 

5.  The  sum  provided  for  by  the  last 
preceding  clause  to  be  &om  time  to  time 
provided  and  paid  by  the  Dover  Company 
(in  these  terms  called  the  "  contribution 
of  the  Dover  Company")  shall  be  deemed 
to  become  payable  fh>m  day  to  day,  but 
shall  be  paid  at  the  same  time  as  the  inte- 
rest on  the  Dover  Company's  arbitration 
debenture  stock  is  paid. 

6.  The  contribution  of  the  Dover  Com- 
pany shall  be  a  charge  on  the  undertaking 
of  the  Dover  Company  next  after  the  in- 
terest on  their  existing  debenture  stocks. 

7.  The  contribution  of  the  Dover  Com- 
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pany  shall  be  repaid  to  them  out  of  the  net 
earnings  of  the  Maidstone  linb,  and  any 
deficiency  in  that  behalf  of  those  earnings 
in  any  year  shall  be  a  charge  on  the  net 
earnings  of  that  line  in  every  subseqaent 
year  nntil  the  same  is  fally  paid. 

9.  The  gross  earnings  of  the  Maidstone 
line  shall  be  applicable  and  applied  in  the 
manner  and  with  the  priorities  following, 
and  not  otherwise : — 

Fii-st.  In  payment  to  or  retention  by  the 
Dover  Company  of  the  actual  cost  of  work- 
ing the  same,  as  hereinbefore  provided. 

Second.  In  repayment  to  or  retention  by 
the  Dover  Company  of  their  contribation, 
and  of  any  snm  or  sums  which  may  for 
the  time  being  be  dae  to  them  under 
article  7  of  these  terms. 

Third.  In  payment  of  the  residue  then 
remaining  to  the  company  for  their  own 
benefit. 

The  terms  of  arrangement  were  con- 
firmed as  fully  as  if  the  same  were  enacted 
in  the  body  of  the  Act  by  an  Act  passed 
in  the  same  year,  called  the  Sevenoaks, 
Maidstone  and  Tunbridge  Kailway  Act, 
1872. 

The  Act  contained  in  its  2l8t  section 
provisions  for  the  realisation  and  distri- 
bution of  the  assets  of  the  defendant 
company  in  the  event  of  its  being  wound 
up  on  the  transfer  (which  was  authorised 
by  the  said  Act)  of  its  undertaking  to  the 
Dover  Company;  and  the  said  section 
enacted  that,  subject  to  the  payment  or 
satisfsiction  of  all  their  debts  and  liabili- 
ties, the  company  should  pay  and  distri- 
bute its  assets  among  its  registered 
shareholders. 

The  23rd  and  24th  sections  provided 
that  after  the  debts,  liabilities  and  en- 
gagements of  the  company  should  be  paid, 
satisfied  or  discharged,  and  their  net 
moneys  distributed,  the  company  should 
be  dissolved,  but  that  everything  done 
before  the  dissolution  should  be  as  valid 
as  if  the  dissolution  had  not  happened, 
and  should  not  be  prejudiced  or  affected 
thereby. 

The  terms  of  arrangement  were  modi- 
fied by  the  Sevenoaks,  Maidstone  and 
Tunbridge  Railway  Act,  1873,  to  the  ex- 
tent that  the  sum  of  200,0002.  was 
increased  to  211,000Z.,  and  the  sum  of 
9,000Z,  increased  to  9,500Z. 
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The  deed  of  arrangement  as  so  modi- 
fied was  carried  into  effect,  and  the 
defendant  company  on  the  1st  of  Feb- 
ruary, 1873,  issued  the  prospectus  here- 
inafter (so  far  as  is  material)  set  out, 
inviting  subscriptions  to  the  said  stock  to 
the  amount  of  2OO,O00Z.  :— 

"  The  capital  now  to  be  raised  under  the 
Act  of  last  session,  and  the  agreement 
with  the  London,  Chatham  and  Dover 
Company  confirmed  by  the  Act,  wUl  be 
entitied  in  perpetuity  to  the  payment  of 
42.  lOs.  per  cent,  per  annum  by  the  Lon- 
don, Chatham  and  Dover  Company  from 
the  completion  of  the  line.  This  guaran- 
tee, which  is  absolute,  and  not  dependent 
on  the  profits  of  the  line  itself,  will  rank 
after  the  arbitration  and  B.  debenture 
stocks  of  the  London,  Chatham  and  Dover 
Company,  not  exceeding  iu  the  whole 
5,999,0002.,  and  before  its  preference  capi- 
tal and  ordinary  stock. 

"  This  guarantee  is  therefore  certain, 
and  when  payable  on  the  completion  of  the 
line  the  stock  will  yield  42.  10s.  per  cent, 
irrespective  of  the  contingent  additional 
interest  of  12.  lOs.  per  cent.,  for  the  pay- 
ment of  which  an  estimated  gross  receipt 
of  342.  per  mile  per  week  will  suffice. 

"This  additional  interest  of  12. 10«.  per 
cent,  has  been  attached  to.  the  stock  by 
the  Sevenoaks,  Maidstone  and  Tunbridge 
Railway  Company  under  the  Act  of  last 
session,  and  wUl  be  payable  out  of  the 
net  earnings  of  the  line  after  payment  and 
recoupment  to  the  London,  Chatham  and 
Dover  Company  of  working  expenses  and 
the  amount  of  the  guaranteed  interest 
paid  by  them. 

"  The  guarantee  as  authorised  last  ses- 
sion is  limited  to  9,0002.,  or  42.  10*.  per 
cent,  on  a  sum  of  200,0002.  In  conse- 
quence, however,  of  the  great  increase  in 
the  price  of  material  and  cost  of  labour 
since  the  original  estimate  was  made,  the 
directors  of  the  London,  Chatham  and 
Dover  Company  have  by  resolution 
agreed  (subject  to  Parliamentary  sanc- 
tion and  to  the  approval  of  their  pro- 
prietors) to  extend  the  guarantee  for  the 
completion  of  the  line  by  an  additional 
5002.  per  annum,  so  as  to  cover  the  sum 
of  211,0002.,  and  a  bill  is  now  before  Par- 
liament for  this  purpose. 

"  The  200,0002.  capital  now  to  be  raised 
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wiU    therefore    be   part   of   a    sam   of 
211,000L 

"  The  monej  raised  will  be  solely  applic- 
able to  the  completion  of  the  line  under 
the  proyisiona  of  the  Act  of  1872." 

The  Dover  Company  caused  to  be  pub- 
lished and  circulated  with  the  prospectus 
a  letter,  in  which  they  called  attention  to 
the  accompanying  prospectus  issued  for 
the  capital  to  complete  the  Serenoaks, 
Maidstone  and  Tunbridge  Railway  Com- 
pany's line  to  Maidstone,  and  recom- 
mended the  proposed  issue  of  stock  to 
the  favourable  consideration  of  their 
proprietors. 

The  said  200,000^.  stock,  and  also  the 
additional  11,0002.  of  stock  was  subscribed 
for  and  allotted  on  the  terms  set  forth  in  the 
prospectus,  and  (by  consent  of  all  parties) 
(Jeorge  Herbert  Pember  represented  the 
said  stockholders  in  the  present  pro- 
ceedings. 

The  stockholders  were  registered  mem- 
bers of  the  Sevenoaks  Company,  having 
like  qualifications  and  rights  of  voting 
with  the  other  members. 

Since  the  completion  of  the  line  the 
■  Dover  Company  have  every  half-year, 
namely,  on  the  15th  of  January  and  the 
15th  of  July,  paid  to  the  Sevenoaks  Com- 
pany 4,750^  by  cheque  p&yable  to  the 
defendant  company.  The  defendant 
company  upon  receipt  of  the  cheque 
have,  after  endorsing  the  same,  paid  it 
into  an  account  at  their  bankers  opened 
in  the  names  of  two  directors  of  the  de- 
fendant company,  by  whom  the  same  has 
been  transferred  to  another  account,  being 
wholly  separate  and  distinct,  at  the  said 
bankers,  entitled  the  "  Interest  Warrant 
Account."  From  the  said  "  Interest  War- 
rant Account,"  the  interest  warrants 
were  paid  by  the  bankers  to  the  stock- 
holders in  question  in  respect '  of.  their 
stock,  and  we  "  Interest  Warrant  Ac- 
count "  was  employed  solely  for  the  pay- 
ment of  the  said  interest  warrants. 

On  the  16th  of  July,  1878,  when  the 
garnishee  order  was  served,  one  of  the  said 
half-yearly  payments  of  4,750Z.  was  due 
and  payable  by  the  Dover  Company  to 
the  defendant  company  (namely,  on  the 
15th  of  July,  1878),  and  a  cheque  in  the 
above  form  had  on  the  10th  of  July,  1878, 


been  drawn  and  signed  ready  to  be  paid 
to  the  defendant  company,  but  it  had 
not  been  handed  to  them.  In  consequence 
of  these  proceedings  and  the  orders  here- 
in, this  cheque  was  afterwards  cancelled. 

According  to  the  accounts  as  rendered 
by  the  Dover  Company,  there  have  never 
been  any  surplus  earnings  payable  by  the 
Dover  Company  to  the  defendant  com- 
pany or  to  the  said  stockholders,  over  and 
above  the  said  annual  sum  of  d,500{. 

The  earnings  in  respect  of  the  said 
Maidstone  extension,  after  providing  for 
the  working  expenses  for  the  half-year 
ending  the  lotti  of  June,  1878,  according 
to  the  said  accounts,  amounted  to  2302. 
5«.  lOi.,  and  the  whole  earnings,  after 
providing  for  working  expenses,  since  the 
opening  of  the  line  in  June,  1874,  to 
2,624J.  10«.  9d. 

The  question  left  for  the  opinion  of  the 
Court  was,  whether  the  sum  of  4,750Z., 
or  any  part  thereof,  was,  on  the  16th  of 
July,  1878,  liable  to  be  attached  by  the 
plaintiff  to  answer  the  judgment  debt. 

If  the  Court  answered  the  question  in 
the  affirmative,  the  Dover  Company  were 
to  pay  to  the  plaintiff  out  of  the  said  sum 
of  2,500i.  the  judgment  debt  of  1,5561. 
18«.  'M.,  and  interest  and  costs  (if  any) 
as  should  be  ordered  by  the  Court,  and 
should,  after  reimbursing  themselves  their 
taxed  costs  in  relation  to  these  proceed- 
ings, pay  the  residue  to  the  defendant 
company  for  distribution  to  the  stock- 
holders. 

If  the  Court  should  answer  the  question 
in  the  negative,  the  Dover  Company 
should  pay  the  sum  of  2,500Z.  to  the 
defendant  company  for  distribution,  and 
the  plaintiff  should  (if  the  Court  should 
so  order)  pay  the  costs  of  the  defendant 
and  the  Dover  Company. 

B.  E.  Webster  (Bray  with  him),  for  the 
plaintiff. — This  is  a  debt  due  ftom  the 
Dover  Company  to  the  defendants,  which 
the  plaintiff  is  entitled  to  attach.  The 
plaintiff  can  only  be  affected  by  his  own 
agreement  or  by  an  Act  of  Parliament. 
It  is  not  suggested  that  the  plaintiff  had 
contracted  away  his  rights,  and  the  Act 
of  Parliament  does  not  prejudice  them. 
It  simply  enabled  the  Dover  Company  and 
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the  defendants  to  enter  into  this  agree- 
ment.   He  cited  In  re  Stuart's  Trusts  (1). 

Hersehell  {Jeime  with  him),  for  the 
defendants  and  George  Pember. — Under 
the  Act  of  Parliament  there  is  a  dntj  on 
the  Dover  Company  to  pay  this  money  to 
the  shareholdera  of  the  defendant  com- 
pany whom  they  have  guaranteed,  and  to 
them  only.  It  would  be  a  breach  of 
tmat  for  the  Dover  Company  to  pay  it 
over  to  the  plaintiff.  The  preference 
shareholders  sabscribed  on  the  represen- 
tation that  the  Dover  Company  would 
pay  over  this  money  to  them,  and  for  the 
Dover  Company  to  pay  it  to  someone  else 
would  be  a  fraud. 

Webster,  in  reply. — The  argument  for 
the  defendants  would  give  the  preference 
shareholders  the  position  of  debenture 
holders,  which  is  the  very  thing  the 
arrangement  and  Act  of  Parliament  have 
avoided  doing. 

KsLLT,  C.B.— I  am  of  opinion  that  the 
money  is  clearly  attachable.  It  clearly  is 
payable  by  law  to  the  Sevenoaks  Com- 
pany  in  the  first  instance.  That  com- 
pany on  receiving  it  indorse  it  in  favour 
of  their  preference  shareholdera.  But  in 
order  to  do  this,  they  must  have  the 
money  first,  and  the  c|[nestion  is  whether 
their  paying  it  to  a  particular  class  of  their 
own  shareholders  can  affect  the  creditor. 
It  is  clear  that  the  creditor  cannot  be 
affected  by  such  an  arrangement  except 
by  an  Act  of  Parliament  taking  away  his 
ordinary  righte.  What  is  there  in  the 
Act  of  Parliament  to  deprive  the  creditor 
of  the  power  to  take  in  execution  the 
money  of  his  debtor  lying  in  the  bank  ? 
I  think  there  is  nothing.  If  the  money 
had  been  lying  on  the  table  he  woald 
have  a  right  to  take  it  in  execution,  and 
as  it  is  he  has  a  right  to  attach  it.  The 
argament  is  that  this  money  was  im- 
pressed with  a  trust  or  duty.  But  these 
shareholders  were  not  deb^tnre  holders, 
and  there  is  a  clear  distinction  between 
the  rights  of  the  two.  These  shareholders 
are  only  in  the  position  of  ordinary  share- 
holders, who  are  themselves  subject  to 
debentnre  holders.  They  have  the  secu- 
rity of  this  undertaking  of  the  Dover 

(1)  46  Law  J.  Bep.  Chanc.  86. 
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Company,  but  this  is  nothing  more  than 
a  privilege  they  possess. 

HuDDLESTON,  B. — What  we  have  to 
consider  is  whether  there  is  in  the  posses- 
sion of  the  Dover  Company  money  belong- 
ing to  the  defendants  which  the  plaintiff 
has  a  right  to  attach.  We  must  look  at 
the  position  of  the  parties.  To  whom  was 
the  Dover  Company  to  pay  the  money  P 
The  Sevenoaks  Company.  What  for? 
For  the  payment  of  interest  on  stock. 
What  is  the  position  of  the  stockholders  P 
It  is  said  they  are  eestwis  que  iruttent, 
or  persons  absolutely  entitled  to  this 
money.  But  they  are  not  debenture 
holders,  they  are  preference  shareholders. 
What  is  a  preference  shareholder  ?  No- 
thing more  than  a  shareholder  who  is 
entitled  to  his  money  before  another 
shareholder.  Is  he  entitled  to  have  it 
in  preference  to  a  judgment  creditor  P  I 
think  not.  I  think  .  these  persons  are 
shareholders  and  nothing  more,  and  that 
the  plaintiff  is  entitled  to  our  judgment. 

Judgrnent  for  jplaiiUiff  with  costs. 

Solicitors — Hargrove  &  Co.,  for  plaintiff;  New- 
man,  Stretton  &  Hilliard,  for  defendants  and 
Qeorge  Pember. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879      1 

I"  b    24      f  THEQUAND  V.  FEAEON. 

Practice — Adding  Plaintiff — Consent  of 
Person  added — Order  XVI.  rules  2  and  13. 

Where  a  plaintiff,  official  liquidator 
of  a  company,  suing  upon  a  guarantee  of 
the  defendant,  which  had  been  equitably 
assigned  to  the  company,  sought  to  add  the 
name  of  the  assignor  as  plaintiff  under 
Order  XVI.  rule  2,  without  evidence  of 
having  obtained  his  consent,  or  tendered  him 
an  indemnity,  the  Court  refused  to  allow 
the  name  to  be  added. 

This  was  an  appeal  against  an  order 
of  Pollock,  B.,  reversing  the  order  of 
Master  Dodgson,  and  amending  the 
writ  in  the  action  by  the  addition  of  the 
name  of  one  Darling  as  plaintiff. 
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The  action  waa  brought  on  a  gnaran- 
tee  of  a  certain  acceptance,  which,  ac- 
cording to  the  affidavit  filed  for  the  plain- 
tifif,  had  been  given  bj  the  defendant  to 
Darling,  and  by  him  handed  over  to 
Willis,  Percival  <fc  Co.,  among  whose 
papers  it  was  found  by  the  plaintiff 
Turqaand,  the  official  liquidator  of  that 
companv. 

The  defendant  opposed  the  addition  of 
Darling's  name  as  plaintiff,  on  the  ground 
that  Order  XVI.  rule  2,  did  not  give  a 
Judge  jurisdiction  to  make  a  man  a  plain- 
tiff wiUiout  his  consent. 

Gohen  (Lwmaison  with  him),  for  the  de- 
fendant.— There  is  no  power  to  make 
such  an  order  as  this  behind  the  back  of 
the  person  whose  name  is  sought  to  be 
added.  Either  he  must  consent,  or  an 
indemnity  must  be  offered  to  him.  This 
is  an  objection  that  can  be  taken  by  the 
defendant,  because  he  is  not  protected 
against  another  and  a  separate  action  by 
the  person  added — HubbartY. Phillips  (l"). 
The  solicitor  to  the  writ  has  not  been 
retained  by  Darling  to  bring  or  continue 
the  action  in  his  name,  and  it  would  be 
set  aside — Beynolds  v.  Howell  (2),  Bob- 
ton  V.  Eaton  (3). 

Qore,  contra. — It  is  admitted  that  if  Dar- 
ling should  come  forward  afterwards,  he 
will  be^entitled  to  an  indemnity,  but  it  is 
for  him  to  apply.  The  right  of  the  as- 
signee to  use  his  name  is  absolute,  subject 
merely  to  a  temporary  stay  of  proceed- 
ings until  the  indemnity  if  asked  for  be 
given — Ohit.  Pr.  1385.  And  see  Lawea  v. 
Bott  (4),  Auster  v.  Hollamd  (5),  Duckett 
V.  Oover  (6). 

Mellob,  J. — ^I  am  of  opinion  that  the 
order  made  by  Pollock,  B.,  should  be  set 
aside. 

Two  constructions  have  been  con- 
tended for  of  the  rules  of  Order  XVI. 

(1)  13  Mee.  &  W.  702;  a.c.  14  Law  J.  Rep. 
Exch.  103. 

(2)  42  Lav  J.  Bep.  Q.B.  181 ;  s.  c.  Iaw  Rep. 
8  0.3.  898. 

(3)  1  Term  Rep.  62. 

(4)  16  Mee.  &  W.  300 ;  s.  c.  16  Law  J.  Rep. 
Exch.  279. 

(6)  16  Law  J.  Rep.  Q.B.  229. 
(6)  46  Law  J.   Hep.   Cbanc.  407 ;  s.  c.  Lhw 
Rep.  6  Ch.  D.  82. 


— ^the  first  a  very  wide  one,  namely, 
that  a  person  may  arbitrarily  be  added  as 
plaintiff  in  an  action  already  commenced, 
without  obtaining  his  consent,  or  serving 
him  with  a  summons,  or  calling  him  be- 
fore the  Judge,  or  in  any  way  giving  him 
notice  of  what  is  being  done ;  the  second 
that  his  consent  is  a  condition  precedent 
to  his  name  being  used. 

I  cannot,  however,  help  thinking  that 
while  the  effect  of  the  rule  primarily 
was  to  provide  for  cases  of  bona  fide  mis- 
take, in  which  the  amendment  would  be 
made  aa  of  course,  where  it  might  be 
necessary  to  add  another  plaintiff,  yet  it 
was  not  intended  to  confer  on  the  Judge 
an  absolute  discretion  to  add  a  person 
without  hearing  him.  If  this  were  al- 
lowable, the  person  so  added  might  not 
know  anything  about  it  until  the  action 
had  been  tried,  and  he  possibly  involved 
in  costs.  There  is  therefore,  I  think,  no 
right  in  a  party  seeking  to  add  another 
plaintiff  to  do  so  as  of  course,  and  to 
leave  it  to  the  latter  to  intervene  for  his 
own  protection. 

Before  such  an  order  can  be  made,  the 
applicant  must  shew  that  the  party  either 
consented,  or  had  had  a  reasonable  oppor- 
tunity of  consenting,  so  that  the  Judge 
might,  on  having  the  person  brought  be- 
fore  him,  or  represented,  exercise  his  dis- 
cretion as  to  granting  or  refusing  the 
application.  It  seems  to  me  eminently 
desirable  that  the  party  should  be  brought 
before  the  Judge  on  such  a  summons. 

Field,  J. — I  am  of  the  same  opinion. 
It  may  be  that  Darhng  is  the  only  person 
who  can  sue  on  the  document,  but  all  I 
will  say  about  the  facts  is,  that  at  pre- 
sent no  right  is  shewn  in  the  plaintiff  to 
use  Darling's  name,  and  it  may  be  that 
there  was  no  assignment  of  this  guaran- 
tee, only  a  partial  security  given.  When, 
therefore,  the  plaintiff  asks  to  be  allowed 
to  add  Darling's  name,  we  must  first  be 
satisfied  that  the  action  was  begun  under 
a  bona  fide  mistake,  for  then  rule  2  of 
Order  XVI.  applies.  .  But  the  Common 
Law  Procedure  Act  is  still  in  force,  and 
the  written  consent  of  the  person  to  be 
joined  as  plaintiff  must  be  produced  be- 
fore the  amendment  can  be  made.  And 
rule  2  goes  on  to  say  that  the  addition  of 
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a  plaintiff  is  to  be  on  Bach  terms  as 
may  seem  just.  Bat  how  can  it  be  just 
anless  it  is  shewn,  first,  that  the  plaintiff 
has  a  right  to  nse  the  name  of  the  person, 
and  secondly,  that  he  has  indemnified  him 
against  loss  P  I  think  it  is  clear  that 
Darling  oaght  to  be  protected,  and  so 
also  ooght  the  defendant  to  be  protected, 
and  neither  of  them  will  be  so  if  it  is 
open  to  Tarqaand  to  add  Darling  as  a 
plaiatiff  to  the  action  without  hu  con- 
sent  or  knowledge. 

Under  these  circamstanoes  I  think  that 
the  order  should  be  set  aside,  and  the 
amendmente  on  the  writ  strack  oat. 

Appeal  allowed. 


Solicitora— H.  £imber  &  Co.,  for  plaintiff;   Her- 
bert &  Kent,  for  defenaknt. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1879.      1 
March  12.)  daunt*,  simmins. 

Practice — Bide  for  new  Trial — Power  to 
enter  Judgment — Order  XL.  Bule  10 — The 
Appellate  Jurisdiction  Act,  1876  (39  ^  40 
Vict.  c.  69)— Rules  ofDecember,  1876. 

The  Appellate  Jurisdiction  Act,  1876 
(39  ^  40  Viet.  e.  59),  and  the  Bules  of 
Becember,  1876,  have  not  altered  Order 
XL.  rule  10.  Therefore  the  Divisional 
Court  on  a  motion  to  set  aside  a  verdict 
which  has  been  fowid for  Oieplavntiff,  instead 
of  ordering  a  new  trial  may  give  judgmenxt 
for  the  defendant,  where  such  Court  is 
satisfied  that  there  is  really  no  evidence 
to  support  the  verdict,  and  that  it  has  before 
it  aU  the  materials  necessary  for  finally 
deterTnining  the  question  in  dispute. 

In  tills  case  a  rale  nisi  had  been  ob- 
tained on  behalf  of  the  defendant  to  set 
aside  the  verdict  which  had  been  foand 
for  the  plaintiff,  and  for  a  new  trial  on 
the  groand  that  there  was  no  evidence  to 
go  to  the  joiy  in  support  of  such  finding, 
and  that  the  verdict  was  against  the 
evidence.    After  hearing 


Bompas  and  Walpole,  for  the  plaintiff, 
against  the  rule  ;  and 

W.  0.  Harrison  and  Moulton,  for  the 
defendant,  in  support  of  the  rale ; 

The  Court  was  of  opinion  that  the 
rule  should  be  absolute,  on  the  groand 
that  there  was  no  evidence  to  go  to  the 
jury  on  which  they  could  find  a  verdict 
for  the  plaintiff. 

W.  0.  Harrison  thereupon  applied  under 
Order  XL.  rule  10  for  the  Coort  to  give 
judgment  for  the  defendant  instead  of 
directing  a  new  trial. 

Bompas,  contra. — Since  the  Appellate 
Jurisdiction  Act,  1876  (39  &  40  Vict. 
0.  59),  and  the  Bules  of  December, 
1876,  made  under  the  authority  of  that 
Act,  the  Divisional  Court  has  oiUy  power 
to  grant  a  new  trial,  and  cannot  give 
judgment. 

[LoPBB,  J. — In  MiHssieh  v.  Lloyds  (1) 
Brett,  L.J.,  said,  "It  seems  that  the 
new  rules  of  1876,  though  they  altered 
rules  4  and  6,  did  not  alter  rale  10,  under 
which  I  think  we  can  enter  judgment 
according  to  law  if  we  think  it  should  be 
entered."] 

The  Appellate  Jurisdiction  Act  and 
rules  of  1876  provide  for  the  determination 
of  all  the  proceedings  subsequent  to  the 
trial,  down  to  and  including  the  final  judg- 
ment by  the  Judge  who  tries  the  cause. 

Dbnuah,  J. — The  17th  section  of  the 
Appellate  Jurisdiction  Act,  1876,  states 
that  "  aU  proceedings  in  an  action  sub- 
sequent to  the  hearing  or  trial,  and  down 
to  and  including  the  final  judgment  or 
order  except  ns  aforesaid,"  that  is,  except 
as  thereinafter  provided,  "shall,  so  far 
as  is  practicable  and  convenient,  be  had 
and  tt^en  before  the  Judge  before  whom 
the  trial  or  hearing  of  the  cause  took 

gace."  Then  there  is  this  proviso,  "that 
ivisional  Courts  of  the  High  Court  of 
Justice  may  be  held  for  the  transaction 
of  any  business  which  may  for  the  time 
being  be  ordered  by  Bules  of  Court  to  be 
ordered  to  be  heard  by  a  Divisional 
Court."  Now  rule  10  of  Order  XL.  still 
remains  in  force,  and,  therefore,  where, 

(1)  48  Law  J.  Bep.  C.F.  at  p.  407. 
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as  in  this  case,  on  a  motion  for  a  new  trial 
the-  Gonrt  has  before  it  all  the  materials 
necessaiy  for  finally  determining  the  ques- 
tion in  dispate,  it  may  give  judgment 
accordingly.  Judgment  will  therefore  be 
entered  for  the  defendant. 

Judgment  for  the  defendant. 


Soliciton — Wright,  Bonner  &  Wright,  for  plain- 
tiff; S.  B.  Lewin  &  Co.,  for  defendant. 


[TS  THE  EXCHEQUEB  DIVISION.] 
Si~*»:^  «/1879.      1  THE  8WANSBA  BADE  (LIMITED)  V. 

^„  Mar.  16.  J  thomas. 

r-2.  ^J^^jC       Landlord  and  Tenant — Apportionment 
^9/  Ad.,  1870  (33  ^  34  Viet  c.  36)— /Succe*- 

twe  Assignees  of  Lease — LiaiilUyfor  Pro- 

portion  of  Bent. 

An  assignee  of  a  lease  who  assigns  between 
too  quarter  days  is  liable  under  the  Appor- 
tionment Act  for  rent  up  to  the  date  of  such 
assignment. 

Case  stated  by  consent  for  the  opinion 
of  the  Court. 

On  the  16th  of  April,  1875,  John  Wil- 
liams and  Samuel  Miles  demised  a  house 
at  Swansea  to  John  Lewis  Williams  for 
twenty-one  years,  at  a  rent  payable  on 
the  ordinary  quarter-days. 

On  the  10th  of  April,  1876,  the  de- 
fendant was  appointed  trustee  for  the 
liquidation  of  the  affairs  of  John  Lewis 
Williams,  the  lessee. 

In  August,  1877,  the  reversion  expec- 
tant on  the  term  of  twenty-one  years  be- 
came vested  in  the  plaintiffs. 

The  defendant  paid,  or  caused  to  be 
paid,  the  rent  up  to  the  29th  of  Septem- 
ber, 1877,  and  on  the  6th  of  December, 
by  deed,  assigned  the  house  to  Edward 
Thomas,  for  the  residue  of  the  term. 

The  question  submitted  for  the  opinion 
of  the  Court  was,  whether  the  plamtiffs 
were  entitleS  to  recover  tram  the  defen- 
dant the  whole  or  a  port  apportioned  up 


to  the  6th  of  December  of  the  quarter's 
rent  ending  the  25th  of  December,  1877. 

C.  Jamee,  for  the  plaintiffs,  contended 
that  the  defendant  was  liable  to  pay  an 
apportioned  part  of  the  rent  for  that  por- 
tion of  the  quarter  up  to  the  6th  of  De- 
cember. He  relied  on  the  Apportionment 
Act,  1870  (33  &  34  Vict.  o.  36),  s.  2, 
which  enacts  that,  "  from  and  after  the 
passing  of  this  Act,  all  rents  and  annui- 
ties, dividends  and  other  periodical  pay- 
ments in  the  nature  of  income  (whether 
reserved  or  made  payable  under  an  in- 
strument in  writing  or  otherwise)  shall, 
like  interest  on  money  lent,  be  considered 
as  accruing  from  day  to  day,  and  shall 
be  apportionable  in  respect  of  time  ac- 
cordingly." 

A.  W'lUe  {Paiae  with  him),  for  the  de- 
fendant, argued  that  the  Apportionment 
Act  applied  to  thepersons  who  received 
the  payment,  and  not  the  persons  who 
made  it.  It  allo'wed  an  apportionment  as 
between  successive  landlords  and  not  as 
between  successive  tenants.  He  referred 
to  the  3rd  section  and  the  4th  section 
with  its  proviso  as  shewing  that  the  Act 
was  not  intended  to  apply  to  case's  like 
this. 

The  Coubt  (1)  were  of  opinion  that 
the  Apportionment'  Act,  1870,  applied, 
and  that  the  defendant  was  liable  for  a 
proportion  of  the  quarter's  rent  np  to  the 
6th  of  December,  1877, 

Judgment  for  plamtiffs. 


Solicitors — Crowdnr,  Anstie  &  Vizard,  agento  for 
Bro\m,  Colling  &  Woods,  S'wsnsea,  for  plain- 
tiffs; Hacon  &  Turner,  agents  for  Charles 
Henry  Qlascodine,  for  defendant. 


(1)  Kelly  OX.  and  Huddleston,  B. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.     "I         COLLINS  V.  THK  VB8TET  OF 

April  1.  J  PADDraoTON. 

Metropolis  Management  Act,  1855  (18 
^  19  Vict.  e.  120),  leet.  125— Obliga. 
tion  of  Vettry  to  remove  Butt,  Sfe.,  from 
Souses — Extent  of  Obligation — Oontreuit 
of  Sale  of  Dust  and  Refuse — What  in- 
eluded  under  Oontract. 

By  the  Metropolis  Management  Act, 
1855,  s.  125,  a  duty  is  imposed  on  a  vestry 
of  coUeeting  and  removing  all  dirt,  ashes, 
rubbish  and  filth,  in  or  vmder  houses  amd 
places  vrithin  their  parish. 

The  plaintiff  contracted  with  the  defen- 
dants for  the  purchase  of  the  dust,  filth  and 
refuse  which  should  be  collected  by  their 
servants  from  the  houses,  Sfc,  in  the  parish 
of  P.  In  each  house  there  uias  a  receptacle 
called  a  dust-bin,  the  contents  of  which  were 
put  into  baskets  by  the  scavengers,  amd  thence 
into  carts  sent  by  the  vestry  and  so  were 
conducted  to  the  bricJcfields  of  the  plamtiff. 
The  dust  bins  contained,  in  addition  to 
dnst,  a  number  of  articles  known  as  "  tots," 
of  more  or  less  value,  thrown  away  by  the 
ocenpiers  of  the  houses  or  their  tenants,  for 
the  purpose  of  being  taken  away  by  the 
dust  carts  and  got  nd  of: — Held,  that  the 
plairUiff  was  not  entitled  to  these  "  tots," 
under  the  terms  of  his  contract  with  the 
vestry,  inasmuch  as  there  ioas  no  obligation 
on  the  part  of  the  latter  under  18  ^  19 
Viet.  e.  120.  «.  125,  to  remove  them,  and 
the  contract  must  be  construed  to  inehtde 
oniy  such  things  as  the  vestry  were  com- 
petted  by  the  statute  to  take  away. 

This  was  a  Special  Case  stated  by  an 
arbitrator. 

On  the  15th  of  February,  1876,  the 
plaintiff  entered  into  a  contract  with  the 
defendants,  of  which  the  following  are 
the  material  portions : — 

"  Whereas  the  vestry  have  offered  to 
sell  and  dispose  of  all  the  breeze,  dnst, 
cinders,  ashes,  dirt,  offal,  garbage,  filth 
and  refuse,  which  shall  be  collected  and 
received  by  their  contractors,  agents  and 
servants  within  the  parish  of  Paddington 
during  the  period  of  one  year,  to  be  com- 
puted firom  the  25th  day  of  March,  1876, 
unto  Edward  Collins  for  the  snm  of 
Voj,.  48.— Q3.,  CJP.,  &  ExcB. 


Bizpenoe  tor  every  cartload  of  such 
breeze,  dnst,  cinders,  ashes,  dirt,  offal, 
garbage  and  refnse,  and  the  said  Edward 
Collins  haa  accepted  snch  offer  and 
agreed  to  purchase  and  take  the  said 
breeze,  dnst,  cinders,  ashes,  dirt,  offal, 
garbage  and  refuse  at  snch  price  accord- 
ingly. .  .  Now,  therefore,  these  presents 
witness  that  ....  the  said  vestry  do 
hereby  bargain  and  sell  unto  the  said 
Edws^  Collins,  his  executors  and  ad- 
ministrators, all  and  every  part  of  the 
said  breeze,  dust,  cinders,  ashes,  dirt, 
ofial,  garbage,  filth  and  refuse  which 
shall,  and  may,  during  the  period  of 
twelve  calendar  months,  to  be  computed 
fipom  the  25th  day  of  March,  1876,  be 
collected,  gathered  and  received  by  the 
said  vestry  or  their  contractors,  servants 
and  agents  from  all  and  eveiy  the 
houses  and  other  premises  situate  and 
being  in  all  and  every  of  the  roads, 
squares,  streets,  lanes,  courts,  mews  and 
other  places  within  the  said  parish  of 
Paddington.  And  the  said  vestiy  do 
hereby,  as  far  as  they  lawfully  can  or 
may,  covenant  with  the  said  Edward 
Collins,  his  executors  and  administrators, 
that  the  said  vestry  .  .  shall  and  f«ill 
at  their  own  expense,  deliver  and  deposit 
the  said  breeze,  dust,  cinders,  ashes,  dirt, 
offal,  garbage,  filth  and  refuse  into  or 
upon  the  brickfield  belonging  to  the  said 
Edward  Collins  situate  and  being  in 
Wood  Lane,  Shepherd's  Bush  ....  in 
such  quantities  and  on  such  days  in 
every  week  (Sundays  excepted)  and  at 
such  reasonable  times  in  the  day-time  as 
the  said  vestry  .  .  may  think  fit." 

The  deed  contained  covenants  on  the 
part  of  the  said  Edward  Collins  for  the 
payments  of  the  amount  to  become  due 
in  respect  of  the  deliveries  of  dust,  ho., 
the  accounts  to  be  adjusted  on  the  foot- 
ing of  a  payment  by  him  of  sixpence  a 
loaid. 

The  manner  in  which  the  dust,  &c., 
the  subject  of  the  contract,  was  collected 
by  the  vestry  was  as  follows : — 

In  each  house  or  other  premises  to 
which  this  contract  refers  there  was  a 
receptacle,  called  a  dust-bin,  into  which 
were  put  all  the  ordinary  refuse  of  the 
house  or  premises.     The  vestiy  sent  carts 
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nnder  the  charge  of  their  servanta  to 
collect  the  contents  of  these  dnst-bina. 
It  yiBB  the  datjr  of  such  servants  of  the 
defendants  to  take  the  contents  of  the 
dust-bins  in  baskets  or  otherwise  out  of 
the  bins  and  pat  them  into  the  carts 
sent  by  the  vestry  for  the  pnrpose  of 
collection,  and  as  soon  as  the  cart  was 
full,  to  conduct  it  to  the  brickfields  of 
the  plaintiff  in  Wood  Lane  aforesaid. 

The  contents  of  the  dnst-bins  consisted 
chiefly  of  cinders,  ashes  and  the  sweep, 
in^  of  the  honses,  bnt  they  also  oon> 
tamed  a  somber  of  articles  of  more  or 
less  value  thrown  away  by  the  occupiers 
of  the  honses  or  their  servants  or  other 
member  of  the  household  and  put  into 
the  dust-bins  for  the  purpose  of  being 
taken  away  from  the  premises  by 
the  dust  carts  as  refuse,  and  got  rid 
of.  The  dust  heap  accumulated  in  the 
brickfield  would  be  some  time  or  other 
sifted,  in  order  to  separate  the  cinders, 
breeze  and  ashes  which  are  used  in  brick- 
making.  In  the  course  of  this  process 
the  articles  in  question,  which  in  the 
business  are  known  as  "  tots,"  are  sepa- 
rated, and  those  of  the  same  kind,  being 
collected  together  are  saleable,  and  upon 
a  largfe  contract  like  the  present,  the  tots 
are  of  considerable  value.  The  articles 
are  of  a  very  miscellaneous  kind,  but 
amongst  the  most  valuable  are  broken 
white  glass,  bones,  articles  of  iron,  lead 
and  other  metals,  and  knife  handles. 

Throughout  the  period  covered  by  the 
contract  the  servants  of  the  vestiy 
employed  in  collecting  the  contents  of 
the  bins  were  more  or  less  in.  the  habit 
of  picking  over  the  contents  of  the  bins, 
of  abstracting  portions  of  the  more 
valuable  articles,  of  patting  them  into 
sacks  of  their  own  and  of  selling  the 
articles  so  abstracted  for  their  own  bene- 
fit. This  process  of  selection  was  gene- 
rally  (though  not  exclusively)  carried  on 
upon  the  premises  upon  which  they 
entered  for  the  purpose  of  collecting  the 
contents  of  the  dust- bins,  and  in  these 
instances  the  men  so  acting  either  took 
the  articles  in  question  from  the  dust-bin 
itself  or  from  the  baskets  used  for  carry- 
ing the  refuse  from  the  bins  to  the  carts, 
or  as  the  refruse  was  in  the  act  of  being 
transferred  from  the  bin  to  the  baskets. 


They  also  took  such  articles  from  the 
carts  themselves  when  opportunity  offered 
and  dealt  with  them  in  the  same  laaa.. 
ner. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  plaintiff  was  en- 
titled to  damages  for  the  abstraction 
under  the  circumstances  mentioned  of 
"  tots  "  by  the  servants  of  the  vestry. 

/.  Oroome  {Digby  Seymour  with  him), 
for  the  plaintiff. — The  question  turns 
partly  on  the  meaning  of  the  Metropo- 
lis Management  Act,  1855,  section  125 
(1),  and  partly  on  the  construction  to 
be  put  on  that  part  of  the  contract  set 
oat  in  the  Special  Case.  It  is  contended 
that  the  words,  "  dirt,  ashes,  filth  and  re- 
fuse," include  all  the  contents  of  the 
dast-bins,  and  that  what  are  termed 
"  tots "  come  within  the  provisions  of 
the  Metropolis  Management  Act,  1855. 

[CoCKBUKN,  L.C.J. — Suppose  a  mistress 
lost  a  jewel  which  found  its  way  into  a 
dust-bin,  would  the  plaintiff  under  his 
contract  with  the  defendants  be  entitled 
toitP] 

No ;  because  the  jewel  would  get  there 
only  by  accident ;  but  the  term  "  rubbish" 
as  used  in  the  statute  includes  everything 
which  has  been  abandoned  as  useless  by 
an  occupier  of  premises,  such  as  an  old 
coal-scuttle,  &c. 

W.  0. Harrison {JvlianBobtMsyritiihva), 
for  the  defendants. — The  contract  most 
be  read  with  reference  to  the  obligation 
imposed  by  the  statute  on  the  defendants. 
"Rubbish"  must  mean  something  e?iM- 
dem  generis  with  dirt  and  dust,  the  object 
being  merely  to  compel  a  vestry  to  see 
to  the  removal  of  such  thingfs  as  might 
seriously  prejudice  the  health  of  occu- 
piers if  allowed  to  remain. 

Oroome  replied. 


(1)  By  18  Sc  19  Vict,  c  120.  s.  125,  a  vestiy 
are  reqoired  to  sppmnt  persons  to  collect  and  re- 
move "  all  dirt,  ashes,  rubbish,  ice,  snow  and  filth 
in  or  nnder  houses  and  places  'withip  their  pa- 
rish." By  section  126  a  penalty  is  imposed  on 
occnpiers  of  premises  and  other  persons  who  ro- 
Aise  to  allov  "the  soil,  dirt,  ashes  or  filth  to  be 
taken  away  by  the  scarengers."  By  section  127 
"  all  dirt,  dnst,  nightsoil,  ashes  and  rubbish  col- 
lected as  aforesaid,  shall  be  the  property  of  the 
vestry,"  &c. 
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CoUinir.  Fairy  qf  Paddington,  Q.B. 
CocKBTTBK,  L.C.J.  —  I  think  tiiat  in 
this  case  oar  judgment  nmat  be  for  the 
defendants.  We  bare  to  consider  what 
is  the  obligation  which  is  imposed  on  the 
yestiy  under  the  Metropolis  Manage- 
ment Act  (18  A  19  Vict.  o.  120),  sa.  125 
to  128.  Now  it  seems  to  be  clear  that 
the  dnly  which  was  intended  to  be  im. 
posed  on  the  vestry  under  these  seotiona 
related  to  something  which  has  reference 
not  to  the  conTenience  of  hooseholders, 
so  as  to  enable  them  to  get  rid  of  what 
might  be  in  their  way,  bat  to  sanitary 
considerations  only.  Whatever  is  inju- 
rioas  to  themselves  and  their  neighboars 
from  a  sanitary  point  of  view,  snoh  as 
filth,  Aic.,  an  obligation  is  imposed  on  the 
vestry  to  remove ;  bat  it  by  no  means 
follows  that  because  a  vestry  is  bound 
to  remove  what  is  injurious  to  health  and 
was  properly  consigned  to  the  dnst-bin, 
that  therefore  it  is  bound  to  remove  what 
was  not  properly  thrown  in  the  dust-bin ; 
in  other  words,  such  things  as  were 
not  within  the  scope  of  what  the  Legis- 
lature intended  in  framing  the  Act. 
Curiously  enough,  in  each  of  the  sec- 
tions to  which  I  have  referred,  different 
words  are  employed.  In  the  125th  sec- 
tion the  words  are  "  dirt,  ashes,  rabbish, 
ice,  snow  and  filth,"  which  gives  a  clue 
as  to  the  sort  of  things  the  Legislature 
intended  to  be  included,  that  is  to  say, 
dirt,  ashes  and  other  things  y'usdem  ge- 
neris, the  presence  of  which  would  pre- 
judice the  health  of  the  occupier  or  his 
neighbours.  In  the  126th  section  the 
words  are, "  soil, dirt,  dust,  ashes  or  filth;" 
the  term  "  rabbish  "  does  not  occur ; 
while  in  the  127th  section  the  terms 
employed  are  "  dirt,  dust,  nightsoil,  ashes 
and  rubbish,"  the  maintenance  of  which 
is  inconsistent  with  the  sanitary  provisions 
of  the  Act.  The  scope,  ther^ore,  of  the 
statute  having  been  ascertained,  the  next 
question  is,  what  was  the  nature  of  the 
contract  entered  into  by  the  vestry  with 
the  plaintiff?  The  duty  is  cast  on  the 
vest^  to  remove  dirt,  dust  and  other 
similar  refuse,  and  one  would  naturally 
suppose  that  the  contract  entered  into 
with  the  plaintiff  would  be  to  pnr- 
chase  such  things  as  the  vestry  were 
liable  to  remove  under  the  provisions  of 
the  statute.    ISor  do  I  find  anything  in 


the  contract  inconsistent  with  the  view 
that  the  contract  should  be  construed  as 
co-eztensive  with  the  duty  cast  upon  the 
vestry  by  the  Act.  "When  yon  look  at 
the  words  as  given  in  extenso,  in  none  do 
you  find  the  term  "  tots  "  used,  and  I  do 
not  think  they  are  included  under  the 
word  "  refuse,"  which,  in  my  judgment, 
means  such  things  only  as  are  injurious 
to  the  health  of  the  inhabitants,  and 
which,  therefore,  the  vestry  are  compelled 
to  remove.  Mr.  Croome  has  argued  that 
anything  thrown  into  the  dust-bin  must 
be  taken  as  being  included  under  the 
terms  of  the  contract ;  but  I  cannot  ac- 
cede to  that  view.  It  is  not  everything 
which  gets  into  a  dust-bin  that  is  to  be 
regarded  as  "refuse."  Even  supposing 
those  things  had  no  commercial  value, 
would  it  be  obligatory  on  the  part  of  the 
vestry  to  carry  away  such  things  as  old 
bottles,  or  cast-off  boots  and  shoes  P  I 
think  not,  though,  no  doubt,  if  the  sea* 
venger  is  of  opinion  that  he  can  g^t 
money  for  these  lots  of  things,  he  will  be 
glad  enough  to  take  away  what  it  is  in- 
convenient for  a  householder  to  retain. 
But  a  householder  cannot  compel  a  ves- 
try to  take  away  snch  things  as  broken 
glass,  old  bottles  or  disused  garments; 
and  if  the  scavengers  do  take  them,  it  is 
for  their  own  use  and  profit,  and  not  for 
the  vestry.  That  is  the  only  sensible 
construction  which,  as  it  seems  to  me, 
can  be  put  on  the  contract,  and  accor- 
dingly  I  think  we  must  give  judgment 
for  the  defendants. 

MsLLOB,  J. — I  am  of  the  same  opinion, 
though  I  must  confess  I  have  felt  consi* 
derable  difficulty  in  coming  to  a  conclu- 
sion as  to  the  construction  to  be  placed  on 
this  contract.  I  think  the  views  ex- 
pressed by  my  Lord  as  to  the  duty  in- 
tended to  be  cast  on  a  vestry  by  the 
Metropolis  Management  Act  with  re- 
ference to  the  removal  of  dust  and  dirt 
are  correct.  If  the  contrary  view  was 
upheld,  there  would  be  nothing  to  pre- 
vent a  hoaseholder  from  filling  his  bin 
with  old  broken  glass,  shoes  and  other 
things  which  it  might  not  be  convenient 
otherwise  to  get  rid  of.  I  do  not  think 
that  the  Legislature  ever  intended  to  im- 
pose such  an  obligation  as  that.    Happily 
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no  real  difficulty  arises,  because  the  collec- 
tors are  willing  enough  as  a  role  to  take 
these  sortof  things  away.  The  osnal  course 
of  business  is  for  the  scavengers  to  separate 
anch  things,  and  to  collect  them  in  a  sack 
for  their  own  benefit,  not  as  "  refuse," 
bat  as  articles  abandoned  by  the  owners. 
I  therefore  concur  with  my  Lord  in  think- 
ing that  this  action  cannot  be  maintained. 

Judgment  for  defendants. 


Solicitors — B.  H.  B.  Mscmnllen,  for  plaintiff; 
J.  H.  Hortin,  for  defendants. 


[m  THE  HOUSE  OF  LOBDS.] 

TtHS  OVERSEEBS  Ot   THE  fOBEIQN 

or  WALSALL  AND  THE  MATOB, 

1878.  J    ALDEBUEN   AND   BUBOESSES 

Not.  26.  I      of  walsall  v.    the  london 

AMD     MOETH    WESTBBN     BAIL- 
IE     WAT  COHPANT. 

Court  of  Appeal — Jurisdictton — Ocue 
stated  hy  Quarter  Sessions  for  the  Opinion 
of  the  Queen's  Benr.h  Division — Poor  Bate 
—Judicature  Act,  1873,  »».  19,  46. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.O.  65.] 


[IN  THE  CltTEEN'S  BENCH  DIVISION.] 

1879.     1 
Feb    10      (       STACHLSCHMIDT  V.   WILFOED. 

Practice — Bight  to  discontinue  Action — 
Findings  hy  Arbitrator  equivalent  to  Ge- 
neral Verdict — Bules  of  Court,  1875,  Or- 
der XXIII.  rule  1. 

Where  an  action  has  been  referred  to  an 
arbitrator,  and  the  findings  of  the  arbi- 
trator are  infavmtr  of  the  defendant  on  all 
the  materiai  points,  so  as  to  be  analogous  to 


a  general  verdict,-  a  Judge  ought  not,  in  the 
exercise  of  his  discretion,  to  give  leave  to  the 
plaintiff  to  discontinue  hts  action. under  Or- 
der XXIII.  rule  1. 

This  was  an  appeal  from  an  order  of 
Field,  J.,  made  at  chambers,  granting 
leave  to  the  plaintiff  to  discontinue  hu 
action,  onder  Order  XXIIL  role  1. 

The  action  was  brought  by  the  landlord 
of  the  house  against  the  defendant  for 
preventing  the  seizure  of  twenty-one 
heriots,  chimed  to  be  seized  by  virtue  of 
an  alleged  custom,  or  to  be  due  by  reason 
of  the  defendant's  tenements  being  held 
by  heriot  service.  The  action  was-subse- 
quently  referred,  by  consent  of  the  par- 
ties, to  an  arbitrator,  for  the  purpose  of 
stating  a  Special  Case,  power  being  given 
to  the  arbitrator  to  find,  as  a  fact,  whe- 
ther there  was  such  a  custom  as  waa 
alleged.  The  arbitrator  found  that  no 
such  custom  existed,  and  that,  save  as  to 
one  of  the  tenements,  none  of  such  tene- 
ments were  held  of  the  manor  of  Bromley 
by  any  custom  or  service  whatever.  Wiw 
regard  to  the  before-mentioned  part  of  a 
tenement,  the  arbitrator  found  that  if  a 
certain  entry  was  admissible  in  evidence, 
then  that  snob  tenement  was  held  of  the 
manor  by  heriot  service,  but  otherwise 
not  so. 

Upon  these  findings  the  plaintiff  applied 
for  leave  to  discontinue  the  action,  under 
Order  XXIII.  rule  1,  and  the  summons 
came  on  for  hearing  before  Field,  J.  (on 
February  22nd,  1877),  when  the  following 
order  was  made :  — "  Order. — That  action 
be  discontinued,  no  other  action  to  be 
brought  in  respect  of  the  same  causes  of 
action,  or  against  the  defendant,  or  any 
person  claiming  under  or  through  him,  in 
respect  of  heriot  custom  within  the  manor 
of  Bromley,  or  heriot  service  in  respect  of 
any  of  the  tenements  mentioned  in  the 
plaintiff^B  particulars  in  this  action.  Plain- 
tiff to  pay  to  defendfint  the  costs  of 
action,  including  the  costs  of  and  inci- 
dental to  the  settling  of  the  Special  Case 
by  the  arbitrator,  and  of  this  appli- 
cation." 

The  defendant  appealed. 

Wills  and  Moorsom,  for  defendant. — 
The  result  of  the  arbitrator's  findings  has 
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been  that  the  defendant  has  snoceeded  in 
getting  a  clear  verdict  on  heriot  ooBtom 
as  to  twenty  out  of  the  twentj-one  tene- 
ments. The  defendant  wants  a  judgment, 
because  it  wonld  bind  priTies  in  estate, 
whereas  an  order  of  discontinaanoe  is 
merely  a  personal  order,  and  not  of  re- 
cord. Upon  the  next  death  of  a  tenant 
the  lord  of  the  manor  might  seize  beasts, 
and  it  would  be  necessary  to  bring  a  fresh 
action,  whereas  judgment  wonld  operate 
as  a  complete  estoppel.  Discontiananoo 
of  an  action  is,  since  the  passing  of  the 
Judicature  Act,  obtained  under  Order 
XXIII.  rule  1,  which,  no  doubt,  gives 
a  Judge  the  power  to  allow  an  action 
to  be  discontinued  at  this  stage,  "  upon 
such  terms  as  to  costs,  and  as  to  any 
other  action"  as  he  thinks  fit;  bat  the 
question  is  whether  the  discretionary 
power  so  given  ought  to  be  exercised  in 
&Tour  of  the  plaintiff  after  what  has  hap- 
pened. The  practice  prior  to  the  passing 
of  the  Judicature  Acto  was  to  allow  dis- 
continuance before  trial,  but  after  a  ge- 
neral verdict  it  was  never  allowed,  unless 
after  a  rule  fat  a  new  trial  was  obtained 
(2  Ghxt.  Arch.  11th  edit.  1471).  The 
findings  of  the  arbitrator  in  the  Special 
Case  are  equivalent  to  a  general  verdict, 
and  if  judgment  is  obtained  they  would 
remain  part  of  defendant's  muniments 
of  title. 

J2.  E.  Webfter  and  Owrteu  Bennett,  for 
the  plaintiff. — The  order  gives  the  defen- 
dant all  he  is  entitled  to  under  any  cir- 
Dumstanoes.  At  certain  stages  the 
plaintiff  might  discontinue  upon  payment 
of  costs,  but  where  there  bias  been  any 
finding  he  could  not  bring  an  action 
against  the  same  party.  According  to 
the  terms  of  the  action  neither  the  defen- 
dant or  his  heirs  or  assigns  could  be  again 
made  liable  to  have  an  action  brought 
against  them  in  respect  of  this  claim. 

[CocKBXJEN,  L.C.J. — The  parties  are 
exactly  in  the  same  position  as  if  they 
had  g^ne  to  trial ;  suppose,  therefore,  in- 
stead of  going  to  arbitration,  you  had  had 
a  general  verdict  against  you,  could  the 
plaintiff  have  leave  to  discontinue  P] 

It  is  contended  that  he  could ;  at  all 
events,  the  ntatter  was  entirely  one  for 
the  discretion  of  the  learned  Judge  sitting 
at  chambers,  and  he  has  exercised  it  in 


34d 


favour  of  the  plaintiff.  They  referred  to 
Yovmg  v.  Sickens  (1),  snad  Price  v.  Parker 
(2)- 

CocKBUBN,  L.C.  J. — I  am  of  opinion  that 
the  order  of  my  brother  Field  was  wrong, 
and  should  be  rescinded.  The  questions 
in  dispute  in  this  action  were  submitted 
to  Bxi  arbitrator,  and  they  turned  out  to 
be  questions  as  to  the  customs  that  applied 
to  those  tenements.  They  were  to  be 
determined  by  the  arbitrator,  and  he  has 
determined  them  in  favour  of  the  defen- 
dant, with  one  very  trifling  exception; 
and  upon  these  findings  the  defendant 
wishes  to  have  judgment.  It  seems  to 
me  that  the  case  is  exactly  equivalent  to 
a  case  going  to  trial  at  Nisi  Prias,  and  a 
verdict  being  found  by  the  jury  for  the 
defendant.  If  that  had  been  the  case,  it 
can  hardly  be  contended  that  it  would 
have  been  of  any  avail  to  have  asked  the 
Judge  or  a  Court  to  interfere  between  the 
findmg  and  the  technical  judgment.  In 
place  of  the  findings  of  a  jury,  here  we 
have  the  findings  of  a  referee ;  it  appears 
to  me,  then,  only  common  justice  that 
the  party  entitled  should  have  the  benefit 
of  these  findings.  It  is  idle  to  say  he 
gets  the  same  thing  by  the  conditions  im- 
posed in  the  order  for  discontinuance. 
The  object  of  the  defendant  is  not  only  to 
obtain  perpetual  immunity  from  certain 
claims,  but  to  secure  his  property  for 
himself  and  those  taking  after  him.  To 
interfere  between  the  decision  of  the  re- 
'  feree  and  the  judgment  to  which  the  de- 
fendant is  entitled  cannot,  I  think,  in  the 
exercise  of  a  sound  discretion,  be  allowed. 
It  is  a  matter  of  discretion  clearly ;  but 
I  think  the  right  to  judgment  vested  in 
the  defendant  as  soon  as  the  issues  were 
ascertained,  and  that  it  is  too  late  then 
for  the  person  against  whom  judgment  is 
bound  to  be  given  to  abandon  the  action, 
merely  on  condition  that  another  action 
shall  not  be  brought  against  the  parties. 
When  once  the  issues  involved  have  been 
determined,  I  am  satisfied  that  an  order 
for  discontinuance  ought  not  to  be  al- 
lowed. Accordingly,  the  order  of  Field, 
J.,  must  be  rescinded. 

(1)  6  Q.B.  Bep.  606;  8.  e.  1  D.  &  M.  S99. 
(3)  1  aalk.  178. 
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MeIiLOB,  J. — I  am  of  the  same  opinion. 
I  think  that  it  was  intended  by  Order 
XXin.  role  1,  to  put  some  limitation  on 
the  powers  of  withdrawal  of  a  case  by  the 
parties ;  and  the  mle  wonld  appear  to  be 
rather  a  restriction  than  an  enlargement 
of  the  former  powers  possessed  in  that 
respect.  I  think  the  discretion  exercised 
by  my  brother  Field  is  not  in  accordance 
with  the  spirit  of  the  rule.  The  most  im- 
portant  iasnes  have  been  fonnd  in  favoar 
of  the  defendant,  and  that  being  so,  this 
order  onght  never,  in  my  judgment,  to 
have  been  made. 

Order  resomded  with  costs. 


SolidtoTB — Stonebam  Sb  Legge,  agents  for  Latter 
and  Willett,  Bromley,  for  plaintiff;  Taylor  tc 
Hales,  for  defendant. 


[IN  THE  EXCHEQUER  DIVISION.] 
■w-      jQ  I  In  re  duttoh  ;  ex  parte  peakk 

Del  4. 7  ASDBBBCH. 

WiU — Perpetuity — Oift  to  a  Meeluinies' 
Imtittttion — Literary  and  SdetUifie  Insti- 
tutions Aa,  1854  (17  ^  18  Viet.  e.  112), 
ss.  30  and  33. 

A  gift  to  a  huUding  fund  of  a  mechanics' 
instiiution  established  and  maintained  by 
subscriptions  of  its  mentbers  to  provide  them 
toiih  a  library,  reading-room,  lectures  and 
the  like,  and  capable  of  dissolution  only 
by  nine-tenths  of  the  members  present  at  a 
general  meeting,  is  a  gift  tending  to  perpe- 
tuity and  void. 

Appeal  firom  the  decision  of  the  Jndge 
of  the  Connty  Conrt  of  StaJffordshire, 
holden  at  Hanley,  Bnrslem,  and  Tnnstall, 
on  the  petition  of  J.  IS.  Peake  and  J. 
Beech,  tmstees  of  the  Tnnstall  Athenenm 
Mechanics'  Institntion. 

Thomas  Datton,  by  his  will,  dated  the 
10th  of  August,  1874,  bequeathed  the  re- 
sidue of  his  personal  estate  to  his  wife  and 
A.  B.  Lownds,  their  heirs,  executors,  ad< 
ministrators  and  assigns,  upon  trust  to 
convert  the  same  into  money  and  invest 
the  proceeds  and  pay  the  income  to  the 


wife  for  her  separate  use  during  her  life ; 
and  he  bequeathed  the  capital  after  her 
death  to  the  trustees  for  the  time  being  of 
the  Tnnstall  Athenfflum  and  Mechanics' 
Institution,  to  be  applied  by  them  towards 
the  building  fund  in  connection  there- 
with. 

The  testator  died  on  the  13th  of 
August,  1874.  His  wife  died  on  the  26th 
of  March,  1877.  The  residuary  personal 
estate  of  the  testator  amounted  to 
43U.  2».  2(2. 

Disputes  having  arisen  whether  the 
bequest  to  the  trustees  of  the  Tnnstall 
Athenasum  and  Mechanics'  Institution 
was  valid,  A.  B.  Lownds,  as  surviving 
trustee  of  the  will,  paid  the  4312. 2s.  2d. 
into  the  Post  Office  Savings  Bank,  under 
the  County  Courts  Act,  1867.  The  trus- 
tees of  the  institution  presented  this 
petition,  praying  that  the  4312.  28.  2d. 
might  be  paid  to  them  to  be  applied  as 
directed  by  the  will.  The  petition  waa 
opposed  by  next  of  kin  of  the  testator. 

Upon  the  hearing  of  the  petition,  it  ap- 
peared that  the  TunstaU  Athenaeom  and 
Mechanics'  Institution  was  established  to 
provide  its  members  with  a  library,  con- 
sisting of  a  library  of  reference  and  a  cir- 
culating Ubrary,  a  reading-room,  lectures 
and  daises  for  mutual  improvement.  It 
was  managed  by  a  committee  appointed 
under  rules  in  accordance  with  the  Lite- 
rary and  Scientific  Institutions  Act,  1854. 
Its  premises  were  bought  ready  built. 
It  had  no  building  fund,  but  there  was  a 
sinking  fund  formed  for  the  purpose  oi 
paying  off  a  mortgage  on  the  premises. 

The  foUowing  were  among  the  rules  of 
the  institution : — 

1.  The  members  of  the  institution  shall 
consist  of  (a)  donors  of  101.  or  upwards 
in  money  or  books  at  one  time,  who  shall 
bo  invested  with  all  the  privileges  of  class 
6  for  life ;  (6)  honorary  subscribers  of  11. 
and  upwards  annually,  who  shall  be 
eligible  to  any  office  and  entitled  to  all 
the  privileges  of  the  institution ;  (c)  sub- 
scribers of  10s.  per  annum,  with  1«. 
entrance  fee,  who  shall  be  entitled  to  all 
privileges  as  above ;  (d)  subscribers  of  5s. 
per  annum  and  6d.  entrance  fee,  entitling 
them  to  the  use  of  the  reading-room  or 
library  separately,  as  may  be  determined 
upon  at  the  time  of  entering. 
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4  The  iiiBtitatdon  shall  not  be  dissolved 
'withoat  the  consent  of  nine-tenths  in 
nnmber  of  the  members  present  at  a 
general  meeting  to  be  specially  called  for 
that  pnrpose,  such  consent  to  be  confirmed 
by  the  Uke  majority  at  a  farther  special 
general  meeting  to  be  called  within  not 
less  than  one  or  more  than  three  calendar 
months  from  the  passing  of  such  first  re- 
solution. 

5.  The  property  and  effects  of  the  iu- 
stitntion  shall  from  time  to  time  be  vested 
in  the  trnstees  for  the  time  being,  in  trust 
for  the  general  benefit  of  the  members. 

The  County  Court  Judge  held  that  the 
g^  to  the  trustees  of  the  institution  was 
Toid  under  9  G}eo.  2.  c.  36,  and  dismissed 
the  petition. 

A  rule  having  been  obtained  to  reverse 
the  decision  of  the  County  Court  Judge, 

A.  Charles  shewed  cause  for  some  of 
the  next  of  kin. — ^First,  this  is  a  gift  by 
will  to  a  charity,  to  be  laid  out  in  land, 
and  is  therefore  void  under  9  Geo.  2.  c. 
36.  Secondly,  the  gift  tends  to  a  perpe- 
tuity, as  the  institution  can  only  be  dis- 
solved by  consent  of  nine-tenths  of  its 
members.  Game  y.  Long  (1)  is  conclusive 
on  this  point.     He  was  then  stopped. 

E,  Harrison,  for  other  next  of  kin,  also 
shewed  cause. 

Tyssen  and  Woolf,  for  the  petitioners, 
supported  the  rule,  and  they  cited  on  both 
points  Oocks  t.  Mantiers  (2).  There  is  no 
perpetuity,  for  the  members  might  dissolve 
and  divide  the  property  between  them. 
This  was  not  so  in  Oame  v.  Long  (1). 

/.  Bohvna,  for  the  trustee  of  the  will. 

A.  Charles,  in  reply,  cited  the  Literary 
and  Scientific  Institutions  Act,  1854, 17 
&  18  Vict.  c.  112.  BS.  30  and  33,  provid- 
ing that  the  members  of  such  an  insti- 
tution should  receive  no  profit  on  dissola- 
tion,  but  the  property  should  go  to  another 
institution. 

The  following  judgments  were  delivered 
on  December  4: — 

Eellt,  C.B. — The  first  question  which 
was  argued  in  this  case  was  whether  the 
bequest  was  void  under  the  Mortihain 

(1)  2  Be  Gez,  F.  &  J.  75 ;  b.  c  29  Law  J.  Bep. 
ChancfiOS. 

(2)  40  Law  J.  Bep.  Chanc  640;  8.  c.  Law  Bep. 
12  E^.  674. 


Act,  9  Geo.  2.  o.  36.  And,  independently 
of  that,  another  qnestion  was  argueij^ 
namely,  whether  the  bequest  was  void  as 
tending  to  a  perpetuity.  Upon  the  for- 
mer question,  having  regard  to  the  terms 
of  the  bequest — a  bequest "  to  the  trustees 
for  the  time  being  of  the  Tnnstall  Athe- 
nsenm  and  Mechanics'  Institution,  to  be 
applied  by  them  towards  the  building  fund 
in  connection  therewith" — I  think  that, 
if  this  institution  were  a  charitable  insti- 
tution, the  bequest  would  probably  be 
void  under  the  Mortmain  Act ;  bat  when 
we  look  to  the  rules  we  find  the  institu- 
tion really  is  a  species  of  club,  and  not  a 
charity — see  the  decision  of  Hall,  V.C,  in 
Be  ClwrVs  Trusts  (3).  The  principal 
question,  however,  was  whether  the  be- 
quest was  void  as  tending  to  a  perpetuity ; 
and  I  am  of  opinion  that  the  bequest  does 
tend  to  a  perpetuity,  and  is  void  on  that 
ground.  In  Came  v.  Long  (1),  where  a 
gift  had  been  made  to  an  institution  called 
the  Penzance  Public  Library,  the  Lord- 
Chancellor  said:  "My  objection  to  this 
devise  is  that  it  tends  to  a  perpetuity,  an 
objection  with  which  the  Vice- Chancellor 
does  not  appear  to  have  dealt,  but  which 
appears  to  me  wholly  fatal  to  the  devise. 
The  clear  intention  of  the  testator,  as 
expressed  by  the  will,  is  that  this  should 
be  a  gift  in  perpetuity  to  this  institution 
at  Penzance.  The  gift  is  to  the  trnstees 
for  the  time  being  of  the  Society  and  their 
successors  for  ever,  they  holding  it  for 
the  use,  benefit,  maintenance  and  support 
of  the  library."  Those,  no  doubt,  were 
stronger  words  than  the  words  of  the 
bequest  in  the  present  case ;  but  still  it 
is  clear  that  the  society  with  which  we 
are  dealing  might  last  for  ever ;  there  is 
no  event  upon  which  it  must  cease  to 
exist.  The  judgment  from  which  I  am 
quoting  went  on  to  say : — "  If  the  devise 
bad  been  in  favour  of  the  existing  mem- 
bers of  the  society,  and  they  had  been  at 
liberty  to  dispose  of  the  property  as  they 
might  think  fit,  then  it  might,  I  think, 
have  been  a  lawful  disposition,  and  not 
tending  to  a  perpetuity.  But,  looking  to 
the  language  of  the  rules  of  this  society, 
it  is  clear  Uiat  the  libraiy  was  intended 

(8)  45  Law  J.  Bep.  Chanc.  194;  «.&  Law  Bep. 
1  Ch.  D.  197. 
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to  be  a  perpetnal  institation,  and  the 
testator  mast  be  presamed  tohave  known, 
what  the  regulations  were.  By  one  of 
these  it  is  provided  that  the  society  is 
not  to  be  broken  np  so  long  as  ten  mem- 
bers remain.  The  devise,  therefore,  is 
for  the  benefit  of  a  sabsisting  society, 
and  one  which  is  intended  to  subsist  so 
long  as  ten  members  remain,  and  the 
property  comprised  in  the  devise  is  there- 
fore to  be  taken  ont  of  commerce  and  to 
become  inalienable,  not  for  a  life  or  lives 
in  being  and  twenty-one  years  afterwards, 
bnt  for  so  long  as  ten  members  of  the 
society  shall  remain."  The  decision  of 
the  Vice-Chancellor  was  accordingly  re- 
versed. 

There  are  also  several  oases,  Thomson 
V.  Shakeopeare  (4),  among  others,  which 
bear  still  more  directly  upon  the  present 
case  and  shew  that  where  a  clnb  or  other 
institution  not  a  charity  may  last  inde- 
finitely, where  no  event  is  provided  upon 
which  the  dab  or  other  institution  is  to 
come  to  an  end,  a  gift  which  by  its  terms 
is  to  be  treated  as  capital  or  permanent 
property  of  the  club  or  other  institution 
not  a  charity  is  void  on  the  ground  of 
perpetuity.  I  am  of  opinion,  therefore, 
that  the  appeal  must  be  dismissed. 

HuDDLESTON,  B. — ^I  am  of  the  same 
opinion.  It  was  almost  conceded  upon 
the  argument  that  this  instdtution  was 
not  a  charity,  and  that  the  case  therefore 
did  not  fall  within  the  Mortmain  Act,  9 
Geo.  2.  c.  36.  But  it  was  argued  that 
the  judgment  of  the  County  Court  Judge 
might  be  supported  on  the  ground  that 
the  bequest  was  void  as  tending  to  a 
perpetuity;  and  I  agree  with  my  Lord 
that  the  bequest  is  void  on  that  ground. 

On  behalf  of  the  appellants,  Goeks  v. 
Manners  (2)  was  cited,  as  shewing  the 
true  effect  of  Game  v.  Long  (1)  ;  and  it 
was  contended  that  this  case  resembled 
in  principle  Cocks  v.  Manners  (2),  inas- 
much as  there  is  a  provision  by  the  rules 
for  the  dissolution  of  the  institution  by 
vote  of  a  certain  proportion  of  the  mem- 
bers present  at  a  general  meeting  called 
for  the  purpose,  confirmed  by  a  subse- 

(4)  1  I>eQex,F.&;J.899;s.  «.29liaw  J.Rep. 
Chanc.  276. 


quent  meeting,  and  the  rules  contain  no 
provision  as  to  the  mode  of  disposing  of 
the  property  of  the  institution  upon  its 
dissolution.  But  this  argument  was 
answered,  on  the  part  of  the  respondents, 
by  pointing  out  that  the  Literary  and 
Scientific  Institutions  Act,  1854,  which 
by  section  33  applies  to  all  such  institu- 
tions as  the  present,  provides  by  section 
30  that  upon  dissolution  the  property  of 
an  institution  under  the  Act  ^all  not  be 
paid  to  or  distributed  among  the  members 
of  the  institution  or  any  of  them,  bnt 
shall  be  given  to  some  other  institution 
to  be  determined  by  the  members,  or  in 
de&ult  by  the  Judge  of  the  County 
Court.  The  judgment  appealed  from 
must  be  affirmeid. 

Judgment  affirmed,  and    leave   to 
appeal  refiued. 


Soltciton — LlewellTD,  Ackrill  &  Hammack,  agents 
for  Llewellyn  &  Acfaill,  Tnnstall,  for  peti- 
tioners ;  H.  Tyrrell,  agent  for  £.  Tennant  & 
Co.,  Hanley,  and  J.  Bnrton,  agent  for  Tomlcin- 
son  &  Furnival,  Borslem,  for  next  of  kin ; 
Korris,  Aliens  &  Carter,  agenta  for  O.  Smith, 
Taostall,  for  trustee. 


[IN  THE  DIVISIONAL  COUET  FOB  THE 
ft.B.,  C.P.,  AND  EXCH.  DIVISIONS.] 

1879.      1 
J  \n       \        THE   QUEEN   V.    NEWTOH. 

Penalty — Company — Delivery  of  List  of 
Members  to  Registrar  within  fourteen  Days 
after  General  Meeting — Necessity  to  prove 
holding  of  General  Meeting — Companies 
Act,  1862,  ss.  26,  27— Companies  Act, 
1867, «.  39. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  77.] 
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1879.     1 

March  1      >   fOSTIiBTHWAITB    V.    FEBBLAND 
2    22   '    I  ^"  ANOTHBE.* 

Shipping — Charter-party — Demurrage 
— "  Cargo  to  he  discharged  with  all  De- 
spatch, according  to  the  Custom  of  the 
Port." 

Under  a  charter-party,  which  provides 
that  the  cargo  is  to  be  discharged  with  all 
despatch,  according  to  the  custom  of  the 
port,  but  which  does  not  otherwise  specify 
the  time  to  be  occupied  in  the  discharge, 
the  duty  of  the  charterer  is  to  use  reason- 
able diligence  in  performing  that  part  of 
the  delivery  which  falls  upon  him  accord- 
ing to  the  custom  of  the  port,  ■  but  he  is  not 
bound  to  take  msasures  to  obviate  delays 
which  may  arise,  owing  to  the  custom 
of  unloading  ai  the  port,  without  his 
act  or  defaidt. — 8o  held  by  Brett,  L.J., 
and  Teebioeb,  L.J.  (disaentiente  Cotton, 
L.J.) 

Claim  for  demnrrage  of  the  plamtifiTB 
ship,  the  Cumberland  Lassie,  and  in  the 
iltematiye,  for  damages  for  the  detention 
of  the  ship  by  the  defendants,  contrary 
to  the  provisions  of  a  charter-party  made 
between  the  plaintiff  and  the  defendants. 

Defence— denial  of  the  allegations  in 
the  daim. 

Issue. 

At  the  trial  before  Lord  Coleridge,  C.  J., 
it  appeared  that  the  plaintiff,  the  owner  of 
the  Cumberland  Lassie,  and  the  defend- 
ants, entered  into  a  cluurter-party  on  the 
28th  of  April,  1875,  of  which  the  follow- 
ing are  the  material  parts : — 

"The  ship  Ouniberland  Lassie  .... 
shall  proceed  .  .  .  to  Barrow-in.Fnmess, 
.  .  .  and  there  load  from  the  factors  of 
the  affreighters  a  cargo  of  steel  rails 
and  fastemngs,  .  .  .  and  being  so  loaded 
shall  therewith  proceed  to  East  London, 
Cape  of  GK)od  Hope,  to  discharge  at  any 
safe  wharf  where  ships  can  always  lay 
safely  afloat  as  ordered  on  arrival,  or  so 
near  thereunto  as  she  can  safely  get,  and 
there  deliver  the  same  on  being  paid 

*  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and  Theri- 
gep,LJ. 

Vou  48.— a.B.,  C.P.  &  ErcH. 


freight.  .  .  .  The  captain  to  sign  bills  of 
lading  as  presented,  .  .  .  and  to  have  an 
absolute  lien  on  the  oargo  for  all  dead 
freight  *^  demurrage  due  to  the  ship 
ander  this  charter- pturty.  .  .  .  The  cargo 
to  be  broaght  to  and  taken  fix>m  along- 
side at  merchants'  risk  and  expense.  .  .  . 
Twelve  mnning  days,  Sundays  and  holi- 
days  ezoepted,  are  to  be  allowed  the  said 
merchants  (if  ship  not  sooner  despatched) 
for  loading  the  cargo.  Any  days  on  de« 
murrage  over  and  above  the  said  lying 
days,  at  52.  per  day.  The  cargo  is  to  be 
discharged  with  all  despatch,  according 
to  the  custom  of  the  port." 

It  appeared  at  the  trial  before  Lord 
Coleridge,  C.  J.,  that  the  Cumberland  Lassie 
left  Barrow  on  the  8th  of  June,  loaded 
with  a  cargo  of  steel  rails,  and  arrived  at 
East  London  on  the  31st  of  August.  She 
was  reported  at  the  Port  Office  on  the 
following  day,  the  first  lighter  came  to 
her  on  the  6th  of  October,  she  crossed 
the  harbour  bar  and  entered  the  river  on 
the  14th  of  November. 

The  evidence  taken  on  a  commission 
shewed  that  there  is  at  the  port  of 
East  London  a  dangerous  sand-bar;  in 
fine  weather  only  can  ships  which  draw 
from  five  feet  to  seven  feet  of  water  cross 
this  bar  at  high  water.  Vessels  generally 
lie  at  anchor  in  the  roadstead,  about  one 
mile  from  the  shore,  and  their  cargoes 
are  discharged  into  surf-boats  or 
lighters.  There  were  in  1875  nine 
lighters  in  the  port,  but  of  these  only 
four  were  adapted  for  unloading  steel 
rails.  There  were  twenty-four  working 
days  in  September,  but  owing  to  the 
number  of  vessels  at  the  port  and  the 
scarcity  of  lighters,  the  Cumberland  Lassie 
did  not  come  on  turn  for  a  lighter  until 
the  6th  of  October. 

The  lighters  were  worked  by  a  warp, 
as  described  in  the  judgments  of  the 
Court ;  they  were  sent  to  ships  in  turn, 
according  to  the  date  on  which  the 
arrival  of  each  ship  was  reported,  and,  by 
the  custom  of  the  port,  mail  steamers 
had  the  preference. 

Lord  Coleridge,  in  summing  up  the 
evidence,  directed  the  jury  that  custom 
meant  a  settled  and  festablished  practice 
of  the  port,  and  that  the  defendants 
would  be  liable  to  the  plaintiff  if  they 
2Z 
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wilfally  neglected  to  oae  the  acoommoda- 
tion  afforded  by  the  port,  and  asked 
them,  first,  whether  there  was  any  settled 
practice  or  custom  in  the  port  of  East 
London  between  the  months  of  April  and 
November,  1875,  as  to  the  anloading  of 
flailing  vessels,  laded  as  the  Oumberhmd 
Lassie  was  laden  ?  Secondly,  if  there  was, 
was  the  Ovmberland  Lassie  unloaded 
wilih  all  despatch,  according  to  sach 
custom,  using  the  word  in  the  sense  in 
-which  he  had  explained  it  P  Thirdly,  if 
there  was  no  actual  settled  practice,  was 
the  Oumberland  Lassie  unloaded  with  all 
reasonable  despatch  under  the  circum- 
stances P 

The  jury  answered  the  first  and  second 
questions  in  the  affirmative,  and  the 
verdict  and  judgment  were  accordingly 
entered  for  the  defendants. 

A  rule  was  afterwards  obtained  in 
the  Exchequer  Division  calling  on  the 
defendants  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a 
new  trial  had  on  the  ground  of  mis- 
direction, because,  under  the  circum- 
stances, the  risk  of  not  being  able  to 
discharge  with  despatch  or  in  the  usual 
time  fell  on  the  charterers,  and  the  con- 
signees were  bound  to  provide  the  means 
of  discharging  the  cargo,  and  also  be- 
cause the  defendants  did  not  shew  that 
they  had  used  all  reasonable  or  possible 
means  for  discharging  the  cargo,  and 
because  there  was  no  evidence  that  the 
usual  number  of  lighters  fit  to  discharge 
railway  iron  were  in  port,  and  becanse 
there  could  be  no  binding  custom  as  to 
the  number  of  lighters  fit  to  discharge 
railway  iron  on  account  of  the  recency 
of  the  importation  of  such  iron,  and  also 
on  the  ground  that  the  verdict  was 
against  the  evidence. 

This  rule  was  afterward  s  discharged,  the 
following  judgments  being  delivered : — 

KxiiLY,  C.B. — ^Where  a  shipowner  re- 
quires that  his  ship  should  be  discharged 
at  any  particular  port,  not  precisely  ac- 
cording to  the  custom  of  the  port,  not 
with  reasonable  despatch,  nor  with  any 
high  degree  of  despatch,  but  within  a 
obtain  number  of  days,  it  is  always  open 
to  him  to  take  care  tiiat  in  the  charter- 
part^  the  contract  should  be  especially 


expressed  that  the  discharge  should  take 
place  within  a  certain  specified  number 
of  days.  That  has  not  been  done  in  this 
instance.  The  shipowner,  instead  of  using 
language  which  could  admit  of  no  dis- 
pute, leaves  it  in  general  terms  in  the 
contract  that  the  ship  shall  be  discharged 
with  all  despateh.  It  is  entirely,  and  most 
always  be  entirely,  a  question  for  the 
jury  whether  those  general  terms — the 
terms  of  a  general  contract  of  that 
nature — are  duly  observed  and  complied 
with.  These  questions  were  accordingly 
left  to  the  jury : — First.  What  was  re^y 
the  custom  of  the  port  P  And  when,  that 
being,  no  doubt,  taken  into  consideration 
by  the  jury,  the  question  simply  arose 
whether  the  charterers  had  really  dis- 
charged the  ship  with  reasonable  dis- 
pateh,  it  was  found  that  they  had.  I  see 
no  reason  whatsoever  to  disturb  that 
verdict ;  and  I  think  it  would  be  to  sub- 
stitute one  contract  for  another,  and  a 
contract  of  a  very  difierent  nature  from 
that  which  the  parties  actually  entered 
into,  were  we  to  hold  that  this  verdict 
could  not  be  allowed  to  stand. 

Hawkins,  J. — I  am  of  the  same  opi- 
nion. I  cannot  help  thinking  that,  look- 
ing at  the  terms  of  the  charter-party, 
both  parties  had  in  their  contemplation 
and  in  their  minds  what  difficulties  there . 
were  to  encounter  at  East  London  in 
discharging  the  CwmherloMd  Lassie.  The 
words  are,  "  shall  be  discharged  with  all 
despateh,  according  to  the  custom  of  the 
port."  It  was  contended  on  behalf  of 
the  plaintiff  that  the  words,  "shall  be 
discharged  with  aU  despateh,"  must  be 
read  altogether  independently  of  the 
words  that  follow,  "according  to  the 
custom  of  the  port."  It  is  said  that  the 
meaning  of  the  provision  is,  that  the  ship 
is  to  be  discharged  according  to  theusnid 
mode  of  discharging  at  the  port;  but 
with  all  reasonable  despateh,  and  that, 
therefore,  the  charterer  is  responsible  for 
delay.  I  cannot  come  to  that  conclusion 
myself.  I  think  these  words,  "to  be 
discharged  with  all  despateh,"  must  be 
read  with  the  words  "according  to  the 
custom  of  the  port." 

If  that  be  so,  it  becomes  necessary  to 
see  what  is  the  custom  of  the  port  as  to 
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the  discharge  of  a  vessel  of  ihis  descrip- 
tion. Now,  Lord  Coleridge  asked  the  jury 
distinctly  this  qnestion:  was  there  any 
settled  practice  or  custom  from  Apnl  to 
November,  or  rather  during  August, 
September,  October  and  November,  1875 
— because  those  are  the  months  during 
which  the  vessel  was  at  the  port  of  East 
London — as  to  the  unloading  of  sailing 
vessels  laden  as  the  Cumberland  Lassie 
was  laden  P  The  jury  answered  that 
there  was  a  settled  practice  as  to  the 
discharge  of  such  vessels. 

The  next  question  seems  to  me  to  dis- 
pose of  the  whole  matter.  If  there  was 
such  a  custom,  was  the  Gumberland  Lassie 
unloaded  with  all  despatch,  according  to 
it?  The  jury  answered  that  she  was. 
With  those  findings  Lord  Coleridge  ex- 
presses his  satisfaction.  I  think  they  en- 
tirely dispose  of  the  case.  We  have  had 
cited  to  us  the  case  of  BandaU  v.  Lynch 
(1).  That  seems  to  me  to  be  no  autho- 
rity for  the  proposition  for  which  it  was 
cited.  That  was  a  case  where,  by  the 
terms  of  the  charter-party,  forty  days 
were  fixed  as  the  time  to  be  allowed  for 
unloading  the  ship,  and  the  action  was 
brought  upon  that  charter-party.  There 
the  parties  entered  into  a  stipulation  as 
to  the  time  to  be  allowed  for  the  dis- 
charge, and  it  was  in  reference  to  that 
particular  stipulation  in  the  charter- 
party  that  Lord  Ellenboroogh  used  the 
following  words  : — "  I  am  of  opinion  that 
the  person  who  hires  a  vessel  detains  her 
if,  at  the  end  of  the  stipulated  time,  he 
does  not  restore  her  to  the  owner.  He 
is  responsible  for  all  the  various  vicissi- 
tudes which  may  prevent  him  from  doing 
so."  I  think  we  are  now  deciding  this 
case  entirely  in  accordance  with  the  view 
of  Lord  EUenborough.  He  was  then 
speaking  of  the  duty  of  charterers  under 
the  charter-party,  which  limited  the  time 
for  discharg^g,  and  not  of  the  duty  of  a 
charterer  under  such  a  charter-party  as 
that  now  before  us. 

Therefore  I  think  the  verdict  was 
right,  and,  according  to  the  findings  of 
the  jury,  the  judgment  was  right;  and 
in  rc^;ard  to  the  findings  of  the  jury.  Lord 

(1)  3  Campb.  352. 
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Coleridge  expresses  himself  satisfied  with 
them;    consequently   I    think    the  role 
should  be  discharged. 
The  plaintiff  appealed. 

Gohen    and    Bigham    (on    March    1), 
for  the  plaintiS. — The  findings  of  the 
jury  are  doubtless  adverse  to  the  plain- 
tiff;  but  those  findings  were  based   on 
a  misdirection.    The  learned  Judge  failed 
to  direct  the  jury  aright,  for  he  should 
have  directed  the  jury  that  the  ohar- 
tererswere  bound  to  provide  means  for 
discharging  the  cargo  on  the  arrival  of 
the  ship,  or  at  all  events  within  a  rea- 
sonable  time  after  that   arrival.      The 
contention  on  behalf  of  the  plaintiff  is, 
that  the  charterers   were  bound  to  xuse 
even  more  than  reasonable  diligence  in 
discharging     this     vessel     under     their 
charter-party,  that  they  were  bound  to  do 
it  with  all  despatch ;  the  custom  of  the 
port    may    regulate   the    mode   of  dis- 
charge, but  cannot  be  held  to  limit  the 
words,    "  with  all  despatch."     The  dis- 
charge of    the  cargo  was  a  matter  en- 
tirely in  the  hands  of  the  defendants, 
they  knew  the  nature  of  the   cargo,  the 
difficulties  of  the  harbour  and  the  accom- 
modation there  provided.      The  plaintiff 
had  not  to  co-operate  with  the  defendants 
in  anything,  and  therefore  the  decision  in 
Ford  V.  Cotesworth  (2)  does  not  apply  to 
tliis  case,  although  the  reasoning  in  the 
judgment   in  the   Queen's  Bench  does, 
and  that  reasoning  shews  that  the  char- 
terers were  bound  here  to  use  all   de< 
spatch,  and  that  it  was  not  sufficient 
for  them  to  rely  on  the  use  of  such 
materials  as  might  chance  to  be  ready 
to  hand  at  the  port  of  discharge.     The 
cargo  was  to  be  taken  alongside  at  mer- 
chant's expense  and  risk,   so  that  the 
charterers  alone  had  the  control  of  the 
unloading  of  this  vessel.     Where  no  time 
is  mentioned    in  the  charter-party   the 
ordinary  rule  must  prevail,  and  any  loss 
arising  from  the  state  of  the  harbour  must 
fall  on  the  charterers,   snd  not  on  the 
shipowner,  and  if  the  delay  arises  from 
accumulation  of  business  the  reason  ap- 

(2)  8S  La-vr  J.  Bep.  Q-B.  52 ;  s.  e.  89  Law  3. 
Bep.  Q.B.  188  (Exch.  Ch.) ;  s.  c.  Law  Bep.  4  Q.B. 
127 ;  a.  c  Law  Bep.  5  Q.B.  644. 
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plies  with  Btill  greater  force— Tap«o(rf<  t. 
^oZ^oitr  (3),  Asheroft  t.  TAe  Orow  Or- 
chard  OoUiery  Oompany  (4).  The  case  of 
Wright  y.  TAe  New  ZeaUmd  Skimping 
Oompany  (not  reported)  in  this  Conrt, 
decided  that  in  circnmstances  sach  as 
these,  the  shipofrner  ought  not  to  be  the 
loser  when  the  charterers  could  have 
themselves  taken  steps  which  would  have 
prevented  the  delay.  It  is  also  submitted 
that  no  custom,  such  as  is  here  alleged  as 
to  the  number  of  lighters  at  this  port,  can 
exist,  the  number  must  vary,  and  tiie 
evidence  shews  that  more  lighters  did 
arrive  while  this  vessel  was  being  un- 
loaded. Moreover,  the  importation  of 
rails  to  Soath  Africa  being  a  recent  de- 
velopment of  trade,  there  can  be  no  cus- 
tom aa  yet  binding  in  that  branch  of 
trade,  and  in  the  present  case  such  a 
custom  wonld  contradict  the  express 
terms  of  the  contract,  and  cannot  there- 
fore be  binding  on  the  plaintiff. 

W.  Williams  and  Macleod,  for  the  de- 
fendants. —  The  verdict  and  judgment 
were  right,  and  ought  not  to  be  dis- 
turbed. All  the  pecnliarities  of  the  port 
of  discharge  must  be  considered  to  have 
been  in  the  knowledge  of  both  parties 
when  the  charter-parfy  was  signed,  and 
the  custom  of  the  port,  which  by  the 
terms  of  the  contract  governs  the  time  of 
discharge,  includes  the  use  of  the  limited 
apparatus  at  the  port,  due  regard  being 
paid  to  the  rules  as  to  turns  of  vessels, 
aad  the  preference  to  be  given  to  Qo- 
Temment  steamers.  The  clause  in 
question  must  be  construed  as  a  whole, 
and  not  divided  into  two  separate  pro- 
visoes, as  contended  by  the  plaintifE,  and 
then  the  custom  of  the  port  must  be  held 
to  govern  the  whole  proviso.  In  A»h. 
ctoft  V.  The  Grow  Orchard  OoUiery  Oom- 
pany (4)  the  defendants  were  disabled 
from  performing  their  contract  by  a 
number  of  engagements,  which  they 
themselves  had  created,  so  that  the  delay 
there  was  caused  by  their  own  act,  and 
not,  as  here,  by  circumstances  over  which 
they  had  and  could  hare  no  control. 

(3)  42  Law  J.  Kep.  C.P.  16;  s.  c.  Law  Eep.  8 
O.P.  46. 

(4)  43  Law  J.  Hep.  Q.B.  104 ;  s.  o.  Law  Bap. 
9  Q.B.  640. 


Bighorn,  in  reply,  referred  to  lUmdail  t. 
Lynoh  (1). 

Owr.  adv.  vvM. 

The  following  judgments  were  given 
on  March  22  : — 

Thssiqeb,  L.J. — The  plaintiff  in  this 
action  was  the  owner  of  a  vessel  oaUed 
the  Gumiberland  Laseie,  and  on  the  28th 
of  April,  18?5,  he  chartered  her  to  the 
defendants  to  carry   a  cargo  of    about 
370   tons  of  steel  rails  and   fastenings 
from  Barrow- in-FumesB   to  East  Lon- 
don,  in   South  Africa,    and  there    dis- 
charge.    The  charter-party  provided  that 
the  cargo  should  be  brought  to  and  taken 
from    alongside  at  merchant's  .risk  and 
expense,  and  contained  the  following  sti- 
pulation, "  The  cargo  is  to  be  discharged 
with  all  despatch,  according  to  the  cus- 
tom of  the  port"     The  action  is  brought 
to  recover  damages  for  the  alleged  breach 
of  such  stipulation.     The  port  of  East 
London  is  situate  upon  a  river  having  a 
bar  at  its  month,  and  into  which,  in  con- 
sequence, vessels  of  the  burden  of  the 
OwnherUmd  Lassie  are  unable  to  enter 
until  the  greater  part  of  their  cargo  is 
discharged.     The  discharge  is  performed 
by  lighters,  which    are  worked  to  and 
from  the  ship  in   a  somewhat  unusual 
manner.     There    is  one  large  warp  or 
cable  from  the  inside  to  the  outside  of 
the  bar,  from  that  warp  there  branch  oat 
minor  warps,  and  to  those  minor  warps 
vessels  loading  or  unloading  their  cargoes 
attach  their  own  cables.     The  lighters 
have    neither    sails  nor    oars,   and   are 
worked  by  being  puUed  along  the  warps 
and  cables  which  I  have  described.     In 
1875  the  business  of  loading  and  unload* 
ing  was  mainly  conducted  by  a  company, 
called  the    East  London  Landing  and 
Shipping  CSompany,  to  which  the  warps 
belonged,  and  which  owned  nine  or  ten 
lighters  for  working  in  conjunction  with 
the  warps.     Four  only  of  these  lighters 
were  suitable  to  the  discharge  of  the  cargo 
of  the  Ownherhj/nd  Lassie.     The  custom 
or  practice  of  the  port,  as  regards  the 
discharge  of  vessels,  was  as  follows : — 
Yessels  upon  arrival  reported  themselves 
at  the  Port-office,  and  in   the   order  in 
which  they  reported  themselves,  their  turn, 
as  it  was  called,    for  unloading    came 
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in  rotation.  As  soon  as  a  vessel  oame 
on  tarn  one  lighter  was  Bent  to  her 
evoy  working  daj,  until  such  time  as  she 
was  finally  discharged,  with  the  exception 
that  when  the  mail  steamers  came  in,  a 
preference  was  given  to  them.  The 
Gvmiberlamd  LoMie  arrived  at  East  Lon- 
don on  the  31st  of  August,  1875,  and  was 
ready  to  commence  dischaiving  her 
cargo  on  the  following  day.  It  happened, 
however,-  that  at  the  end  of  1874,  or  the 
beginning  of  1875,  the  supply  of  iron 
rails  to  we  Government  at  East  London 
had  commenced,  and  in  conseqnence  the 
number  of  vessels  arriving  at  the  port 
in  the  autumn  of  1875  was  increased, 
and  when  the  Oitmbarland  Lcusie  {trrived, 
there  were  already,  lying  in  the  road* 
stead,  seven  vessels  laden  with  cargoes 
similnr  to  her  own.  .  The  Gtovemment 
obtained  from  Algoa  Bay,  situate  at  least 
150  miles  south  of  East  London,  three  or 
four  Burf  boats,  two  of  which  appear  to 
have  been  brought  to  East  London  after  the 
Oumberlond  Laasie  arrived  there,  and  all 
of  which,  with  the  exception  of  one  under 
repair,  were  employed  in  discharging 
the  vessels  which  arrived  before  the 
Ovmberland  Lcusie.  In  the  result,  the 
turn  for  the  discharge  of  that  vessel  did 
not  come  until  the  6th  of  October,  when 
a  lighter  of  the  East  London  landing 
and  Shipping  Company  commenced  to 
discharge  the  cai^o.  From  that  time  it 
is  not  contended  on  the  part  of  the  plain- 
tiff that  there  was  any  undue  delay,  but 
inasmuch  as  twenty-four  working  days 
intervened  between  the  date  of  the  ship's 
being  ready  to  discharge  and  the  6th  of 
October,  the  plalatiff  seeks  to  '  recover 
damages  in  respect  of  the  non-discharge 
of  cargo  during  those  twenty-four  days. 
The  evidence  establishes  that  the  time 
occupied  in  discharging  the  vessel  was 
not  greater  than  the  average  time  occu- 
pied in  discharging  vessels  of  like  ton- 
nage during  the  autumn  of  1875.  At  the 
trial  Lord  Coleridge  left  it  to  the  jury  to 
say,  first,  whether  there  was  any  settled 
practice  or  custom  between  the  months 
of  April  and  November,  1875,  as  to  the 
nnloading  of  sailing  vessels  laden  as  the 
Oumberlakd  Lassie  was  laden,  in  the  port 
of  East  London  P  Secondly,  if  there  was, 
whether  the  Cumberland  Lassie  was  nn- 
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loaded  with  all  despatch  according  to  the 
custom  P  The  jury  answered  both  ques- 
tions in  the  afi&rmative,  and  the  leaimed 
Judge  directed  the  verdiot  and  judgment 
to  be  entered  for  the  defendants.  The 
plaintifi  moved  the  Exchequer  Division 
for  a  new  trial,  on  the  ground  of  misdi- 
rection, and  that  the  verdict  was  against 
evidence,  and  the  conditional  order  for  a 
new  trial  having  been  discharged,  he  ap- 
pealed to  this  Court.  The  argument 
before  us  has  really  resolved  itself  into  a 
question  as  to  the  construction  which  the 
clause  in  the  charter-party,  "the  cargo 
is  to  be  discharged  with  all  despatch  ac- 
cording to  the  custom  of  the  port,"  when 
read  in  conjunction  with  the  facts,  ought 
to  bear.  The  plaintiff  contends,  in  sub- 
stance, that  Lord  Coleridge  ought  to 
have  told  the  jury  that  as  soon  as  the 
Oumberlond  Lassie  was  ready  to  discharge, 
the  defendants  ought  to  have  provided 
her  with  one  lighter  for  every  working 
day,  except  perhaps  the  days  on  which 
the  lightCTB  were  engaged  in  discharging 
mail  Bteamers.  If  the  plaintiff  is  right 
in  his  contention,  I  think  it  clear  that  the 
learned  Judge  did  misdirect  the  jury,  for 
he  certainly  indicated  to  them  tliAt  there 
was  no  such  obligation  upon  the  defend- 
ants to  provide  lighters ;  but  I  am  of 
opinion  that  the  plaintiff  is  not  right  in 
lus  contention.  In  order  to  support  it, 
his  counsel  treat  the  clause  of  the  charter- 
parfy  in  question  as  if  the  words  "  with 
all  despatch  "  were  unconnected  with  the 
words  "according  to  the  custom  of  the 
port,"  and  they  endeavour  by  that  means 
to  read  the  clause  as  running  in  this  way, 
"  the  cargo  is  to  be  discharged  according 
to  the  custom  of  the  port,  and  with  all 
despatch."  Beading  the  clause  in  this  way, 
they  arg^e,  not  without  force,  that  the 
custom  of  the  port  was  to  regulate  the 
mode  of  discharge  by  a  single  lighter, 
worked  l^  the  warps  and  cables ;  but  was 
not  to  regulate  the  time  of  commencing 
the  discharge  or  the  rate  of  despatch, 
which  it  was  contended  was  to  be  as  fast 
as  one  lighter,  commencing  as  soon  as 
the  vessel  was  ready  to  discharge,  could 
on  working  days  discharge  the  cargo. 

In  my  opinion,  however,  the  words 
"  according  to  the  custom  of  the  port," 
placed  as  they  are  in  immediate  juxta. 
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position    with     the    wotds    "  with     all 
despatch,"  were  intended  to  be  read  and 
most  be  read  so  as  to  qualify  these  latter 
words ;  and  if  that  be  so,  it  appears  to 
me  to  follow  that  the  practice  or  castom 
as  to  vessels  coming  on  torn  was  One 
which    regulated    the  despatch   of    the 
OvmberUmi  Lasfie  jnst  as  much  as  the 
practice  or  custom  of  unloading  vessels 
by  lighters  worked  along  the  warps  or 
cables.       Indeed,    lighters,    warps    and 
cables  may,  in  this  case,  be  looked  on  as 
forming  one  apparatus  for  unloading,  and 
the  plaintiff  had  no  right  to  complun  of 
the    defendants  because  this  apparatus 
was,  until  the  6th  of  October,  occupied 
by  vessels  which  arrived  before  the  Oum- 
berland  Lassie,  and  over  which  the  de- 
fendants had  no  control.     The  decision 
of  this  Court  in  Wright  v.  The  New  Zea- 
land Shipping  Company  (not  reported),  to 
which  we  have  been  referred,  is  in  no  way 
inconsistent  with  this  view.     There  the 
charter-party  did  not  contain  any  express 
provision  in  reference  to  the  discharge  of 
the  cargo,  and  the  obligation  of  the  char- 
terer was,  therefore,  that  implied  by  law, 
that  is,  to  discharge  within  a  reasonable 
time.      The  ordinary  time  for  the  dis- 
charge of  vessels  of  similar  burden  with 
and  loaded   as  the  chartered  vessel   in 
that  case  was  loaded,  was  proved  to  be 
thirty-five  days ;   but  owing  to  a  con- 
course  of  vessels  annually  at  the  particular 
time  of  the  year  at  which  the  plaintiff's 
vessel  happened  to  arrive,  and  due  ingreat 
measure  to  arrivals  of  the  defendant's 
own  vessels,  the  lighters  were  inadequate 
in  point  of  number,  and  the  plaintiffs' 
vessel  was   delayed  for  a  much   longer 
period  than  thirty-five  days.     Upon  that 
state  of  facts  it  was  held  that  the  ship- 
owner ought  not  to  be  the  sufferer  from 
a  delay  against  which  the   defendants 
might    themselves    have     provided,    in 
respect  to  which  the  charter-party  con- 
tained  no  express  stipnlation,  and  the 
cause  of  which,   although  recurring  at 
fixed  intervals  of  time,  was  exceptional 
when  compared  with  the  general  state 
of  the  port  of  discharge.     The  cases  of 
Tapseott  v.  Balfour  (3)  and  Ashcroft  v. 
The  Grow  Orchard  OolUery  Oompany  (4), 
are  also  distinguishable  firam  the  present. 
In  the  former  the  loading  of  a  cargo  of 


coals  was  to  be  in  the  usual  and  oua. 
tomary  manner,  nothing  being  said  as  to 
time,  and  it  was  held  that  the  words 
applied  to  the  mode  of  loading  only,  and 
that  the  charterer  was  responsible  for 
delay  which  arose  &om  bis  vessel's  ina- 
bility to  get  under  the  tips,  that  inability 
again  being  due  to  the  number  of  vesselB 
waiting  in  turn  to  go  under  the  tips  be- 
fore her,  of  which  number,  moreover, 
several  were  loaded  by  the  agent  em- 
ployed by  the  charterer.  It  is  also  to  be 
observed  that  in  that  case  it  was  proved 
that,  although  loading  from  the  tips  was 
the  most  usual  method  of  loading  in  the 
particular  dock,  yet  it  could  be  and  not 
unfrequently  was  done  firom  lighters,  and 
Denman,  J.,  in  his  judgment  relies  upon 
the  fact  as  giving  additional  support  to 
the  view  that  the  charterer,  who  might 
have  obtained  lighters,  was  responsible 
for  the  delay. 

In  Ashcroft  v.  The  Grow  Orchard  OoU 
liery  Oompam/  (4),  a  cargo  of  coal  was  to 
be  loaded  with  the  usual  despatch  of  the 
port,  or  if  longer  detained  the  ship  was  to 
be  paid  forty  shillings  demurrage.  It 
wae  there  held  that  the  charterers  were 
liable  for  a  detention  outside  the  docks 
for  an  unusual  time,  that  detention  being 
due  to  the  fbct  that  the  charterers  them- 
selves had,  when  the  charter-party  was 
entered  into,  three  ships  loading  in  the 
docks,  and  ten  other  charters  on  their 
books,  having  priority  over  the  plaintiff's. 

None  of  the  decisions  to  which  I  have 
referred  in  any  way  impugned  the  autho- 
rity of  cases  of  the  class  of  Leidemann  v. 
Schvltz  (5)  and  Laiwton  v.  Bvmesi  (6), 
which  were  decided  in  fiivonr  of  the 
charterer,  upon  words  in  the  charter- 
party  importing  that  he  was  only  to  be 
bound  to  take  cargo  in  regular  turns  of 
loading.  They  are  merely  illustrations 
of  the  principle  enunciated  in  Ford  v. 
Cotesworth  (7),  to  which  my  judgment 
in  this  case  is  in  no  way  opposed.  That 
principle  is,  that  under  a  charter-pariy 
which  provides  for  the  delivery  of  the 
carg^  in  the  usual  and  customary  manner, 

(6)  14  Com.  B.  Bep.  88;  s.  c  23  Law  J.  Bep. 
C.P.17. 

(6)  1  Hurl,  ft  C.  396. 

(7)  38  LftW  J.  Bep.  Q.B.  62;  s.  c.  Law  Bep. 
4  a.B.  127. 
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but  wMoh  is  silent  as  to  the  time  to 
be  occupied  ia  the  discharge ;  the  law  im- 
plies  a  contract  that  each  party  will  nse 
reasonable  diligence  in  performing  that 
part  of  the  delivery  which,  by  the  cnstom 
of  the  port,  falls  npon  him.  Here  the 
nse  of  the  warps  and  lighters  in  regular 
turn  was  part  of  the  custom  of  the  port, 
by  which  the  discharge  with  all  despatch 
was  to  be  qualified  and  limited,  and  by 
that  custom  the  control  of  the  lighters,  as 
well  as  of  the  warps,  was  no  more  in  the 
hands  of  the  charterers  than  it  was  in  the 
hands  of  the  shipowners.  For  these 
reasons,  I  am  of  opinion  that  the  ruling  of 
the  learned  Judge  at  the  trial  was  correct, 
that  the  findings  were  warranted  by  the 
evidence,  and  that  this  appeal  should  fail. 

OOTTOK,  L.J. — This  was  an  action  by 
the  owner  of  a  sailing  vessel  called  the 
Oumberland  Lassie,  against  the  charterers 
for  the  detention  of  his  ship.  The  action 
was  tried  before  Lord  Coleridge,  and  re- 
sulted in  a  verdict  and  judgment  for  the 
defendants,  and  this  was  an  application 
by  way  of  appeal  from  tJie  Exchequer  Di- 
vision  for  a  new  trial  on  the  gfround  of 
misdirection. 

By  the  charter-pariy,  which  was  dated 
the  28th  of  April,  1875,  it  was  agreed 
that  the  Gwmberland  Lassie  should  take  a 
cargo  of  rails  from  Barrow-in-Furness  to 
East  London  in  South  Africa,  and  it  was 
stipulated  that  the  cargo  should  be 
brought  to  and  taken  from  alongside  at 
merchants'  risk  and  expense.  And  fur- 
ther (which  is  the  provision  on  which  the 
question  turns),  that  the  cargo  was  to  be 
discharged  with  all  despatch,  according 
to  the  custom  of  the  port.  It  was  for  de- 
lay in  accepting  delivery  of  the  cargo  at 
the  port  of  discharge  that  the  action  was 
brought. 

The  ship  arrived  at  East  London  on 
the  Slst  of  August,  1875.  The  harbour 
there  is  a  bar  harbour,  and  vessels  of  the 
size  of  the  Oumberland  Lassie  are  obliged 
to  unload  a  considerable  portion  of  their 
cargo  before  they  can  cross  the  bar.  The 
discharge  of  cargoes  outside  the  bar  is 
effected  by  means  of  lighters  or  other 
smaJH  vessels.  The  nsnaf  way  by  which, 
in  September,  1875,  lighters  were  brought 
alongside  the  vessel  to  be  unloaded  was 


by  means  of  a  warp,  consisting  of  a  rope 
carried  across  the  bar  and  fastened  to 
buoys,  and  on  the  outside  connected  with 
the  ropes  branching  from  it;    from  the 
end  of  these  branch  warps  the  lighters 
were  warped  to  the  vessel  to  be  unloaded 
by  a  rope  provided  by  that  vessel.     The 
complaint  of   the    plaintiff    is  that  for 
twenty-four  working  days  after  the  Oum- 
berUmd  Lassie  arrived  at    the  port  no 
lighters  or  other  vessels  were  provided  by 
the  defendants,  the  charterers,  to  accept 
delivery  of  the  cargo.     The  defendants 
admit  the  fact ;  but  they  say,  that  having 
regard  to  the  terms  of  the  charter-party 
and  the  facts  proved,  they  are  not  liable 
fbr  the  delay.    It  was  proved  at  the  trial, 
that  at  the  time  when  the  Oumberland 
Lassie  arrived  at  East  London,  and  was 
in  course  of  unloading,  the  only  lighters 
for  unloading  vessels  outside  the  bar,  with 
the  exception  of  three  boats  belonging  to 
the  Government,  belonged  to  a  company 
which  had  purchased  these  lighters  and 
the   warp  from    the   (Jovemment ;  that 
there  was  a  practice  or  custom  at  the 
port  that  eveiy  sailing  vessel  should  be 
taken  in  turn  tor  unloading,  according  to 
the  time  of  her  arrival  in  port,  and  that 
when  the  turn  of  a  vessel  arrived  it  should 
have  the  services  of  one  lighter  only,  and 
once  only  in  the  day ;  that  the  company 
had  four  lighters  only  capable  of  carrying 
iron  raUs;  that  maU  steamers  were,   as 
against  sailing  vessels,  entitled  to  pre- 
ference in  the  use  of  the  lighters,  and 
that,  in    regular   turn,   the  Oumberland 
Lassie  was  not  entitled  to  the  use  of  a 
lighter  for  discharge  of  her  cargo  before 
the  twenty-four  working  days  had  ex- 
pired.     There  was  evidence  that  having 
regard  to  the  number  of  vessels  in  the 
port  at  the  time  when  the  Ovmberland 
Lassie  arrived,  and  to  the    number  of 
lighters  then  at  the  port  available  for  un- 
loading rails,  the  turn  of  the  plaintifrs 
vessel  to  have  a  lighter  for  unloading  the 
cargo  did  not  arrive  before  the  twenty- 
four  days  had  expired.     The  defendants 
contend  that  the  reference  to  the  custom 
of  the  port,  contained  in  the  provisions  of 
the  contract  to  which  I  have  referred,  ab- 
solves the  defendants  from  liability,  and 
so  Lord  Coleridge  directed  the  jury.     For 
he,  in  his  summing-up,  in  effect  directed 


Digitized  by 


Google 


360 


QUEEN'S  BENCH,  (TOHMON  PLEAS  AND  SXCHEQITER. 


[N.S. 


Po$tUtliwaite  T.  Freeland,  App. 

that  if  they  found  that  at  the  date  of  the 
oharter.partj,  and  from  that  time  till  the 
time  of  the  nnloadiBg,  there  was  a  prao- 
tioe  at  the  port  as  to  the  unloading,  and 
if  so,  that  the  defendants  nsed  the  exist- 
ing appliances  with  due  despatch,  in  ac- 
cordance with  the  practice,  that  then  they 
should  find  for  the  defendants.  If  the 
delay  of  which  the  plaintiff  complains  was 
not  attributable  to  what  can  be  called  the 
custom  or  practice  of  the  port,  this  was  a 
misdirection.  For,  in  the  absence  of  any 
reference  to  the  custom  of  the  port,  and 
if  there  was  no  express  stipulation  in  the 
contract  to  regulate,  in  this  respect, 
the  rights  and  liabilities  of  the  plaintiff 
and  defendants,  it  would  be  the  duly  of 
the  chartereiB  to  provide,  when  or  shortly 
after  the  vessel  was  ready  to  discharge  its 
cargo,  appliances  of  the  kind  ordinarily 
in  use  in  the  port  for  the  purpose  of 
taking  delivery,  that  is,  in  the  present 
case,  lighters  or  other  small  vessels  ca- 
pable of  crossing  the  bar.  Did,  then,  the 
reference  to  the  custom  of  the  port  vary 
the  defendants'  liability  in  this  respect  P 
It  was  ai^ed  that  it  does  so,  because  the 
custom  or  practice  of  the  port  was  that 
vessels  should  be  entitled  to  lighters  in 
turn,  according  to  the  times  of  their  re- 
spective arrivals,  and  by  treating  the 
warp  and  lighters  as  one  entire  instru- 
ment for  unloading  vessels  outside  the 
bar.  But  there  was  no  evidence  that  a 
larger  number  of  Ughters  than  were  in 
use  at  the  time  in  question  in  the  port 
could  not  have  crossed  the  bar  daily  by 
means  of  the  warp,  and,  on  the  contrary, 
there  was  evidence  that  shortly  after- 
wards a  larger  number  of  lighters  were 
employed  in  unloading  vessels,  and  crossed 
the  bar  by  means  of  the  warp.  The  de- 
lay, therefore,  was  attributable  to  the 
number  of  lighters  at  the  port  being  in- 
sufficient for  the  number  of  vessels.  The 
number  of  lighters  cannot,  in  my  opinion, 
be  considered  as  a  matter  regulated  by  or 
dependent  on  the  custom  or  practice  of 
the  port.  It  would  not,  I  should  think, 
be  contended  that,  however  the  business 
of  the  port  might  increase,  it  could  be 
said  to  be  the  custom  or  practice  of  the 
port  that  the  only  lighters  for  hire  there 
should  be  such  as  the  company  were  for 
the  time  being   possessed  of.      In  my 


opinion  the  defendants  are  not,  by  the 
qualifying  reference  in  the  charter-party 
to  the  custom  of  the  port,  protected  £rom 
liability  for  delay  caused  by  the  number 
of  lighters  at  the  port  being  insufficient 
for  the  vessels  for  the  time  being  in  the 
port.     It  is  said  that  this  will  make  the 
words  "according  to  the  custom  of  the 
port "  inoperative,  and  strike  them  out  of 
the  contract.     But,  in  my  opinion,  this  is 
not  the  case.     These  words  will  qualify 
the  words  "with  all  despatch"   by  ex- 
cusing any  delay  caused,  for  example,  by 
the  preference  given  by  the  prac^oe  of 
the  port  to  mail  steamers,  or  by  no  work 
being  done  on  those  days  which  it  ia  the 
practice  of  the  port  to  observe  as  holi- 
days.    It  was  much  pressed,  in  the  course 
of  the  argument,  that  it  was  impossible 
for  the  charterers  to  provide  more  lighters. 
If^  however,  the  construction  which  I  have 
put  upon  the  contract  is  correct,  the  de- 
fendants cannot  protect  themselves  &om 
liability  to  pay  damages  to  the  plaintiff 
for  the  delay,  by  alleging  that  this  ia  at- 
tributable to  their  inability  to  discharge 
an  obligation  which  the  dersndants,  as  ho- 
tween   themselveB  and  the  plaintiff,  had 
undertaken. 

It  was  said  that  the  number  of  the 
lighters  was  insufficient  in  consequence 
of  there  being  at  the  time  an  unusually 
large  number  of  vessels  which  were 
waiting  to  discharge  their  cargo.  In  my 
opinion  if  such  was  the  case,  it  cannot 
excnse  the  defendants  £rom  liability.  For 
if  such  was  the  case,  the  delay  would  be 
caused  by  an  accident  of  which,  as  be- 
tween themselves  and  the  plaintiff,  the 
defendants  must  bear  the  loss. 

Bbett,  L.  J. — The  question  in  this  case 
is,  whether  there  ought  to  be  a  new 
trial  on  the  gronnd  of  misdirection.  The 
action  is  for  demurrage,  and  the  answer 
is  that  under  the  charter-party  the  dis- 
charge of  the  carg^  was  to  be  according  to 
the  custom  of  the  port,  and  that  it  was 
properly  discharged  in  accordance  with 
the  charter-party.  Lord  Coleridge  asked 
the  jury  whether  there  was  an  esteblished 
custom  of  the  port,  and  whether,  if  so, 
the  cargo  was  discharged  in  aoctvdanoe 
with  that  custom,  and  the  jury  answered 
both  questions  in  the  affirmative. 
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So  far  there  is  no  symptom  of  a  mis* 
direction.  But  it  is  said  that  the  Judge 
misdirected  the  jury  as  to  what  might 
and  what  might  not  be  a  part  of  the 
onstom  of  the  port.  The  objection  in 
reality  is  that  the  learned  Judge  admitted 
evidence  to  shew  that  certein  things 
were  part  of  the  onstom  of  the  port 
which  in  their  nature  oould  not  be  so. 

It  was  shewn  by  the  evidence  that  part 
of  the  custom  was  that  vessels  should  be 
unloaded  by  certain  lighters,  that  is  to 
say  by  those  belonging  to  a  certain  com- 
pany and  those  belonging  to  the  Qovem- 
ment,  and  that  such  lighters  were  only 
supplied  to  the  ships  in  turn  and  in  a 
particular  way.  It  was  shewn  that  this 
was  the  practice  of  the  port,  not  only  at 
the  time  when  the  ship  arrived,  but  had 
been  so  for  so  long  a  time  that  it  had 
become  a  rec(^nised  custom.  But  it  was 
urged  on  behau  of  the  plaintiff  that  this 
evidence  was  immatenal,  and  that  the 
learned  Judge  was  wrong  to  admit  it — 
that  this  evidence  was  in  fact  shut  out 
by  the  terms  of  the  charter-party,  Now 
the  charter-party  provides  tluit  the  cargo 
is  to  be  brought  to  and  taken  from  along- 
side at  merchants'  risk  and  expense,  and 
that  the  cargo  is  to  be  discharged  with 
tdl  despatch  according  to  the  custom  of 
the  port. 

In  other  words  the  cargo  is  to  be  dis- 
charged with  all  despatch  consistent  with 
its  being  discharged  in  the  way  in  which 
every  ship  is  invariably  discharged  at  that 
port.  What  then  is  the  manner  in  which 
the  vessel  is  to  be  discharged  P 

The  ship  cannot  cross  the  bar  and  mnst 
lie  outside.  The  discharge  must  there- 
fore take  place  by  lighters  which  are 
warped  along  a  fixed  cable  across  the 
bar,  and  when  they  have  crossed  the  bar 
they  are  warped  along  smaller  ropes  to 
the  ship's  side,  and  in  the  same  manner 
are  warped  in  again.  The  port  is  150 
miles  at  least  from  any  place  whence  any 
additional  lighters  can  be  procured,  and 
to  say  that  any  one  could  get  more 
lighters  for  the  purpose  of  unloading  a 
peurticnlar  ship  is  to  say  that  which,  from 
a  bnsinefls  point  of  view,  is  impossible. 
Theirefore^  a  priori,  one  would  suppose 
that  the  unloading  must  be  done  by 
lighters  belonging  to  that  port  only. 
Vou  48.— 4.BL,  C  J.  tc  KzcH. 
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Evidence  was  given  which  accords  with 
that  which  one  would  naturally  expect, 
that  the  unloading  had  to  be  done  by 
lighters  only,  and  not  by  such  lighters  as 
the  owners  of  the  cargo  oould  procure  at 
their  own  will  and  pleasure,  but  by  the 
lighters  belonging  to  the  company  and 
the  government.  Now  the  company  and 
government  would  only  supply  those 
lighters  in  one  particular  way;  namely, 
at  the  rate  of  one  lighter  per  day  to  the 
ships  in  tarn,  according  as  each  arrived 
and  was  reported. 

Therefore,  the  process  by  which  a  ship 
had  to  be  discharged  was  by  placing  itself 
on  the  turn  and  waiting  till  it  received 
from  the  Gk>vemment  a  permission  to 
have  one  lighter  per  day  to  discharge  the 
cargo.  So  far  from  thinkiag  that  this 
cannot  be  a  custom,  I  am  of  opinion  that 
it  is  the  only  substantial  custom  of  the 
port.  If  there  was  no  custom  whatever, 
and  the  charterer  could  have  supplied 
himself  with  a  hundred  lighters  at  once, 
he  must  still  use  them  by  going  along 
the  fixed  warp.  That  is  a  matter  of 
necessity,  and  therefore  the  use  of  the 
fixed  warp  cannot  be  called  an  essential 
part  of  the  custom,  but  an  essential  part 
of  the  custom  was  to  wait  till  the  vessel 
oould  get  a  lighter  in  her  turn.  There* 
fore,  unless  we  hold  that  the  defendants 
were  bound  to  go  to  any  distance  to  fetch 
lighters,  they  used  all  (Udgence  and  every 
despatch.  I  am,  however,  of  opinion 
that  it  was  an  essential  part  of  the 
onstom  that  the  charterers  were  not 
bound  to  get  lighters  from  any  other 
place,  in  any  other  way  or  at  any  other 
time,  but  only  from  the  company  and 
dovemment  at  such  times  as  they  would 
allow,  and  I  am  of  opinion  that  that  was 
a  valid  custom,  that  the  learned  Judge 
was  right  to  admit  the  evidence,  that 
the  verdict  was  right,  that  upon  the 
findings  no  other  judgment  oould  be 
entered,  and  that  consequently  this  judg- 
ment ought  to  be  affirmed. 

Judgment  affirmed. 

Solicitoit— Chester,  Uiqnliatt  &  Co.,  agenU  for. 
Biadshair,  Barrow-in-FnrneeB,  fov  plaintiff;' 
Allin  &  Oieenop,  for  defendants. 


8  A 


Digitized  by 


Google 


^^-. 


.  oTx  .^j^/fjt'y'fJ^ 


362 


QtTBEirs  BENOH,  COMMON  FLEAS  AND  EXCHBQUBB. 


[N.  S. 


J,4.} 


BSnAIN  V.    BOSSITEB.* 


[IN  THE  COUBT  OP  APPEAL.] 

{AffwUfrom  the  Exchequer  Division.) 

1879. 
March  3, 

Statute  of  Frauds  (29  Car.  2.  e.  8.  s.  4) 
— Ooniraet  not  to  be  performed  unthin  a 
Tear — Part  PetforrfMnee — Ooniraet  of  Ser- 
vice—Judicature Act,  1873  (36  ^  37  Viet, 
e.  66),  see.  25,  sub-sec.  7. 

Under  section  4i  of  the  Statute  of  Frattds 
a  parol  contract  not  to  be  performed  within 
a  year  is  not  void,  though  no  action  ean 
be  brought  upon  it ;  and  no  fresh  ooniraet 
ean  be  impUed  from  acts  done  in  pursu- 
ance of  and  during  the  enistenee  of  such 
eontraet. 

The  editable  doctrine  of  part  perform- 
ance taJwig  contracts  out  of  the  operation  of 
section  4  of  the  Stcttuie  of  Frauds  cannot 
be  extended  by  the  High  Court  of  Justice, 
under  section  24,  sub-section  7  of  the  Judi- 
cature Act,  1873,  beyond  the  limits  to 
which  it  uias  confined  by  the  Courts  of 
Equity.  It  is,  therefore,  appUcahle  only  to 
oaniraets  for  the  sode  and  purchase  of 
lands,  and  not  to  a  eontraot  of  service. 

The  plaintiff  in  this  case  was  engaged 

Sthe  defendant  in  the  capacity  of  clerk. 
«  terms  of  the  agreement  of  service 
were  fixed  on  Satnrdaj,  April  21,  1877, 
and  were  reduced  into  writing  on  that 
day,  bat  the  writing  wae  not  signed  by 
the  parties.  Under  the  agreement  the 
plarntifE  was  to  serve  the  defendant  for  a 
year  from  Monday,  the  23rd  of  April,  at 
a  monthly  saJaiy. 

The  d^endant  accordingly  entered  into 
the  service  on  Monday,  the  23rd  of 
April,  and  continued  to  serve  the  de- 
fendant, as  clerk,  upon  the  terms  con. 
tained  in  the  agreement,  for  seven  months, 
at  the  end  of  which  time  he  was  dismissed 
by  the  defendant  (who  had  given  him  a 
month's  notice  of  dismissal) ;  all  the 
wages  due  to  him  in  respect  of  the  time 
dnring  which  he  had  served  being  duly 
paid. 

Thereupon,  the  plaintiff  bronght  this 
action  for  wrongful  dismissal.    By  way 

*  Oonm  Brett,    L.J.;    Cotton,    LJ.;    and 
Thamger,  LJ. 


of  defence,  the  defendant  justified  the 
dismissal  on  various  grounds,  and  also 
pleaded  that  the  contract  was  not  to  be 
performed  within  a  year  within  the  4th 
section  of  the  Statute  of  Fraads,  and 
that  therefore  the  action  would  not  lie. 

At  the  trial,  after  hearing  the  evidence 
of  the  plaintiff  as  to  the  making  of  the 
contract,  Hawkins,  J.,  directed  a  verdiot 
for  the  defendant  on  the  ground  that  the 
contract  was  within  the  4th  section  of  the 
Statute  of  Frauds,  and  gave  judgment 
accordingly. 

On  the  22nd  of  May,  1878,  the  Ex- 
chequer Division  was  moved  for,  and  re- 
fused, an  order  nisi  for  a  new  trial  on  the 
ground  of  misdirection. 

On  appeal, 

Firth,  for  the  plaintiff,  contended  that 
there  was  evidence  of  a  new  contract  to 
be  implied  from  the  acts  of  the  parties, 
and,  secondly,  that  the  part  performance 
of  the  contract  by  the  plaintiff  by  en- 
tering upon  the  employment  was  suf- 
ficient to  take  the  case  out  of  the  statute. 
An  order  mm  having  been  granted, 

Lawrance  and  P.  B.  Hutchins  now 
shewed  cause. — The  contract  was  com- 
plete on  Saturday,  the  2l8t  of  April.  It 
18  a  subsisting  contract,  though  it  cannot 
be  sued  upon — Snelling  v.  Lord  Hunting- 
field  (1).  But  no  other  contract  can  be 
implied  as  long  as  the  express  contract 
subsists.  The  service  of  the  plaintiff  was 
admittedly  under  the  contract  of  the  2l8t 
of  April.  Therefore  the  service  is  not  one 
from  which  any  other  contract  of  service 
can  be  implied — Qiraud  v.  Biichmond  (2), 
Leroux  v.  Brown  (3),  Banks  v.  Cross- 
land  (4),  Johnson  v.  Appleby  (5).  The 
cases  which  decide  that  the  contract  is 
not  void  bat  only  unenforceable  have 
been  acted  upon  too  long  to  be  now  over- 
ruled.   As  to  the  question  of  part  per. 

(1)  lCr.M.&B.20;  b.  c.  4  Lair  J.  Bep.  Ezoh. 
282.' 

(2)  2  Com.  B.  B«p.  8S6;  s.  e.  15  Law  J.  Bep. 
OJP.  180. 

(3)  12  Com.  B.  Ben.  801 ;  •.  o.  22  Law  J.  Bep. 
CJ.l. 

U)  44  Law  J.  Bep.  M.O.  8 ;  a.  c  Law  Bep.  10 
Q.B.  97. 

(6)  48  Law  J.  Bep.  C.P.  146 ;  8.  e.  Law  Bep.  0 
O.P.  168. 
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fonnanoe.  that  is  an  equitable  dootrind 
applied  Ttj  the  Equity  Courts  to  oases 
involying  the  purchase  and  sale  of  lands. 
Bnt  the  doctrine  has  never  been  applied 
either  at  law  or  in  eqnitj  to  any  other 
kind  of  contract. 

Firth,  in  support  of  the  rule. — A  con- 
tract which  comes  within  the  mischief  of 
section  4  of  the  Statute  of  Frauds  is  not 
merely  unenforceable,  but  void  for  all 
legal  purposes — Gatrington  v.  Boots  (6). 
In  that  case,  speaking  of  the  effect 
of  the  4th  section  of  the  Statute  of 
Frauds,  Lord  Abinger  says,  "  I  think  that 
the  meaning  of  the  statute  is  not  that 
the  contract  shall  stand  for  all  purposes 
except  that  of  being  enforced  by  action, 
but  it  means  that  the  contract  shall  be 
altogether  Toid."  And'  Parke,  B.,  says, 
"  An  agreement  which  cannot  be  enforced 
either  side  is  a  contract  void  alto> 


on 


The  same  doctrine  is  laid  down 
V.  Lamb  (7),   where  Alderson, 


gether." 
in  Beed 

B.,  says  that  there  is  no  difference  be' 
tween  sec.  4  and  sec.  17.  See  also  Lord 
Ellenborough's  judgment  in  Inmom  v. 
Stamp  (8).  The  judgments  in  Leroux 
T.  Brown  (3)  are,  no  doubt,  to  a  certain 
extent  inconsistent  with  the  above  dicta. 
There  is  a  conflict  of  opinion  on  the  sub- 
ject ;  but  the  construction  which  makes 
the  contract  void  is  the  one  which  is  more 
consistent  with  common  sense.  Other- 
wise the  contract  is  preserved  as  a  sort  of 
entity  which  cannot  be  grasped,  existent 
only  for  the  purpose  of  doing  evil.  Being 
void  in  part  the  contract  should  be  held 
void  altogether  —  Thomas  v.  Williams 
(9).  If  we  contract  is  void,  it  may  be 
treated  as  no  contract,  and  a  new  con- 
tract must  be  implied  for  a  yearly  service, 
to  terminate  which  at  the  least  a  reason- 
able notice  must  be  given.  As  to  the 
doctrine  of  part  performance  it  is  true 
that  Courts  of  Equitv  only  applied  it 
to  contracts  within  the  4th  section  of 
the  Statute  of  Frauds,  where  the  con- 
tract related  to  the  sale  of  land.  The 
principle  upon  which  the  Courts  of  Equity 


mve  relief  is  shewn  by  Johnson  v.  The 
Shrewsbury  and  Birmingham,  Baihvay 
Oompany  (10),  and  Pickering  v.  The 
Bishop  of  My  (11).  They  would  not 
interfere  in  any  case  where  they  were  not 
assured  that  the  plaintiff  had  not  an 
adequate  remedy  in  damages.  The  reason 
of  ijiis  rule  as  to  part  performance  is  that 
the  Court  will  not  allow  the  statute  to  be 
used  against  good  conscience^JJond  v. 
Hopkins  (12),  and  Morphett  v.  Jones  (13). 
The  present  case  is  as  much  against 
conscience  as  any  case  can  be.  And  now 
by  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  sec.  24,  sub-sec.  7,  the 
doctrine  of  equity  may  be  applied  to 
cases  dealt  witn  by  the  common  law  di- 
visions. We  have  now  a  union  of  equity 
principles  with  common  law  jurisdiction ; 
and  the  Court  may  give  the  plaintiff  his 
remedy  in  damages  for  the  defendant's 
breach  of  good  &ith.  The  plaintiff  has 
been  put  in  such  a  position  that  it  is  a 
breach  of  good  faith  for  the  defendant  to 
avail  himself  of  the  statute. 

Bbett,  L.J. — ^I  am  of  opinion  that  this 
rule  should  be  discharged.  I  think  that 
Mr.  Justice  Hawkins  was  right,  and  I 
think  that  the  Exchequer  Division  was  also 
right.  It  seems  to  me  to  have  been  proved 
beyond  contradiction  that  on  Saturday, 
the  2l8t  of  April,  an  express  contract  of 
service  was  made  for  a  year,  to  commence 
on  the  Monday  following.  It  is  clear 
that  such  an  express  contract  is  within 
the  4th  section  of  the  Statute  of  Frauds ; 
that  is  to  say,  it  is  a  contract,  bnt  being 
only  verbal  neither  party  can  bring  an 
action  upon  it  so  as  to  charge  the  other. 
But  then  it  is  suggested  that  as  the  plain- 
tiff did  on  Monday  enter  into  the  service 
and  continued  in  it  for  some  time,  we 
may  from  his  so  doing  imply  another  con- 
tract to  serve  for  a  year,  bringing  with  it 
the  same  consequences  as  the  original 
contract,  but  outside  the  operation  of  the 
Statute  of  Frauds.  It  is  said  that  we 
can  make  this  implication   because  the 


(6)  2  Mee.  &  W.  248 ;  a.  c.  6  Law  J.  Bep.  £zch.  (10)  3  Be  Oez,  M.  &  0.  914 ;  a.  &  22  Lair  J. 
96.  Bep.  Chanc  821. 

(7)  6  £zeli.  Rep.  130;  a.  c.  20  law  J.  Rep.  (11)  2  Yon.  &  C.  249 ;  a.  c.  12  Law  J.  Rep. 
Ezch.  161.  Chanc.  271. 

(8)  1  Stark.  12.  (12)  1  Sch.  &  Lef .  413. 

(9)  10  B.  &  C.  864.  (13)  I  Swuiat.  172. 
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first  contract  is  void.  But  in  the  first 
place,  according  to  the  tme  view  of  the 
Btatate,  it  is  not  right  to  say  that  the 
contract  is  void,  in  mj  opinion,  either 
under  the  17th  or  4th  sections  of  the 
statute ;  at  all  events  it  is  not  so  under 
tlie  4th  section.  The  contract  exists, 
though  no  one  can  he  charged  on  it.  Bat 
if  the  original  contract  still  exists,  it  seems 
to  me  that  we  cannot,  from  acts  done  in 
the  performance  of  that  contract,  implj-  a 
new  and  distinct  one.  The  acts  are  done 
with  the  intention  of  acting  under  the 
original  contract,  and  therefore  we  should 
be  drawing  an  inference  contrary  to  the 
truth  if  we  should  infer  that  there  was 
another  contract.  I  think  that  it  is  a 
proposition  which  cannot  be  controverted, 
that  no  new  contract  can  be  implied  from 
acts  done  under  an  express  contract, 
which  is  stUl  in  existence.  All  that  can 
be  said  is  that  no  one  can  be  charged 
upon  that  contract,  because  it  is  not  in 
writing.  Cases  were  cited  in  support  of 
the  contrary  view,  especially  Ga/rrvngton 
T.  BootB  (6)  and  Beed  v.  Lamb  (7),  and 
it  was  said  that  those  cases  contained  a 
judicial  declaration  that  contracts  within 
the  4th  section  of  the  Statute  of  Frauds, 
though  admitted  to  have  been  made,  were 
to  all  intents  and  purposes  void  if  not  in 
writing.  With  regard  to  the  dicta  re- 
ferred to,  it  is  enough  to  say  that  the 
proposition  so  stated  was  not  necessary 
in  those  terms  for  the  decision  of  those 
cases.  It  beiuK  admitted  that  no  action 
could  be  brou^t  on  the  contract  itself 
because  it  was  not  in  writing,  it  is  also 
clear  that  neither  party  could  be  made 
liable  upon  it  indirectly  by  any  action 
which  necessitated  the  admission  of  the 
existence  of  the  contract.  No  doubt 
phraaes  were  used  in  the  cases  referred 
to  implying  that  the  contract  was  void ; 
but  the  question  was  elaborately  com- 
mented on  in  the  case  of  Lerotioi  v.  Brown 
(3)  by  Maule,  J,,  and  Jervis,  C.J.,  who 
took  the  same  view  as  to  those  expressions 
as  myself,  and  gave  clearly  the  interpreta- 
tion necessary  for  that  case,  namely,  that 
the  contract  is  not  void,  but  only  incapable 
of  being  enforced,  and  that  any  right 
which  depends  upon  the  contract  as  such 
cannot  be  maintained.  If  it  had  been 
otherwise,  the  Court  would  have  decided 


in  that  case  that  the  law  had  merelv  a  ter- 
ritorial application,  whereas  if  we  role 
merely  applies  to  the  enforcement  of  the 
contract,  then  it  is  a  law  with  respect  to 
the  procedure  of  the  Court,  and  therefore 
applicable  to  contracts  made  abroad  as  weU 
as  in  this  country.  Besides  this,  the  case  of 
SnelUng  v.  Lord  Hwitingfield  (1),  so  &r 
frova.  having  been  overruled,  has  been 
strongly  supported  in  the  case  of  Lerovx 
v.  Broion  (3),  and  ought  not,  in  my  opi- 
nion, to  be  overtuled  now.  In  my  opinion, 
therefore,  the  contract  in  tiie  present  case 
was  not  void,  but  was  an  existing  con- 
tract, and  from  acts  done  merely  in  part 
perfonnanoe  of  it,  we  cannot  imply  an- 
other independent  contract.  It  is  the 
plaintiff's  misfortune  that  he  can  only 
insist  on  a  hiring  for  a  year  by  relying  on 
the  original  contract,  but  it  is  a  contract 
on  which  he  cannot  rely,  and  therefore  he 
cannot  maintain  the  action. 

Then  it  has  been  said  that  as  there  has 
been  part  performance,  the  Court  may 
look  at  the  contract  notwithstanding  the 
Statute  of  Frauds,  because  of  the  equit- 
able principle  which  existed  before  the 
Judicature  Acts.  Now  we  know  that  in 
such  a  case  the  Courts  of  Equity  did  look 
to  see  what  the  contract  was,  with  regard 
to  sales  or  leases  of  lands ;  but  the  appli- 
cation of  the  principle  was  confined  exclu- 
sively to  land,  and  was  never  extended 
to  contracts  such  as  the  one  before  ns, 
because  there  were  no  means  of  brinnng 
such  contracts  before  the  Court.  Kiey 
would  not  entertain  a  suit  for  specific 
performance  of  a  contract  of  service,  and 
so  such  a  case  could  not  come  before 
them.  As  to  the  application  of  the  doc- 
trine to  questions  affecting  land,  I  shall 
say  no  more  but  that  they  were  bold  de- 
cisions on  the  statute.  The  principle  was 
never  applied  to  any  other  form  of  con- 
tract before  the  Judicature  Acts.  Can 
we  so  apply  it  now  P  I  think  that  the 
true  principle  of  the  Judicature  Act  is, 
that  it  coiners  no  right  which  no  one 
possessed  before,  either  in  the  Courts  of 
Law  or  of  Equity.  If  it  did,  it  would 
alter  the  rights  of  parties,  whereas  in 
truth  it  only  transfers  the  procedure.  No 
one  could  be  charged  on  this  contract 
before  the  Judicature  Acts,  either  at  law 
or  in   equity,  and  if  the  plaintiff  were 
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enabled  to  enforce  this  claim,  either  at  law 
or  in  equity,  it  woald  be  an  alteration  of 
the  law.  I  am  of  opinion  that  the  law 
remains  as  it  was,  and  that  the  plaintiff's 
okdm  cannot  be  enrforoed. 

OoTTOH,  L.J. — In  this  case  we  refused 
to  gpraot  a  role  on  the  question  whether 
a  new  contract  was  expreaslr  entered 
into  on  the  Monday.  On  the  ower  points 
we  granted  a  rule,  because  we  thought 
them  worthy  of  argument,  and  having 
heard  every  ai^ument  which  can  be  ad- 
vanced on  behalf  of  the  plaintiff,  we 
think  the  rule  must  be  discharged. 

It  is  said  that  though  this  contract 
cannot  be  enforced,  yet  there  is  another 
contract  which  can  be  enforced,  to  be 
implied  from  the  actions  of  the  parties  ; 
and  it  has  been  attempted  to  take  the 
case  out  of  the  operation  of  the  rule  that 
no  contract  can  be  implied  in  the  face  of 
an  express  contract,  by  shewing  that  the 
express  contract  was  void  to  all  intents 
and  purposes  under  section  4  of  the  Sta- 
tute of  Frauds.  But  I  do  not  think 
that  is  the  true  construction  of  the  sec- 
tion, the  language  of  which  is  that  no 
person  shall  be  charged  on  such  a  con- 
tract. 

Before  I  go  into  the  cases,  I  may  ob- 
serve that  to  hold  that  this  section  makes 
those  contracts  which  come  under  its 
operation  void,  would  be  inconsistent 
with  the  action  of  the  Courts  of  Equity 
with  regard  to  part  performance  in  ques- 
tions affecting  lands.  If  such  contracts 
were  void,  the  Courts  of  Equity  would 
not  have  restored  them.  But  the  ground 
of  their  action  was  this,  that  the  statute 
does  not  render  the  contract  void,  but 
requires  certain  evidence  to  be  given  in 
certain  cases ;  and  the  Courts  of  Equity 
have  been  accustomed  to  dispense  with 
that  evidence  in  certain  oases.  Thbn  let  us 
look  at  the  cases.  In  Oarrington  v.  Roots 
(6)  and  Beed  v.  Lamib  (7)  there  are 
expressions  from  which  it  may  be  g^ 
thered  that  section  4  of  the  statute  ren- 
ders the  contract  void.  But  as  to  the 
dicta  of  Lord  Abinger,  there  is  a  passage 
in  his  judgment  which  I  think  explains 
his  meaning.  The  action  related  to  a 
sale  of  growing  crops,  and  was  in  the 
form  of  trespass,  for  removing  the  plain- 
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tiff's  cart,  which  he  sent  to  carry  the 
roots  away.  Lord  Abinger  in  that  case 
said,  "Wherever  an  action  has  been 
brought  on  the  assumption  that  the  eop.- 
tract  is  good  at  law,  that  seems  to  me  to 
be  in  effect  an  action  on  the  contract." 
He  points  out  that  the  action  was  brought 
on  the  assumption  that  there  was  a  con- 
tract, good  at  law,  between  the  parties, 
and  was  brought  in  effect  to  enforce  that 
contract,  and  came  therefore  within  the 
express  prohibition  of  the  Statute  of 
Frauds. 

Then  Parke,  B.,  says,  "  Does  he  mean 
an  agreement  in  &ct,  operating  as  a  li- 
cense only,  or  a  binding  contract  for  the 
sale  of  the  crop,  and  for  him,  the  plain- 
tiff, to  have  a  right  of  entry  on  the  land 
to  gather  it  P  I  think  the  latter  is  the 
true  construction,  and  that  it  means  a 
contract  which  the  one  parfy  could  en- 
force against  the  other  as  a  matter  of 
right." 

That  passage  explains  the  meaning  of 
the  previous  dicta.  We  need  not  go  mto 
the  judgment  in  Seed  v.  Lami  (7).  In 
that  case  the  contract  was  said  to  be  for 
a  special  purpose  void,  and  we  must  treat 
such  contracts  genertdly  as  not  void,  but 
incapable  of  being  enforced. 

Then  as  to  the  second  point,  that  the 
contract  may  be  enforced,  because  it  has 
been  in  part  performed.  Let  us  see  what 
is  the  nature  of  the  doctrine  of  part  per- 
formance. It  is  said  that  the  principle 
is  that  the  Court  will  not  allow  one  party 
to  a  contract  to  take  advantage  of  part 
performance  of  the  contract,  and  to  per- 
mit the  other  party  to  change  his  position 
or  incur  en>ense  or  risk  under  the  con- 
tract, and  then  to  deny  that  the  contract 
exists,  for  this  would  be  contrary  to  con- 
science. I  admit  some  dicta  of  learned 
Judges  point  this  way ;  but  it  is  not  the 
right  explanation  of  the  doctrine,  for  if  it 
were,  purt  payment  of  the  purchase-mo- 
ney would  come  within  iSie  rule,  and 
would  take  the  contract  out  of  the  sta- 
tute. But  it  is  quite  clear  and  well  es- 
tablished that  the  receipt  of  any  sum, 
however  large,  by  one  party  under  the 
contract,  wul  not  entiUe  the  other  to 
enforce  a  contract  which  comes  within 
the  section.  But  what  can  be  more  oon- 
trai7  to  conscience  than  that,  after  a  man 
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haa  received  a  large  sum  of  money  in  pnr. 
Boance  of  a  contract,  he  shonld  deny  that 
the  contract  exists  P  The  real  principle 
is  this.  If  the  Court  found  a  man  in 
occDpation  of  land,  or  doing  acts  with 
regard  to  it  under  circumstances  which 
would,  •prima  facie,  render  him  a  tres- 
passer, the  Court  would  say  that  there  was 
strong  evidence  itosa.  the  user  of  the 
land  of  the  existence  of  a  contract,  and 
would  therefore  allow  parol  evidence  to  be 
brought  to  shew  the  real  circumstances 
under  which  possession  was  taken.  That 
being  so,  does  the  doctrine  apply  to  the 
present  case  P  The  plaintifE  has  actually 
entered  the  service  of  the  defendant. 
Does  this  overt  act  in  part  performance 
of  the  contract  enable  us  to  look  at  the 
contract,  though  it  is  not  in  writing  P 
Does  the  Judicature  Act  enable  as  to  do 
80  P  Sub-section  4  of  section  24  of  the 
Judicature  Act,  1873,  enacts  that  the 
Courts  "  shall  recognise  and  take  notiee 
of  all  equitable  estates,  titles  and  rights, 
and  all  equitable  duties  and  Uabilities  ap- 
pearing incidentally  in  the  course  of  any 
cause  or  matter,  in  the  same  manner  in 
which  the  Court  of  Chancery  would  have 
recognised  and  taken  notice  of  the  same." 
The  effect  of  that  section  clearly  is  this : 
it  enables  the  Common  Law  Courts  to 
enforce  rights  formerly  enforceable  in 
equity  only,  without  remitting  the  matter 
to  a  Court  of  Equity.  Then,  by  sub- 
section 7,  "the  IXIgh  Court  of  Justice 
and  the  Court  of  Appeal  respectively 
....  shall  have  power  to  grant  and 
shall  grant,  either  absolutely  or  on  such 
terms  and  conditions  as  shall  seem  to 
them  just,  all  such  remedies  whatsoever 
as  any  of  the  parties  thereto  may  appear 
to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in 
such  cause  or  matter."  This  is  clearly 
a  legal  claim.  There  would  be  no  diffi- 
culty in  enforcing  it  in  a  Court  of  law,  if 
it  were  enforceable.  The  end  of  the  sec- 
tion gives  the  object,  "  so  that,  as  far  as 
possible,  all  matters  in  controversy  be- 
tween the  said  parties  respectively  may 
be  completely  and  finally  deteiioined, 
and  all  multiplicity  of  le^I  proceedings 
concerning  any  of  such  matters  avoided." 


I  agree  with  my  Lord,  that  it  was  not  in- 
tended to  give  any  new  rights  to  the 
parties  by  that  section,  but  merely  to 
enable  the  High  Court  of  Justioe,  as  one 
Court,  to  deal  with  all  matters  within 
the  jurisdiction  of  Chancery  and  Common 
Law. 

But  even  if  this  were  not  so,  we  oould 
not  make  this  order  absolute.  The  doc- 
trine of  part  performance  has  always 
been  confined  to  questions  rela4iing  to 
land,  and  has  -never  been  extended  to 
contracts  of  service,  and  I  do  not  think 
we  ought,  from  any  vague  notion  of  ap- 
plying equitable  principles,  to  extend  the 
rule  to  cases  in  which  the  Courts  of 
Equity  never  interfered. 

Thesiqsb,  L.J. — There  are  two  ques- 
tions in  this  case — first,  whether  the 
plaintiff  can  maintain  an  action  upon  this 
contract  at  all ;  and  secondly,  if  he  can- 
not at  law,  whether  he  can  in  equity. 

I  am  reluctantly  forced  to  subscribe  to 
the  opinion  that  he  cannot.  I  say  re- 
luctantly because  it  is  manifestly  unjust 
that  where  there  has  been  a  contract  of 
hiring  which  has  been  acted  upon,  one 
pariPjT  who  has  had  the  advf^tage  of  the 
contract  should  be  able  to  put  an  end  to 
it;  and  I  should  have  been  glad  to  have 
decided  that  the  plaintifE  was  entitled  at 
least  to  reasonable  notice  of  dismissal. 

First,  then,  has  the  plaintiff  a  right  of 
action  at  all  P  Now  it  is  beyond  a 
doubt  that  this  contract  was  formally 
made  upon  the  21st  of  April,  and  it  is 
not  in  dispute  that  if  so,  it  comes  witlun 
the  operation  of  section  4  of  the  Statute 
of  Frauds.  The  question  then  arises, 
what  is  the  effect  of  the  statute  on  such 
a  contract?  Is  it  that  the  contract  is 
entirely  swept  away  so  that  it  does  not 
stand  in  the  way  of  the  proof  of  any 
other  contract,  or  is  it  that  the  contract 
still  exists  but  cannot  be  enforced  P  No 
doubt  there  are  certain  dicta  from  which 
it  might  appear  that  certain  Judges  have 
considered  the  contract  as  absolutely  void. 
But  if  those  dicta  are  looked  at  by  them- 
selves we  shall  find  that  they  were  not 
necessary  for  the  decision  of  the  cases  in 
which  they  appear,  and  if  we  look  to 
subsequent  cases   we   find  that    it    has 
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iMon  distinoiiy  decided,  when   the  de- 
cision was  necessary  for  the  case,  that 
the  oontraot  is  not  aotnallj  void. 

If  we  look  at  the  words  of  the  statute, 
we  shall  find  that  it  is  impossible  to  hold 
that  they  make  the  contract  roid.  That 
it  is  not  so  is  shewn  by  the  ftot  that  where 
one  party  has  signed  the  oonHraot  and  the 
other  has  not,  the  party  who  has  signed 
may  be  oharg^ed  apon  it,  but  the  party 
who  has  not  signed  cannot.  Another 
reasonable  argument  is  this — ^the  cases  of 
Oarrington  v.   Bool*   (6)    and   Beed    v. 

•  Lamb  (7)  point  to  the  theory  that  thoagh 
tiiere  is  a  difference  in  language  between 

.the  two  sections  they  are  really  in  sub- 
stance  identical.  Bat  it  by  no  means 
follows  that  contracts  nnder  the  17th 
section  are  absolutely  yoid  for  all  pur- 
poses, for  the  statute  itself  provides  that 
part  performance  enables  the  Court  to 
look  at  the  contract  though  not  in  writing; 
but  this  could  not  be  if  the  contract  were 
absolutely  void.  But  we  need  not  pursue 
the  question  of  principle  further,  for  the 
case  of  SneUmg  v.  Lord  Htmtmgfieild  (1) 
has  never  been  overruled,  it  is  a  distinct 
authority  which  has  been  repeatedly 
folbwed.  It  decides  that  a  contract 
not  enforceable  under  the  4th  section 
of  the  Statute  of  Frauds  still  exists  as  a 
contract,  and  no  implied  contract  can  be 
set  up  when  an  express  contract  is  in 
existeiice.  Therefore,  though  it  may  be 
hard  upon  the  plaintifip,  if  we  are  to  fol- 
low SndUng  v.  Lord  HunHngfield  (1), 
the  law  is  clearly  laid  down  for  us,  and 
we  are  bound  by  its  authority. 

There  is,  therefore,  still  in  existence 
an  express  contract  made  on  Saturday, 
the  24th  of  April,  and  the  plaintiff  cannot 
maintain  an  action  upon  it :  on  the  other 
hand  he  cannot  bring  an  action  on  an 
implied  contract,  for  there  is  an  express 
one  in  existence.  As  to  the  other  matter, 
it  has  been  held  that  though  the  plaintiff 
has  no  right  to  recover  on  the  executory 
contract.,  yet  if  it  has  been  executed  to 
the  extent  of  the  plaintiff  entering  upon 
the  service,  that  is  enough  to  entitle  him 
to  be  paid  for  his  services,  and  it  would 
be  difficult  to  see,  if  we  were  not  bound 
by  authority,  why,  if  the  plaintiff  can  sue 
upon  a  quantum  meruit,  he  should  not 
equally  be  entitled  to  claim  that  he  shall 
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not  be  dismissed  without  reasonable 
notice,  or  without  such  notice  as  was 
stipulated  for  in  the  contract.  But 
the  point  has  been  expressly  decided  in 
SneUing  v.  Lord  Htmtingfidd  (1),  in 
which  Lord  Lyndhurst  seems  to  treat 
it  as  a  matter  of  law,  that  the  plain- 
tiff can  recover  in  respect  of  services 
actually  rendered,  but  not  with  respect 
to  notice  of  dismissal.  This  seems  to 
be  the  doctrine  of  the  Common  Law. 
Then  if  we  turn  to  Equity,  we  find  that 
it  has  been  held  as  regards  a  sale  of 
land  that  when  ihere  has  been  an  entry 
by  one  party  to  the  contract,  that  is 
an  overt  act,  apparently  done  under  a 
contract,  which  enables  the  Court  to 
look  at  the  contract  to  see  to  what  actual 
contract  the  overt  act  is  referable.  I 
do  not  see  why  the  same  doctrine  should 
not  be  applied  to  the  case  of  a  contract 
of  service,  and  as  the  principles  of  equity 
are  founded  on  this,  that  the  Court  will 
not  allow  a  fraud  on  the  part  of  one  party 
to  a  contract  on  the  &ith  of  which  the 
other  party  has  altered  his  position,  I  do 
not  see  why  that  principle  does  not  em- 
brace a  contract  of  service.  At  the  same 
time  I  feel  that  doctrines  of  this  nature 
are  not  to  be  arbitrarily  extended,  and 
that  we  cannot  go  beyond  what  the 
Courts  of  Equity  have  decided  as  to  the 
principle  of  relief  and  the  class  of  cases 
to  which  it  is  to  be  applied.  Therefore, 
unless  we  distinctly  see  that  the  prin- 
ciples applicable  to  land  ought  to  be 
extended  to  contract  of  service,  though  I 
do  not  think  we  are  prevented  by  section 
25  of  the  Judicature  Act,  1873,  from 
doing  BO,  I  do  not  think  we  ought  to 
extend  the  doctrine  of  part  performance 
beyond  its  application  by  the  Courts  of 
Equity. 

Order  discharged. 


Soliciton— W.  Tanner,  for  plaintiff;  Pike  te  Son, 
for  defendant. 
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Bai  of  Sale— 17  ^  18  Fict.  e.  Z6—Affi. 
davit — Deseription  of  Beridence  and  Occu- 
pation of  MaJeer. 

The  "  descriptuyn  of  the  residenee  and 
oemtpation  of  the  person  making  or  giving  " 
a  bvtt  of  sale  reqvired  by  17  ^  18  Viat.  e. 
36  (the  Bias  of  Sale  Act,  1854),  s.  1,  to 
be  filed  with  the  bUl  of  sale,  is  the  de- 
scription of  such  residenee  and  oeewpation  at 
the  date  of  the  afpdami,  and  not  at  the 
Hme  of  the  making  or  gimng  of  the  bUl  of 
sale. 

This  was  aa  appeal  bj  the  plaintiff 
trova.  a  judgment  of  the  Common  Pleas 
Division,  discharging  an  order  nisi  for  a 
new  trial. 

The  sustion  was  an  interpleader  issue, 
in  which  the  plaintiff  claimed  against  the 
defendant,  an  execution  creditor,  under  a 
bill  of  sale  given  by  the  debtor,  John 
Pace,  who  at  the  date  of  the  giving  of  the 
bill  of  sale  was  residing  at  Cranbrook 
House,  Kenning^n  Boad,  Lower  Clap- 
ton. After  the  giving  of  the  bill  of  sale, 
but  before  it  was  registered,  the  maker  of 
it  changed  his  residence  to  "  St.  Anne's 
Villa,  Wood  Green."  In  the  affidavit 
filed  with  the  bUl  of  sale  the  maker  was 
described  as  "  now  residing  at  St.  Anne's 
ViUa,  Wood  Gh-een." 

At  the  trial  a  verdict  was  directed  for 
the  defendant  on  the  ground  that  the  bill 
of  sale  was  void  under  section  1  of  the 
Bills  of  Sale  Act,  1854,  for  not  stating 
the  place  of  residence  of  the  maker  at  the 
time  when  the  bill  of  sale  was  made. 

The  plaintiff  obtained  an  order  nisi  for 
a  new  trial  on  the  ground  of  misdirec- 
tion, which  order  was  afterwards  dis- 
cha^^  by  the  Common  Pleas  Division. 

On  appeal, 

Fitday,  for  the  plaintifil — It  is  more  in 
accordance  with  the  words  of  the  Act, 

*  Coram  Bramwell,  L  J. ;  Brett,  L.  J. ;  and  Cot- 
ton, L.  J. 


and  more  to  the  interest  of  creditorg, 
that  the  residence  of  the  maker  of  the 
bill  of  sale  at  the  time  of  the  reg^tration 
shoold  appear  in  the  affidavit  than  the 
description  of  his  residence  when  he  gave 
the  bill,  the  object  being  to  trace  the 
debtor — HaMon  v.  English  (1).  The  Lon- 
don and  Westminster  Loan  Discount  Oom- 
pcmy  V.  Ohaae  (2),  is  against  the 
plaintiff's  contention,  bat  if  reason  is  the 
other  way  it  may  be  overruled.  See 
also  Broarieh  v.  Seal^  (3),  Pidtaird  v. 
Brets  (4),  South  v.  Boublot  (5),  Jones  y. 
Harris  (6).  < 

The  defendant  in  person. — The  oases 
which  are  in  my  favour  are  rightly  de-  . 
dded.  Ghreat  confusion  would  result 
&om  a  change  in  the  law.  The  object  is 
to  identify  the  giver  of  the  bill  of  sale ; 
and  this  is  best  attained  by  ascertaining 
where  he  was  and  what  he  was  doing 
when  the  bill  of  sale  was  given.  There 
is  no  real  hardship  on  the  plaintiff  in 
this  case,  neither  can  the  argument  of 
hardship  prevail.  See  the  observations 
of  Williams,  J.,  in  The  London  and  West- 
minster Loan  Biseovnt  Oompamy  v.  Ohaoe 

(2). 

Our.  ado.  vuU, 

The  following  judgments  were  de- 
hvered  on  the  22nd  of  Maroh,  1879  :— 

Beamwbll,  L.J.  —  This  case  is  very 
embarrassing.  The  question  is,  whether 
an  affidavit  stating  truly  the  residence 
of  the  maker  of  the  bill  of  sale  at  the 
time  of  the  making  of  the  affidavit,  which 
was  not  the  residence  at  the  time  of  the 
giving  of  the  bUl  of  sale,  nor  that  in  the 
bUl  of  sale,  is  sufficient  under  the  Bills  of 
Sale  Act,  17  &  18  Vict,  c,  36  (7).   Sixteen 

(1)  7  E.  &  B.  94 ;  8.  c  26  Law  J.  B«i>.  Q.B. 
161. 

(2)  12  Com.  B.  Bep.  N.S.  730;  s.  c.  31  Law  J. 
Bep.  C.P.  3U. 

(3)  40  Lav  J.  Bep.  CP.  130 ;  a.  c  Lav  Bep.  6 
C,P.  98. 

(4)  6  Hurl,  ft  N.  9:  s.  e.  29  Lav  J.  Bep. 
Ezch.18. 

(6)  1  E.  &  E.  850 ;  8.  c.  28  I«v  J.  Bep.  Q3. 
240. 

(6)  41  Lav  J.  Bep.  Q3.  6 ;  8.  c.  Lav  Bep.  7 
Q.B.  167. 

(7)  By  17  &  18  Vict.  c.  36.  8.  1,  "oTBiy  bill 
of  sale  of  personal  chattels  made  after  the  passing 
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years  ago  it  was  held  in  The  London 
and  Westminster  Dteeount  Oompany  y. 
Ghaee  (2)  that  it  waa  right  to  state  the 
residence  in  ithe  bill  of  sale,  if  it  was 
traly  stated  then,  though  changed  at 
the  time  of  the  affidavit,  and  it  was  said 
it  would  not  be  sufficient  to  state  it  as 
in  the  case  before  as.  If  this  aathority 
had  been  acted  on  most  certainly  we 
ought  to  follow  it.  For  it  is  obyions 
that  it  is  of  very  little  consequence 
which  way  the  law  is,  and  it  would 
be  very  mischieTous  to  OTermle  a  case 
so  acted  on,  and  thereby  invalidate  the 
registration  in  many  cases.  But  upon 
enquiry  we  have  found  that  the  authority 
has  not  governed  the  practice  ;  on  the 
contrary,  the  invainable  form  of  the  affi- 
davit is  to  state  that  the  residence  of  the 
grantor  "is  "  so  and  so. 

Now  if  that  case  was  rightly  decided 
all  these  affidavits  are  wrong.  For  they 
all  speal^  of  the  time  present ;  that  is,  of 
the  swearing  of  the  affidavit  and  not  of 
the  execution  of  the  bill  of  sale.  .  The 
time  of  each  may  be  the  same  but  it  is 
not  sworn  to.  The  matter  will  appear 
plain  thus — Suppose  the  affidavit  says 
the  residence  is  A.,  and  suppose  that  is  the 
residence  stated  in  the  bill  of  sale.  Sup- 
pose tile  affidavit  was  wilfully  false,  and 
B.  was  the  residence.  Suppose  an  in- 
dictment for  perjury, — there  could  be  no 
conviction.  The  defendant  would  not 
have  sworn  what  was  the  residence  when 
the  bill  of  sale  was  given,  he  would  have 
sworn  what  it  was  at  the  time  of  the 
affidavit ;  but  that,  according  to  the  above 
case,  is  immaterial.  That  ease,  however, 
also  decided  that  the  affidavit  was  suffi- 
cient, though  it  said  "  m  a  gentleman," 
and  though  at  the  time  of  the  affidavit 
(which  was  made  some  weeks  after) 
the  grrantor  of  the  bill  of  sale  was  in  a 
trade.  The  difficulty  was  got  over  by 
holding  that  "  is  "  was  bad  grammar  and 
meant  "  was."     But,  with  iJl  respect,  the 

of  thii  Act  ....  sball,  together  -with  sn  affidavit 
of  the  time  of  such  bill  of  sale  being  given  and 
made,  and  a  descriptioo  of  the  leeidence  and  occu- 
patioD  of  the  penon  making  and  giving  the  same 
....  be  filed  with  the  officer  acting  as  clerk  of 
the  dooquets  and  judgments  in  Uie  Ciourt  of 
Qneen's  Bench  -within  twenty-one  dajs  after  the 
making  or  giving  of  such  bill  of  sale." 
Vox.  48.— Q3.,  O.F.  &  EzcB. 
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grammar  was  good  enough.  It  is  not  a 
reason  for  saying  that  grammar  is  bad, 
that  on  the  facts  appearing,  the  truth 
would  not  be  expressed  by  the  language 
used.  It  is  impossible  for  us  to  agree 
with  that  part  of  that  decision  ;  and  we 
must,  therefore,  examine  the  statute  and 
judge  for  ourselves.  The  words  are  "  to- 
gether with  an  affidavit  of  the  time  of  the 
bill  of  sale  being  made  or  given,  and  a 
description  of  this  residence  and  occupa- 
tion of  the  person  making  or  giving  the 
same."  As  was  observed  in  the  case  cited, 
the  framer  of  the  statute  was  loose  in  his 
language.  It  is  manifest  that  the  "  time 
of  such  bill  of  sale  being  made  or  given  " 
means  the  time  when  such  bill  of  sale 
was  made  or  given.  The  language  would 
have  been  right  if  it  had  been  "  at  the 
time  of  the  making  or  giving  of  such  bill 
of  sale."  So  of  the  next  words.  They 
should  in  stnctness  have  been,  "  a  descrip* 
tion  of  the  residence  and  occupation  of 
the  person  who  has  made  or  griven  the 
same,"  for  it  is  a  past  act.  But  if  there 
had  been  those  words,  it  is  manifest  that 
this  affidavit  would  be  right.  A  descrip- 
tion of  the  residence  and  occupation  of  a 
person  who  has  done  a  thing  means  of 
his  residence  and  occupation  at  the  time 
of  the  description.  If  I  were  to  say  to  any  • 
one,  "  Give  me  a  description  of  the  name 
and  occupation  of  the  author  of  the  Oor. 
relation  of  Forces,"  I  should  not  ask 
where  Mr.  Justice  Qrove  lived  at  the  time 
when  he  wrote  and  published  it,  nor  what 
he  then  was,  but  where  he  resides  now 
and  what  he  now  is.  This  is  confirmed 
by  the  enactment  as  to  bills  of  sale  under 
executions.  For  surely,  if  the  execution 
has  been  out  for  a  year,  as  may  be  the 
case,  it  would  be  the  residence  when  the 
bill  of  sale  was  executed  rather  than  that 
when  the  execution  issued  that  should  be 
given.  We  have  said  that  it  matters  not 
which  way  the  law  is ;  but  if  there  is  a 
choice,  surely,  whatever  the  object  of  the 
statute,  it  is  better  that  as  late  a  descrip- 
tion of  the  maker  of  the  bill  of  sale  as 
possible  should  be  given,  and  the  affidavit 
may  be  later,  cannot  be  earlier,  than  the 
bill  of  sale.  What  people  want  to  know 
is,  whether  A.  B.,  now  being  so  and  so, 

and  residing  at ,  has  griven  a  bill  of 

sale,  and  surely  the  later  they  can  bear  of 
SB 
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him  the  better.  If  Mary  Smith,  of  A. 
Street,  spinster,  marries  John  Brown,  of 
B.  Street,  the  day  after  she  has  given  a 
bill  of  sale,  it  would  be  more  easy  to  trace 
and  identify  her  if  described  as  Mary 
Brown,  wife  of  John  Brown,  of  B.  Street, 
than  if  described,  as  in  the  bill  of  sale,  as 
Mary  Smith,  of  A.  Street.  We  cannot 
agree  with  the  reasoning  of  the  Court  in 
the  case  cited.  It  is  to  be  remembered 
that  the  construction  there  given  to  the 
statute  and  affidavit  was  admitted  to  be 
strained  and  forced,  and  was  to  support 
the  bill  of  sale,  which  there  has  always 
been  a  strong  tendency  to  do.  It  is  far- 
ther to  be  observed  that  that  decision  is 
in  opposition  to  the  opinion  of  Mr.  Justice 
Wightman.  It  is  true  that  two  Acts  of  Par- 
liament as  to  bills  of  sale  have  passed  since 
the  cases  cited,  and  have  not  altered  the  law 
laid  down.  It  is  true  also  that  there  is 
language  in  all  the  statutes  indicating  that 
the  iruuers  of  them  may  have  thought 
that  residence  and  occupation  in  the  bills 
of  sale  would  be  given.  If  that  appeared 
in  the  first  Act,  it  would  be  a  legislative 
interpretation  of  its  meaning,  but  it  does 
not,  and  it  is  not  enough  that  it  appears . 
that  the  framers  of  the  other  Acts  thought 
that  it  would  be  so,  especially  when  it  is 
borne  in  mind  that  in  the  immense  ma- 
jority of  cases  the  bill  of  sale  and  affida- 
vit are  contemporaneous.  In  the  result, 
we  would  abide  by  that  case  so  for  as  it 
construes  the  Act,  but  for  the  practice 
not  being  in  conformity  with  it.  So  that 
we  can  only  uphold  a  Iturge  number  of  bills 
of  sale  by  holding,  as  was  done  in  that 
case,  that  the  language  in  the  affidavit  is 
nngrammatical.  This  we  cannot  do.  We 
must,  therefore,  dissent  from  that  case 
and  reverse  the  judgment. 

Judgment  reversed. 


Solioitors — Cair,  Banister,  Bavidson  &  Morriss, 
for  plaintiff;  Defendant  in  person. 


[IN  THE  COMMON  PIiEAS  DIViaiON.] 

1878. 

Dec.  4. 

1879. 

March  18, 


PELLAS  AND   COMPANY  V.  THB 

NEPTUNE  MABTNE  IN80BANCB 

COMPANT. 


Mmrine  Iruuranee—Aesignee  of  Policy — 
Action  by  Assignee — Defence — Set-off — 
Oounterdavm—Sl  ^  32  Viet.  o.  86. 

To  an  action  on  a  poUcy  of  insurance 
on  a  ship's  cargo  brought  by  the  assignee 
of  such  policy  in  his  otvn  name  by  vwtue 
of  the  31  ^  32  Vict.  c.  86,  the  defendant 
may  set  off  any  debt  which  he  might  ha/oe 
set  off  if  the  action  had  been  brought  in 
the  name  of  the  person  who  had  effected 
the  policy  ;  "any  defence"  in  the  Isi  sec- 
tion  of  that  Act  not  being  confined  to  a  de- 
fence arising  on  the  policy  itself. 

Semble,  a  counter-claim  is  within  the 
meaning  of  the  words  "  any  defence  "  in 
that  section. 

Action  by  the  assignees  of  a  marine 
policy  who  sued  therein  in  their  own 
names  by  virtue  of  the  "  Policies  of  Marine 
Insurance  Act,  1868"  (31  Sb  82  Vict, 
c.  86).  At  the  trial,  before  Lord  Coleridge, 
C.J.,  in  London  during  the  Trinity  Sit- 
tings of  1878  a  verdict  was  entered  for 
the  defendants. 

A  rule  nisi  was  afterwards  obtained  for 
a  new  trial,  against  which 

HerscheU  and  A.  L.  Smith  shewed  cause. 

Murphy  and  Webster  argued  in  support 
of  the  rule. 

The  foots  and  arguments  are  folly 
stated  in  the  judgment. 

Our,  adv.  wU. 

Lopes,  J.  (on  March  18),  delivered  the 
following  judgment  of  the  Court  (1). 

The  piiunt^s  are  merchants;  the  de- 
fendtmto  underwriters.  The  action  is 
brought  on  a  policy  of  insurance  for  the 
sum  of  SOOZ.  effected  in  January,  1876, 
by  Harris  &  Co.,  a  firm  at  Newcastle,  on 
a  cargo  of  coals,  and  cash  advances, 
shipped  on  board  the  Toioatar  for  a  voy- 
age from  the  Tyne  to  Ghenoa.  The  defen- 
dants in  consideration  of  the  premium 
underwrote  the  sud  policy  and  became 
insurers  to  Harris  &  Co.     On  the  22nd 

(1)  Denmaii,  7.,  &  LopeB,  J. 
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of  Maj,  1876,  the  policy  was  assigned  by 
Harris  &  Co.  to  one  Qnesta,  of  Genoa,  and 
on  the  30th  of  May,  1876,  the  said  policy 
was  fhrther  aasigned  by  Qnesta  to  Fas- 
torino  &  Co.,  of  G-enoa,  who  on  the  10th 
of  May,  1877,  assigned  to  the  plaintiffs. 
The  Towatar,  with  the  said  coals  and  cash 
advances,  was  by  the  perils  insured 
against  lost.  The  defendants  admitted 
that  the  plaintiffs  were  entitled  to  recover 
and  paid  the  300{.  into  Court,  except  the 
snm  of  402.,  which  the  defendants  con- 
tended they  were  entitled  to  set  off  (the 
said  40Z.  being  a  debt  dne  to  the  defen- 
dants from  Harris  &  Co.  incnrred  in 
January,  1876). 

The  ca«e  was  tried  in  London,  before 
the  Lord  Chief  Justice  of  the  Common 
Pleas  Division,  who  directed  a  verdict  for 
the  defendants.  A  rule  was  subsequently 
obtained  for  a  new  trial  for  misdirection, 
the  ground  being  that  the  learned  Judge 
ought  to  have  told  the  jury  that  the  de- 
fendants could  not  set  off  this  402.  against 
the  present  plaintiffs. 

The  question  we  have  to  consider  on 
the  argument  of  this  rule  is  whether  hav- 
ing regard  to  the  provisions  of  the  Act 
81  &  32  Vict.  0.  86,  this  set-off  can  be 
pleaded  as  a  defence  against  the  plaintiffs,  _ 
who  are  assignees  of  the  policy.  The' 
Act  is  entitled  "  An  Act  to  enable  as- 
signees of  marine  policies  to  sue  thereon 
in  their  own  names."  Section  1  is  as 
follows  : — "  Whenever  a  policy  of  insur. 
ance  on  any  ship,  or  on  any  goods  in  a 
ship,  or  on  any  freight,  has  bieen  assigned 
BO  as  to  pass  the  beneficial  interest  in 
such  policy  to  anv  person  entitled  to  the 
property  thereby  insured,  the  assignee  of 
such  policy  shall  be  entitled  to  sue  thereon 
in  hia  own  name,  and  the  defendant  in 
any  action  shall  be  entitled  to  make  any 
defence  which  he  would  have  been  en- 
titled to  make  if  the  said  action  had  been 
brought  in  the  name  of  the  person  by 
whom,  OP  for  whose  account,  the  policy 
sued  upon  was  effected." 

It  is  contended  on  the  part  of  the  plain- 
tifib  that  "  any  defence  "  is  confined  to  a 
defence  arising  on  the  policy  itself,  and 
cannot  CQver  or  include  a  defence  like  a 
set-off,  or  in  fact  any  defence  which  does 
not  arise  upon  the  policy.  We  are  unable 
to  place  this  limited  meaning  on  this  word 


defence,  as  it  is  used  in  this  Act  of  Parlia- 
ment. It  would  be  doing  violence  to  the 
plain  language  used.  FVeviously  to  the 
passing  of  this  Act  an  assignee  of  a  marine 
policy  could  not  sue  in  his  own  name,  he 
must  have  sued  in  the  name  of  his  as- 
signor. The  Act  was  passed  to  remedy 
this  evU,  and  according  to  our  view  the 
Legislature  intended  to  leave  the  law  in 
all  other  respects  as  it  was.  It  was  in- 
tended to  enable  the  assignee  to  sue  in 
his  own  name,  but  the  defendant  was  to 
be  entitled  to  make  any  defence  to  the 
action  of  this  assigpiee  which  he  might 
have  made  to  the  action  of  the  assignor. 

Before  this  Act,  if  the  action  had  been 
brought,  as  it  must  have  been,  in  the 
name  of  Harris  &  Co.,  the  defendants 
could  have  set  off  the  402.  If  the  debt 
set  off  had  acorn  ed  since  the  assignment, 
and  the  defendants  had  notice  of  the  as- 
signment, it  might  have  been  replied  as 
an  equitable  replication,  but  the  402.  be- 
yond all  question  could  have  been  set  off. 
We  think  the  defendants  here  are  entitled 
to  set  off  the  402. 

A  point  was  taken  by  the  plaintifb  in 
the  argument,  which  was  not  raised  at 
the  trial.  It  was  that  the  plaintiffs'  claim 
was  for  unliquidated  damages ;  and  that 
the  402.  could  not  be  set  off  against  such 
a  claim. 

We  do  not  think  it  necessary  to  con- 
sider this  point.  The  point  ought  to 
have  been  taken  at  the  trial.  If  it  had 
been,  the  learned  Judge  would  probably 
have  amended  the  statement  of  defence 
by  perfiiitting  the  defendants  to  add  a 
coanterclaim  for  the  402.  If  it  had  been 
pleaded  as  a  counterclaim  we  think  it 
would  have  come  within  the  words  "  any 
defence  "  in  the  Act.  Had  the  Act  not 
been  passed,  plaintiffs  could  only  have 
sued  in  Harris  &  Co.'s  name.  If  Harris 
&  Co.  had  been  plaintiffs,  defendants 
could  under  the  Judicature  Acts  have 
made  this  402.  the  subject  of  a  counter- 
claim and  defence,  and  we  think  this 
would  have  been  within  the  meaning  of 
the  Act  of  Farhament. 

£u2e  ditcharged. 

Solicitors — Lowless  &  Co.,  for  plaiotiffa ;  Shorn, 
Groasman  &  Co.,  for  defenditntB. 
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1879.  cuLLiroRD  k,  cubke.* 

March  22.  . 

Ship  and  Shipping — Bill  of  Lading — 
Exeepted  PenZ« — Negligent  Stowage — Lto- 
bUiiy  of  Master. 

Theplaintiffs  shipped  a  quantity  of  sugar 
in  hags,  to  be  earned  hy  the  defendants' 
steam-ship  from  HamJmrgh  to  London,  at 
an  agreed  freight.  The  vessel  was  char- 
tered hy  Messrs.  P.  Sf  K.,  the  plaintiffs 
having  no  knowledge  of  the  charter;  and 
the  hiU  of  lading  which  was  received  by  the 
plaintiffs  was  signed  "  P.  ^  K.,  agents." 
The  bill  of  lading  provided  that  the  sugar 
should  be  delivered  in  good  order,  "  the 
act  of  Ood,  the  Queen's  enemies,  pirates, 
robbers,  jettison,  barratry  and  collision, 
fire  on  board  or  on  shore,  and  aU  accidents, 
loss  and  damage  of  whatsoever  nature  or 
kind,  and  however  occasioned,  from  machi- 
nery, boilers,  stea/m  and  steam  navigation, 
or  from  perils  of  the  sea  or  rivers,  or  from 
any  act,  neglect  or  default  whatsoever  of  the 
pilot,  master  or  mariners  in  navigating 
the  ship ;  the  owners  of  the  ship  being  in 
no  way  liable  for  amy  of  the  consequences  of 
the  catues  ahove  excited;  and  it  being 
agreed  thai  the  officers  and  crew  of  the  ves- 
sel in  the  transmission  of  the  goods  as  be- 
tween the  shippers,  owners  and  consignee 
thereof  be  considered  the  servants  of  such 
shipper,  owner  or  consignee." 

In  an  action  for  damage  caused  by  neg- 
ligent stowage,  —  Held,  that  the  damage 
dime  to  the  sugar  was  a  tortious  act,  in  re- 
spect of  which  the  plaintiffs  could  recover 
from  the  defendants,  whether  the  latter  were 
bound  hy  the  hill  of  lading  or  not. 

This  was  an  appeal  from  a  judgment 
of  Denman,  J.,  on  farther  consideration, 
reported  47  Law  J.  Rep.  O.P.  765,  where 
the  ascertained  facts  are  fnllj  stated. 

The  case  was  argned  on  appeal  by — 
Watkin  Williams  and    Charles  Bowen, 

for  the  defendants. 

/.  G.  Mathew  {Butt  with  him),  for  the 

plaintiffs. 

Our.  adv.  vult. 

*  Coram  Bramwell,  L-J. ;  Brett,  L. J. ;  Hod 
Cotton,  LJ, 


The  judgment  of  the  C5onrt  was   (on 
the  22nd  of  March)  delivered  by 

Bramwbll,  L.J. — This  case  comes  before 
ns  in  a  very  unsatisfactory  way,  so  far 
as  relates  to  one  of  the  qnestions  princi- 
pally argued  before  ns.     We  are  not  told 
how  the  goods  came  to  be  shipped,  and 
are  left  to  guess  with  whom  the  plaintiffs 
made  their  contract  of  carriage.      We 
are,  however,  satisfied  that  the  plaintiffs 
are  entitled  to  recover.     The  case  is  in  a 
dilemma.     Either  there  was  a  contract 
between  the  plaintififs  and  defendants  or 
there  was  not.     If  there  was  a  contract 
between  them  it  is  the  one  contained  in 
or  evidenced  by  the  bUl  of  lading.    Now 
it  is  clear  that  if  that  is  the  contract  the 
defendants  are  liable — liable  on  the  ordi- 
nary  contract  of  a  carrier,  unless  there 
is  (and  there  is  not)  some  clause  in  the 
contract  to  relieve  them.    Whether  the 
words  in  other  respects  would  extoid  to 
this  case  we  need  not  say,  as  there  is  one 
respect  in  which  they  do  not.     They  ex- 
tend to  the  acts  of  captain,  officers  and 
crew ;   they   do  not  extend  to  the  acts 
of  the  defendants  and  their  other  agents 
and  servants,   therefore,  not  to  the  acts 
and  de&ults  of  the  stevedore.     But  it  is 
by  those  acts  and  defaults  that  the  goods 
were  damaged.     If,  then,  there  is  a  con- 
tract between  the  plaintiffs  and  defend- 
ants the  defendants  are  liable.     So,  also, 
if  there  is  not.   For  if  there  is  not,  the  case 
is  this :  The  goods  were  lawfully  with  the 
defendants'  license  on  their  ship,  and  they 
tortionsly  so  dealt  with  them  that  they 
were  injured.    It  was  found  as  a  £act  that 
the  loading  of  the  oxide  was  negligent ;  it 
was  therefore  wrongful,  not  as  a  breach  of 
contract,  but  as  a  wrongful  act  in  itself. 
If  the  defendants   had  done  what  was 
done  wilfully,  that  is  to  eay,  knowing 
that  it  would  injure  the  plaintiffs'  goods, 
it  is  clear  they  would  be  liable.  But  what 
difference  does  it  make  that  they  did  it 
ignorantly  ?      It  may  be  asked,  where  is 
the  duty  of  care  ?     I  answer,  that  duty 
that  exists  in  all  men  not  to  injure  the 
property  of  others.     This  is  not  a  mere 
nonfeasance  which  is  complained  of.      It 
is  a  misfeasance,  an  act  and  wrongful. 
Suppose  A.  lets  B.  a  horse,  B.,  with  C.'s 
license,   puts  it  up  at   C.'s  stables  for 
reward  to  C.  from  B.     C.  turns  into  the 
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istables  loose  a  yioions  horse,  known  to 
>be  BO,  not  intending  to  injure  A.'s  horse, 
bat  not  thinking  of  the  matter.  There 
oannot  be  a  doabt  that  C.  would  be 
liable  to  A.  if  the  horse  was  injured. 
So  if  he  gave  the  horse  bad  oats  which 
injured  it  he  would  be  liable,  though 
he  would  not  be  (to  A.)  if  he  omitted 
to  feed  him.  So  here  justice  is  done, 
though  indirectly.  It  is  certain  that  if 
the  charterers  sued  on  the  charter  in 
respect  of  the  complaint  in  this  action 
there  would  be  no  defence.  And  it  is 
certain  that  thej  ought  so  to  sue  if  neces- 
sar J  for  the  benefit  of  the  plaintiffs. 

The  judgment  must,  therefore,  be 
affirmed. 

[In  concurring  with  the  above  judg- 
ment, Bbitt,  L.J.,  further  observed  that 
he  considered  that  the  inferences  of  £furt 
drawn  by  Denman,  J.,  in  the  Court  be- 
low were  right.] 

Judgment  affirmed. 


Soliciton — W.  A.   Onunp  &  Son,  for  plainttfEb ; 
HoUaniB,  Son  &  Coward,  for  defenouitB. 


of  one  £.,  claiming  penalties  t»  retpeet  of 
all  the  Sundays  from  the  15th  of  August 
to  the  17th  of  October,  both  inehiswe,  and 
judgment  was  signed  by  default  in  B.'s 
action  on  the  28th  of  October. 

The  defendants  pleaded  this  judgment  in 
bar  of  the  plaintiff's  action.  Reply,  thai 
the  judgment  toas  obtained  by  covin  and 
eolhtsion. 

It  was  proved  that  B.'s  action  was 
brought  at  the  request  of  the  defendants; 
that  the  defendants'  solicitor  instructed 
another  solicitor  to  carry  it  on  in  the  rMme 
of  B.  That  it  was  intended  to  protect  the 
defendants  from  any  other  actions  for  penal- 
ties in  respect  of  those  Sundays,  una  also 
to  ascertain  whether  the  Home  Secretary 
would  remit  the  penalties  under  88  ^  39 
Vict.  c.  80,  and  that  there  was  an  under- 
standing  between  B.  and  the  defendants 
that  he  should  not  enforce  the  judgmeni : 
— Held,  thai  the  jtidgm,ent  obtained  in  B.'s 
action  was  no  bar  to  tJte  plcunUff's  action, 
B.'s  action  being  a  nullity,  htming  been, 
in  fact,  brought  by  the  defendants  against 
themseloes. 

Held  also,  by  Cotton,  L.J.,  and  Thbsi. 
OEB,  L  J.,  that  tiure  was  ample  evidence  of 
covin  and  coUusicn  on  the  part  of  B.  and 
the  defendants. 
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OIBDLESTOKE  V.  THE  BBIQH- 
TON  AQUABIUH  COHPANT. 


(Appeal  from  the  Exchequer  Division.) 

1879. 
Feb.  28. 
Mar.  22 

Action  for  Peruilties  under  21  Oeo.  3.  e. 
4Q.  ss.  1,  4 — Judgment  obtained  by  Oo7/in 
and  Collusion  no  Bar  to  subsequent  bona 
fide  Action — Evidence  of  Covin  and  Collu- 
sion. 

The  defendants  kept  the  Brighton  Aqua- 
rium open  to  the  public  on  Sunday,  the  15th 
of  August,  1875,  thereby  inourring  a  pe- 
palty  under  21  Cteo.  3.  e.  49.  The  plains 
tiff  issued  his  writ  in  an  action  to  recover 
the  penalty  on  the  17th  of  April,  omitting  to 
specify  in  the  writ  the  Sunday  in  respect 
of  which  the  action  was  brought.  The  de- 
fendants continued  to  keep  the  Aquarium 
open  every  Sunday  up  to  and  inehtding 
Sunday,  the  17th  of  October.  On  the  20th 
of  October  a  writ  was  issued  in  the  name 


penalty  of  200?.  under  21  Geo.  3.  c.  49  (1), 
from  tixa  defendants,  for  having,  on  Sun- 
day,  the  15th  of  August,  1875,  kept 
open  the  Brighton  Aquarium  as  a  place 
of  entertainment  and  amusement  for  the 
public,  who  were  admitted  by  the  pay- 
ment of  money. 
The  statement  of  defence  alleged  that 


(1)  By  21  Oeo.  3.  c.  49.  g.  1,—"  Any  honae,  room 
or  otiier  place  which  shall  be  opened  or  naed  for 


public  entertainment  or  amusement,  or  for  pub- 
licly debating  on  any  subject  whatsoever  upon 
any  part  of  the  Lord's  Day  called  Sunday,  and  to 


which  persons  shall  be  admitted  by  the  payment 
of  money,  or  by  tickets  sold  for  money,  shall  be 
deemed  a  disorderly  house  or  place,  and  the  keeper 
of  such  house,  roomxir  place  shall  forfeit  the  sum 
of  2002.  for  every  day  that  such  house  shall  be 
open  or  used  as  aforesaid  on  the  Lord's  Day  to 
such  person  as  will  sne  for  the  same,"  .... 

By  section  4,  "  Any  person  entitled  to  either  of 
the  aforesaid  forfeitures  may  sue  for  the  same  by 
action  for  debt  in  any  of  His  Ms^esty's  Conrts  ot 
Becord  at  Westminster." 
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the  defendants  were  theretofore  sued  in 
the  Court  of  Common  Pleas  in  an  action 
at  the  suit  of  one  Bolfe,  for  the  same 
causes  of  action  and  in  respect  of  the 
Sundaj  named  in  the  statement  of  claim, 
and  for  the  same  penalty,  and  that  judg- 
ment was  signed  in  Bolfe' s  action  against 
the  defendants  on  the  28th  of  October, 
1875,  and  still  remained  in  force. 

In  reply,  the  plaintiff  took  issue  on 
the  statement  of  defence,  and  denied  that 
in  Rolfe's  action  judgment  was  recovered 
for  the  same  cause  of  action  in  respect  of 
the  same  Sunday  in  respect  of  which  the 
present  plaintiff  was  suing;  and  alleged 
that  Bolfe's  action  was  prosecuted  and 
judgment  recovered  by  covin  and  collu- 
sion between  the  plaintiff  and  Bolfe. 

The  action  was  tried  in  April,  1877,  in 
Middlesex,  before  Cleasby,  B.,  and  a  spe- 
cial jury,  when  the  following  fiEu;ts  were 
proved : — 

The  defendants  opened  the  aquarium 
on  Sunday,  the  16th  of  August,  1875, 
and  on  every  succeeding  Sunday  up  to 
the  1 7th  of  October  inclusive. 

The  writ  in  this  action  was  issued  on 
the  17th  of  October,  1875,  but  did  not 
shew  in  respect  of  which  Sunday  the 
penalty  was  claimed. 

In  tiie  month  of  October  the  defend- 
ants' solicitor  communicated  with  Mr. 
Bolfe,  and  obtained  his  permission  to 
bring  an  action  in  his  name  against  the 
defendants,  upon  the  understanding  that 
the  defendants  might  make  any  use 
they  pleased  of  the  action,  and  that  Bolfe 
would  not  issue  execution  or  claim  any 
penalties.  The  defendants'  solicitor 
thereupon  employed  another  solicitor  to 
issue  a  writ  in  Bolfe's  name  against  the 
defendants.  That  writ  was  issued  on  the 
20thr  of  October,  claiming  penalties  in 
respect  of  all  the  Sundays  from  the  15th 
of  August  to  the  17th  of  October  inclu- 
sive, and  judgment  was  signed  by  default 
on  the  28th  of  October. 

On  ihe  24tb  of  November  the  state- 
ment of  claim  in  the  present  action  was 
issued,  claiming  the  penalty  in  respect 
of  the  15th  of  August. 

It  was  admitted,  on  the  part  of  the  de- 
fendants, that  the  object  of  Bolfe's  ac- 
tion was  to  protect  the  defendants  against 
any  other  actions  which  might  be  brought 


in  respect  of  any  of  the  Sundays  covered 
hj  it ;  and  also  to  ascertain  whether  the 
Home  Secretary  would  remit  the  penaU 
ties  under  the  power  given  him  by  38  ii 
89  Viot.  o.  80  (2). 

On  this  evidence  the  learned  Judge 
directed  the  jury  that  there  was  ample 
evidence  of  covin  and  collusion,  and  the 
jury  found  for  the  plaintiffs. 

A  rule  rati  was  afterwards  obtained  by 
the  defendants  to  set  aside  the  verdict 
and  judgment,  if  any,  and  enter  a  ver- 
dict for  the  defendants,  on  the  ground 
that  on  the  facts  proved  there  was  no 
evidence  of  covin  and  collusion ;  or  for  a 
new  trial,  on  the  ground  that  the  Judge 
misdirected  the  jury  in  not  telling  them 
that  there  was  no  evidence  of  covin  and 
collusion ,  and  in  telling  them  that  the  judg- 
ment in  Bolfe's  action  was  a  form  and  oi 
no  effect,  and  that  judgment  in  any 
action  not  brought  for  the  purpose  oS 
enforcing  judgement  was  covinous  and 
collusive ;  and  in  not  telling  them  that  in 
order  to  be  covinous  and  collusive  the 
judgment  in  Bolfe's  action  must  have 
been  fraudulently  or  deceitfully  procured, 
and  that  to  constitute  covin  and  collusion 
there  must  be  a  secret  agreement  or  as- 
sent between  two  or  more  persons,  with 
a  view  to  the  defrauding  or  prejudicing  of 
another ;  and  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence. 
The  rule  was  argued  before  the  Divisional 
Court  of  Exchequer  on  the  6th  and  7th 
of  February,  1878,  and  on  the  Akh  of 
March,  that  Court  (3)  gave  judgment  dis- 
charging the  rule. 

Against  this  decision  the  defendants 
now  appealed. 

Gharlet  EvmbU  and  Ma/sdonell  (McMU- 
lan  with  them),  for  the  defendants. — The 
Judge  was  wrong  in  allowing  the  jury  to 
find  that  the  agreement  was  covinous  and 
collusive  without  finding  actual  fraud. 
See  Go.  Lit.  book  3,  tit.  "BemUtor,"  678, 


(2)  By  38  &  89  Vict.  c.  80.  «.  1,— "It  shaU  be 
lairral  for  Her  Majesty  to  remit,  in  whole  or  in 
part,  any  penalty,  fine  or  forfeiture  imposed  or 
recovered  for  any  offence  under  the  said  Act,  whe- 
ther on  indictment,  information  or  summaiy  con- 
viction, or  by  action  or  any  other  process." 

(8)  KeUy,  C.B.;  Cleae^.B.;  andPoUock,  B. 
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p.  8576,  where  the  definition  of  covin  is 
thus  given :  "  Cotnne,  covmo,  oomeih  of 
tiie  French  word  covine,  and  is  a  seoret 
assent  determined  in  the  hearts  of  two  or 
more  to  the  defrauding  and  prejudice  of 
another."  "  Collosion"  also  imphes  fraud 
— GkwOi  v.  Ootton  (4).  Covin  and  oolln- 
sion  are  a  criminal  offence  under  sevenl 
old  statutes,  but  a  man  could  not  be 
found  guilty  without  actual  fraud.  See 
Vineii's  Abridgmmt,  "Covin"  A.  473; 
Wininuh  v.  Talboys  (5)  and  Merid 
Tnsham's  Oase  (6).  Also  4  Bep.  82b, 
Perry  v.  Meddoworqft  (7),  Meadowerop  v. 
Httgtnin  (8).  The  fnhi  must  be  of  two 
parties.  Covin  and  collusion  being  a 
criminal  matter  must  be  proved  strictly. 
Here  there  is  an  absence  of  direct  &aud, 
and  no  one  is  pnrjndiced,  for  the  plaintiff 
in  the  present  oase  had  no  vested  riffht 
to  the  verdict.  The  object  of  obtaimng 
the  Home  Seoretaiy's  opinion  is  a  lawfid 
one,  and  even  if  the  defendants  had  an 
improper  motive,  the  act,  lawful  in  itself, 
is  not  thereby  invalidated  —  Sham  v. 
aould(9),Donegalv.Donegal (10).  There 
is  no  collusion  if  the  matter  was  &irly 
brought  before  the  Court.  It  was  fur. 
ther  contended  for  the  plaintiff  that  his 
right  to  the  penalties  attached  as  soon 
as  he  issued  his  writ,  and  that,  there- 
fore, Bolfe's  action  was  no  bar.  !Bnt 
this  is  not  so.  Suppose  two  creditors 
bring  actions  against  a  debtor,  the  one 
who  issues  the  firat  writ  does  not  obtain 
priority.  Jaekion  v.  Oisling  (11), 
JSTufe&Muon  y.  Thomas  (12),  Ooombe  v. 
Pitt  (13),  were  penal  actions  under  an 
obsolete  system.  The  bill  or  informaticm 
or  original  writ  in  each  case  shewed 
accurately  the  offence  charged — See  18 
Elic.  c.  5,  and  Sparry's  Oase  (14).  But  in 
•the  present  case  the  writ  does  not.     Be- 

(i)  SAtk.atp.  766. 
(6)  Flowden,  64i. 

(6)  9  Bep.  109». 

(7)  10  Bear.  122. 

(8)  4  Moore  P.O.  888. 

(9)  87  Lav  J.  Rep.  Chane.  488 ;  ■.  e.  Law  Bep. 
3  H.L.  66. 

(10)  8  Fhilli.  Eocl.  Cas.  at  p.  601. 

(11)  2Str.  1169. 

(12)  2  Lev.  Ul. 
(18)  8  Bur.  U2S. 
(14)  6  Bep.  61. 


sides,  the  statutes  giving  penalties  to  in. 
formers  do  not  usually  give  the  penalties 
to  the  person  who  shall  first  issue  pro- 
cess, but  the  fint  who  can  prove  his  case. 
7  Ed.  4.  c.  23  gives  it  "to  him  that 
espyeth  or  maketh  proof;  "  14  &  15  Hen. 
8.  c.  2  to  "  the  first  finder  "  of  deceitful 
wares ;  4  Hen.  7.  c.  2  "  the  first  finder 
that  can  prove  it,"  <ko. 

Tlis  Solicitor-General,  for  the  plaintiff. 
— "  Covin "  does  not  necessarily  imply 
either  conspiracy  or  fraud.  It  means  a 
trick  or  oontrivance  generally,  though 
usually  it  is  used  as  equivalent  to  collu- 
sion.— Chaucer's  Prologue  to  the  Ocmter. 
bury  Tales,  "But  that  he  knew  his 
sleight  and  his  covine."  See  also  the 
Records  of  the  Tower  of  London,  (Cotton's 
abridged  edition,  1651.  "The  prince 
being  informed  of  such  covin."  "  So  as 
none  do  keep  himself  in  sanctuary  by 
such  covin."  See  4  Hen.  7.  o.  20.  All  the 
allegations  in  the  preamble  to  that  statute 
fit  the  dronmstances  of  the  present  oase. 
The  defendants  admit  that  Bolfe's  action 
was  "  protective,"  viz.  to  prevent  the  re- 
ooveiy  of  the  penalty  imposed  by  the  law, 
i.e.  to  defeat  an  Act  of  Parliament.  This 
is  in  itself  fraudulent,  the  fraud  being 
that  there  is  a  bona  fide  action  brought 
by  a  bona,  fide  plaintiff,  whereas,  in  truth, 
it  is  a  sham  action  brought  by  a  sham 
plaintiff.  An  imposition  has  thus  been 
practised  on  the  Court.  If  the  company 
had  brought  the  action  themselves,  the 
Court  would  not  have  entertained  it. 
This  is  in  reality  the  same  thing,  and 
both  the  company  and  Bolfe  are  impli- 
cated in  the  fraud,  for  Bolfe  knew  that 
his  name  was  to  be  used  for  a  fraudu- 
lent (in  the  sense  of  covinous)  purpose. 
As  to  the  other  point,  Ooombe  v.  Pitt 
(13)  is  a  direct  authority  that  priority  of 
writ  gives  a  vested  interest  in  the  penalty. 
It  does  not  appear  that  the  particular 
offence  was  described  in  the  writ  in  that 
case,  any  more  than  in  this.  The  inten- 
tion to  find  out  the  views  of  the  Home 
SecretaiT  is  too  remote  to  affect  the  ques- 
tion, and  was  not  the  principal  object  of 
Bolfe's  action.  That  action  was  a  sham, 
and  cannot  be  made  valid  by  anything 
which  was  done  with  respect  to  the  judg- 
ment afterwards. 
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Bswrr,  L.J. — In  this  case  the  action  is 
brought  bj  the  plaintiff  against  the  de- 
fendant to  recover  a  penalty,  and  the 
answer  in  point  of  fact  is  that  another 
person  has  recovered  judgment  for  a 
penalty  for  the  same  ofience  before.  To 
that  it  is  answered  first  of  all,  that  no  sach 
person  has  recovered  sach  a  jadgment; 
and  secondly,  that  if  such  judgment  was 
recovered,  it  was  recovered  by  covin  and 
coUosion.  The  case  being  tried  before 
Mr.  Baron  Gleasby,  it  seems  to  me  that 
his  direction  to  the  jury  really  amonnted 
to  this,  that  they  might  find  that  the 
suggested  previons  judgment  had  no 
efiect,  although  there  was  no  fraud  what- 
ever on  the  part  of  either  party  concerned 
in  obtaining  that  judgment.  The  jury 
thereupon  finding  for  the  plaintifE,  the 
Exchequer  Division  have  affirmed  that 
judgment.  Now  if  it  were  necessary,  in 
my  opinion,  in  order  to  support  this  deci- 
sion, to  come  to  the  conclusion  that  there 
was  anything  which  could  in  any  way  be 
called  fi^ud,  I  could  not  agree  to  it, 
because  it  seems  to  me  that  uiere  is  not 
a  symptom  &om  beginning  to  end  of  any 
fraud  in  anybody. 

In  my  opinion  the  transaction  was  an 
honest  transaction,  honest  in  every  part 
of  it,  and  I  see  no  harm  in  what  was 
endeavoured  to  be  done.  There  was  a 
division  of  opinion  as  to  the  propriety  of 
anyone  suing  for  these  pentdties;  and 
thereupon  the  solicitor  for  the  defendant 
company  requested  a  person  in  whose 
mind  such  penalties  ought  not  to  be 
sued  for,  to  bring  an  action  for  the 
penalty  of  2002.  He  did  that  no  doubt 
with  two  intentions;  one  intention  was 
that,  if  other  persons  should  afterwards 
sue  for  penalties,  the.  jadgment  ob- 
tained in  this  suit  should  be  an  answer 
to  them.  He  also  did  it  because  it  was 
supposed  that  if  the  penalties  were  re- 
covered, the  Home  Secretary,  exercising 
his  discretion,  might  (for  nobody  of  coarse 
could  say  whether  he  .would)  relieve  the 
defendant  company  from  the  payment  of 
the  penalty.  Neither  object  seems  to  me 
to  be  illegal  or  immoral  in  any  sense. 
The  defendants'  solicitor  requested  a  per- 
son  to  bring  such  action,  and  if  yon 
please,  for  the  purpose  of  protecting  the 
company.    It  is  not  shewn  that  that  per- 


son knew  that  at  that  time  another  action 
had  been  commenced,  but  to  my  mind  the 
fact  of  his  not  knowing  it  is  not  material, 
for  even  if  he  had  ^own  it,  I  should 
have  been  of  the  same  opinion  as  I  am 
now.  But  the  defect  in  the  jadgment 
which  was  obtained  seems  to  me  to  have 
arisen  from  the  over-caution  of  the  de- 
fendante'  solicitor.  If  he  had  asked  Bolf e 
to  bring  the  action,  and  if  Biolfe  had  in- 
structed a  solicitor  to  bring  the  action, 
and  he  had  brought  it,  although  he  had 
bound  himself,  as  it  is  said,  m  honoor 
not  to  insist  on  execution  for  the  penally, 
in  the  absence  of  a  finding  of  any  fraud 
by  the  jory,  I  should  have  thought  that 
that  was  a  valid  jadgment,  and  that  it 
could  not  have  been  set  aside  under  a  plea 
of  covin  and  collusion,  because,  as  it  seems 
to  me,  the  plea  of  covin  and  collusion 
is  not  proved  in  ite  legal  efiiect,  unless 
the  jury  find  there  was  something  wrong 
in  the  mind  of  the  parties  who  had  agreed 
to  the  judgment.  I  should  think  the  jury 
would  have  to  find  that  there  was  some- 
thing wrong  in  the  minds  of  both  parties. 
But  here  the  defandants'  solicitor  not 
only  did  no  more  than  to  request  Bolfe 
to  bring  an  action,  but  it  seems  to  me 
that  he  did  not  even  request  him  to 
bring  an  action.  What  he  did  comes 
to  this.  He  asked  Rolfe  to  aUow  him, 
the  defendante'  solicitor,  to  bring  an 
action  against  the  defendants,  using  his 
name,  and  the  supposed  plaintiff  did  not 
exercise  his  judgment  upon  the  action. 
He  exercised  no  control.  He  did  not 
instruct  anybody;  he  did  not  become 
liable  to  anybody  for  what  was  done ;  he 
did  not  know  of  the  course  of  the  action ; 
he  did  not  in  fact,  so  far  as  I  see,  know 
whether  the  action  was  brought  or  not. 
The  only  thing  which  happened  was  that 
he  was  asked  whether  he  would  lend  the 
defendants'  solicitor  his  name  in  order 
that  the  defendants'  solicitor  might  bring 
an  action  Sigainst  the  defendants,  and  that 
is  what  the  defendante'  solicitor  did.  It 
shews,  to  my  mind,  that  the  suggested 
plaintiff  never  was  a  plaintifiP  at  all,  and 
that  the  only  plaintiff  in  that  suit  was  the 
defendant  company.  Therefore  the  de- 
fendant company  were  the  plaintiffs  in 
that  suit,  and  were  the  defendante  in  that 
suit.    Although,  therefore,  in  form  it  was 
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a  judgement,  to  my  mind  it  was  no  jndg* 
ment  at  all,  no  judgment  yrhich  can  be 
said  to  have  been  recovered  bj  anybody. 
If  that  be  so,  the  plaintiff's  judgment  is 
the  first  judgment  that  has  been  reco- 
vered, and  if  the  matter  had  been  pleaded, 
not  in  the  form  of  covin  and  collusion,  but 
stating  the  facts,  it  seems  to  me  that  the 
facts  stated  in  the  replication  would  have 
shewn  that  the  judgment  asserted  in  the 
plea  was  no  judgment  at  all.  Upon  that 
gronnd,  I  say  deliberately,  it  being  my 
opinion  that  there  is  no  evidence  of  nrand, 
or  of  anything  which  can  be  deemed 
fraud,  or  of  anything  which  anyone  ought 
to  call  fraud,  in  my  opinion  there  was  no 
judgment  at  all,  and  therefore  the  plain- 
tiff's is  the  first  judgment,  and  naturally, 
therefore,  he  is  entitled  to  succeed.  It  is 
upon  that  ground,  and  upon  that  ground 
alone,  I  can  say  that  I  shall  be  a  party  to 
affirming  the  judgment. 

CJOTTON,  L.J. — This  was  a  motion  by 
the  defendant  company  by  way  of  appeal 
from  the  decision  of  the  Exchequer  Divi- 
sion, for  a  new  trial  on  the  ground  of  a 
misdirection  on  the  part  of  Baron  Cleasby, 
before  whom  the  case  was  tried. 

The  action  was  to  recover  a  penalty 
under  the  Act  21  Geo.  3.  o.  49.  This  Act 
makes  the  penalty  a  debt  due  to  the  per- 
son who  sues  for  it.  The  defendants 
pleaded  a  judgment  in  respect  of  the 
same  ofEence,  that  is,  keeping  the  Aqua- 
rium open  on  Sunday  the  16th  of  August, 
obtained  at  the  suit  of  Bolfe.  The  plain- 
tiff replied  that  the  judgment  was  ob- 
tained by  covin  and  collusion,  and  the 
jniT  found  for  the  plaintiff  on  the  issues  ; 
and  there  was  a  verdict  and  judgment  for 
the  plaintiff.  There  was  an  application 
to  the  Exchequer  Division  for  a  new  trial, 
but  that  Court  refused ,to  interfere.  Hence 
the  appeal  to  us. 

This  action  was  commenced  on  the  I7th 
of  August,  1876.  There  was  evidence  at 
the  trial  that  in  October  the  solicitor  of 
the  defendants  saw  Bolfe,  and  at  his 
request,  Bolfe  authorised  him  to  com- 
mence in  the  name  of  Bolfe  an  action 
against  the  company  for  penalties  incurred 
for  keeping  open  the  Aquarium  on  the 
16th  of  August,  and  on  the  Sundays 
which  intervened  between  that  dayandthe 
Vol.  48.— Q-B.,  C  J".  &  Exch. 


20th  of  October ;  that  the  solicitor  of  the 
company  accordingly  instructed  the  solici- 
tor who  appeared  on  the  record  for  Bolfe; 
that  this  solicitor  received  no  instructions 
in  the  matter  from  Bolfe;  that  on  the 
21st  of   October  the  company  suffered 

C''  [^ment  by  de&ult ;  tliat  this  judgment 
never  been  enforced,  and  that  though 
there  was  no  poeitive  agreement  that  tlus 
judgment  should  not  be  enforced  against 
the  company,  there  was  an  honourable 
understanding  between  Bolfe  and  the 
company  that  the  action  brought  in  hia 
name  was  to  be  a  protective  action,  and 
that  Bolfe  should  not  issue  execution. 
One  of  the  objects  of  allowing  Bolfe  to 
obtain  judgment  was  to  ascertain,  in  an 
action  in  which  the  plaintiff  was  not 
hostile,  whether  the  Home  Secretary 
would  exercise  the  power  given  him 
by  a  recent  Act,  of  preventing  penalties 
being  enforced,  and  it  was  proved 
that  till  the  judgment  pleaded  was  con- 
fessed, neither  Bolfe  nor  the  solicitor 
who  appeared  as  his  solicitor  on  the  re- 
cord knew  of  the  present  action.  On  this 
evidence  the  defendants  contended  that 
Bolfe  had  no  intention  of  defeating  the 
claim  of  the  plaintiff  in  the  present  ac- 
tion, and  that  his  intention  to  protect 
the  company  was  not  sufficient  to  support 
the  plea  of  covin  and  collusion.  The 
learned  Judge,  in  summing  up,  in  effect 
told  the  jury  that  it  was  not  necessary 
for  the  support  of  this  plea  of  covin  and 
collusion  to  shew  that  Bolfe  knew  of  the 
plaintiff's  action,  that  even  though  the 
object  of  the  company  in  procuring  the 
action  to  be  brought  waa  to  obtain  the 
decision  of  the  Home  Secretary,  the  judg- 
ment would  be  one  obtained  by  covin 
and  collusion,  if  in  &ct  there  was  no 
intention  to  take  out  execution  or  other, 
wise  enforce  the  judgment,  and  if  the 
intention  was  to  protect  the  company. 
The  jury  on  this  direction  found  for  the 
plaintiff,  and  I  am  of  opinion  that  there 
was  no  misdirection,  and  that  there  was 
ample  evidence  to  support  the  verdict. 
There  was  much  ai^^nment  before  as  m 
to  the  meaning  of  the  word  covin.  It 
may  be  assumed  that  the  meaning  of  the 
plea  is  that  the  judgment  was  obtained 
by  an  agreement  between  Bolfe  and 
the  defendant  company.  For  even  if 
3C 
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the  word  "ooTin"   does  not   of   itself 
import  an  agreement  between  two,"ooyin" 
and  oollnsion  do.     I  am  also  of  opinion 
that  to  make   an   agreement   ooyinons, 
there  mast  be  something  which  in  the  eye 
of  the  law  is  deceit.   Now,  in  an  action  for 
penalties,  the  plaintiff  is  ordinarily  and 
in  the  absence  of  an  agreement  between 
him  and  the  defendant,  a  person  inde- 
pendent of  and  adverse  to  the  defendant 
seeking  to  obtain  a  judgment  as  a  means 
of  enforcing  for  his  own  benefit  payment 
of  the  amount  of  the  penalty.     If  in  such 
an  action,  though    the  plaintiff  is  ap- 
parently independent  of  the  defendant, 
he  has,  by  an  agreement  with  the  defend- 
ant, allowed  his  name  to  be  nsed  as  plain- 
tiff,  and  authorised  the  defendant  or  his 
solicitor  to  instruct  a  solicitor  to  act  for 
him,  the  nominal  plaintiff,  and  there  is 
an    agreement    or    understanding   that 
judgment  in  the  action  shall  not  be  en- 
forced, but  shall  be  used  as  a  protection 
to  the   defendant  against  other  actions 
either  already  brought  or  which  may  be 
brought  to  recover  a  penalty  given,  by 
statute,  then  the  action  is  one  in  which 
the  company  are  in  substance  both  plain- 
tiff and  defendant,  and  this  agreement,  or 
arrangement  is  an  agreement,  or  arrange- 
ment, that  the  position  of  the  parties  to 
the  action,  apparently  hostile,  shall  be 
friendly ;  that  the  action  and  judgment 
which  purport  to  be  an  attack  on,  shall 
in  fiust  be  a  protection  to  the  defendant — 
an  agreement  that  the  reaUty  shall  be 
different  from  what  is  represented.'     This, 
in  my  opinion,  is  (even  in  the  absence  of 
any  intent  to  defraud)  deceit ;  and  in  my 
opinion  though  the  agreement  or  arrange- 
ment be  not  legally  binding,  the  judg- 
ment obtained  or  confessed  under  it  will 
have  been  obtained  by  covin  and  collusion, 
and  cannot  be  relied  on  by  the  defendant 
in  answer  to  an  action  in  respect  of  the 
same  matter  brought  by  any  other  per- 
son, and  the  learned  Judge  so  directed 
the  joiy.     It  was  urged  upon  us  that  to 
support  the  plea  of  covin  and  collusion  it 
was  necessary  that  the  agreement  should 
be  intended  to  deprive  or  defiraud  the 
plaintiff  in  the  present  action  of  his  claim, 
that  Bolfe  had  no  such  intention,  and 
that  neither  he  nor  his  solicitor  knew  of 
the  present  action  till  after  judgment  was 


confessed  in  Bolfe's  action.  Bat  it  was 
stated  by  the  solicitor  of  the  defendants 
that  the  object  of  the  action  commenced 
in  Bolfe's  name  was  to  "  protect"  the 
defendants,  that  is,  to  defeat  the  claim  of 
any  person  who  might  endeavour  to  ob- 
tain judgment  for  penalties  for  keeping 
open  the  Aquarium  on  any  Sunday 
covered  by  Rolfe's  action,  and  if  so,  in 
law  the  parties  must  be  considered  to 
have  intended  to  defeat  the  claim  of  the 
plaintiff  as  one  of  the  general  body  against 
whose  claims  Bolfe's  action  was  intended 
to  protect  the  defendants.  It  was  strongly 
pressed  in  support  of  the  appeal  that  the 
object  of  Bolfe's  action  was  to  obtain  a 
judgment  on  which  the  decision  of  the 
Home  Secretary  could  be  taken  as  to 
the  course  which  he  would  adopt,  and 
that  this  was  disregarded  by  Baron 
Cleasby.  In  my  opimon  he  was  right  in 
so  doing.  It  is  unnecessary  to  consider 
whether  the  intention  to  apply  to  the 
Home  Secretary  (as  if  Bolfe  were  an 
independent  plaintiff  seeking  to  enforce 
the  payment  of  the  penalties,  while  in 
fact  he  was  as  plaintiff  in  the  action  a 
mere  name  used  by  the  company,  by 
means  of  which  name  the  company  had 
obtained  a  judgment  for  their  own  pro- 
tection), was  not  of  itself  an  ailment 
against  the  validity  of  the  judgment. 

But  the  circumstance  that  one  of  the 
objects  was  to  apply  to  and  obtain  the 
decision  of  the  Home  Secretary  does  not 
in  my  opinion  make  the  judgment  less 
covinous  and  collusive,  if  it  was  obtained 
in  an  action  in  which  there  was  not  any 
real  plaiutiff,  and  under  an  arrangement 
that  it  should  be  used  not  to  recover 
penalties  from  the  defendants,  but  to 
protect  the  defendants  from  the  claims  oi 
others  who  might  probably  sue.  I  maj 
add  that  the  de<asion  might,  independ- 
ently of  the  grounds  which  I  have  already 
given,  be  supported  on  the  ground  that 
in  substance  there  is  no  judgment ;  the 
plaintiff  on  the  record  being  under  the 
circumstances  the  defendant  under  anoth  er 
name.  In  my  opinion  the  appeal  fails, 
and  must  be  dismissed  with  costs. 

THBsiaBB,  L.J. — I  also  am  of  opinion 
that  the  decision  of  the  Court  below 
should  be  affirmed.   The  defendants  plead 
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in  bar  to  an  action  to  recover  a  penalty, 
a  judgment  in  favonr  of  a  third  party  for 
the  same  penalty.     That  judgment  was 
obtained  in  an  action  which  was  com> 
menced  at  the  reqaest  of  the  defendants' 
solicitor,  while  the  plaintiff's  action  was 
pending,  and  was    carried    throagh    to 
judgment    by     the    intervention     of   a 
solicitor  employed  by  the  defendants,  and 
without  the  interference  in  any  way  of 
the  nominal  plaintiff.     It  was  an  action 
not  brought  for  the  purpose  of  giving  the 
person  named  as  plaantiiBf  the  fruits  of  it, 
or  indeed  any  benefit  whatever  tram  it, 
but  immediately  for  the  protection  of  the 
defendants  from  any  action  brought  or  to 
be  brought  against  them  in  respect  of  the 
penalties  which  were  claimed  in  it,  and 
mediately  for  the  purpose  of  taking  the 
Home  Secretary's  opinion  upon  the  point 
whether  he  would  remit  such  penalties. 
Apart  from  any  question  on  the  pleadings, 
is  it  possible  that  a  judgment  so  obtained 
and  in  such  a  suit  can  bar  the  plaintiff's 
action  ?     Was  the  action  in  which  it  was 
obtained  in  substance  anything  more  than 
one  in  which  the  defendants  were  the 
real  plaintiffs  as  well  as  the  nominal  and 
real  defendanto  P     I  think  not,  and  if  it 
was  not,  then  the  mere  statement  of  the 
character  of  the  action  is  a  sufBcient 
argument  against  the  judgment  obtained 
in  it  operating  as  a  bar  to  the  present 
action.     But  tiie  plaintiff  has,  in  his  reply 
to  the  statement  of  defence,  impeached  the 
judgment  upon   the    special    ground  of 
"  covin  and  collusion."     The  argument, 
therefore,  before  us  has  been  addressed 
to  the  question  whether  the  facts  of  the 
case   establish  that  the  judgment  is  so 
impeachable.     In  dealing  with  this  ques- 
tion I  assume  that  Bolfe  when  he  as- 
sented to  an  action  being  brongbt  in  his 
name  was  unaware  of  the  fact  of  the 
present  action  having  been  commenced. 
I  assume  too  that  the  jury  have  negatived 
fraud  in  the  sense  of  there  having  been  a 
wicked  mind  and  intent  on  the  part  of 
Bolfe  and   the  defendants   or  either  of 
them  in  instituting  or  assenting  to  the 
institution  of  the  proceedings  which  led 
to  this  judgment.     I  think,  however,  that 
they  are  legally  guilty  both  of  covin  and 
collusion.     Although  the  word  covin  is 
BometimeB  used,  especially  by  old  writers, 


in  the  sense  of  a  trick  or  contrivance 
devised  by  one  person  alone,  I  think  that 
in  a  case  like  the  present,  and  where  it  is 
used  in  conjunction  with  the  word  "  col- 
lusion," it  importe  a  trick  or  contrivance 
planned  by  both  parties  to  the  transac- 
tion which  is  said  to  be  tainted  with  it. 
I  go  further  and  take  it  to  be  a  trick  or 
contrivance,  which  must  be  proved  to  be, 
to  use  the  language  in  Go.  LUt.  357,  "  to 
the  defrauding  or  prejudicing  of  another." 
Assume  all  tlukt,  and  still  the  contention 
of  the  defendante  appears  to  me  to  be 
inadmissible.     If   Bolfe   had  known   of 
and  intended  to  defeat  the  plaintiffs  bona 
fide  action  by  permitting  a  sham  action  to 
be  brought  in  his  own  name,  it  is  clear 
that  he  would  have  been  a  party  to  a 
trick  or  contrivance  for  defrauding  the 
plaintiff.     Prejudicing  a  bona  fide  action 
for  a  statutory  penalty  by  the  secret  con- 
trivance of  a  sham  one,  can  be  nothing 
less  than  defrauding.     Indeed  it  is  hardly 
disputed  on  the  part  of  the  defendante 
that  under  such  circumstances  the  alle- 
gation of  covin  and  collusion  would  be 
established.     But  if  so,  surely  the  inten- 
tion to  prejudice  or  defraud  a  class  of 
persons     including     the    plaintiff   must 
equally  esteblish  the  allegation,  although 
the  plaintiff  was  not  known  to  be  one  of 
the   class  intended  to  be  prejudiced  or 
defrauded.   There  is  legislative  anthority 
for  this  view — the  statute  4  Hen.  7.  c.  20, 
which  was  framed  for  the  purpose  of  pre- 
venting proceedings  teken  in  good  faith  to 
recover  penalties  being  defeated  by  sham 
protective  actions,  made  punishable^^under 
the  name  of  covin  and  collusion,  snoh 
actions  not  only  when  brought  for  the 
purpose  of  defeating  bona  fide  proceedings 
already  taken,  in  other  words  prejudicing 
a  particular  individual,  but  also  of  defeat- 
ing such  proceedings  although  not  yet 
conunenced,  in  other  words  prejudicing  an 
individual  not  yet  identified  and  known. 
The  statute  also  provided  that  such  covin 
and  collusion  might  be  averred  in  an- 
swer to  any  plea  sotting  up  a  recovery 
in  a  covinous  and  collusive  action  in  bar 
to  bona  fide  proceedings.     I  will  only  add 
that  although,  as  has  been  suggested,  the 
motives  of  the  defendanto  and  Bolfe  in 
endeavouring   to   obtain  the  decision  of 
the  Home  Secretary  as  to  the  remission 
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of  penalties  m&j  have  been  good,  and  the 
end,  the  keeping  of  the  Aqnarinm  open 
on  Sandajs,  may  have  been  a  desirable 
one,  it  appears  to  me  impossible  to  hold 
with  reason  that  the  co-existence  of  sach 
motives  or  snch  an  end  with  motives,  ends 
and  acts  which,  standing  by  themselves, 
oonstitate  covin  and  coUnsion,  can  make 
the  case  any  the  less  one  of  covin  and 
oollnsion,  or  in  any  way  remove  or  lessen 
the  legal  consequences  which  covin  and 
coUosion  entail. 

Jttdgment  affirmed. 


Soliditors— Bridges,  Sawtell,  Hayw&rd  &  Co.,  for 
plaintiff;  Benham  &  Tiadell,  for  defendants. 


ClU4M..*4^,,,^^H^A^  DU^f'^if./Uar^Lu^  J7j^J-/ji  rfu. 


[IN  THE  COURT  OF  APPEAi.] 

1878.  -) 

Dec.  12.   I    BBTANT  V.  LBFEVER  AKD 

1879.  f  OTHERS.* 

March  22.  J 

"Eagmneni — Tregtrrvption — Access  of  Air 
— Obstruction — Nuisance. 

The  defendants  raised  the  loaM  of  their 
house  so  as  to  overtop  the  chimneys  of  the 
adjoining  house  of  the  plaintiff,  and  piled 
timber  wpon  their  roof,  causing  the  plain- 
tiff's  chimneys  to  smoke  : — Held,  that 
the  plaintiff  had  no  cause  of  action,  on 
the  grounds,  first,  that  the  free  omxss  of 
air  to  the  plaintiff's  premises  was  not  an 
easement  for  which  he  could  prescribe 
either  by  statute  or  at  Common  Law; 
and  secondly,  that  no  nuisance  had  been 
catued  by  the  defendants,  since  the  smoke 
which  caused  tits  annoyance  to  the  plaintiff 
was  produced  by  the  plaintiff  on  his  own 
premises. 

This  was  an  appeal  &om  a  judgement 
of  Lord  Coleridge,  C.J.,  at  the  trial. 

The  statement  of  claim  alleged  that 
the  plaintiff  resided  at  353,  Hackney  Boad, 
Middlesex,  and  that  the  defendants  were 
timber  merchants,  occupying  premises 
adjoining  the  plaintiff's  honse. 


•  Coram  Bramwell,  L.J. ; 
Cotton,  L.J. 


Brett,    L.J. ;  and 


That  the  plaintiff  was  the  lessee  of  the 
honse  aforesaid,  in  which  he  resided,  for 
a  term  of  years  ending  on  the  9th  of 
September,  1884,  and  uiat  the  premises 
occupied  by  the  defendants  were,  till  a 
very  recent  date,  nsed  as  a  dwelling- 
honse  similar  to  that  occapied  by  the 
plaintiff.  That  before  the  circnmstances 
thereinafter  set  forth,  the  plaintiff  had 
always,  and  for  mnoh  more  than  twenty 
years,  a  free  access  of  air  to  his  chimneys 
which  were  on  the  side  of  his  honse  next 
to  the  honse  of  the  defendant,  and  that 
abont  the  month  of  Jane,  1876,  and  after 
the  plaintiff  was  in  occupation  of  the  said 
house,  the  defendants  raised  the  walls  of 
their  honse  so  high,  and  put  stacks  of 
timber  on  the  roof  of  the  said  house,  so 
as  to  interfere  with  and  prevent  the  &ee 
access  of  air  to  the  plaintiffs  chimneys 
and  prevented  a  proper  draught  in  the 
same,  and  that  the  plaintiff  was  totally 
unable  to  use  his  said  chimneys,  and  the 
enjoyment  by  the  plaintiff  of  his  house 
was  much  diminished  and  injured. 

The  statement  was  amended  at  the 
trial  by  the  addition  of  a  paragraph  to 
the  CTOct  that  by  reason  of  the  before- 
mentioned  &ct8  the  defendants  created  a 
nuisance,  to  the  injury  and  prejudice  of 
the  plaintiff  in  respect  of  his  enjoyment 
of  lus  said  house  and  premises.  The 
plaintiff  claimed  damages  and  an  in> 
junction. 

The  defence  consisted  of  a  denial  of  all 
the  material  allegations  in  the  statement 
of  claim,  and  a  denial  that  the  plaintiff 
had  any  claim  at  law  to  a  free  access  of 
air  to  his  chimneys  at  all. 

At  the  trial  evidence  was  given  of  the 
facts  alleged  in  the  statement  of  claim, 
and  in  summing  up  his  Lordship  asked 
the  jury  first  whether  there  had  been  for 
more  than  twenty  years  free  access  of  air 
to  the  chimneys  of  the  plaintiff's  honse ; 
and  secondly,  whether  the  erection  of  the 
defendants'  wall  matemlly  interfered  with 
the  comfort  of  human  existence  on  the 
plaintiff's  premises.  The  jury  answered 
both  questions  in  the  affirmative,  and 
his  Lordship  gave  judgment  for  the 
plaintiff. 

Against  this  judgment  the  defendants 
appealed  on  the  ground  that  in  sp^te  of 
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the  findings  the  jadgment  ought  to  have 
been  entered  for  the  defendants. 

Oates  and  Edward. OlarJce,  for  the  de- 
fendants.— There  can  be  no  prescriptive 
right  to  a  free  access  of  air  from  the 
plaintiff's  l&ad—Webb  y.  Bird  (1).  It 
Mras  alleged  there  that  the  plaintiff  had 
enjoyed  for  twenty  years  the  free  access 
of  wind  to  his  windmill,  and  that  the 
defendant  had  disturbed  ijie  enjoyment. 
But  it  was  held  that  the  action  would  not 
lie,  the  free  access  of  air  being  like  the 
case  of  subterraneous  water,  flowing  in  no 
defined  channel — Ohasemore  v.  Biohards 
(2),  and  not  like  lateral  support  of  land 
by  land — see  Angus  y.  BaUon  (3).  As 
to  the  question  of  nuisance,  the  defendant 
has  not  in  any  way  invaded  the  plainti&'s 
properly.  If  he  had  poured  a  current  of 
lonl  air  upon  the  plaintiff's  premises  it 
would  have  been  another  matter.  Bat 
the  annoyance  here  is  caused  by  the 
plaintiff's  own  smoke. 

Cock  (with  whom  was  Stavdey  HiU), 
for  the  plaintiff. — An  action  may  lie  as 
well  for  the  stopping  of  wholesome  air  as 
of  light  (per  Wray,  J.,  Aldred'a  Case  (4)  ), 
and  there  may  be  a  prescriptive  right  to 
a  supply  of  air,  though  the  right  may  not 
be  of  the  same  nature  as  that  to  light. 
It  is  to  be  observed,  however,  that  the 
words  "  light  and  air  "  are  always  used 
in  decrees  as  if  the  two  things  went  pari 
pastu — see  Detii  v.  TheAtustion  MarttJom- 
pany  (5),  where  it  is  shewn  that  the 
true  ground  of  action  with  respect  to  air 
is  generally  nuisance — see  Walter  v.  Selfe 
(6).  The  plaintiff  claims,  however,  ander 
the  presumption  of  a  lost  grant.  That 
presumption  now  arises  as  a  matter  of  law 
from  twenty  years'  enjoyment,  and  the 
findings  of  the  jniy  in  tms  case  are  con- 

(1)  10  Gom.  B.  Bep.  NA  268 ;  s.  c.  13  Com.  B. 
Rep.  N.S.  811 ;  s.  c.  80  Law  3.  Bep.  C.F.  881; 
I.  c.  31  Law  J.  Bep.  C.P.  336. 

(2)  7  H.L,  Cas.  219 ;  s.  c.  29  Lav  J.  Bep. 
Exch.  SI. 

(3)  17  Law  J.  Bep.  a.B.  168 ;  a.  c.  18  Law  J. 
Bep.  CI.B.  226  ;  a.  c.  Law  Bep.  3  Q.B.  D.  86 ;  a.  c. 
Law  Bep.  1  Q.B.  D.  162. 

<1)  9  Bep.  58  b. 

(6)  36  Iaw  J.  Bep.  Clianc  at  p.  666 ;  s.  c.  Law 
Bep.  2  £q.  at  p.  262. 

(6)  1  De  Gex  &  8.  816;  a.  o.  20  Law  J.  Bep. 
Chanc  133. 
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elusive  in  favour  of  the  presumption. 
The  jury  need  not  find  that  in  fact  there 
had  been  a  grant — Deeble  v.  Lmeham  (7). 
Webb  V.  Bird  (1)  is  distinguishable. 
The  right  claimed  in  that  case  was  too 
vague.  It  was  held  there  that  the  pre> 
sumption  did  not  arise  as  no  intervention 
to  prevent  the  enjoyment  had  been  pos. 
Bible.  But  that  is  not  the  case  here. 
Qaies  replied. 

Owr.  ado.  mUb. 

The  following  judgments  were  de- 
livered on  March  22  : — 

Brauwell,  L.J. — The  plaintiff  says 
that  he  is  possessed  of  a  house,  that  for 
more  than  twenty  years  this  house  and 
its  occupants  have  had  the  wind  blow  to, 
over  and  from  it,  and  that  he  has,  as  so 
possessed,  the  right  that  it  should  con- 
tinue to  do  so.  That  the  defendants  have 
interfered  with  this  right  and  prevented 
the  free  access  and  departure  of  the  wind. 
He  adds  that  they  have  committed  a 
nuisance  to  him  as  so  possessed.  He  has 
proved  that  he  is  possessed  of  a  house 
more  than  twenty  years  old,  that  the  wind 
had  access  to  it  and  passage  over  it  for 
twenty  years  without  the  hindrance  re- 
cently caused  by  the  defendants;  that 
the  defendants  have  caused  a  hindrance 
by  patting  on  the  roof  of  their  house 
(which  is  as  old  as  the  plaintiff's),  timber 
to  a  considerable  height,  thereby  pre- 
venting the  wind  blowing  to  and  over 
the  plaintiff's  house  when  in  some  di- 
rections, and  passing  away  from  it  when 
in  others ;  that  this  causes  his  chimneys 
to  smoke  as  they  did  not  before,  to  the 
extent  of  being  a  nuisance.  The  question 
is  if  this  shews  a  cause  of  action.  First, 
what  is  the  right  of  the  occupier  of  a  house 
in  relation  to  air,  independently  of  length 
of  enjoyment?  It  is  the  same  as  tioat 
which  land  and  its  owner  or  occupier 
have,  it  is  not  greater  because  a  house  has 
been  built.  That  puts  no  greater  burthen 
or  disability  on  adjoining  owners.  What 
then  is  the  right  of  land  and  its  owner  or 
occupier?  It  is  to  have  all  natural 
incidents  and  advantagfes  as  nature  would 
produce  them.  There  is  a  right  to  all 
the  light  and  heat  that  wonld  .come,  to 

(7)  12  L-.  C.L.B.  1, 
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all  tbe  rain  that  would  &11,  to  all  the 
wind  that  would  blow ;  a  right  that  the 
rain  whioh  woald  pass  over  the  land 
should  not  be  stopped  and  made  to  &1I 
on  it,  a  right  that  the  heat  from  the  sun 
ahonld  not  be  stopped  and  reflected  on  it, 
a  right  that  the  wind  should    not  be 
checked,  but  should  be  able  to  escape 
freely ;  and  if  it  were  possible  that  these 
righto  were  interfered  with  by  one  having 
no  right,  no  doubt  an  action  would  lie. 
Bat  these  natural  rights  are  subject   to 
the  right  of  adjoining  owners,  who  for  the 
benefit  of  the  community  have  and  most 
hare  rights  in  relation  to  the  use  and 
enjoyment  of  their  property  that  qoalify 
and  interfere  with  those  of  their  neigh- 
bours ;    right  to  nse  their   property  in 
the  various  ways  in  which  property  is 
commonly  and  lawfully  used.    A  hedge,  a 
wall,  a  fruit  tree,  would  each  affect  the 
land  next  to  which  it  was  planted  or 
built.    They  would  keep  off  some  light, 
some  air,   some  heat,   some  rain  when 
coming  fi^m  one  direction,  and  prevent 
the  escape  of  air,  of  heat,  of  wind,  of  rain 
when  coming  from  the  other.  But  nobody 
could  doubt  that  in  such  case  no  action 
would  lie.     Nor  will  it  in  the  caae  of  a 
house  being  built  and  having  such  con- 
sequences. That  is  an  ordinary  and  lawful 
use  of  property  as  much  so  as  the  build- 
ing of  a  wall  or  planting  of  a  fence,  or  an 
orchard.     Of  course  the  same  reasoning 
applies  to  the  putting  of  timbet  on  the 
top  of  a  house  which,  if  not  a  common,  is 
a  perfectly  lawful  act,  and  it  would  be 
absurd  to   suppose  that  the  defendants 
could  lawftiUy   put    another    storey    to 
their  house  with  the  consequences  to  the 
plaintiff  of  which  he  complains,  but  can- 
not put  an  equal  height  of  timber.  These 
are  elementary  and   obvious  considera- 
tions, but  if  borne  in  mind  will  assist 
very  materially  in  the  decision  of  this 


WW. 

The  plaintiff,  then,  merely  as  possessed  of 
land  or  house  has  not  the  right  claimed. 
But  he  goes  further,  and  says  that  the 
house  and  its  owner  and  occupiers  hare 
had  the  enjoyment  of  this  benefit  for 
tWduty  years.  He,  therefore,  relies  on 
that  as  shewing  a  prescriptive  title  or 
title  by  lost  grant.  Whether  he  has  so 
stated  his  claim  as  to  raise  such  a  case, 


it  is  not  necessary  to  say,  for  we  are  of 
opinion  that  even  if  he  has,  he  has  not 
established  it ;  that  no  such  right  as  he 
claims  can  be  established  by  mere  enjoy- 
ment, without  interruption  for  however 
long  a  period.  It  certainly  cannot  be 
claimed  under  the  Prescription  Act ; 
nor  can  it  by  lost  grant,  unless  of  such 
a  character  that  it  could  be  claimed  by 
the  common  law  prescription.  For  the 
expedient  of  a  lost  grant  is  only  appli- 
cable  to  cases  where  something  prevents 
the  application  of  the  common  law  pre- 
scription. We  do  not  say  there  might 
not  be  an  express  grant  or  covenant  not 
to  interfere  with  the  passage  of  air 
over  neighbouring  property,  which  could 
be  enf  oroed  against  the  grantor  or  cove- 
nantor,  and  even  against  his  assign 
with  notice.  Whether  it  could  be  en- 
forced against  his  assigns  without  no- 
tice, it  is  not  necessary  to  say.  But 
tbe  "  lost  grant "  doctrine  is  ancillary  to 
the  "  common  law  prescription  "  doc- 
trine. Can  this  right,  then,  be  claimed 
under  that  P  Now,  certainly,  the  land  as 
such  has  enjoyed  this  as  of  right  for  all 
time,  since  the  sun  first  shone  and  the 
wind  first  blew ;  and  it  is  not  a  case  of 
twenty  or  any  finite  number  of  years. 
But  that  enjoyment  is  the  result  of  the 
natural  right  of  which  we  have  spoken, 
and  not  of  an  acquired  right.  Then,  does 
the  existence  of  a  house  on  the  land  for 
twenty  years  make  any  difference?  None. 
The  ownerof  the  land  enjoyed  the  free  pas- 
sage of  the  air  over  his  k^d  when  it  was 
a  field  subject  to  the  right  of  his  neigh- 
bours to  build  on  their  own  land,  to  do 
on  their  own  land  any  lawful  act.  He 
now  enjoys  it  over  his  own  land,  with 
a  house  on  it,  subject  to  the  same 
righte. 

If  the  house  on  his  land  is  less  oom- 
modioua  by  reason  of  any  lawful  act  of 
his  neighbour  done  on  the  adjoining  land, 
then,  to  use  the  expression  of  the  Judges 
in  Bury  v.  Pope  (8),  "  it  was  his  folly  to 
build  so  near  to  the  other's  land."  It 
may  be  said  that  if  this  reasoning  be 
correct,  it  is  applicable  to  lights.  So  it 
is  to  a  g^reat  extent,  and  anyone  who 
reads  the  cases  relating  to  the  acquisition 


(8)  Cro.  Eliz.  118. 


Digitized  by 


Google 


MICHAELMAS  1878  to  MICHAELMAS  1879. 


Vol.  48.] 

Bryant  t.  Leftver  {App.),  C.P. 

of  a  right  to  light  will  see  that  there  has 
been  a  great  difficulty  in  establishing  it 
on  principle.     In  Webb  v.  Bird  (1)  Mr. 
Jostioe    Willes    says    it    is   anomalons, 
and  see  per  Blackbam,  J.,  in  that  case 
in    the    Ezcheqaer    Chamber.      In  the 
case  referred   to  of  Bury  v.  Pope   (8), 
it  was  held  that  where  there  are  owners 
of  adjoining  pieces  of  land,  and  one  bnilds 
a  house,  and  for  thirty  or  forty  years 
has  access  of  light  to  it,  yet  the  other 
may  bnild  a  honse  adjoining,  and  shnt 
oat  the  light.      This  shews  the  general 
principle,  though  the  law  as  to  light  is 
now  diflCerent,  as  a  right  to  it  is  now 
gained  by  enjoyment.     But  there  is  this 
difference    between  this  claim  and   the 
claim  to  Ught.    The  right  in  that  case  is 
always  limited  to  the  particalar  window 
or  aperture  through  which  the  ,light  and 
air   had    access.     It  is  one,  therefore, 
against  which   an  adjoining  owner  can 
defend  himself  by  blocking  it  up  within 
the  period  necessaiy  for  the  gaining  of  a 
right.     Lord  Wensleydale  thought  this  a 
very  strong  thing,  and  a  gre&t  burthen 
on  the  adjoining  landowner — Ohcuemore 
V.  Bieharas  (2).    But  here  the  claim  is 
of  such  a  character  that  its  enjoyment 
could  only  be  prevented  by  surrounding 
the  land  with   erections  as  high  as  it 
might  at  any  time  be  wanted  to  build 
on  the  land.     The  principle  of  Ohasemore 
y.   Biehards   (2)   is  applicable,   namely, 
that  the  right  claimed  is  not  one  the  law 
allows,  being  too  vague  and  uncertain; 
one  the  acquisition  of  which  the  adjoin- 
ing   owner    could    not    defend    himself 
X'nst;  and  that  the  remedy  of  the  plain- 
in  such  a  case  as  this  is   to  build 
higher,  as  in  such  a  case  as  that  it  was  to 
dig  deeper.  We  are  of  opinion  that  on  prin. 
oiple  the  plaintiff  fails  to  make  out  his 
right  as  claimed.     The  authorities  are  to 
that  effect.     Webb  v.  Bird  (1)  is  really  in 
point.     It  is  true  that  in  ijiat  case  the 
mill  appeared  to  have  been  built  in  1829. 
I  believe  the  date  of  the  building  of  the 
pIainti£E's  house  in  this  case  did  not  ap- 
pear; it  will  hardly  be  supposed  to  be 
100  years  old,  but  Uie  reasoning  in  that 
case  would  be  equally  applicable  to  a 
claim  by  prescription  from  time  whereof 
the  memory  of  man  runneth  not  to  the 
contrary.  The  date  of  the  building  of  the 
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plaintiff's  honse  could  not  be  shewn.  It 
is  really  hardly  necessary  to  notice  the 
other  cases,  which  are  sufficiently  dealt 
with  by  the  Judges  in  Webb  v.  Bird  (1). 
We  may,  however,  mention  Roberts  v. 
Macord  (9),  where  Patteson,  J.,  was  of 
opinion,  that  a  claim  like  the  present 
could  not  be  supported ;  all  the  reason- 
ing and  all  the  considerations  that  pre- 
vailed in  Ohasemore  v.  Biehards  (2)  are 
opposed  to  it.  Where  it  has  been  said 
that  there  is  a  right  to  air,  there  has 
been  good  ground  for  supposing  that 
the  wholesomeness  of  the  air  has  been 
interfered  with,  or  that  there  was  some 
peculiarity  in  the  land  or  building  which 
made  the  air  necessary  in  a  definite 
place.  We  are  of  opinion,  then,  that 
the  action  cannot  be  maintained  on  this 
ground. 

But  it  is  said,  and  the  jury  have  found, 
that  the  defendants  have  done  that  which 
has  caused  a  nuisance  to  the  plaintiff's 
honse.  We  think  there  is  no  evidence  of 
this.  No  doubt  there  is  a  nuisance,  but 
it  is  not  of  the  defendants'  causing.  They 
have  done  nothing  in  causing  uie  nui- 
sance. Their  house  and  their  timber  are 
harmless  enough.  It  is  the  plaintiff  who 
causes  the  nuisance  by  lighting  a  coal 
fire  in  a  place  the  chimney  of  which  is 
placed  so  near  the  defendants'  wall  that 
the  smoke  does  not  escape,  but  comes  into 
the  house.  Let  the  plaintiff  cease  to  light 
his  fire ;  let  him  move  his  chimney ;  let 
him  carry  it  higher,  and  there  would  be 
no  nuisance.  Who,  then,  causes  it  P  It 
would  be  very  clear  that  the  plaintiff  did, 
if  he  had  built  the  honse  or  chimney 
after  the  defendants  had  put  the  timber 
on  their  roof;  and  it  is  really  the  same 
though  he  did  so  before  the  timber  was 
there.  But  (what  is  in  truth  the  same 
answer)  if  the  defendants  cause  the  nui- 
sance, they  have  a  right  to  do  so.  If  the 
plsiintiff  has  not  the  right  to  the  passage 
of  air,  except  subject  to  the  defendants' 
right  to  build  or  put  timber  on  their 
honse,  then  his  right  is  subject  to  their 
right,  and  though  a  nuisance  follows 
from  the  exercise  of  their  right,  they  are 
not  liable.  Sic  utere  tuo  ut  alietwm  mm 
Icedat  is  a  good  maxim.      But,   in  our 


(9)  Moo.  tc  R.  228. 
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opinion,  <ihe  defendants  do  not  infinnge  it. 
The  plalntiS  would,  if  he  sncoeeded.  We 
are  of  opinion  that  judgment  ahoald  be 
for  the  defendants  on  the  cause  of  action 
the  subject  of  this  appeal. 

Cotton,  L.J. — This  is  an  appeal  of  the 
defendants  from  so  much  of  a  judgment  of 
Lord  Coleridge  in  &vonr  of  ilie  plaintiff, 
as  was  giyen  in  respect  of  the  interruption 
of  air  to  the  plaintiff's  chimney,  caused 
by  the  defendants. 

The  jury  have  found — first,  that  there 
had  been  for  more  than  twenty  years  free 
access  of  Mr  to  the  chimneys  of  the  plain- 
tiff's house ;  second,  that  the  defendants 
interfered  with  it ;  third,  that  the  erection 
of  the  defendants'  wall  sensibly  and  mate- 
rially interfered  with  the  comfort  of  human 
existence  in  the  plaintiff's  premises; 
fourth,  that  the  plaintiff  sustained  da- 
mage, 4iOZ.  by  the  building  of  the  defend- 
ants' wall,  and  20Z.  by  falling  of  timber  and 
other  matters  from  the  defendants'  stacks 
on  the  plaintiff's  premises.  The  first  ques- 
tion is  whether  the  plaintiff  has,  either  as 
a  natural  right  of  property,  or  as  an  ease, 
ment^  a  right  as  against  the  defendants  to 
have  the  access  of  air  to  his  chimney 
without  any  interruption  by  the  defend- 
ants. In  my  opinion  he  has  no  such 
right. 

In  my  opinion,  it  would  be  a  contradic 
tioQ  in  terms  to  say  that  a  man  has  a 
natural  right  against  his  neighbour  in  re- 
spect of  a  house,  which  is  an  artificial  ad- 
dition to,  and  not  a  user  of  the  land ;  that 
the  owner  of  the  house  has,  as  against  his 
neighbour,  no  natural  rights  in  respect  of 
his  house  is  shewn  by  the  cases  as  to  sub- 
jacent and  lateral  support.  These  shew, 
that  while  every  owner  of  property  has, 
independently  of  user,  a  natural  right  to 
support  for  lus  land,  if  he  adds  buildings 
to  his  land,  and  thereby  requires  an  in- 
creased support,  he,  in  the  absence  of 
express  grant,  can  only  acquire  a  right  to 
such  support  by  user ;  that  is,  by  way  of 
easement. 

The  right,  if  any,  of  the  plaintiff  to  the 
uninterrupted  flow  of  air  to  his  chimney 
must  therefore  be  by  way  of  easement. 
Cases  to  prevent,  or  to  claim  damages  for 
interference  with  ancient  lights,  are  fre- 
quently spoken  of  as  oases  of  light  and 


air,  and  the  right  relied  on  as  a  right  to 
the  access  of  L^ht  and  air.  But  uiis  is 
inaccurate.  The  cases,  as  a  rule,  relate 
solely  to  the  interference  with  the  access 
of  light,  and  in  no  case  has  any  injunction 
been  granted  to  restrain  interference  with 
the  access  of  air.  It  is  unnecessary  to 
say  whether,  if  the  uninterrupted  flow  of 
air  through  a  definite  aperture  or  channel 
over  a  neighbour's  property  has  been  en- 
joyed as  of  right  for  a  sufficient  period,  a 
right  by  way  of  easement  could  be  ac- 
quired. No  such  point  is  raised  in  this 
case,  and  I  am  of  opinion  that  a  right  by 
way  of  easement  to  the  access  of  air  over 
the  general  surface  of  a  neighbour's  land 
cannot  be  acquired  by  such  enjoyment. 
For  this  Webb  v.  Bird  (1)  is  an  authority, 
and  as  the  last  decision  in  that  case  was 
in  the  Exchequer  Chamber,  it  would  be 
sufficient  to  rely  upon  the  authority  of 
that  case.  But  I  think  it  better  to  say 
that  I  entirely  agree  with  that  decision, 
and  with  the  reasons  given  in  this  case  by 
Lord  Justice  Bramwell.  In  my  opinion, 
therefore,  the  plaintiff  has  no  right  in  re- 
spect of  the  flow  of  air  to  and  from  his 
cnimney. 

Everyone,  however,  has  a  natural  right 
to  enjoy  ihe  air  pure  and  free  from  any 
noxious  smells  or  vapours,  and  anyone 
who  sends  to  his  neighbour's  land  that 
which  makes  the  air  there  impure  is  goil^ 
of  a  nuisance. 

Here  it  is  found  that  the  erection  of 
the  defendants'  wall  has  sensibly  and  ma- 
terially interfered  with  the  comfort  of 
humsiu  existence  in  the  plaintiff's  house ; 
and  it  is  said  that  this  is  a  nuisance  for 
which  the  defendants  are  liable.  Ordi- 
narily  that  is  so ;  but  the  defendants  have 
done  it,  not  by  sending  on  to  the  plain- 
tiff's property  any  smoke  or  noxious  va- 
pour, but  by  interrupting  the  egress  of 
smoke  from  the  plaintiff's  house,  in  a 
way  to  which  the  plaintiff  has  no  legal 
right. 

The  plaintiff  creates  the  smoke  which 
iuterferes  with  his  comfort.  Unless  he 
has,  as  against  the  defendants,  a  right  to 
get  rid  of  this  in  the  particular  way 
which  has  been  interfered  with  by  the  de- 
fendants, he  cannot  sue  the  defendants, 
because  the  smoke  made  by  himself,  for 
which  he  has  not  provided  any  effectual 
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means  of  escape,  canses  him  annoyance. 
It  is  as  if  a  man  tried  to  get  rid  of  liquid 
filth  arising  on  his  own  land,  by  a  drain 
into  his  neighboor's  land.  Until  a  right 
had  been  acquired  by  user  the  neighbonr 
might  stop  the  drain  witboat  inoarring 
liability  for  so  doing.  No  donbt,  great 
inconvenience  wonld  be  caused  to  the 
owner  of  the  property  in  which  the  Liquid 
filth  arises.  But  the  act  of  his  neighbonr 
would  be  a  lawful  act,  and  he  would  not 
be  liable  for  the  consequences  attributable 
to  the  fact  that  the  man  had  accumulated 
filth  without  providing  any  effectual  means 
of  getting  rid  of  it. 

I  am  of  opinion,  therefore,  that  so  much 
of  the  judgment  as  is  appealed  from  must 
be  reversed. 

Judgment  revened. 


Soliciton— Sorrell  8e  Son,  for  plaintiff;  Wilkina, 
Blyth  8c  FanshaTO,  for  defendants. 
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[IN  THE  COURT  OP  APPEAL.] 
(Appeal  from  the  Bxcheqver  Bivition.) 
1879,     1 
Feb.  25.    J-        BUMTZ  v.  shbffield.* 
March  22.  J 

Ampeal  from  Judge  at  Ohajnbers — Time 
for  Appecuing — Long  Vacation — Bales  of 
the  Supreme  Court,  Order  LIV,  rule  6. 

Under  Order  LIV.  rule  6,  an  appeal 
from  an  order  of  a  Judge  in  chambers  after 
the  expiralion  of  eight  days  is  too  late, 
although  such  order  was  made  in  the  long 
vacation,  and  no  Divisional  Court  has  sat 
during  the  eight  days  succeeding  the  date  of 
the  order, 

Crom  V.  Samuel  (46  Law  J.  Bep.  C.P. 
1 ;  B.  0.  Law  Rep.  2  C.P.  D.  21)  approved. 

This  was  an  appeal  from  a  judgment  of 
the  Exchequer  Division,  affirming  a  deci- 
sion of  Manisty,  J.,  at  chambers. 

The  action  was  brought  upon  a  promis- 
sory note.      On  the  29th    of   August, 

*  Coram  Bratt,  LJ. ;  Cotton,  L.J.;  and 
Tbesiger,  L.J. 

Vol.  48.— O-B.,  C.P.  &  ExcH. 


Manisty,  J.,  at  chambers  made  an  order 
that  the  plaintiff  should  be  at  liberty  to 
sign  judgment.  Next  day  the  defendant 
gave  notice  of  appeal,  and  took  out  a 
summons  to  extend  the  time  for  appeal- 
ing. This  summons  was  heard  on  the 
2nd  of  September,  when  Field,  J.,  made 
an  order  extending  the  time  for  appeal- 
ing,  conditionally  on  the  payment  into 
Court  by  the  defendant  of  the  amount 
claimed.  The  defendant  did  not  pay  the 
money  into  Court,  and  on  the  first  clay  of 
Michaelmas  sittings  (no  Divisional  Court 
having  sat  in  the  interim)  appealed  in  the 
Exchequer  Division  against  the  original 
oi-der  of  Manistjr,  J.  The  Divisional 
Court  were  divided  in  opinion,  but  held, 
on  the  authority  of  Grom  v.  Samuel  (1), 
that  the  appeal  was  out  of  time ;  and  the 
defendant  now  appealed  to  the  Court  of 
Appeal. 

Saxton,  for  the  defendant,  cited  Forrest 
T.  Baoies  (2)  and  EaUams  v.  EiOs  (3). 

Douglas  Kingsford,  for  the  'phuntiff, 
relied  npon  Orom  v.  Samuel  (1)  and 
Deykin  v.  Coleman  (4). 

Cur.  adv.  miU. 

On  the  22jid  of  March  the  following 
judgment  was  delivered  by 

THESiass,  L.J. — This  is  an  appeal  from 
the  affirmance  by  the  Exchequer  Division 
of  an  order  by  Manisty,  J.,  made  at  chun- 
bers,  under  which  the  plaintiCE  was  em- 
powered, pursuant  to  the  provisions  of 
Order  XIV.  rule  1,  to  sign  judgment  for 
the  amount  of  a  promissory  note  sued 
upon.  The  learned  Judge's  order  was 
made  in  the  vacation,  that  is  to  say,  upon 
the  29th  of  August  of  last  year.  On  the 
30th  of  the  same  month  nobice  of  appeal 
to  the  Divisional  Court  was  given,  and  on 
the  same  day  a  sunmions  to  extend  the 
time  for  appealing  was  taken  out.  That 
summons  was  heiurd  on  the  2nd  of  Sep- 
tember by  Field,  J.,  who  made  an  order 
extending  the  time  to  the  first  sitting  of 
the  Divisional  Court,  conditionally  upon 
payment  into  Court  within  fourteen  days 

(1)  46  Law  J.  Bep.  C.P.  1 ;  8.  c.  Law  Bep.  2 
C.P.D.21. 

(2)  Weekly  Notes,  1878,  p.  88. 
(8)  24  W.E.  9S6. 

(4)  25  W.B.  294. 
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of  433Z.  10«.  8<2.,  being  the  amount  of  the 
note  and  interest.  The  money  was  not 
paid  into  Conrt  within  the  fourteen  days 
or  at  any  other  time,  and  no  sitting  of 
the  Divisional  Conrt  having  taken  place 
in  the  interim,  the  defendant  at  the  first 
sitting  of  the  Divisional  Conrt  in  Michael- 
mas sittingps  appealed  against  the  order  of 
Msmisty,  J.  The  Divisional  Conrt  h  eld  that 
the  appeal  was  oat  of  time,  and  the  order 
appealed  against  stood  affirmed.  Upon 
appeal  to  this  Conrt  the  qnestion  of  time 
is  again  raised,  and  has  to  be  decided. 
The  rale  npon  which  the  qnestion  tarns 
is  mle  6  of  Order  LIV.,  which  is  in  these 
terms : — "  In  the  Qneen's  Bench,  Common 
Fleas  and  Ezcheqner  Divisions,  every 
appeal  to  the  Court  from  any  decision  at 
(mambers  shall  be  by  motion,  and  shall 
be  made  within  eight  days  after  the  deci- 
sion appealed  against "  (5). 

The  Conrt  below  has  oonstrned  the  rale 
as  meaning  that  the  defendant  was  bonnd 
to  bring  on  his  appeal  within  eight  days 
after  the  decision  appealed  &om  unless 
the  time  was  extended;  and  I  am  of 
opinion  that  this  constrnotion  is  correct. 
In  the  first  place,  the  language  of  the  role 
is  unambiguous.  It  directs  that  the  ap- 
peal shall  be  by  motion,  and  shall  be  made 
within  eight  days  after  the  decision  ap- 
pealed against.  Now,  if  it  is  not  to  be 
read  in  its  plain  and  literal  meaning,  how 
is  it  to  be  read  ?  Axe  the  words  "  if  prac- 
ticable," to  be  taken  as  understood  p  If 
so,  are  we  to  read  it,  "and  if  not  prac- 
ticable within  eight  days  then  upon  the 
first  practicable  day  afterwards  ?  or  are 
we  to  read  it,  "  within  eight  practicable 
days,  ie.,  eight  days  on  each  of  which  the 
Divisional  Court  is  sitting  P" 

ISWollama  v.  Hills  (3)  is  to  be  treated 
as  it  has  been  argned  it  should  be,  as  an 
authority  upon  the  constraction  of  this 
rule,  the  latter  alternative  would  seem  to 
be  the  proper  one,  in  which  case  a  very 
indefinite  and  at  times  unreasonably  ex- 


(S)  This  rale  has  since  been  amended  'by  tlie 
Bues  of  the  Supreme  Conrt,  March,  1879,  by  the 
addition  of  the  words,  "  or  if  no  Court  to  which 
such  appeal  can  be  made  shall  sit  within  eight 
days,  then  on  the  first  day  on  which  any  such 
Court  may  be  sitting  after  the  expiration  of  such 
eight  days," 


tended  period  within  which  to  appeal 
£rom  orders  at  chambers  would  be  given. 

But  whichever  alternative  be  adopted, 
does  it  not  entail  the  making  instead  of 
the  interpreting  of  a  rule  P  And  is  there 
any  such  manifest  inconsistency  with  other 
roles,  or  any  such  necessary  hardship 
consequent  apon  the  interpretation  of  this 
particular  rule  according  to  its  literal 
meaning,  as  to  induce  us  to  depart  &om 
that  meaning  P  I  think  not.  The  rules 
have  provided  against  hardship,  and  have 
at  the  same  time,  by  their  provisions  for 
the  exclusion  altogether  of  certain  days 
and  the  indnsion  of  other  days  on 
certain  occasions  in  the  computation  of 
time,  indicated,  according  to  the  maxim, 
Expresmm  facit  eessare  tadtutn,  that  they 
intended  no  implication  to  arise  as  regards 
other  days  or  in  reference  to  other  occSr 
sions  than  those  provided  for. 

Suppose  the  eighth  day  in  this  case  had 
expired  on  a  Sunday,  then  the  motion 
might  have  been  made  on  the  day  follow- 
ing, pursuant  to  Order  LVii.  rale  8, 
wluch  provides  as  follows : — "  Where  the 
time  for  doing  any  act  or  taking  any  pro- 
ceeding expires  upon  a  Sanday  or  other 
day  on  which  the  offices  are  closed,  and 
by  reason  thereof  such  act  or  proceeding 
cannot  be  done  or  taken  on  that  day,  such 
act  or  proceeding  shall,  so  far  as  regards 
the  doing  or  taking  the  same,  be  held  to 
be  dniy  done  or  taken  if  done  or  taken  on 
the  day  on  which  the  offices  shall  next  be 
open." 

By  the  same  rule,  if  the  doing  of  an 
act  on  the  last  day  npon  which  it  is  to  be 
done  is  only  possible  if  the  offices  are  open, 
then  if  the  offices  are  not  open  on  the 
particnlar  day,  the  act  may  be  done  on 
the  day  on  which  the  offices  shall  next  be 
open. 

Where  the  rules  wish  to  exclude  for  a 
particular  purpose  the  long  vacation  from 
the  computation  of  time,  we  find  express 
provision,  as  in  the  case  of  filing,  amend- 
ing or  delivering  any  pleading,  by  rule 
5  of  Order  LVIII.  Tlus  is  a  reason  for 
not  excluding  the  long  vacation  from  the 
computation  of  time  for  the  purpose  of 
appeal  from  chambers  to  the  Divisional 
Court;  because  the  rules  contemplate 
that  sach  a  Court  will  sit  during  vacation ; 
see  section  28  of  the  Act  of  1873,  and 
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BunU  T.  SitiffiM  {App.),  Eseu. 
Order  LXI.  rnloa  5  and  6.  And  lastly, 
any  hardship  or  injustice  which  might 
otherwise  be  worked  by  the  strict  inter- 
pretation of  Buoh  mles  as  that  which  is 
in  question  in  this  case,  can  be  remedied 
by  mie  6  of  Order  LVIII.,  which  gives 
the  widest  power  of  enlarging  the  time 
appointed  for  the  performance  of  an  act 
eitiier  before  or  after  the  expiration  of 
snch  time. 

Apart,  then,  from  authority,  1  am  of 
opinion  that  the  terms  of  the  roles  upon 
which  the  present  question  arises  are  ab- 
solute and  universal  in  their  application, 
except  so  &r  as  in  other  rules  no  qualifi- 
cation,  limitation  or  exception  is  to  be 
fonnd;  and  consequently  that  the  order 
of  the  Court  below  was  right.  As  regards 
authority,  there  is  in  &TOur  of  the  view 
I  have  expressed  a  distinct  decision  turn- 
ing upon  the  construction  of  this  particu- 
lar  rule  in  Orbm  v.  Samuel  (1) ;  while 
Hollams  v,  HUh  (3),  which  is  cited  in 
that  case  in  support  of  the  appellant's 
contention,  is  a  case  upon  another  rule, 
couched  in  difierent  language,  and  a  case 
the  decision  in  which  may  well  stand  with 
that  in  Oromy.  Samuel  (1)  and  the  present 
case.  I  am  of  opinion  therefore  that  this 
appeal  should  be  dismissed. 

Bbett,  L.J,,  and  Oottoh,  L.J.,  in  con- 
curring with  the  above  judgment,  ex- 
pressed great  reluctance  in  doing  so. 

Appeal  dismissed. 

Solieiton— J.  P.  Pondone,  for  plaintiff;   Cham- 
pioii,  Bobisaon  &  PMde,  for  defendant. 


[IN  THE  EXCHEQUER  DIVISION.] 
1879.     "1  0BBG80N  (appellant)  v.  potter 
March  21.  j     and  othebs  (respondmits). 

ToU—Pier  Actr— Exhibition  of  ToUs  oh 
a  Board — 10  Oeo.  4.  c.  aiix. 

[For  the  report  of  the  above  case,  see 
48  Uw  J.  Bep.  M.C.  86.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION]. 

THB  COUNOIL  09  THB  PHAB- 
lUOEUnOAL  BOCIBTTV.  THB 
LONDON  AND  FBOTINCIAL 
SUPFLT  ASSOOIATION  (UU.). 


1879. 

March  15. 
April  5,  28, 


The  Pharmacy  Act,  1868  (31  ^  82  Vict, 
c.  121),  ss.  1, 15 — Offence — Bale  of  Poisons 
by  Vnqualified  Persons — Stores  with  Thug 
Department — ApplicaHon  of  Statute  to 
Gorporations — Action  for  Penalties — Sta- 
tute 15  ^  16  Vict.  c.  56.  ».  14. 

By  31  ^  32  Vict,  c  121.  s.  1,  it  is 
enaded  that  "  U  shaU  he  uiUawfiiifor  any 
person  to  seiU  or  keep  open  shop  for  retailing, 
dispensing  or  compounding  of  poisons, 
unless  such personshaU  hea  pharmaeeutieai 
chemist  or  a  chemist  or  druggist  wUhinthe 
meaning  of  this  Act."  By  section  15  a 
penalty  is  imposed  on  "  any  person"  for 
selling  poisons  or  leeeping  open  shop  for  the 
sale  cf  poisons  in  eor^acention  of  the  Act. 

The  defendants  were  a  UnUted  company 
registered  in  1878  under  the  Oommmies 
Acts,  and  formed  for  tlie  ptirpose  <y  pvx- 
chamng  and  acquiring  the  troM  of  a  toAo2e< 
sale  and  retail  grocer  and  general  ware, 
houseman  then  carried  on  by  M.  The 
business  of  the  company  included,  amongst 
other  departments  for  the  sale  of  various 
goods,  a  drug  department,  which  was  am, 
open  shop  for  the  retailing,  dispensing  and 
compounding  poisons  vnMn  the  meaning 
of  31  if  32  Vidt.  c.  121.  The  business  of 
Oiis  particular  department  was  conducted 
by  L.,  w^h  the  aid  of  two  qualified  assist- 
ants. L.  was  a  pharmaceutical  chemist 
or  a  chemist  and  druggist,  and  was  also  a 
shareholder,  but  he  acted  as  a  servant  of 
the  company  and  was  paid  a  salary  or 
wages.  Neither  the  managing  director  or 
any  other  shareholder  were  qualified  to  sell 
poisons ; — 

Held,  that  the  defendani  compamy  was 
included  under  the  term  "person,"  and 
was  liable  accordingly  to  a  penalty  under 
31  ^  32  Vict.  c.  121,  for  having  sold 
poisons  and  kept  open  shop  for  the  sale  of 
poisons  in  contravention  of  that  Act. 

This  was  an  appeal  from  the  decision 
of  the  Judge  of  the  Bloomsbniy  County 
Court  in  favour  of  the  defendants  in  an 
action  brought  in  the  County  Court  by 
the  plainti&  against  the  defendants,  to 
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recover  a  penalty  from  the  defendants 
nnder  the  31  &  32  Vict.  c.  121,  for  having 
sold  poisons  and  kept  open  shop  for  the 
Bale  of  poisons  in  contravention  of  that 
Act. 

By  the  first  section  of  the  statute  it  is 
enacted  that  "  it  shall  be  nnlawfnl  for 
any  person  to  sell,  or  keep  open  shop  for 
retailing,  dispensing  or  compounding 
poisons,  or  to  assume  or  nse  the  title 
'  chemist  and  druggist '  or  chemist  or 
druggist,  or  pharmacist  or  dispensing 
chemist  or  druggist  in  any  part  of  Great 
Britain,  unless  such  person  shall  be  a 
pharmaceutical  chemist  or  a  chenust  and 
dmggist,  within  the  meaning  of  this 
Act,  and  be  registered  under  this  Act." 

And  by  the  15th  section  "  any  person 
who  shall  sell  or  keep  an  open  shop  for 
the  retailing,  dispensing  or  compounding 
poisons,  or  who  shall  take,  use  or  exhibit 
the  name  or  title  of  chemist  and  dmggist, 
or  chemist  or  druggist,  not  being  a  duly 
reg^tered  pharmaceutical  chemist,  or 
chemist  or  druggist,  or  who  shall  take, 
use  or  exhibit  the  name  or  title  of  phar- 
maceutical chemist,  pharmaceutist  or 
pharmacist,  not  being  a  pharmaceutical 
chemist,  shall,  for  every  such  ofEence, 
be  liable  to  pay  a  penalty  or  sum  of  five 
pounds,  and  the  same  may  be  sued  for, 
recovered  and  dealt  with  in  the  manner 
provided  by  the  Pharmacy  Act  for  the 
recovery  of  penalties  under  that  Act." 

By  the  Pharmacy  Act  (15  &  16  Vict,  c, 
56),  B.  12,  the  penalty  recoverable  nnder 
that  Act  is  to  be  recovered  "  in  England 
or  Wales  by  plaint  under  the  provisions 
of  any  Act  in  force  for  the  more  easy 
recovery  of  small  debts  and  demands." 

The  defen  dants  are  a  company  registered 
under  the  Companies  Acts,  1862  and  1867, 
as  a  limited  company,  with  a  nominal 
capital  of  10,000^.  divided  into  1,000 
shares  of  lOi.  each.  Of  these  one  William 
Mackness  holds  564  shares  folly  paid  up ; 
six  persons  (one  of  whom  was  Henry 
Edward  Longmore)  hold  five  shares  with 
21.  10s,  paid  on  each  share;  three 
persons  hold  one  shore  each  with  2Z.  10s. 
paid  on  each  share ;  the  remaining  shares 
are  unallotted. 

The  defendants'  company  was  registered 
on  the  29th  of  January,  1878,  and  was 
formed  to  pnrohaae  or  acquire  the  trade 


or  business  of  a  wholesale  and  retail 
grocer  and  general  warehouseman,  then 
carried  on  by  William  Mackness,  at  113, 
Tottenham  Court  Boad.  Mackness  is  the 
managing  director  of  the  company.  He 
is  not  a  duly  registered  pharmaceatical 
chemist,  or  chemist  and  druggist  within 
the  meaning  of  the  Pharmacy  Act,  1868. 
Henry  Edward  Longmore  is  a  pharmacea- 
tical  chemist  or  chemist  and  druggist  with- 
in  the  meaning  of  the  Act,  but  no  other 
shareholder  is  so.  The  business  of  the 
company  is  carried  on  as  that  of  Mack- 
ness was  before  the  company  was  formed, 
at  113,  Tottenham  Court  Boad,  and 
includes,  amongst  other  departments  for 
the  sale  of  various  goods,  a  chemist's  and 
druggist's  shop  or  drug  department  which 
is  an  open  shop  for  the  retailing,  dis- 
pensing  and  compounding  poisons  within 
the  meaning  of  the  Pharmacy  Act,  1868. 
Longmore,  as  has  been  stated,  is,  and  at 
the  time  of  the  sale  of  the  poisons  in 
question  was,  a  duly  registered  chemist 
and  dmggist  within  the  Pharmacy  Act, 
1868,  and  the  business  of  the  drug  de- 
partments was  conducted  by  him  mth 
the  aid  of  two  qualified  assistants.  He 
with  the  two  assistants  attended  regularly 
to  the  drug  department,  and  to  nothing 
else.  He  and  his  assistants  were  the 
servants  of  the  company  and  were  paid 
by  salary  or  wages. 

Upon  this  state  of  facts  the  question 
raised  was  whether  the  defendants'  com. 
pany,  as  such,  was  amenable  to  the  penal 
enactments  of  the  statute. 

[The  above  facts  are  taken  from  the 
judgment  of  Cockbnm,  L.G.  J.] 

The  Attorney  General  {Sir  John  Holker), 
and  Lumley  Smith,  for  the  appellants. — 
It  can  hardly  be  contended  that  if  the 
respondents  were  held  not  to  be  liable, 
the  very  object  which  the  Legislature  had 
in  view  in  passing  the  Pharmacy  Act, 
1868  (31  &  32  Vict.  c.  121),  and  re- 
lating the  sale  of  poisons,  might  be  easily 
defeated.  It  will  no  doubt  be  contended 
that  the  word  "  person "  in  section  15 
does  not  include  a  corporation,  and  that 
accordingly  this  action  cannot  be  main- 
tained. But  if  this  be  so,  anybody  who 
wished  to  set  the  statute  at  defiance  has 
nothing  to  do  but  to  form  an  inooiporated 
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company,  who  can  then  lawfully  cany  on 
business  aa  chemists  and  druggists,  and 
sell  poisons  wholesale  and  retail  without 
possessing  any  qualifications  at  all.  The 
object  of  the  statute  unquestionably  was 
to  prevent  the  sale  of  poisons  except  by 
properly  qualified  persons,  and  though  it 
may  well  be  that  a  mixed  business  such 
as  18  carried  on  by  the  defendants  may 
not  have  been  present  to  the  framers  of 
the  statute,  the  intention  of  the  Legis> 
latnre  was  to  place  companies  on  the 
same  footing  as  partnerships  or  indi- 
viduals. The  term  "  person "  is,  there- 
fore, intended  to  apply  to  corporations  as 
well  as  individuals,  the  prohibition  as  to 
the  sale  of  poisons  except  by  persons 
qualified  being  general.  See  also  7  &8 
Geo.  4.  c.  28.  s.  14,  under  which  persons 
include  a  body  corporate  (1). 

[CooKEtTBN,  L.G.J. — That  statute  has 
no  application,  being  limited  to  proceed- 
ings on  indictment  and  summary  con- 
viction.] 

The  County  Gonrt  Judge  seems  to 
have  decided  in  favour  of  the  respon- 
dents on  the  ground  that  the  manage- 
ment of  Hbe  drug  department  was  en- 
tmsted  to  the  care  of  a  qualified  person. 
Bat  if  this  were  held  to  be  a  su£Soient 
answer  to  these  proceedings,  the  security 
intended  to  be  provided  by  the  statute 
would  be  seriously  diminished,  because, 
in  the  absence  of  the  person  qualified, 
drug^  would  have  to  be  dispensed  by 
persons  engaged  in  other  departments 
who  were  not  so  qualified.  Moreover  it 
is  to  be  observed  that  even  though  the 
drugs  are  dispensed  by  a  properly  quali- 
fied person  who  happens  also  to  hold 
some  shares  in  the  respondent  company, 
yet  he  acts  as  the  paid  servant  of  the 
respondents,  so  that  the  latter  are  never- 
theless liable  to  the  penalties  imposed  by 
the  provisions  of  the  Pharmacy  Act, 
1868,  B.  15,  unless  properly  qualified. 

(1)  By  7  &  8  Qeo.  4.  c  28.  s.  14,  intituled  "  an 
Act  for  fiiTther  improring  the  administration  of 
criminal  justice  in  Elngland,"  it  is  provided  that 
in  the  case  of  statutes  relating  to  offences 
ponishable  apon  indictment  or  sommaiy  conTio- 
tion,"  words  nsed  importing  the  singular  number 
■hall  he  understood  to  include  "  several  persons 
as  well  as  one  person,  and  females  as  well  as 
-Bales,  aod  bodies  corporate  as  well  as  individnala." 


389 


Buppk/  Assoc.,  Q.B. 

Lastly,  assuming  the  respondents  axe 
liable,  the  penalty  imposed  by  the  sta- 
tute can  be  recovered  in  an  action  at  the 
suit  of  the  plaintiffs.  In  Tlie  Queen  v. 
The  Birmingham,  and  Oloueester  Railway 
Company  (2),  it  was  decided  that  a  cor- 
poration might  be  indicted  for  a  non- 
feasance ;  and  in  The  Queen  v.  The  Qreat 
North  of  England  Baihoay  Company  (3), 
a  corporation  were  also  held  liable  to  be 
proceeded  against  by  indictment  for  mis- 
feasance.  J£,  therefore,  an  indictment 
will  lie  for  misfeasance  against  a  cor. 
poration,  there  is  no  reason  why  an  action 
for  penalties  should  not  also  be  main- 
tained. They  also  referred  to  Tarborough 
V.  The  BanJc  of  England  (4),  Oreen  v. 
The  London  Omn&nu  Company  (5),  and 
Mamoell  on  Statutes,  292. 

A.  WUla  and  Fvnlay,  for  the  respon- 
dents.— ^The  word  "  person  "  as  used  in 

31  &  32  Vict.  c.  121,  does  not  include  a 
corporation.  There  may  have  been  a 
caeits  omisatu  on  the  part  of  the  Legis- 
lature, but  that  is  no  reason  for  putting 
a  strained  legal  construction  on  a  penal 
statute.  The  authorities  cited  on  the 
other  side  shew  that  there  is  a  rooted 
distinction  between  corporations  and  in- 
dividuals. It  is  also  clear  that  the  term 
"person"  in  other  sections  of  the  sta- 
tute does  not  include  a  corporate  body — 
see  sections  4,  6.  The  omission  of  pro- 
visions directed  to  the  state  of  thmg^ 
which  has  arisen  here  is  very  strong 
to  shew  that  the  Legislature  meant 
to  nse  the  tenn  "persons"  in  the  or- 
dinaiT  sense  of  tnie  word.     The  31  & 

32  Vict.  c.  121,  was  intended  only 
to  apply,  as  the  preamble  states,  to 
"persons  not  already  engaged"  in  the 
business  of  chemists  and  druggists ;  and 
prior  to  the  passing  of  the  statute,  some 
co-operative  stores  existed  which  brought 
themselves  within  the  provisions  defined 
in  section  3  as  having,  "prior  to  the 
passing  of  this  Act,  carried  on  in  Ghwat 
Britain  the  business  of  a  chemist  and 

(2)  8  Q.&  Bep.  228;  s.  e.  11  Law  J.  Bep. 
M.C.  134. 

(3)  9  Q3.  Bep.  816;  s.c.  16  Law  J.  Bep.  M.C. 
16. 

(4)  16  East,  6. 

(6)  7  Com.  B.  Bep.  NA  290 ;  s.  c.  29  Law  J. 
B^OP.  13. 
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dmggist,  in  ibe  keeping  of  open  shop  for 
the  compounding  of  the  prescriptions  of 
dnly  qnalified  medical  practitioners."  If, 
therefore,  the  word  "  person  "  includes  a 
corporation,  such  incorporated  stores 
might  cany  on  bnsiness  for  all  time  in 
the  sale  of  poisons  without  being  liable 
to  any  penalties  for  so  doing,  because  a 
corporation  can  never  die.  "  Persons  " 
in  the  ordinary  acceptation  of  the  term 
would  die  out,  so  that  the  Act  would  in 
time  embrace  everybody  under  its  pro- 
visions; if,  however,  limited  companies 
are  also  included,  and  they  carried  on 
business  as  chemists  and  druggists  prior 
to  1868,  they  might  contrive  to  do  so  to 
all  time.  Prima  facie  a  body  corporate 
is  not  included  under  the  word  "person" 
unless  something  be  said  to  the  contrary, 
and  there  are  innumerable  Acts  where 
"  person  "  is  defined  as  including  a  cor. 
poration;  for  instance,  the  Bules  of  Court 
under  ihe  Judicature  Act,  1875,  ex. 
pressly  provide  that  "  person"  shall  in- 
clude a  body  corporate  and  politic. — See 
Order  LXIH. 

[CocKBUBN,  L.G.J. — If  this  had  been 
the  case  of  an  ordinary  partnership, 
would  individual  partners,  not  qualified, 
have  been  liable  P] 

Probably  they  would,  but  the  defen. 
dants  are  a  corporation,  and,  as  a  matter 
of  &ct,  the  drugs  were  dispensed  by  a 
qualified  person.  Again,  an  action  can> 
not  be  maintained  against  a  corporation 
to  recover  penalties.  In  the  cases  cited 
the  proceedings  were  taken  either  by 
way  of  indictment  or  information,  and 
were  not,  aa  here,  purely  civil. 

Lurnley  Smith  replied. 

0w.  adv.  imlt. 

The  following  judgments  were  delivered 
on  the  23rd  of  AprU  :— 

GooKBtrBN,  L.G.J,  (after  stating  the 
facts  already  set  out,  continued  as  fol- 
lows) : — It  was  fully  admitted  on  the 
argument,  nor  could  it  be  contested,  that 
if  this  had  been  an  ordinary  partnership, 
the  individual  partners,  at  all  events 
such  of  them  as  were  not  qualified  under 
the  statute,  would  have  incurred  the 
penalties  it  imposes.  The  intention  of 
the  Le^latnre  appears  clearly  to  have 
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been  to  prevent  any  shop  or  establish- 
ment to  exist  for  the  sale  of  poisons  ex. 
cept  under  the  immediate  superinten- 
dence and  control  of  a  duly  qualified 
proprietor.  It  is  not  enough  that  the 
proprietor  employs  a  qnalified  person  to 
manage  the  business.  The  master  must 
himself  be  duly  qualified,  Two  parties 
could  not  commne  to  carry  on  the  joint 
business  of  grocer  and  chemist,  though 
the  one  attending  to  the  latter  depart- 
ment of  the  business  might  be  a  qualified 
chemist.  There  would  be  nothing  to  in. 
sure  in  such  a  case  that  in  the  absence 
of  the  qualified  partner  the  other  might 
not  take  upon  himself  to  act  in  his  stead, 
and  thus  the  security  against  &tal  mis. 
takes  in  the  dispensation  of  medicines 
which  the  statute  was  intended  to  insure 
might  be  seriously  compromised.  -  The 
defendants  are  therefore  within  the  scope 
of  this  leg^lation ;  the  case  comes  withm 
the  evil  against  which  the  statute  was 
intended  to  provide  a  remedy.  But  they 
are  said  not  to  be  within  the  statute  as 
being  an  incorporated  company ;  the  main 
ground  on  which  this  contention  rests 
being  that  the  Act  in  question,  in  its 
prohibitory  as  well  as  penal  danses,  uses 
the  term  "person,"  a  term  which  it  is 
contended  cannot  be  properly  applied 
to  a  corporate  body. 

The  objection  thus  founded  on  the  use 
of  the  word  "person"  in  the  penal 
clauses  of  the  Act  would  seem  at  first 
sight  to  present  some  difficulty,  but  when 
the  scope  and  purpose  of  this  legislation 
are  taken  into  account,  the  difficulty  does 
not  appear  to  be  insuperable.  Bdiance 
was  placed  by  the  Attomey.Gbneral,  in 
his  argnmrait  in  snpport  of  the  appeal,  on 
the  enactment  of  the  14th  section  of 
the  7  &  8  Geo.  4.  c.  28,  i^t  whenever 
any  statute  relating  to  any  offence, 
whether  punishable  by  indictment  on 
summary  conviction  in  describing  the 
offender,  uses  words  importing  the  sin- 
gular number  or  the  masculine  gender 
only,  it  shall  be  understood  to  inclade 
several  matters  as  well  as  one  matter, 
several  persons  as  well  as  one  person, 
males  as  well  as  females,  and  bodies  cor- 
porate as  well  as  individuals,  unless  it  be 
otherwise  specially  provided,  or  there  be 
something  in  the  subject  or  context  ie> 
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pngnant  to  such  oonstrnction.  But  that 
Act  is  expressly  confined  to  proceedings 
on  indictments  or  STunmarj  convictions, 
and  therefore  cannot  apply  here  where 
the  proceeding  is  by  civil  action.  It 
shews,  no  doubt,  the  disposition  of  the 
L^islatore  to  include  corporations  nnder 
the  general  designation  of  person  or  in- 
dividnal,  in  penal  statutes ;  bat  the  terms 
of  the  Act  will  not  admit  of  its  applica- 
tion  to  the  present  case. 

To  solve  the  question  we  mnst  there, 
fore  confine  our  attention  to  the  statute 
itself  on  which  this  action  is  brought. 
That  an  incorporated  company  is  wiuin 
the  mischief  against  which  uie  legisla- 
tion was  directed  is,  I  cannot  help  think- 
ing, quite  obvious. 

u  a  company  by  reason  of  its  being  in> 
corporated,  is  not  within  the  prorisions 
of  the  Act  and  amenable  to  its  penalties, 
and  effect  is  to  be  given  to  the  argument 
of  Mr.  Wills,  it  necessarily  follows  that 
such  a  company  might  openly  cany  on 
the  business  of  a  chemist  and  druggist 
and  sell  poisons,  without  a  single  member 
of  the  company  or  even  the  person  em- 
ployed to  conduct  this  portion  of  their 
business  being  qualified.  The  person 
actually  selling  the  poisons  might  be 
amenable — and  it  was  probably  with  a 
view  to  avoid  this  that  in  the  present 
instance  a  qualified  person  was  employed 
to  manage  this  department  of  the  de- 
fendants' business — but  the  company 
employing  him  would  enjoy  complete 
immunity.  A  person  desiring  to  combine 
the  business  of  a  chemist  and  druggist 
with  that  of  a  grocer  would  have  only  to 
get  one  or  two  persons  to  join  him,  pro- 
viding them  with  a  share  or  two,  as  ap- 
pears  to  have  been  done  in  the  formation 
of  this  company,  and  so  forming  an 
incorporated  company,  to  set  the  statute 
at  defiance.  It  cannot  be  supposed  that 
the  Legislature  can  have  contemplated  a 
result  so  entirely  at  variance  with  the 
policy  and  purpose  of  the  Act,  or  intended 
to  place  companies  on  a  different  footing 
in  this  respect  from  that  of  ordinary 
partnerships  or  individuals.  It  is  no 
doubt  possible  that,  although  joint  stock 
companies  existed  at  the  time  this  statute 
was  passed,  the  formation  of  such  com- 
panies for    the    purpose    of   combining 
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trades,  whether  carried  on  sinsly,  and 
among  other  things  for  that  of  super- 
adding the  business  of  the  chemist  to  that 
of  a  grocer  or  provision  merchant,  may 
not  have  been  present  to  the  minds  of 
those  who  framed  and  passed  this  statute. 
Still,  if  the  case,  though  unforeseen,  is 
within  the  mischief  which  the  Legisla- 
ture had  in  view,  and  the  enactment  is 
large  enough  to  embrace  it,  without  any 
formal  or  strained  construction  being  put 
on  the  language  of  the  Act,  it  is  our 
duty  to  advance  the  remedy  intended  to 
be  afforded. 

It  is  true  that  the  term  used  in  the 
1st  section  of  the  Act  is  "  person,"  and 
that  ordinarily  speaking  that  word  would 
not  be  applicable  to  a  corporation ;  but 
when  the  meaning  and  effect  of  the  enact- 
ment is  looked  at  without  too  close  an 
adherence  to  its  precise  phraseology,  it 
amounts  to  no  less  than  a  general  prohi- 
tion  to  everyone,  not  qualified  according 
to  the  Act,  &om  dealing  in  poisons,  or 
carrying  on  the  business  of  a  chemist  and 
druggist.  The  fallacy  of  the  argument 
urged  on  behalf  of  the  defendants  is,  that 
it  assumes  that  the  prohibition  is  ad- 
dressed to  individual  persons.  But  the 
provision  being  universal,  must  extend  to 
all  persons,  whether  acting  in  an  indivi- 
dual or  corporate  capacity. 

The  defendants,  it  is  true,  in  thus  in- 
fringing the  law  are  not  acting  in  their 
individual  capacity,  and  may  not — ^but  as 
to  this  it  is  unnecessary  to  pronounce  any 
opinion — be  liable  individually.  But  in 
their  aggregate  or  corptorate  capacity 
they  are  breaJking  the  law,  and  being  in 
the  latter  capaci^,  as  well  as  individneJly, 
within  the  prohibition,  they  mnst,  if  ca- 
pable of  being  sued  for  it,  be  also  amen- 
able to  the  penalty,  and  must  for  this 
purpose  be  ta^en  to  be  sufficiently  "  per- 
sons" within  tlie  meaning  of  the  statute. 
The  fact,  so  strenuously  insisted  on  by 
Mr.  Wills,  that  in  other  sections  of  the 
Act  the  word  "  person  "  is  applicable  to 
individual  persons  only,  and  not  to  a 
corporate  body,  only  tends  to  shew  that 
the  adoption  of  the  business  of  chemist 
and  druggist  by  incorporated  companies 
like  the  present  was  not  contemplated 
when  the  Act  was  passed.  It  by  no 
means  shews  that  the  prohibition  being 
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general,  and  the  mischief  clearly  tvithin 
the  Btatute,  the  oompanj,  though  as  such 
they  may  be  incapable  of  complying  with 
some  of  its  requirements,  as,  for  instance, 
to  undergo  examination  under  section  6, 
ought  not  to  be  held  to  be  within  the 
penal  clauses  of  the  Act,  or  should  be 
allowed  openly  to  break  the  law  under 
the  belief  that  they  are  beyond  its 
reach. 

In  the  present  case  it  so  happens  that 
a  member  of  the  company,  and  who  ma^ 
nages  the  chemical  department  of  its 
business,  Mr.  Henry  Edward  Longmore, 
is  a  qualified  chemist.  But  it  is  not  as  a 
member  of  the  company  that  he  so  acts, 
bat  as  the  paid  servant  of  the  company. 
It  is  dear,  therefore,  that  his  being  quaJi. 
fied  will  not  exonerate  the  other  members 
of  the  company  who  are  not  so.  Nor 
would  it  be  otherwise  even  if  it  were  as 
a  member  of  the  company  that  he  so 
acted;  so  long  as  any  of  the  company 
are  disqualified,  the  body  is  disqualified, 
and  the  one  who,  though  himself  qualified, 
acts  for  the  body,  becomes  a  party  to 
their  ofience,  and  becomes  liable  con- 
jointly with  them.  The  qualified  chemist 
who,  in  partnership  with  a  grocer,  car- 
ried on  the  business  of  grocer  and  chemist, 
would  be  as  liable  to  the  statutory 
penalties  as  his  unqualified  partner. 

The  Oounty  Court  Judge  was  there- 
fore wroiu^  in  holding  that  because  the 
chemist  department  of  the  defendants' 
business  was  managed  by  a  qualified  per- 
son, the  defendants  were  not  liable  to  the 
penalty. 

Being  thus  of  opinion  that  a  company, 
though  incorporated,  is  none  the  less 
withm  the  prohibitiou  of  the  statute,  I 
come  to  the  remaining  question,  whether 
such  a  company  is  capable  of  being  sued 
for  the  penalty  provided  by  the  15th 
section  ? 

Upon  this  point  the  authorities  referred 
to  by  the  Attorney-  General  in  his  argu- 
ment Appear  to  me  to  afibrd  a  satisfactory 
answer.  Although  it  is  true  that  a  cor- 
poration cannot  be  indicted  for  treason  or 
felony,  it  was  establiBhed  by  the  case  of  The 
Queen  v.  The  Birmingham  and  Gloucester 
Railway  Company  (2)  that  an  incorpo- 
rat«d  company  might  be  indicted  for  non- 
feasance in  omitting  to  perform  a  duty  im- 
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posed  by  statute,  such  as  that  of  making 
arches  to  connect  lands  severed  by  the 
defendants' railway.  It  was  further  held  in 
The  Queen  t.  The  Oreat  North  of  England 
Bailway  Oompany  (3)  that  an  incor- 
porated company  could  be  indicted  for 
misfeasance,  as  in  cutting  through  and 
obstructing  a  highway,  though  they  could 
not  be  indicted  for  iareason  or  felony,  or 
offences  against  the  person.  In  the  pre- 
sent instance  we  are  dealing  not  with  an 
indictment  or  information,  but  with  an 
action  in  a  civil  Court.  Though  the  sum 
to  be  recovered  is  no  doubt  a  penalty  for 
the  infraction  of  the  statute,  the  means  to 
be  resorted  to  for  its  recovery  are  of  a 
purely  civil  character.  If  a  corporation 
can  be  indicted  for  misfeasance,  I  am 
wholly  at  a  loss  to  see  why  it  may  not 
be  proceeded  against  in  a  civil  suit  for 
the  recovery  of  a  penalty  which  it  has 
incurred  by  disobedience  of  a  statutory 
prohibition. 

I  am  therefore  of  opinion  that  this 
appeal  must  be  allowed,  the  decision  of 
the  lato  Judge  of  the  County  Court 
reversed,  and  judgment  entered  for  the 
plaintifis. 

'  Melloe,  J. — I  have  come,  with  con- 
siderable hesitation,  to  the  conclusion 
tiiat  our  judgment  should  be  for  tiie 
plaintifis,  and  that  both  questions  sub- 
mitted to  us  must  be  answered  in  their 
&vour. 

I  was  for  some  time  inclined  to  think 
that  the  circumstances  of  the  defendants' 
case  were  not  within  the  contemplation 
of  Parliament  when  the  Pharmacy  Act, 
1868,  was  passed,  and  that,  although 
clearly  within  the  mischief  intended  to 
be  provided  against,  words  sufficiently 
comprehensive  had  not  been  used  in 
framing  the  Act  to  include  the  acts  of  the 
defendants,  and  consequently  it  became  a 
casus  omissiu. 

A  fuller  consideration  of  the  provisions 
of  the  Act  31  &  32  Vict.  c.  121,  has,  how- 
ever,  brought  me  to  the  same  condusion 
as  that  expressed  by  my  Lord  Chief 
Justice  in  his  judgment  in  this  case. 

I  think  that  the  great  object  of  the 
Legislature  was  to  prevent  the  sale  of 
poisonous  or  dangerous  drugs  by  persons 
not  qualified  by  skill  or  experience  to 
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deal  in  stich  oommodities.     It  therefore 
proposed  to  form  into  one  association  all 
persons  who  for  the  future  should  alone 
be  deemed  qualified  to  deal  in  the  same, 
and  who  should  be  registered  under  the 
provisions  of  the  Act  which  we  are  now 
considering.     It  accordiogly  provided  for 
the  interests  of  all  chemists  and  druggists 
who  had  been  in  business  as  such  pre- 
viously to  the  passing  of  the  Act,  but 
with  regard  to  the  future  it  made  careful 
provisions  for  the  examination  and  regis- 
tration of  all  persons  who  should  in  future 
form  the  only  qualified  body  of  persons 
who  should  be  permitted  to  keep  open 
shop  for  the  retailing  or  compounding  of 
poisons ;  and  I  now  think  that  the  sections 
which  mainly  embarrassed  me  as  to  the 
extent  of  the  prohibitive   sections    are 
really,  when   carefully   considered,   only 
the  provisions  regulating  the  steps  which 
in  future  are  to  be  taken  by  all  persons 
who  desire  to  obtain  the  privilege   of 
keeping  open  shop  and  retailing,  dispens- 
ing or  compounding  the  poisonous  drugs 
in  question,  and  who,  upon  being  regis- 
tered   as    pharmaceutical    chemists,    or 
chemists  and  druggists  within  the  provi- 
sions of  the  Act,  will  become  qualified  so 
to  do.     To  incorporate  such  a  society,  to 
whose  members  in  future  the  sole  privi- 
lege of  keeping  open  shop  as  chemists  or 
chemists  and  druggists  for  the  sale  or 
dispensing  or  compounding  poisons  should 
be  intrusted,  rendered  it  necessary  to  pro- 
hibit all  other  persons  not  so  registered 
or  qualified  from  keeping  open  shop  or 
retailing,  dispensing  or  compounding  such 
drugs  for  sale,  and  from  assuming  the 
title  of  pharmaceutical  chemist  or  chemist 
and  dmg^st ;  stnd  therefore,  whilst  one 
set  of  sections  are  qualifying,  and  intended 
to  regulate  for  the  future  the  mode  in 
which  persons  should  become  qualified  as 
members  of  the  association,  and  to  provide 
for  the  government  of  the  body  incorpo- 
rated, s^^ons  1  and  15  of  the  Act,  which 
contain  the  prohibitory  words  upon  the 
meaning  of  which  we  have  to  decide,  have 
an  entirely  distinct  effect.     The  object  of 
those  seciions  is  absolutely  to  prevent  the 
danger  assumed  to  be  likely  to  arise  to 
the  public  by  the  keeping  open  shop  for 
the  retailing,  dispensing  or  compounding^ 
poisons  by  any  persons  not  being  quali- 
\oh.  48.— Q.B.,  C.P.  &  ExcH. 


fied  pharmaceutical  chemists  or  chemists 
and  druggists ;  and  the  intention  and 
scope  of  tiiose  sections,  and  the  general 
object  of  the  Act,  is  absolutely  to  exclude, 
irom  the  time  of  the  passing  of  the  Act, 
all  persons  other  than  the  registered 
members  of  the  Pharmaceutical  Society 
from  keeping  open  shop  or  retailing,  dis- 
pensing or  compounding  of  poisons. 

Now  before  the  passing  of  the  Act  of 
1868  all  persons,  whether  "  natural  per- 
sons" or  "  artificial  persons,"  constituted 
by  incorporation  for  trading  purposes, 
might,  either  as  individuals  or  as  a  cor- 
poration, have  kept  open  shop  and  retailed, 
dispensed  or  compounded  poisons.  It 
was  essential,  therefore,  to  the  effectuating 
the  objects  of  the  Act,  that  all  persons, 
whether  natural  or  artificial,  should  for 
the  future  be  prevented  from  dealing  as 
before  in  the  prohibited  matters ;  and  the 
cases  cited  by  the  Attorney- Gbneral  in 
his  argument  shew  that  an  incorporated 
company  may  commit  an  offence  either  of 
nonfeasance  or  misfeasance,  and  may  be 
punished  by  indictment  for  the  same  as  if 
the  act  had  been  done  by  a  natural  per- 
son. We  may  well  therefore  interpret 
the  word  "person"  in  the  1st  and  15th 
sections  so  as  to  include  not  only  any 
natural  person,  but  any  artificial  person 
created  by  the  law  who  would  be 
capable  of  committing  the  ofience  referred 
to  in  the  15th  section,  as  having  com- 
mitted it  by  the  course  of  proceeding 
actually  adopted  by  the  defendants ;  and 
we  are  authorised  upon  the  principle  of 
decided  oases  to  say  not  only  that  the 
"offence"  has  been  committed  by  the 
defendants,  but  that  they  are  liable  to  be 
punished  for  it  under  the  provisions  of  the 
15th  section. 

Judgment  for  appeUcMds. 


Solicitors— Flux  &  Co.,  for  appellants ;  CSioneh 
&  Spencer,  for  respondents. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.      1 
March  31.  /  "'"'^  "■  ^^''^™- 

Pleading — Oontract — Statute  of  Frauds 
— Jtidieature  Act,  1876 — Order  XIX. 
rules  4, 18  and  2S— Order  XXVII.  rule  1. 

Where  a  defendant  relies  on  the  Statute 
of  Frauds  as  a  defence  to  on  aeUon  he 
must  not  only  state  in  his  statement  of  de- 
fence that  he  relies  on  suoh  statute,  but  the 
facts  which  make  the  statute  applicable 
miut  distinctly  appear  on  the  pleadings. 

To  an  action  for  goods  sold  and  deUoered 
and  for  work  and  labour,  a  statement  thai 
the  defendant  wiU  avail  hvtMelf  of  the 
statute  29  Charles  2.  cap.  3,  without  stating 
facts  which  would  bring  the  ease  vnthin 
the  statute,  was  ordered  to  be  struck  oiU  as 
embarrassing. 

The  plaintifTs  statement  of  claim,  afiber 
statisg  that  the  plaintiff  and  defendant 
were  builders,  stated  that  between  the 
months  of  Augost,  1878,  and  February, 
1879,  the  plaintiff,  at  the  request  of  the 
defendant,  supplied  to  him  certain  sashes, 
fi^ames,  sets  of  stairs,  doors,  skirtings, 
stoves,  cupboards,  dressers  and  presses, 
and  did  certain  work  and  provided  cer- 
tain materials  as  a  carpenter  and  builder 
for  the  defendant  at  his  request  to  the 
value  of  612.  Os.  4d. ;  that  the  plaintiff  had 
furnished  to  the  defendant  accounts  and 
invoices  of  the  various  goods  so  supplied 
and  work  done  and  materials  provided, 
and  had  at  various  times  applied  to  the 
defendant  for  payment  of  suoh  sum  of 
61Z.  0«.  42.,  but  Uiat  the  defendant  had 
not  paid  the  same  or  any  part  thereof. 

The  plaintiff  claimed  61Z.  Os.  Ad. 

The  defendant's  statement  of  defence 
contained,  inter  dUa,  the  following  para- 
graphs : — 

8.  The  defendant  further  says  that  al- 
though often  thereto  requested  by  the 
plaintiff  the  defendant  has  at  all  times 
objected  to  the  plaintiff  doing  any  work 
for  him  further  than  as  covered  and  ex- 
ceeded as  aforesaid  by  the  payment  and 
credit  hereinbefore  mentioned,  [referring 
to  a  payment  and  a  credit  mentioned  in 
the  second  pan^raph  of  the  statement 
of  defence,]  and  the  defendant  requires 
the  plaintifi   to  prove  that  he  has  per- 


formed any  work  or  supplied  any  ma- 
terials to  the  order  of  the  defendant 
which  is  now  an  outstanding  liability 
from  the  defendant  to  the  plaintiff. 

4!.  The  defendant  will  further  avail 
himself,  if  necessary,  as  an  answer  to 
this  action,  of  the  provisions  of  the  Statute 
29  Charles  2.  chap.  3. 

A  summons  was  taken  out  on  behalf 
of  the  plaintiff  under  Order  XXYII. 
rule  1,  to  strike  oat  the  4th  paragraph  of 
the  said  statement  of  defence  as  tending 
to  "  embarrus  or  delay  the  £ur  trial  of 
the  action."  This  summons  was  heard 
and  dismissed  by  Master  Dodgson  on  the 
19th  of  March  last,  and  on  appeal  saoh 
dismissal  was  affirmed  by  an  order  of 
lindley,  J.,  of  the  24th  of  the  same 
month. 

MeOaU  now  moved  W  way  of  appeal 
from  such  last  mentioned  order,  thsl  the 
said  4th  paragraph  might  be  ordered  to  be 
struck  out  from  the  statement  of  de- 
fence.— That  paragraph  is  contrary  to 
Order  XIX.  rules  4,  18  and  23.  In  Oat- 
ling  V.  King  (1),  the  Court  of  Appeal 
was  of  opinion  Uiat  under  mle  23  a  de- 
fence on  the  Statute  of  Frauds  could  not 
be  raised  by  demurrer.  The  object  of 
these  rules  is  to  require  the  parties  to 
state  precisely  the  facts  and  point  on 
which  they  rely,  so  that  the  opposite 
party  may  not  be  taken  by  surprise,  and 
to  force  the  parties  to  traverse,  confess  or 
demur  to  that  which  has  been  pleaded — 
Thorp  V.  HoUsworth  {2),  where  the 
Master  of  the  Bolls  stated  that  the  rules 
for  this  purpose  should  be  construed 
striotiy,  and  that  the  object  of  the  plead- 
ing was  to  bring  the  parties  to  an  issne-^ 
Byrdy.Nunn  (3)  ;  andDai»/v.G(MTett(4).  • 
Here  the  defendant  only  says  that  if 
necessary  he  will  avail  himself  of  the 
Statute  of  Frauds.  It  is  impossible  for 
the  plaintiff  to  take  issue  on  that  para- 
graph or  to  know  how  to  deal  with  it. 

(1)  46  Lav  3.  B«p.  Chaac.  884 ;  a.e.  Law  Rep. 

6  Ch.  D.  660. 

(2)  43  Law  J.  Bep.  Chanc.  406;  8.C  Law  Bap. 
8  Oh.  D.  637. 

(3)  47  Law  J.  Rep.  Ohaoe.  1 ;  a,  c.  Law  Bcp. 

7  Ch.  D.  287. 

(4)  47  Law  J.  Rep.  Chaa«.  218;  a  «.  law 
R^.  7.  Ch.  P.  478. 
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The  defendsmt  does  not  even  state  the 
seotion  of  the  Aot  on  which  he  relies,  and 
under  this  statement  he  might  set  ap 
numerous  defences  and  pat  the  plaintiff 
to  annecessaiy  expense  in  endeavouring 
by  his  evidence  to  meet  snch  possible  de- 
fences. In  a  late  case  of  Bottoms  v.  The 
€hyl  Mm  Company,  Limited  (not  re- 
ported), the  Exchequer  Division  refused 
a  rule  for  a  new  trial  on  the  ground 
that  the  defence  under  the  Statute  of 
Frauds  was  not  raised  by  a  notice  like 
that  oontaiBed  in  this  4th  paragraph. 
In  Philipps  V.  PhUipps  (5),  a  general 
statement  that  by  assurances,  wuls  and 
documents  the  plaintiff  was  entitled  to 
the  land  sought  to  be  recovered  was 
held  to  be  embarrassing,  and  liable  to 
be  struck  out  under  Order  XXVII.  rule 
1.  The  case  of  Clarke  v.  Calloto  (6)  is 
the  converse  of  tiie  present  case,  as  there 
the  plaintiff,  in  anticipation  of  the  Statute 
of  Frauds  being  set  up  as  a  defence  to  his 
claim  for  goods  sold  to  the  defendant, 
stated  not  only  the  contract,  but  that 
there  had  been  an  acceptance  and  receipt 
of  the  goods,  and  the  defendant  had 
traversed  both  the  contract  and  the  ac- 
ceptance and  receipt,  and  the  jury  having 
found  that  there  had  been  no  acceptance 
and  receipt,  the  defendant  sought  to  take 
advantage  of  the  Statute  of  iVauds,  but 
the  Court  of  Appeal,  affirming  the  de- 
cision of  the  Divisional  Court,  held  that 
he  could  not  do  so,  because  he  had  not 
pleaded  the  statute.  He  is  bound  to  do 
both ;  he  is  bound  to  state  the  facts  on 
which  he  relies  as  bringing  the  case 
within  the  Statute  of  Frauds,  and  he  is 
also  bound  to  give  notice  that  he  relies 
on  the  statute.  In  Glmrke  v.  Callow  (6), 
the  defendant  omitted  giving  such  notice. 
In  the  present  case  he  omits  the  &cts. 
The  4th  paragraph  is  bad,  as  being 
against  the  spirit  of  the  rules.  The  plain- 
tiff can  neither  traverse  nor  admit  what 
is  alleged  there,  and  it  is  therrfore  em- 
barrassing— Stokes  V.  Grant  (7). 

Yeherton  shewed  cause. — ^The  case  of 
Clarke  y.  Callow  (6)  is  in  favour  of  that 
which  is  stated  in  the  4th  paragraph. 

(6)  48  Lav  7.  Hep.  Q.B.  136 ;  s.  c.  Law  Bep. 
4  O-B.  D.  127. 
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(6)  46  Law  J.  Bep.  Q.B.  S8. 

(7)  Law  Bep.  4  C.P.  D.  26. 


The  Court  of  Appeal  there  held  that  the 
defendant  could  not  take  advantage  of 
the  want  of  a  contract  in  writing  as  re- 
quired by  the  Statute  of  Frauds  without 
pleading  the  statute  specially.  "  He  must 
aUep,"  says  Kelly,  G.B.,  "that  he  in- 
tends to  rely  on  the  statute."  This  is  in 
accordance  with  Order  XIX.  rule  23, 
which  states  that  "  a  bare  denial  of  the 
contract  by  the  opposite  party  shall  be 
construed  only  as  a  denial  of  the  making 
of  the  contraict  in  fact,  and  not  of  its 
legality  or  its  sufficiency  in  law,  whether 
with  reference  to  the  Statute  of  Frauds  or 
otherwise."  The  plaintiff  is  put  to  no 
real  inconvenience  by  such  a  statement 
as  that  in  this  4th  paragraph.  If  he 
really  does  not  know  in  what  respects  the 
Statute  of  Frauds  is  to  be  used  against 
him  as  a  defence,  he  can  interrogate  the 
defendant  on  interrogatories.  It  appears 
sufficiently  on  the  pleadings  that  this 
action  is  on  a  conboot  for  goods  above 
the  value  of  \Ql.,  for  the  claim  is  for  612. 
Then  the  defendant  by  his  statement  of 
defence  says  to  the  plaintiff,  "  I  require 
you  to  prove  such  contract,  and,  further,  I 
state  that  I  shall  avail  myself  of  the 
Statute  of  Frauds." 

[LiNDLET,  J. — Here  the  claim  of  the 
plaintiff  is  for  work  and  labour  as  well 
as  for  goods  sold.] 

In  Johnatson  v.  Bonhote  (8)  the  Court 
of  Chancery  considered  that  the  objection 
of  the  Statute  of  Frauds  might  be  taken 
by  demurrer,  and  that  where  it  had  been 
so  taken,  then,  although  the  demurrer 
had  been  overruled,  it  was  not  necessary 
to  repeat  it  in  an  answer  to  the  bill,  be- 
cause sufficient  notice  bad  already  been 
g^ven  that  the  defendant  meant  to  insist . 
upon  there  being  no  contract  within  the 
Statute  of  Frauds. 

[Gbovb,  J. — Order  XIX.  rule  4,  re- 
quires "a  statement  of  the  material 
facts  on  which  the  party  pleading  re- 
lies."] 

No  doubt  if  snch  facts  have  not  been 
stated  in  the  previous  pleading — Order 
XIX.  rule  18. 

[LniDLBT,  J.— That  rule  18  is  what 
presses  against  you.     What  ore  the  &cte 

(8)  45  Law  J.  Bep.  Cbanc.  661 ;  s.  c  Law  Bep. 
2  Ch.  D.  298. 


Digitized  by 


Google 


396 


qitben's  bench,  common  fleas  and  EXcasavER. 


[N.  S. 


PuUm  V.  aneliu,  CJ>. 

80  stated  on  which  the  defendant  relies  as 
sapportine  his  objection  founded  on  the 
Statate  of  Frauds?] 

The  defendant  relies  rather  on  the 
absence  of  &ct8.  He  contends  that  the 
plaintiff  cannot  shew  facts  which,  accord- 
ing to  the  Statnte  of  Frauds,  would 
make  a  binding  contract.  The  Statute  of 
Limitations  is  different  from  the  Statute 
of  Frauds,  inasmuch  as  it  does  not  make 
the  contract  void,  and  therefore  it  must 
be  pleaded  and  cannot  be  relied  on  by 
demurrer — Wakdee  v.  Davit  (9). 

Gbotb,  J. — I  think  the  appellant  is 
entitled  to  our  judgment,  though  I  con- 
fess mj  mind  has  come  to  an  opposite 
conclusion  from  that  which  I  formed  on 
a  first  impression.  I  think  that  it  is  not 
sufficient  for  the  defendant  to  state  that 
he  will  avail  himself  of  the  Statute  of 
Frauds.  Such  a  statement  does  not  afford 
a  sufficient  definite  -issue  to  which  the 
opposite  party  may  reply,  and  it  may  be 
embarrassing.  Whether  it  is  in  fact  em- 
barrassing I  am  not  able  to  know,  I  can 
only  say  it  is  calculated  to  embarrass  and 
to  lead  to  unnecessary  expense.  If  it 
were  sufficient  for  a  party  to  say  that  he 
relies  on  the  statute,  he  might  do  so  with 
reference  to  a  statute  which  has  a  great 
number  of  sections.  On  the  other  hand, 
I  do  not  say  that  it  will  never  be  sufficient 
to  refer  only  to  a  statnte,  for  a  statnte 
may  be  so  shoot  and  of  such  a  nature  that 
a  reference  to  it  will  at  once  definitely 
point  to  that  matter  on  which  the  party 
pleading  relies ;  but  all  that  I  need  say  is 
that  in  the  present  case  the  reference  to 
the  statnte  is  not  enough.  The  17th 
section  of  the  Statute  of  Frauds  involves 
the  consideration  of  several  elements 
which  might  or  not  apply  to  the  subject 
of  this  action,  snch  as  whether  there  had 
been  an  acceptance  of  part  of  the  goods, 
or  a  payment  or  memorandum  in  writing, 
and  it  18  a  question  whether  it  is  proper 
by  such  a  general  reference  to  the  statnte 
as  is  given  here  to  throw  on  the  plain- 
tiff the  expense  of  procuring  evidence 
some  of  which  may  be  unnecessary. 
But  I  further  think  that  such  a  mode 
of   pleading  under  the  Judicature  Act 

(9)  26  Weekly  Beporter  60. 


is  not  sufficient,  because  Order  XIX. 
rule  18  states  that  each  party  in  any 
pleading  "must  raise  all  such  gronncU 
of  defence  or  reply,  as  the  case  may  be, 
as  if  not  raised  on  the  pleadings  would 
be  Ukely  to  take  the  opposite  party  by 
surprise,  or  would  raise  new  issues  of  fact 
not  arming  out  of  the  pleskdings,  as  for 
instance,  fratfd,  or  that  any  claim  has  been 
barred  by  the  Statute  of  Limitations 
or  has  been  released."  In  the  present 
case  I  do  not  think  that  sufficient  facts 
^pear  in  the  statement  of  claim  to 
point  to  the  defence  which  is  intended  to 
be  raised  by  the  defendant  on  the  Statute 
of  Frauds,  and  therefore  it  becomes  in- 
cumbent on  the  defendant  to  state  the 
facts  on  which  he  intends  to  rely  as  rais- 
ing the  defence  under  the  statnte.  There 
must  not,  according  to  rule  23,  be  a  mere 
denial  of  the  contract  where,  for  example, 
the  contract  is  void  because  of  the  Statnte 
of  Frauds,  but  the  pleading  must  shew 
in  what  particular  it  is  insufficient  with 
respect  to  snch  statute.  Rule  18  points 
the  same  way,  and  rule  16,  which  ex- 
pressly preserves  the  right  of  pleading 
"  not  gnUty  by  statute,"  has,  to  my  min<^ 
some  bearing  on  the  matter,  because 
the  being  enabled  to  plead  the  general 
issue  by  statute  is  a  benefit  given  to  cer- 
tain persons  only  who  are  specially  pro- 
tected by  the  Legplslature,  and  if  pleading 
in  the  general  form,  as  stated  in  this  4ith 
paragraph,  were  allowed,  it  would  be 
simply  giving  in  all  cases  the  advantage 
of  a  plea  of  "  not  guilty  by  statute,"  and 
that  too  without  naming  even  the  section 
reHed  on.  This  is  not  what,  as  I  think, 
was  ever  intended.  Then  wiUi  regard  to 
the  authorities  which  have  been  cited,  the 
one  which  has  been  mainly  relied  on  by 
Mr.  Telverton,  namely,  Clarke  v.  Oaliov) 
(5),  does  not  much  assist  him.  That  was 
the  converse  of  the  present  case,  and  the 
Court  said  it  was  not  sufficient  to  do,  as 
the  defendant  had  there  done,  traverse 
only  allegations  in  the  pleading  of  the 
plaintiff  made  in  anticipation  of  objec- 
tions to  the  contract  on  the  ground  of  the 
Statute  of  Frauds,  and  (hat,  if  the  defen- 
dant relied  on  the  Statute  of  Frauds,  he 
must  set  it  up  in  his  defence,  bat  the 
Court  did  not  say  how  or  in  what  form 
it  was  to  be  set  up.     Having  set  oat  the 
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&ots    wliioh    in    the    defendant's    view 
broaght  the  case  within  the  Statnte  of 
*  Frauds,  it  would  there  have  been  enough 
no  doubt  for  the  defendant  to  have  stated 
that  he  relied  ou  that  statute,  but,  to  my 
mind,  that  case  makes  rather  against  than 
in  &vour  of  the  defendant  in  the  present 
case,  because  the  scope  of  the  judgment 
is  that  the  nature  of  the  defence  must  be 
distinctly  shewn  to  the  opposite  side.    As 
to  the  other  authorities,  I  do  not  think 
that  they  do  more  than  shew  what  the 
Judges  considered  to  be  the  object  of  the 
Judicature  Act  and  its  orders.     I  think 
that  each  pleading  should  fairly  let  the 
opposite  party  know  what  it  is  which  the 
party  pleading  intends  to  rely  on,  and 
that  the  facts  in  support  of  it  should  be 
so  clearly  stated  that  the  opposite  party 
-  could,  if  he  pleased,  take  issue  on  them. 
I  may  add  that  we  have  consulted  the 
Chief  Baron  and  Mr.  Justice  Hawkins, 
who  are  now  sitting  in  the  Exchequer 
Division,  with  reference  to  the  case  of 
Bottoms  v.  The  Ooyl  Mill  Compoim/,  Limi- 
ted, and  they  both  confirm  the  statement 
of  Mr.  McCall  as  to  that  case,  and  are 
of  opinion  that  a  pleading  in  the  form 
of  tlmt  in  this  4th  paragraph  is  not  saf. 
fioient  in  such  a  case  as  this,  and  as  my 
opinion  goes  the  same  way  I  decide  as 
I  now  do  with  more  cot^dence.     The 
appeal,  therefore,  in  my  opinion,  should 
be  allowed,  but  considering  it  is  an  ap- 
peal from  a  Master,  confirmed   by  the 
decision  of  my  brother  Lindley,  I  think 
it  is  only  right  and  equitable  that  the  costs 
should  be  costs  in  the  6ause. 

LiHDLBT,  J. — I  am  of  the  same  opinion. 
Mr.  McGall  has  persuaded  me  that  I  took 
an  erroneous  view  of  the  matter  at  cham- 
bers. I  there  thought  that  the  pleading 
of  the  Statute  of  Frauds  was  sufficient,  as 
the  action  was  for  goods  sold  and  de- 
livered, and  the  claim  was  for  more  than 
101.',  bnt  on  looking  now  at  the  state- 
ment of  claim  I  see  it  is  also  for  work 
and  labour,  and  that  I  think  is  not  imma- 
terial, for  it  may  make  it  difficult  to  say 
whether  the  17th  or  4th  sections  of  the 
Statnte  of  Frauds  is  relied  on  by  the 
defendant,  aa  part  of  the  claim  for  which 
the  work  was  done  may  relate  to  an 
interest  in  land.  I  am  satisfied  that  the 
fiusts  which  make  the  statute  applicable 


ought  to  appear  distinctly  on  the  plead- 
ings, and  that  the  party  relying  on  the 
statute  is  bound  to  do  both,  namely,  to 
state  such  facts  and  refer  to  the  statute. 
In  OUvrke  v.  OaUow  (5)  the  defendant  did 
the  one  but  not  the  other,  and  in  the 
present  case  he  states  that  he  relies  on 
the  statute,  but  he  does  not  state  the  facts 
which  make  the  statute  applicable.    That 
is  not  sufficient.     I  will  take  by  way  of 
illustration  an  action  against  an  infant. 
There,  if  the  defendant  were  to  state  that 
he  relies  on  the  statute  37  &  38  Vict, 
c.   62   without  stating  that  he  was  an 
infant,  the  pleading  would  be  embarrass- 
ing.    It  ought  to  appear  &om  the  plead- 
ing   what    is    the    contract  which  the 
defendant  relies  on  as  being  insufficient 
by  reason  of  the  Statute  of  Frauds,  and 
then  there  should  be  a  statement  that  he 
relies  ou  the  statute  for  his  defence.     It 
may  be  that  it  is  sufficient  if  the  action 
be  for  goods  sold,  for  the  defendant  only 
to  state  that  he  relies  on  the  17th  section 
of  the  Statute  of  Frauds,  and  to  leave  it 
to  the  plaintiff  to  take  the  case  out  of  the 
statute,  but  it  is  not  now  necessary  to 
determine  that,  and  it  is  enough  in  the 
present  case  to  say  that  I  consider  the 
4th  paragraph  of  the  statement  of  de- 
fence is  embarrassing. 

AjTpeaZ  aUotBed. 


Sollciton — 1.  J,  Holmes,  for  appeUant ;  Parkes, 
for  iwponde&t. 


1878.     1   B08SITSB  (a^eUant)  v.  pikb 
Dec.  4.    J  (re^ondent). 

Saimon  Fithery  Act,  1861  (24  ^  25 
Viet.  e.  109),  tectum  20— Fishing  MiU 
Dam— Obstruction  to  Fish— Abandonment 
of  Fishery — Bemoval  of  Fishing  AppK- 
anees. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  81.] 


Digitized  by 


Google 


398 


QtTEEK'S  BESOti.,  OOMUOK  PI.KAS  AND  EXOBEQVEB. 


[N.S. 


[IN  THE  EXCHEQUER  DIVISION.] 
1879.  1  HOCOH    AND    OOMPAHT     V. 

March  11, 14.  /  uiNZAiroB  iso  oompabt. 

Oontraet — Agent — Personal  lAahility  of 
Agent  signing  in  his  oum  Name — Oharter- 
pariy. 

The  defendants  signed  in  their  mon  name, 
uniAout  qyMUfyviig,  their  signature,  a  ehair- 
tar-party  pwrporting  in  the  body  to  he  made 
hy  them  "as  agents  for  charterers": — 
Held,  that  the  defendania  were  personally 
IMle  upon  the  charter-party. 

Demurrer  in  an  action  apon  a  charter- 


■^ 


The  pleadings,  so  far  as  they  are 
material,  were  as  follows : — 

Statement  of  claim,  tiiat  the  plaintiffs 
are  the  owners  of  the  steamship  EUen 
and  the  defendants  are  iron  ore  im- 
porters at  Cardiff;  that  an  agreement  by 
way  of  charter-party  was  entered  into 
between  the  plaintiffs  and  the  defend- 
ants, and  that  thereunder  the  defendants 
became  liable  to  pay  to  the  plaintiff^ 
divers  sums  for  not  loading,  and  have 
not  paid  the  same. 

Statement  of  defence,  denying  that 
the  alleg^  ag^reement  was  entered  into 
between  the  plaintiffs  and  the  defend- 
ants as  alleged,  and  Betting  out  the  same, 
which,  so  &r  as  is  material,  was  as  fol- 
lows : — 

"  Iron  Ore  Charter. 
'  "Caidifl;  March  9,  1877. 

"It  is  this  da^  mutually  agreed  be- 
tween Hough  &  (Jo.,  owners  of  the  steam- 
ship BUen,  of  POO  tons  or  thereabouts, 
now  at  Newport,  and  Manzanos,  and 
Cristobal  &  Co.,  as  agents  for  charterers : 
That  the  said  ^ip  shall  with  all  conve- 
nient speed  proceed  to  Bilbao,  and  there 
load  from  the  agents  of  the  said  freighters 
a  cargo  of  iron  ore,  quantity  at  captain's 
option,  and  therewith  proceed  to  Cardiff, 
Newport,  Alexandra  Dock,  or  old  dock 
(as  ordered  on  signing  bills  of  lading), 
and  deliver  the  same  to  the  said  fireighters 
or  their  assigns  on  being  paid  fireight  at 
12«.  per  ton.  The  freight  to  be  paid  in 
cash  on  delivery  of  cargo.  Cash  for  ship's 
disbursements,  not  exceeding  one-third 
of  the  freight,  to  be  advanced  at  Bilbao, 


if  required.  The  captain  to  sign  bills  of 
lading  at  any  freight  required  by  the 
charterers  not  less  tiian  the  above  rates 
of  freight.  Demurrage,  if  any,  at  the 
rate  01  202.  per  day.  The  captain  to 
have  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight  and  demurrage  due 
under  this  charter-party.  The  cargo  to 
be  put  on  board  and  taken  from  along- 
side the  ship  at  merchant's  risk  and  ex- 
pense. The  captain  to  employ  Messrs. 
Medina,  Vicuna  &  Mansanos  in  Bilbao 
for  custom-house  business  on  the  usual 
terms,  and  fiftiling  to  do  so,  the  charterers 
or  their  agente  shall  be  at  liberty  to  de- 
duct five  guineas  when  settling  freight. 
This  charter  being  entered  into  on  be- 
half of  others,  it  is  agreed  that  all  liability 
of  charterers  shall  cease  on  completion 
of  loading  and  payment  of  advance,  cap- 
tain having  a  Uen  on  carg^  for  freight, 
dead  freight  and  demurrage.  This  charter 
to  be  in  force  for  as  many  consecutive 
voyages  as  she  can  do  during  six  oalen-. 
dar  months. 

"  Maneanos,  Cristobal  &  Go. 
"10/8/77. 
"  By  authority  of  Hough  &  Co., 
"  And  as  Agente, 

"  P.  pr.  W.  Y.  Edwards, 

"Fred.  Edwards." 

The  statement  of  defence  continued 
(paragraph  3) : — The  defendants  in 
making  the  said  charter-party  were 
agente  for  the  charterers  therein  referred 
to,  that  is  to  say,  for  Eusebio  Oaroia,  of 
BUbao,  in  Spain,  and  they  entered  into 
the  same  on  his  behalf. 

Bicply,  admitting  that  the  charter-party ' 
was  correctly  set  out  by  the  defendants, 
and  joining  issue  on  so  much  of  the  rest 
of  the  statement  of  defence  as  denied  or 
avoided  the  plaintifi's  claim;  also  de- 
murrer to  the  Srd  paragraph  of  the 
stetement  of  defence,  and  to  so  much  of 
the  stetement  of  defence  as  denied  the 
personal  liability  of  the  defendante. 

The  demurrer  was  argued  on  the  11th 
of  March. 

Douglas  Walker,  for  the  plaintifib.— 
The  defendants  having  signed  the  char- 
ter-party in  their  own  name,  without 
qualifying  their  signature,  are,  by  well- 
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settled  law,  prima  fude  liable  personally 
— 2  Smith's  Leading  Oases,  7th  ed.,  p. 
386.  And  tlieie  is  nothing  in  the  body 
of  the  oh&rter'partj  to  exempt  them  from 
personal  liability.  The  words  "  as  agents,' ' 
in  the  oommencement  of  the  charter- 
party,  are  insufficient — liermard  v.  Bobirt' 
son  (1) ;  Oooke  v.  WUsott  (2)  j  Taamer 
T.  OhrisUan  (8) ;  Parkor  v.  Winlo  (4)  ; 
Oglesby  v.  Tglesias  (5) ;  Paiee  v.  Wal- 
l«-(6). 

Hannen,  for  the  defendants.  —  The 
body  of  the  charter-party  shews  clearly 
that  the  defendants  were  contracting 
only  as  agents,  and  were  not  intended 
to  be  bound  as  principals — Cfadd  y. 
Houghton  (7)  ;  Hittehinson  v.  Tatham  (8). 

Our.  adv.  vuU. 

Pollock,  B.  (on  March  14). — The  law 
not  being  in  a  very  satis&ctory  state,  I 
took  time  tu  consider  the  qaestion  of  the 
personal  liability  of  the  defendants  npon 
this  charter-party,  signed  by  them  in 
their  own  name,  without  reservation,  but 
purporting  in  the  body  to  be  made  by 
them  "  as  agents  for  charterers."  If  the 
matter  were  res  nova  I  might  doubt 
whether  the  defendants  have  made  them- 
selves personally  liable  as  principals. 
But  in  the  existing  state  of  the  autho- 
rities I  am  of  opinion  that  my  judgment 
must  be  in  flavour  of  the  plainil£Ps.  The 
aotoal  signature  itself  being  without  re- 
servation, the  case  £ei11s  within  the  general 
mle  of  law  as  expressed  in  the  well-known 
statement  in  Smith's  Leading  Oases,  Notes 
to  Thompson  v.  Davenport,  voL  ii.,  7th 
ed.,  p.  386,  where  it  is  said :  "  It  may  be 
laid  down  as  a  general  mle  that,  where 

(1)  5  B.  ft  B.  12d;  8.  0.  24  Law  J.  R«p.  Q.B. 
27t. 

(a)  1  Com.  B.  Bap.  N.S.  163 ;  s.  o.  86  Law  J. 
B«).  C-P.  16. 

(8)  4  E.  ft  B.  691 ;  a.  c.  24  Law  J.  Bep.  Q.6. 
91. 

(4)  7  E.  ft  B.  942 ;  8.  o.  27  Law  J.  Bep.  dB. 
49. 

(6)  £.,  B.  ft  E.  980;  a.  c  27  Law  J.  Bap. 
Q3.  866. 

(6)  39  Law  J.  Bep.  Exoh.  109 ;  s.  c  Law  Bep. 

0  £Kh.  173. 

(7)  46  Lew  J.  Bap.  Ezeh.  71 ;  ••  o.  Law  Bep. 

1  Ec  C.  367. 

(8)  42  Law  J.  Bep.  C.P.  260 ;  •.  e.  Law  Bep. 
8  Ci>.  482. 
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a  person  signs  a  contract  in  his  own 
name  without  qualification,  he  is  prima 
facie  to  be  deemed  to  be  a  person  con- 
tracting personally ;  and  in  order  to  pre- 
vent this  liability  from  attaching  it  must 
be  apparent  firom  the  other  portions  of 
the  document  that  he  did  not  intend  to 
bind  himself  as  principal."  That  which 
is  referred  to  in  the  second  branch  of 
that  statement  of  the  law,  namely,  evi- 
dence from  the  body  of  the  contract  that 
the  person  signing  in  his  own  name  did  not 
intend  to  bind  himself  as  principal,  does 
not  sufficiently  exist  here.  See  Oglesby  v. 
Tglesias  (5),  where  the  defendant  was 
held  to  be  the  contracting  party,  though 
he  contracted  in  the  body  of  the  charter- 
party  "  as  agent  for  the  fireighter ; "  and 
Paiee  v.  Walker  (6),  where  the  defend- 
ants were  held  liable  as  principals,  al- 
though in  the  body  of  the  contract  they 
used  the  words  "as  agents  for"  a  firm 
named.  No  doubt  in  Oadd  v.  Houghton 
(7)  James,  L.J.,  commented  adversely 
upon  the  decision  in  Paiee  v.  Walker  (6), 
but  sitting  here  I  do  not  feel  at  liberty  to 
act  upon  his  dictum  that  Paiee  v.  Walker 
(6)  was  wrongly  decided,  that  case  having 
there  been  distinguished  not  overruled. 

Judgment  for  the  plaint^. 


Solicitors — Jjjbb  &  Holman,  for  plaintifb ;  Iiu0e- 
dew,  Ince  &  Greening,  agenta  foi  Ingladew, 
Inoe  &  Vachell,  CaidiC  for  defendanta. 


[IN  THE  (HTEEN'3  BENCH    DIVISION.] 

1879.        1  TOMLursoN  (appellant)  v. 
March  25,  27.  J      builoce  (respondent). 

Bastardy— 35  If  86  Viet.  e.  65.  s.  S— 
Application  of  Statute  to  OhUdren  horn 
"  after  passing  of  Act " — Order  for  Main- 
tenance— Birth  the  same  day  as  the  passing 
of  Act. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Bep.  M.O.  95.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.     1  BEsuniaBB  «.  thb  obeat  east* 
March  11.  j        brh  railway  oompaht. 

Matter  cmi  Servant — Loss  of  Service — 
Itywry  to  Servant — BaUioay — Action  for 
Tort. 

A  magter  cannot  tna/itUain  an  action  per 
quod  serviHum  amisit  againit  a  railway 
compa/ny  for  an  itywry  to  hit  servant 
whdst  a  passenger  on  the  company's  rail' 
way,  caused  by  neglect  of  their  duty  to 
carry  safely  the  servamt  according  to  iheir 
contract  with  him  as  such  passenger,  unless 
the  master  was  a  party  to  the  contract. 

But  where  the  servant  is  injwred  hy  the 
negligence  of  another  railutay  company,  not 
party  to  the  eotdmct,  in  running  their  train 
against  the  train  in  which  the  servant  is 
such  passenger,  the  master  can  maintain 
an  action  quod  servitiitm  eunisit  against 
such  other  company. 

Statement  of  claim :  that  the  plaintifiF 
John  Berringer  carried  on  the  bosineas 
of  a  batcher,  and  was  the  father  of  the 
plaintifF  Frederick  Berringer,  who  was 
an  infant  (1). 

The  London,  Tilbniy  and  Soathend 
Railway  Company  were  carriers  of  pas- 
sengers for  hire  between  Fenchnrch 
Street  and  Soathend,  and  the  defendant 
company  were  carriers  of  passengers  for 
hire  between  Fenchnrch  Street  and 
Woolwich.  The  defendant  company  sup- 
plied the  engines,  drivers  and  firemen  for 
working  the  traffic  of  the  London,  Til- 
bnry  and  Soathend  Company's  line,  and 
also  the  signalmen  for  working  the  said 
traffic  at  Stepney  Junction. 

The  plaintiff  Frederick  took  a  ticket 
at  Fenchnrch  Street  Station  by  a  train 
leaving  there  at  a  certain  hoar  apon  the 
London,  Tilbair  and  Soathend  Com- 
pany's line  to  Southend,  and  proceeded 
as  &r  as  Stepney  Junction  when  the  said 
train  came  yiolently  into  collision  with  a 
train  belonging  to  the  defendant  com- 
pany proceeding  from  Woolwich  to  Fen- 
church  Street,  and  the  plaintiff  Frederick 
was  thereby  injured.     The  collision  was 

(1)  The  in&nt  also  raed  'bjr  hia  father  as  lus 
nert  friend  for  the  personal  iiq'iiriei  he  had  ana- 
buned. 


caused  through  the  negligence  of  the  de- 
fisndants'  servants,  partly  owing  to  the 
defective  construction  and  working  of 
the  defendants'  down-home  main  line 
signal  arm  at  Stepney  Junotion,  in  that 
it  would  not  shew  the  "  danger  "  signal 
when  it  was  so  required,  and  .  partly 
owing  to  the  fact  that  the  defendant 
company's  signalman  at  the  said  junc- 
tion so  negligently  and  improperly  shifted 
certain  points  there  as  to  turn  the  down 
train  in  which  the  plainti£E  Frederick 
was  travelling  across  the  road  of  an  ap- 
train  belonging  to  the  defendant  com- 
pany then  leaving  Stepney  Junction  for 
Fenchnrch  Street,  whereby  the  former 
train  ran  into  the  latter  and  the  collison 
occurred. 

Par.  5.  Prior  to  the  5th  of  Angost, 
1878,  the  plaintiff  Frederick  was  in  the 
habit  of  assisting  the  plaintiff  John  Ber- 
ringer in  his  business.  Since  that  date 
he  had  been  utterly  nnable  to  render  his 
father  any  assistance,  whereby  the  plain- 
tiff John  Berringer  had  lost  his  son's 
services  and  had  been  put  to  expense. 

Demnrrer  to  so  much  of  the  statement 
of  claim  as  supported  the  alleged  claim  of 
the  plaintiff  John  Berringer  mentioned  in 
the  5th  paragraph  thereof,  on  the  ground 
that  the  facto  tiierein  alleged  shewed  no 
contract  between  the  plaintiff  John  Ber- 
ringer and  the  defendants  or  the  London, 
Tilbury  and  Southend  Railway  Company, 
to  carry  the  plaintiff  Frederick  Bemnger. 

A.  0.  Nicoll,  for  the  defendants,  in 
support  of  the  demnrrer. — A  master  can- 
not sue  a  railway  company  for  loss  of 
services  in  consequence  of  his  servant 
having  been  injured  by  the  negligence  of 
the  company  unless  the  master  was  party 
to  the  contract  by  which  the  servant 
was  carried  as  a  passenger.  See  Alton  v. 
The  Midland  Railway  Company  (2).  The 
master  was  no  party  to  the  contract  in 
this  case. 

[Reginald  Brown,  for  the  plaintiff. — If 
there  had  been  a  contract  between  ihe 
infant  plaintiff  and  the  defendant  com- 
pany, Alton  V.  The  Midland  Raihoay 
Company   (2)   would    be   conclusive  in 

(2)  19  Com.  B.  Bep.  N.a  218 ;  a.  o.  84  Law  J. 
Bep.  CP.  292. 
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BemngtT  y.  Great  Ecutem  Sail.  Co.,  CJ>, 

fayonr  of  the  defendants,  but  in  the 
present  ease  the  infant  plaintiff  takes  a 
ticket  bj  company  A.  and  is  injured  hj 
company  B.  while  he  is  in  company  A.'s 
carnage.  In  snch  a  case  it  is  a  trespass 
of  his  person,  for  which  the  master  can 
sue  company  B.] 

A.  0.  Nicoll. — Bat  this  action  arises 
out  of  contract,  because  only  by  contract 
would  the  infant  be  lawfully  in  the  car- 
riage. The  defendant  company  accept 
the  responsibility  of  the  Tilbury  and 
Southend  Company  and  claim  their 
rights.  If  this  claim  were  allowed,  a 
doable  set  of  plaintiffs  would  be  let  in. 

[LOPBS,  J. — Is  it  not  analogous  to  the 
case  of  a  cart  in  the  street  running  OTer 
an  infant?] 

There  the  infant  would  be  lawfully 
in  the  highway,  wheretts  the  in&nt 
would  not  be  lawfully  on  the  railway 
except  by  contract,  therefore  it  is  a 
wrong  arising  out  of  contract,  and  comes 
within  the  general  rule  of  law  that  only 
those  who  are  parties  to  a  contract 
have  any  rights  under  the  contract. 
This  is  not  a  case  of  pure  trespass ;  the 
statement  of  claim  shews  a  fiulore  of  the 
Tilbury  company  to  fulfil  the  contract 
from  the  &ct  that  they  had  to  supply 
the  signals,  ieo.,  and  the  parties  who 
were  negligent  were  the  servants  of  both 
companies. — See  Martin  v.  The  Qreat 
Northern  Bailtoay  Oompcmy  (3) ;  Powell 
T.  Layton  (4)  ;  Blaekemore  y.  TA«  Bristol 
and  Exeter  Bailtoay  Oompany  (5)  ;  TTin- 
terhottom  v.  Wright  (6). 

[Lopes,  J. — Supposing  the  statement 
of  claim  had  stated  a  contract  with  the 
defendants,  would  it  not  have  been  open 
to  them  to  say,  "the  plaintiff  did  not 
contract  with  ns  "  ?  The  defendants  are 
not  the  contracting  party,  the  master 
does  not  bring  his  action  against  the 
contracting  company  but  against  the 
company  who  caused  the  injury.] 

If  there  was  no  contract  at  all,  the 
infant  was  unlawfully  on  the  line.    The 

(8)  16  Com.  B.  Bep.  17»;  a.  c  24  Law  J.  Bep. 
C.P.  209. 

(4)  3  Bos.  &  P.  N.B.  865. 

(6)  8  E,  &  B.  1036 ;  a.  c.  27  Law  J.  Rep.  Q.B. 
167. 

(6)  10  Mee.  &  W.  109;  8. c  II  Law  J.  Bep. 
Exch.  416. 

Vol.  48.— Q.B.,  C.P.  &  Exch. 


plaintiff  must  shew  there  is  an  action  of 
pure  tort  which  can  be  brought  against 
the  defendants. 

B.  0.  Webster  and  Reginald  Brown,  for 
the  plaintiff,  were  not  called  upou. 

Lopes,  J. — The  plaintiff  in  effect  says, 
"  We  admit  the  principle  of  Alton  v.  The 
Midland  Bailway  Oompany  (2)  would  have 
been  applicable  had  we  been  suing  the 
contracting  party,  namely,  the  Tilbury 
oompany,  but  we  are  suing  the  defen- 
dant company  with  whom  we  have  no 
contract.  Therefore,  as  far  as  that  rail- 
way is  concerned,  we  are  suing  upon  an 
ordinary  tort,  and  not  only  is  the  infant 
plaintiff  entitled  to  recover  in  respect  of 
the  injuries  he  has  reoeived  by  the  negli'- 
gence  of  the  defendants,  strangers  to  us, 
bnt  the  &ther  is  also  entitled  to  recover 
for  loss  of  services."  What  I  have  to  de- 
cide ,now  is,  whether  the  statement  of 
claim  is  good,  and  I  am  of  opinion  that 
the  statement  of  chum  is  good.  I  hold, 
therefore,  that  this  demurrer  ought  not 
to  be  allowed. 

Demwrer  overruled. 


Soliciton— Ghish  &  Phillips,  for  plaintiff;  C.  A. 
Garwood,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.     "1   DAVIS  (appellant)  v.  beOWNK 
Mar.  14.  J  {respondent). 

Highway — Locomotive  on  Highway — 
28  ^  29  Vict.  c.  83.  s.  8—41  ^  42  Viet.c. 
77.  «.  29 — Person  preceding  Locomotive 
on  Foot. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  92.] 
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1879.       1  F0BBB9    Aim  AHOTHSB  1>.   THH 

Jan.  25.    j     leb  consebyanct  boabd. 

TtMio  B/iver — Duiy  of  Oonsenancy 
Board — Act  of  Parliament — Permissive  or 
Oomp\dsory  Words — 7  Geo.  3.  c.  51. 

The  conservancy  hoard  of  a  public  rimer 
acting  wnder  a  statute  by  which  they  "  shaU 
he  and  a/re  authorised  and  empowered  from 
time  to  time  at  their  discretion  to  eleoMse, 
scour,  ^0.,  the  river,  and  to  remove  all  ob- 
structions and  impediments  whatever  to  the 
navigation,"  are  not  liaiblefor  damage  to  a 
barge  caused  hy  a  pile  in  a  part  of  the 
river,  the  bed  of  which  is  not  vested  in  them 
and  in  respect  of  which  they  are  riot  en- 
titled  to  take  toUs,  aithmtgh  the  pile  was 
damgerous,  and  the  hoard  ought  to  have 
known  the  danger  and  were  guUty  of  negli- 
getice. 

This  was  a  case  on  farther  considera* 
tion  argued  by — 

A.  Charles  and  L.  Smith,  for  the 
plaintiffs. 

/.  Brown,  B.  E.  Webster  and  St.  Avbyn, 
for  the  defendants. 

The  £EictB  and  arguments  appear  from 
the  following  written  judgment : — 

Pollock,  B.  —  The  plaintifik  in  this 
action  are  the  owners  of  the  bsur ge  Globe  ; 
the  defendants  are  the  Lee  Gonserrancj 
Board,  who  have  been  appointed  by  sta- 
tute conservators  of  the  Biver  Lee,  and 
the  cuts  and  works  connected  therewith. 
The  action  is  brought  to  recover  damages 
for  an  injury  which  the  plaintiffs'  barge 
and  its  cargo  received  whilst  navigating 
the  River  Lee  in  January,  1878,  by  rea- 
son of  its  striking  upon  a  pile  which  pro- 
jected above  the  bottom  of  the  river, 
whereby  the  barge  sunk,  and  its  cargo 
was  injured.  The  trial  took  place  before 
me  during  the  last  sittings  for  Middlesex, 
when  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  agreed  amount  of 
582{.  148.,  and  answered  certain  questions 
which  I  put  to  them  with  a  view  of  de- 
termining, after  argument,  the  legal 
rights  of  the  parties. 

From  the  evidence  adduced  at  the 
trial  for  the  plaintiffs  and  the  defendants 
it  appeared  that  the  place  where  the 
barge  met  with  the  injury  is  near  to 


Five  Bells  Bridge,  and  a  portion  of  the 
natural  course  of  the  River  Lee  between 
Bow  Creek  and  Old  Ford  Lock,  which 
is  an  ancient  navigable   stream,  in  re- 
spect of  which  the  defendants,  although 
they  have  rights  given  to  them  by  statute, 
cannot  levy  any  toll  from  boats  or  barges 
using  it,  and  of  which  they  are  neither 
owners  or  occupiers.     The  pile  against 
which  the  plaintiffs'  barge  struck  had 
been  placed  in  the  bed  of  the  river  many 
years  ago.    The  date  of  its  being  so  fixed 
could  not  be  ascertained,  and  its  exist- 
ence was  unknown  to  the  defendants  or 
their  agents  until  October,  1877,  when 
Chamberlain,   a  lighterman,   having    to 
discharge  a  number  of  lighters  at  a  wharf 
near  the  pile,  obtained  tine  permission  of 
the  defendants'   engineer  to   lower  the 
water  so  as  to  see  whether  the  bottom  of 
the  river  was  in  a  safe  condition  should 
barges  take  the  ground.     This  accord- 
ingly was  done,  and  the  pile  in  question 
and  several  others  were  found  projecting, 
and  were  out  level  with  the  bottom  by  men 
employed  by   Chamberlaiu.     After  this 
sevend  barges  lay  aground  there  in  safety, 
but  heavy  floods  having  occurred,  the 
bottom  <k  the  river  was    scoured  to  a 
lower  level,  and  the  pDes  again  projected. 
What  was  done  in  October,  1877,  was 
known  to  the  water-bailiff  and  engineer 
of  the  defendants,   but  they  considered 
that  that  part  of  the  river  bed  was  within 
the  district  of  the  Poplar  Board  of  Works, 
and  that  they  were  bound  to  keep  it  in 
good    order.     No    evidence   was  given 
which  shewed  whether  this  opinion  was 
connect  or  otherwise. 

At  the  close  of  the  plaintiffs'  case, 
counsel  for  the  defendants  submitted 
that  no  duty  had  been  shewn  to  exist 
whereby  the  defendants  were  bound  to 
remove  the  pile  complained  of.  I 
thought  the  question  so  doubtful  that 
the  better  course  would  be  to  hear  the 
case  for  the  defendants,  and  then  take 
the  opinion  of  the  jury  upon  any  ques- 
tions of  fact  which  arose.  Accordingly, 
after  the  defendants'  witnesses  had  been 
examined  I  summed  up,  reading  to  the 
jury  the  section  of  the  statute  upon 
which  the  alleged  duty  of  the  defendants 
was  said  to  exist,  to  the  language  of 
which  I  will  shortly  call  attention,  and 
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left  to  them  the  following  questions,  tha 
answers  to  which  are  appended. 

First.  Assuming  it  was  the  duty  of  the 
defendants  to  remoTe  all  obstruouon  and 
impediments  to  the  navigation,  were  the 
piles  at  the  time  of  the  accident  dan- 
gerous P 

Answer.  "Yes." 

Second.  Were  the  piles  so  likely  before 
then  to  become  dangerous  that  the  de- 
fendants ought  to  have  been  aware  of  the 
danger? 

Answer.  "Yes." 

Third.  Did  the  defendants  neglect  their 
duty? 

Answer.  "Yes." 

Upon  these  findings  I  reserved  judg- 
ment until  after  argument  of  the  ques- 
tions of  law.  ^hese  were  very  fully  and 
ably  presented  to  me  daring  the  last  sit- 
tings, and  the  conclusion  at  which  I 
have  arrived  is  that,  taking  the  facts  as 
proved,  and  the  findings  of  the  jury  based 
upon  them,  the  defendants  are  entitled 
to  judgment.  . 

The  River  Lee,  which  flows  from  the 
town  of  Hertford  to  the  River  Thames, 
is  an  ancient  navigable  river.  Statutes 
have  been  passed  from  time  to  time 
whereby  powers  have  been  given  to  trus- 
tees for  preserving  and  improving  the 
navigation,  and  by  the  Lee  Conservancy 
Act,  1868,  section  62,  all  the  powers,  au- 
thorities and  rights  of  the  trustees  are 
vested  in  the  defendants.  The  earliest 
statute  which  need  be  noticed  for  the 
purposes  of  the  present  case  is  the  7  Geo. 
3.  c.  51,  which  provides  for  the  preserving 
and  improving  the  navigation  of  the 
River  Lee,  and  also  iqr  the  making  of 
new  cuts,  canals  and  other  works  in  con- 
nection therewith.  Section  1  of  that 
Act,  after  appointing  as  trustees  a  large 
body  of  gentlemen,  including  the 
Lord  Mayor  and  Aldermen  of  the  City 
of  London,  the  Mayor  and  Recorder  of 
Hertford,  contains  a  provision  upon 
which  th^  plaiutifis  chiefly  rested  their 
case.     It  is  as  follows  : — 

"  The  said  trustees,  or  any  five  or  more 
of  them,  shall  be  and  they  are  hereby 
authorised  and  empowered  from  time  to 
time,  at  their  discretion,  to  cleanse,  scour, 
deepen,  enlarge  or  straighten  the  channel 
or  oourse  of  ue  said  River  Lee,  and  also 
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to  set  out,  open,  make  and  maiTitftiii  all  or 
any  of  the  new  cuts  or  canals  hereinaf  tor 
specified  and  described  to  communicato 
with  the  siud  River  Lee,  and  to  be  used 
for  the  said  navigation,  and  also  to  re- 
move all  obstructions  and  impediments 
whatsoever  to  the  said  navigation." 

The  plaintifis  contended  that  this  pro- 
vision gave  a  power  to  and  imposed  a  duty 
upon  the  defendants  to  remove  the  pile 
which  caused  injury  to  their  barge  and 
her  cargo.  The  defendants  admitted 
that  such  a  power  was  conferred  upon 
them,  but  denied  that  any  duty  was  im- 
posed beyond  the  doing  of  that  which, 
according  to  their  discretion,  they  might 
firom  time  to  time  deem  necessary  or 
proper. 

Before  I  consider  which  of  these  two 
contentions  is  correct,  it  will  be  well  to 
notice  more  closely  what  was  the  plain- 
tiffs'  precise  cause  of  action,  and  also 
what  was  the  position  of  the  defend* 
ante  under  the  statutes.  The  plain- 
tiffs complained  not  of  any  wrongful 
act  or  misfeasance  committed  by 
the  defendants,  bat  of  a  neglect  of  a 
supposed  duly  arising  out  of  their 
position  as  conservators  under  the  Act, 
and  but  for  the  intervention^of  the  Legis- 
lature it  is  dear  that  at  common  law,  had 
an  obstruction  or  impediment  to  the  navi- 
gation arisen  at  the  place  where  the  pile 
existed,  those  who  navigated  the  nver 
would  have  been  without  remedy  except 
against  the  parties  who  caused  the  ob- 
struction. Looking  next  to  the  legisla- 
tion affecting  the  matter,  I  find  that  by 
none  of  the  many  Acts  which  have  been 
passed  dealing  with  the  navigation,  is  the 
bed  of  the  river  or  any  part  of  it  vested 
in  the  trustees  or  conservators,  so  that 
they  are  in  no  sense  owners  of  the 
river  or  navigation,  but  are  an  unpaid 
body  of  trustees  appointed  for  public 
purposes  in  aid  of  the  common  law  right 
of  navigating  an  ancient  highway.  Fur- 
ther, by  section  69  of  the  7  Qeo.  4.  c.  51, 
the  navigation  is  declared  to  be  a  free 
navigation,  subject  to  the  payment  of 
certain  rates  which  are  provided  for  by 
section  80,  and  all  of  which  are  referable 
to  the  user  of  the  locks  and  artificial  outa 
where  'they  are  collected ;  and  the  Lee 
Conservancy  Act,  1850,  s.  45,  expressly 
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provides  that  the  traatees  shall  not  de- 
mand or  receive  anj  toll  in  respect  of 
such  part  of  the  navigation  as  is  between 
Bow  Creek  and  Old  Ford  Lock,  but  the 
nse  of  that  part  of  the  navigation  is  for 
ever,  and  notwithstanding  any  alteration 
or  works  to  be  made  by  the  trnstees  of  or 
in  the  same,  to  continne  to  be  wholly  &ee 
from  all  toll. 

Under  these  circmnstances,  therefore, 
it  becomes  necessary  to  consider  what 
is  the  tme  constmction  of  section  1 
of  the  Act  of  Geo.  3.  Are  its  provi- 
sions compulsory  or  do  they  merely  vest 
a  discretion  in  the  trustees  P  The  words 
used  are,  "Authorised  and  empowered 
from  time  to  time  at  their  discretion," 
&c.,  and  this  clearly  governs  all  that 
follows,  including  the  power  to  make 
and  maintain  all  or  any  of  the  cuts  or 
canals  which,  according  to  all  reason  and 
authority  [see  The  York  <md  North  Mid- 
land Railway  Company  v.  The  Queen  (1) 
and  The  Cheat  Western  Railway  Oompany 
V.  The  Queen  (2)],  is  clearly  discretionary 
and  not  compulsory,  and  also  the  power 
to  remove  all  obstructions  and  impedi- 
ments whatsoever  to  the  said  navigation, 
unless  some  good  reason  for  holding  other- 
wise is  shewn  to  exist.  The  language  in 
itself  would  appear  to  create  a  discretion- 
ary and  not  a  compulsory  power,  and  at 
the  close  of  the  section  the  trustees  are 
empowered  generally  to  do  and  perform 
all  acts,  matters  and  things  which  the 
trustees  or  any  five  or  more  of  them  shall 
think  necessary  for  the  making,  extend- 
ing, improving  and  maintaining  the  said 
navigation,  implying,  as  plainly  as  lan- 
guage can  express,  a  discretion.  More- 
over, it  should  be  noticed,  in  accordance 
with  an  undoubted  rule  of  construction, 
that  when  the  same  statute  imposes  a 
duty  on  the  trustees  as  to  which  no  dis- 
cretion is  left  to  them,  very  different 
language  is  employed.  Thus  by  section 
20,  in  order  to  secure  the  free  navigation 
of  the  river  during  the  progress  of  the 
works  authorised  by  the  Act,  the  trustees 


(1)  1  E.  &  B.  858 ;  s.  c.  22  Law  J.  Hep.  CI.B. 
225. 

(2)  1  E.  &  B.  874 ;  8.  c  22  Law  J.  Eep.  Q  J, 
263. 


are  required  to  cause  the  said  river  to  be 
kept  navigable. 

There  is  abundant  authority  to  shew 
that  when  a  statute  gives  an  authority  to 
do  an  act  which  the  public  interest  de- 
mands, especially  where  judicial  functions 
are  created,  words  which  would  seem  to 
give  merely  an  option  should  be  so  con- 
strued as  to  confer  a  duty,  but  in  the  case 
illustrating  this  principle  the  rule  has 
been  acted  upon  only  where  the  general 
object  and  intention  of  the  Act  is  best 
supported  by  so  holding.  In  the  present 
case  it  may  truly  be  said  that  one  great 
object  of  the  Act  was  to  keep  the  naviga- 
tion free  from  obstructions  and  impedi- 
ments, but  there  still  remains  the  ques- 
tion, who  are  the  persons  who  are  to  decide 
what  is  an  obstruction  or  impediment,  and 
when,  in  what  manner,  and  at  what  cost 
they  ar«  to  be  removed.  Extreme  cases 
may  be  put  on  either  side;  on  the  one 
hand,  it  may  be  said  if  a  vessel  were  to 
sink' in  the  river,  so  as  wholly  to  obstruct 
all  navigation,  are  not  the  conservators 
bound  to  remove  it  ?  and  should  they  feil 
to  do  so,  are  they  not  liable  in  damages  to 
any  who  whilst  using  the  navigation 
suffers  therefrom?  On  the  other  hand, 
it  may  be  asked,  what  discretion  can  the 
conservators  be  properly  said  to  possess,  if 
they  are  bound  at  all  times,  irrespective 
of  other  claims  upon  their  funds,  to  re- 
move at  great  cost  that  which  first  an  in- 
dividual barge  ownerandafterwardsa  jury 
may  pronounce  to  be  a  dangerous  obstruc- 
tion ?  The  fair  result  of  what  can  be  said 
upon  both  sides  of  the  question  appears 
to  me  to  be  this,  that  the  Legislature  has, 
partly  for  the  purpose  of  the  construction 
of  new  cuts,  and  partly  for  the  purpose  of 
maintaining  the  navigation  of  an  ancient 
navigable  river,  create  a  body  of  trustees, 
and  without  giving  them  any  property  in 
the  river,  or  right  to  levy  tolls  for 
the  user  of  it,  has  vested  in  this  body 
large  and  important  powers,  including 
the  power  at  their  discretion  to  remove 
obstructions  and  impediments  to  the  na- 
vigation, and  that,  although  the  trustees 
would  be  responsible  in  damages  to  one 
injured  by  any  misfeasance  committed  by 
them,  or  by  any  nonfeasance  where  the 
duty  imposed  waa  imperative,  lihey  are 
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nofc  liable  where  the  matter  in  respect  of 
which  the  nonfeasance  is  alleged  is  one 
which  comes  within  the  scope  of  their 
discretion,  and  as  to  which  they  are  the 
persons  whose  express  duty  it  is  to  say 
whether  the  act  should  or  should  not  be 
done.  It  might  be  said  that  in  the  pre- 
sent case  it  was  not  shewn  l^  the  defend- 
ants that  they  had  ever  exercised  any 
discretion,  or  indeed  taken  the  matter 
into  their  consideration.  This  point  was 
not  made  by  counsel,  nor  does  the  state- 
ment of  claim  raise  it.  Were  the  state- 
ment of  claim  to  allege  that  the  attention 
of  the  defendants  had  been  called  to  a 
dangerous  obstruction,  and  they  had  de- 
clined to  meet  and  consider  as  to  its 
removal,  it  might  disclose  a  good  ground 
for  a  mandamus  requiring  the  board  to 
proceed,  but  in  such  a  case  it  is  difficult 
to  see  how  the  plaintiffs  could  recover 
any  damages. 

It  was  suggested  by  counsel  for  the 
plaintiSs,  though  not  much  pressed,  that 
one  mode  of  giving  effect  to  the  words, 
"  at  their  discretion,"  would  be  by  hold- 
ing them  to  refer,  not  to  the  removal  or 
non-removal  of  an  obstruction,  but  to  the 
mode  of  removal.  I  cannot,  however,  find 
any  ground  for  so  cutting  down  wbat  is 
the  plain  meaning  of  the  words,  and  to 
do  so  would,  in  my  judgment,  be  giving 
an  artificial  efibct  to  tbem  which  cannot 
be  justified.  It  would,  moreover,  suppose 
the  Legislature  to  have  used  the  words 
without  any  need,  for  had  they  been 
omitted,  it  is  clear  that  the  trustees  are 
the  only  persons  who  could  direct  how  any 
obstructiou  should  be  removed.  Several 
authorities  were  cited  by  the  plaintiffs' 
counsel.  The  earliest  in  date  was  Pavnaly 
v.  The  Lcmoaster  Ocmal  Oompamj  (3).  The 
plaintifi*  in  that  case,  who  was  the  owner  of 
a  fly-boat,  brought  his  action  against  the 
defendants  who  were  owners  of  a  canal, 
and  by  their  Act  were  entitled  to  levy 
tolls  upon  boats  navigating  it,  and  had 
power  to  remove  any  boat  obstructing  the 
navigation.  The  plaintifis  alleged  that 
they  had  failed  to  remove  a  boat  which 
had  sunk  and  obstructed  the  navigation, 

(3)  11  Ad.&E.230;8.e.  OIawJ.  Bep.  Exch. 
838. 
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whereby  the  plaintiffs'  boat  struck  against 
it  and  was  damaged.  The  plaintiff  con- 
tended for  the  liability  of  the  defendants 
upon  two  grounds — first,  that  they  were 
liable  by  reason  of  the  clause  in  their 
Act  by  which  they  were  empowered,  and 
therefore  it  was  argued,  bound  to  remove 
the  sunken  boat ;  and  secondly,  that  a 
duty  attached  to  the  defendants  at  com- 
mon law  to  make  good  the  navigation  of 
the  canal  whilst  they  exacted  tolls  for 
their  own  benefit.  The  Courts  of  Queen's 
Bench  and  Exchequer  Chamber  decided 
in  favour  of  the  plaintiff  upon  the  latter 
ground,  the  Court  of  Queen's  Bench 
saying  that  the  case  is  not  like  that  of 
public  officers  who  derive  no  benefit 
("  the  present  defendants  on  the  contrary 
invite  the  whole  public  to  navigate  on 
their  canal  in  consideration  of  the  tolls 
paid  "),  and  further  likening  the  case  to 
that  of  a  shopkeeper  who  leaves  a  trap- 
door open  in  his  shop.  The  Court  of 
Exchequer  Chamber  also  says,  "  The  &cts 
stated  in  the  inducement  shew  that  the 
company  made  the  canal  for  their  profit, 
and  opened  it  to  the  public  upon  the 
payment  of  tolls  to  the  company,  and 
the  common  law  in  such  a  case  im. 
poses  a  duty  upon  the  proprietors, 
not  perhaps  to  repair  the  canal  or 
absolutely  to  free  it  from  obstmctions, 
but  to  take  reasonable  care,  so  long  as 
they  keep  it  open  for  the  public  use  of 
all  who  may  choose  to  navigate  it,  that 
they  may  navigate  without  danger  to 
their  lives  or  property."     As  to  the  first 

f  round  the  decision  was  in  &vour  of  the 
efendants,  the  Court  of  Exchequer  say- 
ing, "  The  principal  objection  in  this  case 
was  that  the  clause  recited  in  the  decla- 
ration and  which  is  therein  stated  to  have 
oast  a  duty  on  the  company  to  remove 
the  obstruction  caused  by  the  sunken  boat 
was  not  obligatory,  but  was  an  enabling 
or  a  permissive  clause  only,  and  we  are 
all  of  that  opinion.  Neither  the  clause 
recited  nor  anything  in  the  Act  of 
Parliament  contained,  imposes  such  a 
duty  on  the  defendants  below,  and  the 
all^^tion  in  the  declaration  as.  to  the 
duty  of  the  company  seems  to  have  been 
founded  on  a  misttike  as  to  the  true 
meaning  and  effect  of  the  olaoae."    Jn 
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The  Mersey  Dock  Trustees  v.  Qihbs  (4), 
the  House  of  Lords  decided  that  the 
trastees  were  liable  for  negligently  tJlow- 
ing  a  bank  of  mad  to  remain  at  the 
entrance  of  their  dock,  bat  in  so  holding 
the  judgment  was  based  apon  the  prin- 
ciple acted  apon  in  Pamaby  v.  Tlte 
Lancaster  Oanal  Oompany  (3),  the  Lord 
Chancellor  (Lord  Cranworth)  saying  that 
the  only  difference  between  that  case 
and  the  one  before  the  House  was  that 
in  the  latter  the  trastees  did  not  collect 
tolls  for  their  own  profit  but  merely  as 
trustees  for  the  benefit  of  the  public, 
which  did  not  in  his  opinion  make  any 
difference  in  principle  in  respect  to  their 
liability,  and  I  find  nothing  either  in  the 
opinions  given  by  the  noble  and  learned 
Lords  who  took  part  in  that  case  or  in 
that  of  the  Judges  who  were  called  in  to 
shew  that  they  disapproved  of  that 
portion  of  the  jndgment  of  the  Court 
of  Exchequer  Chamber  in  Pamahy  y. 
The  Lancaster  Oanal  Oompany  (3)  which 
negatived  any  liability  of  the  defendants 
based  upon  the  language  of  their  Act. 
The  tendency  of  the  opinion  of  the 
Judges  in  The  Mersey  Dock  Trustees  v. 
Oibbs  (4),  is  no  doubt  to  limit  the  effect 
of  some  of  the  decisions  whereby  trastees 
and  commissioners  of  public  works  have 
been  shielded  from  the  result  of  their 
negligence,  and  there  is  great  weight  in 
the  observation  that  it  is  contrary  to  the 
general  rule  of  law,  not  only  in  this 
country  but  in  every  other,  to  make  a 
person  judge  in  his  own  cause,  bat  to  this 
is  added,  though  the  legislature  can  and 
no  doubt  in  a  proper  case  would  depart 
from  the  genend  rale,  an  intention  to  do 
so  is  not  to  be  inferred  except  from  much 
clearer  enactments  than  any  to  be  found 
in  these  statutes.  The  position  of  the 
present  defendants  who  have  no  property 
or  pecuniary  interest  in  the  old  River  Lee, 
and  the  Jangoage  of  their  Act  is  very 
different  to  that  which  existed  in  the 
case  last  cited.  Moreover  it  is  to  be 
noticed  that  in  all  the  cases  which  are  care- 
fully collected  and  commented  upon  in 
the  opinion  of  the  Judges,  not  only 
were  tnb  defendants  persons  incorporated 

(4)  36  Jaw  /.  Sep.  Exch.  226. 


for  the  purpose  of  constructing  and 
carrying  out  particular  works  essential 
to  the  expressed  object  of  the  Legislature, 
but  the  injuries  in  respect  of  which 
dami^es  were  sought  arose  from  an  act 
of  commissioa  or  omission  connected 
with  sach  works,  whereas  here,  so  far  as 
the  ancient  coarse  of  the  Biver  Lee  is 
concerned,  it  does  not  appear  from,  the 
Acts  that  any  new  works  were  to  be 
erected,  or  that  except  in  the  discretion 
of  the  trustees  anything  whatever  was  to 
be  done.  The  more  recent  case  of  Winch  v. 
The  Ooruervators  of  the  Biver  Thames  (5), 
in  which  the  defendants  were  held  liable 
for  the  non-repair  of  the  towing  path 
adjoining  the  river  Thames,  judgment 
proceeded  upon  the  same  principle  as  was 
acted  upon  in  The  Mersey  Dock  Oompany 
V.  Oibbs  (4),  the  majority  of  the  Courts 
of  Exchequer  Chamber  saying,  "we  think 
it  is  enongh  to  support  this  verdict  if 
the  defendants  were,  so  long  as  they  kept 
the  towing  path  open  and  took  toll  for 
its  use,  under  an  obligation  to  those  whom 
they  invited  to  nse  it,  to  take  reasonable 
care  to  see  that  the  towing  path  was  in 
such  a  state  as  not  to  expose  those  using 
it  to  undue  danger."  Before  quitting  the 
cases  which  b«Lr  upon  this  part  of  the 
case  I  ought  to  allude  to  HartnaU  v.  The 
Byde  Oommissioners  (6),  in  which  the 
defendants,  who  were  improvement  com- 
missioners, were  held  liable  for  non-re- 
pair of  a  footway  which  was  a  highway, 
and  Orhbyv.  The  Byde  Oommissioners  (7), 
where  the  defendajits  were  held  liable 
for  not  properly  fencing  a  footway,  but 
on  reference  to  these  cases  and  the 
statutes  upon  which  they  are  founded  it 
will  be  seen  that  in  the  first  the  defen- 
dants were  substituted  for  the  parish  as 
to  the  repair  of  highways  witiiin  their 
district  and  by  the  neglect  complained  of 
had,  according  to  the  express  provision  of 
their  Act,  committed  a  misdeameanour. 
In  the  second  the  language  of  the  Act  by 
which  the  defendants  were  constituted 


(S)  43_Law  J.  Rep,  CS.  167. 
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(7)  6  B.  &  S.  743 ;  B.  c  33  Law  J.  Rep.  Q.B. 
296. 
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and  their  duties  defined  was  clearly 
imperative.  On  the  other  hand,  in  Par- 
tons  T.  8t.  MaMh&to,  Bethnal  Oreen  (8), 
where  the  words  of  the  statute  under 
which  it  was  songht  to  make  the  defen- 
dants liable  were,  "  it  shall  be  lawful  for 
every  vestry  "  to  repair,  the  Court  said 
this  gave  the  defendants  a  discretion  and 
therefore  they  were  not  liable  for  non- 
repair of  a  highway.  The  case  of  Be 
Newport  Bridge  (9),  is  to  the  same  effect. 
Thus  far  I  have  been  led  both  by  princi- 
ple and  authority  to  the  conclusion  that 
there  is  no  such  obligation  laid  upon  the 
defendants  by  statute  as  makes  them 
liable  for  the  non-removal  of  the  obstruc- 
tion complained  of,  and  in  dealing  with 
this  part  of  the  case  it  has,  I  think,  been 
made  also  to  appear  that  the  position  of 
the  defendants  is  such  that  no  Common 
Law  liabili^  can  be  inferred,  but  before 
I  so  hold  I  woxdd  notice  an  argument 
which,  were  it  well  founded  in  fact,  would 
certainly  be  entitled  to  great  weight.  It 
was  said  on  behalf  of  tiie  plaintifis  that 
although  the  particular  place  where  the 
plaintiffs'  barge  was  injured  was  a  portion 
of  the  old  Biver  Lee,  the  navigation  of 
which  was  especially  exempt  from  toll, 
the  statutes  must  be  read  together,  and 
that  their  intention  was  to  deal  with  the 
whole  navigation  as  one  entire  subject 
matter  as  to  which  the  trustees  must  be 
treated  as  proprietors,  and  that  although 
the  right  to  take  tolls  is  confined  to  the 
new  outs  and  locks,  it  is  taken  for  the 
benefit  of  and  to  be  expended  upon  the 
whole  navigation  whether  new  or  old. 
I  have  carefully  considered  the  defen- 
dants' acts  with  a  view  to  see  whether 
any  true  foundation  for  this  argument 
exists,  but  so  far  from  finding  any  it 
appears  to  me  that  an  intention  is  clearly 
shewn  throughout  to  preserve  the  legal 
status  of  the  old  Biver  Lee  and  the  right 
of  the  public  to  navigate  it  intact,  and  this 
is  only  what  would  be  expected  where  the 
Legimatnre  was  dealing  with  an  ancient 
highway  navigable  at  all  times  and  by 
all  persons.  Thisoontentioumnsttherefore 

(8)  87  Lav  3.  Bep.  C.F.  62 ;  8.  c.  Law  Hep.  3 
C.P.  66. 

(9)  2  E.  &  E.  377 ;  s.  c.  29  Law  J.  Bep.  M.C. 
62. 
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&il.  The  conclusion  at  which  I  have 
arrived  makes  it  unnecessary  to  enter 
upon  the  consideration  of  a  question 
which  was  argued  before  me  and  has  been 
mnch  discussed  in  many  of  the  cases, 
namely,  whether  the  funds  of  the  de- 
fendants derived  from  their  tolls  are 
applicable  to  the  satisfaction  of  damages 
in  an  action  such  as  the  present  The 
result  of  this  conclusion  is  that,  notwith- 
standing the  finding  of  the  juiy,  no  legal 
cause  of  action  has  been  established  and 
judgment  must  be  entered  for  the  de- 
fendants with  costs. 

Judgrnentfor  the  defendcmts. 


Solidtois — ^Thomson,   Son  &  Brooks,  for  plain- 
tiff ;  B.  J.  Pead,  fi>r  defendtrnts. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
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-UegulaOon  of  Bueiness 
at — Authority  to  fix  Sow  for  holding — 38 
Geo.  3.  6.  69.  «.  1. 

The  authority  to  determine  the  hour  at 
which  a  vestry  meeting  shall  he  summoned 
is  vested  in  the  sams  person  or  persons  in 
whom  is  the  authority  to  summon;  and 
that,  by  58  Oeo.  3.  e.  69,  is  in  the  vicar 
and  churchwardens,  one  or  both.  It  is  not, 
therefore,  competent  to  the  inhabitants  in 
vestry  assembled  to  regulate  the  hour  at 
which  suhsequsnt  meetings  (other  than  an 
adjournment  of  the  present  one}  shall  be 
held;  and  the  vicar,  as  the  summoning 
authority,  cannot  be  compelled  to  give  no- 
tice of  a  resolution  that  future  meetings 
shall  be  held  at  a  particular  hour. 

In  this  case  a  rule  nisi  had  been  ob- 
tained, calling  upon  the  vicar  and  church- 
^rardens  of  Tottenham  to  shew  cause  why 
a  mandamns  should  not  issue,  command- 
ing them  to  insert  on  the  notice  paper  of 
the  next  meeting  notice  that  a  resolution 
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would  be  proposed  "  that  the  hoar  for  the 
vestiy  meetings  shall  be  seven  p.m." 

W.  0.  F.  Phillimore  shewed  cause. — 
The  question  really  is  whether  the  vicar 
and  churchwardens,  or  the  inhabitants, 
have  power  to  determine  the  hour  for 
holding  vestry  meetings.  The  facts  are, 
that  as  the  evening  meetings  had  become 
very  disorderly,  the  vicar  and  church- 
wardens had  of  late  appointed  an  earlier 
hour  in  the  day  for  the  meetings,  and  it 
is  contended  that  they  have  power  to  do 
this,  and  cannot  be  compelled  to  give 
notice  of  a  resolution  which  denies  their 
right,  and  assumes  to  make  it  a  question 
for  the  decision  of  the  inhabitants  ge- 
nerally. By  58  Qeo.  3.  o.  69,  the  sum- 
moning of  vestries  is  left  to  the  vicar 
and  churchwardens,  and  the  vicar  is 
chairman  as  of  right.  It  must  surely, 
therefore,  be  competent  to  those  who 
summon  to  fix  the  time  of  meeting. 
The  case  of  The  King  v.  The  Archdeacon 
of  Chester  (1)  shews  that  they  may  fix 
the  place.  The  Queen  v.  D'Oyly  (2)  is  an 
authority  for  the  vicar  or  rector  having 
power  to  regulate  all  things  connected 
with  the  vestry  meeting. 

A.  Charles  {Cunningham  with  him), 
contra. — The  statute  has  conferred  no  ex- 
press authority  on  the  vicar,  and  in  the 
absence  of  it  the  vestry  themselves  have 
the  authority  to  regulate  the  holding  of 
their  meetings.  Indeed,  apart  firom  the 
statute,  the  notice  might  be  given  by  any 
parishioner — Butt  v.  Fellowes  (3).  Then, 
although  the  vicar  may  summon  and  pre- 
side, that  does  not  give  him  a  power  of 
adjournment,  and  his  position  is  only  like 
that  of  the  sheriff  in  the  old  County 
Court.  In  Stoughton  v.  Reynolds  (4)  it  is 
BO  stated.  And,  therefore,  it  is  contended 
that  as  the  law  has  not  placed  in  the  vicar 
the  power  of  adjourning  or  of  fixing  the 
time,  it  resides,  at  Common  Law,  in  the 
inhabitants. 

[CocKBDBN,  L.C.J. — ^In  Bum's  Justice, 
p.  1,054,  it  is  said,  quoting  from  Sir  J. 

(1)  1  Ad.  &  E.  342. 

(2)  12  Ad.  &  E.  139. 

(3)  3  Coit.  680. 

(4)  2  Str.  1,046. 


Nichols'  judgment  in  Dawe  v.  Williams 
(5),  that  it  is  for  the  charchvrardens,with 
the  consent  of  the  vicar,  to  call  the 
vestry.] 

Yes,  but  that  has  been  regulated  by  the 
statute,  which  has  not  taken  any  power 
from  the  vestry  as  to  the  time  for  holding 
the  meeting. 

[CocKBUEN,  L.C.J.  —  Does  not  your 
whole  argument  rest  on  the  assumption 
that  the  vestry  are  a  permanent  l^isla- 
tive  body?] 

I  contend  that  it  is  the  same  assembly, 
meeting  from  time  to  time. 

[Mkllob,  J. — ^Yon  must  shew  that  it 
is  a  continuing  body;  when  once  sum- 
moned they  may  perhaps  adjourn  the 
same  meeting ;  but  when  dissolved,  it  is 
a  new  body  called  into  existence  by  a 
fresh  summons,] 

The  vicar  and  dmrohwardens  act  merely 
as  the  agents  of  the  inhabitants  in  sum- 
moning the  vestry. 

CocKBUBN,  L.C.J. — I  think  that  this 
rule  must  be  discharged. 

It  is  necessary  that  the  vestry  shall  be 
duly  summoned;  but  whether  it  rests 
with  the  vicar  to  give  the  notice,  or  with 
the  churchwardens,  or  with  the  vicar  and 
churchwardens  together,  it  is  not  neces- 
sary now  to  say.  This,  however,  is  clear, 
that  it  rests  with  one  or  the  other,  or 
both,  to  summon  the  vestry,  and  that 
being  so,  I  think  that  in  whomsoever  is 
vested  the  authority  to  summon,  in  him 
or  them  is  also  vested  the  authority  to  de- 
termine the  time  at  which  it  shall  be 
summoned.  I  agree  with  what  fell  from 
my  brother  Mellor  in  the  course  of  the 
argument,  that  when  once  they  have  been 
summoned  the  inhabitents  so  assembled 
may,  perhaps,  adjourn  the  meeting  to 
some  time  then  agreed  upon  by  the  ma- 
jority present ;  but  we  are  asked  here  to 
compel  the  vicar  by  mandamus  to  give 
notice  of  a  resolution  which  will  conflict 
with  his  authority,  and  which,  if  carried, 
vnU  assume  to  abrogate  his  authority  to 
decide  at  what  hour  the  next  vestry, 
which  he  and  the  churchwardens  have 


(S)  2  Add.  Ec.  Bep.  138. 
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the  ondoTibted  right  and  power  to  sum- 
mon, shall  be  held. 

MsiiLOB,  J. — ^I  am  of  the  same  opinion. 
When  Mr.  Charles  admits,  as  he  is 
obliged  to  admit,  that  when  a  vestry  has 
been  assembled  and  separated  again,  there 
is  an  end  of  it,  and  it  is  a  fresh  vestry 
that  must  be  summoned  next  time,  the 
question  raised  by  this  rule  seems  to  me 
to  be  determined.  I  am  perfectly  satis- 
fied that  this  rule  should  be  discharged. 

Bivle  discharged. 

SoIidtOTS  — Biooks,  Jenkins  &  Co.,  for  vicar  and 
chQich'vaidens;  Peekham  &  Co.,  for  prosecu- 
tion. 
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Highway — Turnpike — Disused  Tollhouse 
—4  Oeo.  4.  c.  96.  «.  57 — "  Not  required  for 
Purposes  of  the  Boad  " — Enoroaohment  on 
Boad  by  DweUing-house — 3  Geo.  4.  c.  126. 
».  118. 

Where  a  toll-house  had  ceased  to  be  used 
as  such  since  1867,  but  toas  tued  as  a 
duieUing-house  for  one  of  the  men  em- 
ployed in  the  repair  of  the  road,  aiid  the 
trustees  had  no  intention  of  reimposing  the 
toll  at  that  point, — 

Held,  that  the  toll-house  had  become  "use- 
less  and  teas  no  longer  required  for  the 
purposes  of  the  road  "  vnihin  the  meaning 
of  section  &7  of  4:  Oeo.  4.  c.  95  ;  that  the 
titmpike  trustees  were  not  entitled  to  main- 
tain  U  as  a  dwelling-house,  it  being  an  en- 
croachment on  the  road  unthin  section  118 
of  3  Geo.  4.  c.  126 ;  and  that  the  adjoining 
land  owner,  as  being  a  person  using  the 
road,  had  a  right  to  call  upon  the  trustees 
by  mandamus  to  puU  dovm  and  remove  the 
materials  of  the  toU-hotue, 

This  was  a  rule  for  a  mandamos  to  the 
trustees  of  the  Qreenlaw  Turnpike  Trust, 
commanding  them  to  pull  down  a  toll- 
house, as  being  no  longer  required  for 
the  purposes  of  the  road,  and  to  sell  or 
remove  the  materials. 

Vol.  48.-0.3.,  C.P.  &  Gxca. 


It  appeared  that  the  toll-house  iu  ques- 
tion had  been  erected  in  1851,  and  used 
for  the  purpose  of  taking  tolls  from  that 
date  u^til  1867.  In  the  latter  year  the 
bar  was  removed,  and  the  trustees  thence- 
forward used  the  house  as  a  dwelling- 
house  for  one  of  the  men  in  their  regular 
employ  as  road  sur&ce  man,  that  is  upon 
the  repair  of  the  road.  The  house  was 
built  upon  the  side  of  the  road  iu  such  a 
position  that  it  could  not  have  been 
erected  originally  as  a  dwelling-house  by 
any  person  without  a  violation  of  section 
118  of  3  Geo.  4.  c.  126,  which  forbids  the 
building  of  a  dwelling-house  within 
thirty  feet  from  the  middle  of  any  turn- 
pike  road. 

The  application  for  the  mandamus  was 
made  by  the  proprietor  of  the  adjoining 
land. 

Candy  shewed  cause. — The  only  ground 
on  which  any  trustees  can  be  required  to 
remove  a  toU-house  is,  that  it  has  become 
useless  and  no  longer  required  for  the 
purposes  of  the  road.  Now  here  the 
trustees  say  that  it  is  required  for  the 
residence  of  a  road  surfaceman,  and  it 
is  useful  and  used  for  that  purpose.  That 
is  a  purpose  of  the  road,  as  it  is  essential 
that  the  road  shall  be  kept  in  proper  re- 
pair, and  the  use  of  this  house  facilitates 
this  being  done.  Though  not  used  now 
as  a  toll-house  it  may  be  necessary  to  re- 
impose  the  toll  at  this  particulw  point, 
and  the  trustees  are  not  to  be  deprived  of 
the  opportunity  of  so  doing.  This  is  au 
attempt  by  the  adjoining  landowner  to 
get  the  site  into  his  possession,  because 
he  has  given  a  notice  to  the  trustees  to 
offer  the  site  for  sale  to  him. 

E.  Ridley,  contra. — The  adjoining  owner 
has  a  right  of  pre-emption.  This  is  con. 
ferred  upon  him  by  section  57  of  the  4 
Geo.  4.  c.  95,  referring  to  section  89  of 
3  Geo.  4.  c.  126.  iSa  has,  therefore, 
authority  to  call  on  the  trustees  to  dis- 
pose of  that  which  has  become  useless 
for  the  purposes  of  the  road.  Then 
this  has  become  useless  as  a  toll-house, 
and  its  maintenance  in  its  present  posi- 
tion  cannot  be  justified,  except  as  a  toll, 
house.  The  trustees  do  not  say  that  they 
certainly  will  want  to  use  it  again  as  a 
toll-bouse }  and  they  do  in  fisiCt  use  it  as 
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a  dwelling-house  only.  That  being  so  it 
is  an  obatrnction,  and  is  in  contravention 
of  section  118  of  3  Geo.  4.  c.  126. 

[CoCKBURN,  L.C.J. — The  argument  is 
that  yon  may  obatrnot  with  a  toU-honse, 
bat  may  not  continue  to  obstruct  when  yon 
cease  to  use  the  building  as  a  toU-house.] 

That  is  so,  for  the  Acts  do  not  allow  the 
trustees  of  the  turnpike  road  to  obstruct 
the  road  any  more  than  a  private  indi. 
vidnal.  The  decisions  with  regard  to 
superfluous  lands  in  the  case  of  railways 
illustrate  what  is  meant  by  land  being 
required  for  the  purposes  of  the  road. 
In  Hooper  v.  Bourne  (1),  BramweU,  L.J., 
says,  "  I  think  land  is  '  required '  where, 
although  it  is  not  at  the  moment  used  by 
the  company,  it  will  be  wanted  within  a 
definite  and  ascertained  time."  Here  it 
cannot  be  said  that  this  will  be  wanted  at 
any  definite  time. 

CocEBTTRN,  L.G.J. — I  think  this  rule 
should  be  made  absolute.  The  first 
question  is,  whether  the  toll-house  has 
become  useless,  and  is  no  longer  required 
for  the  purposes  of  the  road ;  and  the 
decision  of  this  question  turns  on  what  is 
the  proper  construction  of  the  words 
**  required  for  the  purposes  of  the  road." 
It  is  quite  clear  that  this  has  ceased  to  be 
useful  as  a  toll-house,  and  I  do  not  think 
that  the  turnpike  trustees  have  shewn 
anything  to  lead  us  to  believe  that  they 
seriously  contemplate  setting  up  a  toll 
again  at  this  place.  As  an  inference  of 
fact  from  their  statement  I  do  not  believe 
there  is  any  intention  to  use  this  again  as 
a  toll- house.  I  start,  therefore,  with  the 
assumption  that  this  is  useless  as  a  toll- 
house.  Then  it  is  said  that  it  is  still  re- 
quired for  road  purposes,  because  it  is 
occupied  by  one  of  the  men  employed  on 
the  road;  we  must,  therefore,  consider 
whether  such  occupation  can  come  within 
the  meaning  of  section  57.  In  order  to 
determine  that,  we  were  very  properly  re- 
ferred to  section  118  of  the  3  Geo.  4.  c. 
126,  forbidding  encroachments  by  means 
of  dwelling-houses  or  other  buildings 
being  made  on  or  at  the  sides  of  any 
turnpike  road  so  as  to  reduce  the  breadth, 
which  seems  to  me  to  make  all  the  difier- 

(1)  47  Law  J.  Eep.  Q.B.  437 ;  ».  c  Law  Kcp. 
SQ.B.D.atp.  271. 


ence  in  the  case.  It  is  dear  that  if  the 
trustees  had  erected  this,  not  as  a  toll- 
house but  as  a  dwelling-honse,  they  would 
have  obstructed  the  road,  and  gone  in 
direct  contravention  of  this  section.  If 
they  had  done  so,  then  the  neighbouring 
landowner,  who  it  must  be  presumed 
uses  the  road,  would  have  a  right  to  call 
upon  them  to  pull  the  house  down,  or  to 
proceed  by  information  as  prescribed. 

Turning  again  to  section  57,  and  read- 
ing the  purposes  there  as  meaning  lawful 
purposes,  we  see  that  the  use  of  the 
house  otiberwise  than  as  a  toll-house,  is 
not  within  it. 

The  only  other  question  is,  whether 
the  neighbouring  proprietor  is  entitled  to 
call  upon  the  turnpike  trustees  by  manda- 
mus to  proceed  under  the  Act,  and  pull 
down  the  toll-house,  and  sell  or  remove 
the  materials.  I  think  that  he  is.  He 
has  a  right  to  have  the  road  kept  un- 
obstructeid,  and  we  may,  as  I  before  said, 
assume  that,  being  a  neighouring  owner, 
he  uses  the  road.  That  being  so,  he  has, 
in  my  opinion,  a  right  to  call  on  the 
trustees  to  proceed,  so  soon  as  it  is  estab- 
lished that  the  toll-house  has  become 
useless. 

MeIiLOB,  J. — I  am  of  the  same  opinion. 
For  some  little  time  I  hesitated  as  to 
whether  this  might  not  still  be  said  to  be 
required  for  the  purposes  of  the  road, 
but  I  am  satisfied  now  that  it  has  become 
useless  within  the  meaning  of  the  section. 
The  object  of  that  section  is  to  deal  with 
toU-houses,  and  their  removal  when  use- 
less for  toll  purposes.  Furthermore,  it 
is  clear,  in  view  of  the  other  sections 
about  the  erection  of  houses,  that  the 
trustees  would  have  no  right  to  erect  any 
such  house  except  for  a  toll-house,  and  it 
is  only  as  such  that  it  can  be  continued. 
Otherwise  it  is  a  nuisance  and  obstruction 
on  the  road ;  and  section  57  is  express 
that  the  land  shall  not  be  sold  with  the 
obstruction  on  it ;  the  rule  for  a  manda- 
mus must  therefore  be  made  absolute. 

S/ule  abeolviei 

Solicitors— Shum,  Crossman  &  Co.,  agents  for 
Fenwick  &  Manistv',  Nevcastle-on-Tyne,  for 
prosecatioQ ;  Adam  Bom,  for  Turnpike  Trostees. 
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Marine  Insurance  —  Broken' »  Lien  on 
Policies  for  Premiums. 

The  plaintiff  employed  8.  &■  Oo.  to  inswre 
a  cargo.  8.  Sf  Oo.  employed  the  defendant 
for  tiiia  same  purpose,  who  effected  the  poli- 
cies required.  According  to  the  course  of 
trade  monthly  credits  were  given  for  the 
premiums  by  the  defendant  to  8.  Sf  Go.,  and 
by  8.  &"  Oo.  to  the  plaintiff,  the  defendant 
reiaimmg  the  polieies  in  his  hands.  The 
plaintiff  paid  8.  Sf  Oo.  in  due  cowrse,  hut 
8.  ^  Oo.  became  insolvent  before  paying 
the  defendant : — 

Held,  that  there  was  nothing  in  the  con- 
iraet  or  course  of  business  inconsistent  with 
the  common  law  right  of  an  insurance 
broker  to  a  lien  upon  policies  for  premiums 
due  thereon. 

Held  also,  that  the  Uen  was  the  lien  of 
the  defendant,  and  was,  therefore,  not  dis- 
charged by  the  payment  to  8.  i^  Oo, 

This  was  aa  appeal  from  an  order  of 
the  Court  of  Appeal  reyersiitg  a  judgment 
of  the  Exchequer  Division. 

The  aotion  was  brought  to  recover 
certain  policies  of  insurance  under  the 
following  circumstances.  The  plaintiff 
Fisher,  who  was  a  shipper  of  steel  rails 
at  Barrow-in-Furness,  was  in  the  habit  of 
employing  Messrs.  Skinner  it  Co.,  insur- 
ance brokers  at  the  same  place,  to  effect 
insurances  on  his  behalf.  Bkinner  &  Go. 
generally  employed  the  defendant  Smith, 
an  insurance  broker  in  Liverpool,  to  effect 
such  insurances.  The  usual  course  of 
business  between  the  plaintiff  and  Skinner 
<fc  Co.,  and  between  Skinner  &  Co.  and 
the  defendant  (which  was  also  the  usual 
practice  in  the  trade),  was  this.  Skinner 
Sb  Co.  at  the  beginning  of  each  month 
sent  in  to  the  plaintiff  an  account,  in  which 
they  charged  him  with  the  premiums, 
brokerages,  in,,  in  respect  of  policies 
effected  during  the  preceding  month,  and 
the  plamtiff  accepted  a  bUl  at  a  month's 
date  for  the  amount  due  on  such  account. 
Similarly  the  defendant,  who  actually  paid, 
or  became  answerable  to  the  underwriters 
for,  the  premiums,  sent  in  to  Skinner  b 
Co.  on  the  10th  of  each  month  his  account 


in  respect  of  the  preceding  month.  The 
policies  in  question  in  this  action  were 
effected  in  the  usual  manner.  The  plain- 
tiff, in  July,  1871,  employed  Skinner  &  Go. 
to  insure  a  cargo  of  steel  rails  for  4,0002., 
and  Skinner  &  Co.  employed  the  defend- 
ant  for  the  same  purpose,  who  effected 
the  policies  and  became  answerable  for  the 
premiums.  The  plaintiff  was  informed  by 
Skinner  &  Co.  that  the  policies  had  been 
effected  by  the  defendant ;  but  the  cover- 
ing  note  was  made  out  by  Skinner  &  Co. 
and  sent  by  them  to  the  plaintiff.  In  the 
beginning  of  August  Skinner  &  Co.  sent 
in  their  acoount,  in  which  the  premiums 
were  charged  for,  and  this  was  paid  by 
the  plaintiff  by  a  bill  dated  the  8th  of 
August  at  a  month's  date  met  at  matu- 
rity. The  defendant  charged  Skinner  8t 
Co.  for  the  same  premiums  in  his  acoount 
sent  in  on  the  10th  of  August,  but  Skinner 
&  Co.  became  insolvent  before  paying 
him.  A  loss  occurred  in  respect  of  the 
cargo  insured,  and  the  plaintiff  applied 
fbr  the  policies  to  the  defendant,  who  had 
retained  them  without  the  plaintiff's 
knowledge.  The  defendant  refused  to 
give  up  the  policies,  claiming  a  particular 
lien  for  the  premiums  paid  thereon,  and 
a  general  lien  for  premiums  paid  on  other 
policies  effected  through  Skinner  &  Go. 
for  the  phuntiff.  The  plaintiff  then 
brought  an  action  of  detinue,  which  came 
on  for  hearing  before  Archibald,  J.,  at  the 
Gloucester  Spring  Assizes  in  1875,  when 
it  was  referaed  to  a  barrister  to  state  a 
Special  Case  for  the  opinion  of  the  Court. 

The  Exchequer  Division  gave  judgment 
for  the  plaintiff,  but  the  Court  of  Appeal 
reversed  the  judgment  in  respect  of  the 
particular  lien,  e^rming  it  in  respect  of 
the  general  lien. 

The  plaintiff  appealed  against  the  judg- 
ment of  t^e  Court  of  App^  in  respect  of 
the  particular  lien. 

Waihin  WHliams  and  T.  8.  PrUehmrd, 
for  the  appellant. — The  common  law  right 
of  lien  cannot  subsist  where  it  is  incon. 
sistent  with  the  contract  or  course  of 
business.  Here  the  course  of  business 
was  for  credit  to  be  given,  both  between 
Fisher  and  Skinner  it  Co.,  and  between 
Skinner  dc  Co.  and  Smith,  Suppose  a 
policy  effected  on  the  Ist  of  August,  and 
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a  losB  on  lihe  3rd,  Smith  cannot  claim  a 
lien  because  nothing  is  dne  to  him  till  the 
10th  of  Septembfflr.  In  Orawahay  v. 
Homfray  (1)  the  defendsmt  claimed  a  lien 
for  wharfage  daes,  and  it  appeared  that 
the  coarse  of  trade  was,  that  saoh  daes 
were  paid  by  the  importer  the  Christmas 
following  the  importation,  whether  the  im- 
ported goods  were  previonsly  removed  or 
not.  It  was  held  that  there  was  no  lien. 
And  in  Ohate  v.  Westmore  (2)  Lord  EUen- 
boroagh,  delivering  the  jadsment  of  the 
Goart  of  King's  Benoh,  sfud  they  were 
agreed  "  that,  where  the  parties  contract 
for  a  particular  time  or  mode  of  payment, 
the  workman  has  not  a  right  to  set  np  a 
claim  to  the  possession  inconsistent  with 
the  terms  of  his  contract."  The  judgment 
in  ExroJmer  v.  Venus  (8)  also  lays  down 
that  the  common  law  lien  for-  freight 
caimot  subsist  where  a  day  is  fixed  by  the 
contract  for  payment  of  the  fireight. 

Nez<^  assuming  that  there  was  a  lien, 
it  was  discharged  by  the  payment  to 
Skinner  ft  Co.  Smith  knew  what  the 
coarse  of  business  was  and  assented  to  it. 
He  knew  that  Skinner  k  Co.  would  be 
paid  by  Fisher  at  the  beginning  of  the 
month,  and  it  would  be  most  unjust  that 
he  should  claim  a  lien  till  Fisher  had 
paid  twice  over.  The  lien,  if  any  there 
was,  was  that  of  Skinner  &  Co.  Smith 
is,  as  regards  Fisher,  a  mere  voluntary 
agent,  whose  position  is  defined  in  Ihier 
on  Marine  Insurance,  vol.  ii.  p.  136.  There 
was  no  privity  between  him  and  Fisher. 
Skinner  &  Go.  were  Fisher's  brokers,  and 
Smith  acted  as  their  servant,  sharing  in 
the  commission.  He  never  sent  in  any 
account  to  Fisher.  All  his  dealings  were 
with  Skinner  6o  Go. ;  he  elected  to  take 
them  as  his  debtors,  and  gave  exclusive 
credit  to  them — Man  y.  Sohiffner  (4). 

H.  Matthews  and  MadaeUan,  for  the 
respondent,  were  not  called  upon. 

The  Lobd  Ghancellob  (Earl  Gaibns). 
—I  do  not  think  that  your  Lordships 
entertain  any  doubt  as  to  the  propriety 


(1)  4  B.  &  Aid.  60. 

(2)  6  M.  &  S.  180. 
(8)  12  Moore  P.O.  361. 
(4)  2  East,  m. 


of  the  decision  at  the  Court  of  Appeal  in 
this  case. 

There  are  here  substantially  three 
questions  in  the  case  which  have  been 
argfued  by  the  learned  counsel  for  the 
appellant.  In  the  first  place,  was  there 
in  the  respondent,  from  the  nature  of  the 
transactions,  a  Mbh  ?  Secondly,  was  that 
lien  superseded  by  any  oontraot  or  course 
of  business  inconsistent  with  itP  And 
thirdly,  was  it  discharged  by  any  pay- 
ment which  was  a  payment  to  uie  re- 
spondent P 

Now,  as  to  the  question  whether  this 
is  a  case  in  which  lien  originally  woold 
arise  in  the  respondent,  I  think  there 
can  be  no  doubt.  He  is  the  person  who 
effected  the  policies  of  insurance,  he 
either  paid  the  premiums  or  became  liable 
for  the  premiums,  and  his  was  the  labour 
and  the  care  through  which  the  insur- 
ances were  efiected.  According  to  the 
well-known  rule  of  law  he  wouLd  be  en- 
titled, by  common  law,  for  his  labour 
and  care  and  his  money  expended,  to  a 
lien,  in  the  nature  of  holding  possession 
of  the  policies,  and  he  would  be  entitled 
to  that  lien  against  every  person,  against 
the  owner  of  the  goods  for  whose  benefit 
the  policies  were  effected,  and  against 
any  mtermediaries  who  might  have  in- 
tervened between  the  owner  of  the  goods 
and  himself.  That  appears  to  ma  to  be 
the  ordinary  and  well-known  rule  of  law, 
and  I  do  not  think  it  wasj  seriously  dis- 
puted at  your  Lordships'  bar. 

Bat  was  there  any  contract  or  coarse 
of  dealing  in  the  case  superseding  that 
lien  which,  ordinarily  speaking,  would 
have  arisen  P  As  to  that,  the  argument 
has  assumed  the  shape  of  an  argument 
that  the  lien  was  superseded,  whether  it 
was  a  lien  of  the  respondent  or  of  the 
intermediary  Skinner,  but  I  wiU  take  it 
as  a  lien  of  the  respondent.  The  course 
of  dealing  is  a  question  of  feet,  and  is  to 
be  ascertuned  from  the  statements  in  the 
case,  with  the  power  which  your  Lord- 
ships have,  and  which  the  Cfourt  below 
had,  to  draw  whatever  may  be  the  in- 
ferences of  fact  that  yon  tiiink  a  jury 
would  or  ought  to  have  drawn.  The 
course  of  dealing  was  this: — ^The  re- 
spondent Smith  effected  in  the  ooiirse  of 
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ihe  month  a  number  of  insiiranoes  for 
Sldimer  it  Co. ;  at  the  end  of  the  month, 
or  within  the  first  ten  days  of  the  saoceed- 
ing  month,  he  famished  Skinner  &  Go. 
with  an  aooonnt  of  all  that  he  had  ex- 
pended, and  of  hia  commission,  and  he 
expected  to  receive  payment  in  cash  on 
the  10th  of  the  following  month  for  what 
he  had  so  expended.  It  is  said  that  that 
was  a  giving  of  credit,  and  that  it  was 
inoonslBtent  with  maintaining  a  lien,  and 
that  it  saperseded  any  right  of  lien  which 
m^ht  otherwise  have  existed. 

I  could  quite  understand  a  course  of 
business  of  that  kind,  with  a  slight  ad- 
dition, superseding  the  lien.  A  case  of 
Orawthay  y.  Eomfray  (1)  was  cited,  in 
which  there  was  an  additional  element 
in  the  course  of  business.  There  a  whar- 
finger was  in  the  habit  of  receiving  goods 
upon  which  he  might  have  had  a  lien, 
but  the  course  of  business  was  that  he 
parted  with  the  g^ods  from  time  to  time, 
receiving  payment  at  the  end  of  eveiy  six 
months,  or  at  the  end  of  every  year,  for 
all  his  dues ;  and  it  was  held  that  that 
course  of  business  prevented  him  from 
maintaining  his  right  of  lien.  If  it  had 
been  the  course  of  business  here  for  the 
respondent  not  merely  to  effect  these 
policies,  but  firom  time  to  time  to  give 
them  up  as  they  were  effected,  and  simply 
to  stand  upon  his  right  to  be  paid  at  the 
end  of  the  month,  then  I  can  understand 
that  the  case  ought  to  be  likened  to  the 
case  to  which  reference  was  made. 

But  instead  of  that  being  so  here,  your 
Lordships  have  exactly  the  opposite  state 
of  facia  found  in  this  case,  because  not 
only  is  there  no  statement  that  it  was 
the  habit  for  the  policies  to  be  delivered 
up  at  the  end  of  the  month,  and  not  only 
is  (he  case  one  in  which  you  are  dealing 
with  a  kind  of  article,  namely,  policies  of 
insurance,  as  to  which  there  is  no  imme- 
diate necessity  for  delivering  them  up  as 
soon  as  they  are  effected,  but,  in  addition 
to  that,  yon  have  a  precise  statement, 
inserted  apparently  for  this  very  purpose, 
that  it  was  not  the  usual  practice  for  the 
defendant  or  his  partner  to  part  with 
the  original  stamped  policies  to  Skinner 
A  Oo.  until  the  premiums  were  received 
from  them.    Whi^t  does  that  me^n  bivt 
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this,  that  the  habit  of  business  between 
the  parties  was  that  the  respondent  in- 
sisted upon  and  held  firm  by  his  lien  ? 
And  no  instance  can  be  given  of  an 
opposite  kind.  The  conclusion  of  course, 
as  a  matter  of  fact,  upon  that  is,  that  the 
course  of  business  was  not  any  super- 
seding of  the  lien,  but  was  a  course  of 
business  by  which  the  premiums  were 
settled  month  by  month,  the  lien  not- 
withstanding being  maintained  until 
payment.  That  answers  the  second 
question. 

Then  is  there  anything  which  has  dis- 
charged the  lien  hj  payment?  The 
moment  your  Lordships  find  that  the  lien 
was  a  lien  of  the  respondent,  there  is  no 
pretence  for  saying  that  there  was  any 
payment  to  him,  because  such  payment 
as  has  been  made  was  payment  to  Skin* 
ner  &  Co.,  the  intermediary,  and  the 
learned  counsel  for  the  appellant  very 
properly  said  that  he  could  not  contend 
that  Skinner  &  Go.  were  the  agents  of 
the  respondent 'to  receive  payment. 

That  exhausts  the  whole  of  the  case, 
and  under  these  circumstances  I  submit 
to  your  Lordships  that  the  appeal  must 
be  dismissed  with  costs. 

LoBD  Penzance. — I  have  listened  with 
great  attention  to  the  argument  which 
has  been  urged  upon  the  part  of  the  ap- 
pellant, and  I  confess  I  have  been  quite 
Tinable,  throughout  that  argument,  to 
appreciate  the  existence  of  any  consider- 
able  difficulty  in  this  case. 

The  plaintiff,  Mr.  Fisher,  lived  at  a 
place  called  Barrow-in-Furness,  which 
IS  at  some  distance  from  Liverpool,  and 
he  was  minded  to  open  a  policy  of  in- 
surance upon  some  goods  belonging  to 
him.  He  employed  a  local  agent  at 
Barrow-in-Fumees,  named  Skinner,  to 
effect  that  poUcy,  and  Skinner  obviously 
would  have  to  communicate  with  Liver- 
pool in  order  to  do  it.  Skinner  might 
have  addressed  himself  to  some  Liverpool 
underwriter,  but  I  apprehend  that 
althoueh,  as  appears  in  this  case  that 
might  DC  done,  a  much  more  convenient 
method  of  carrying  out  Fisher's  purpose 
was  to  employ  some  broker  in  Liverpool 
who  woviia  be  able  to  make  tenqs  on  t^^ 
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Bpot  for  a  satisfaotory  preminm.  Accord- 
ingly Skinner  employed  the  defendant  as 
a  snb-agent  of  Mr.  Fiaher,  the  owner  of 
the  goods,  and  employed  him  to  effect 
the  policy.  Thereupon  the  defendant 
effected  we  policy  and  kept  it  in  his 
hands,  as  I  believe  is  the  nniyersal  .prac- 
tice of  brokers  effecting  insurances. 

The  result  of  that  transaction,  as  it 
seems  to  me,  would  be  to  make  Mr. 
Smith,  the  defendant,  the  sub-agent  of 
Mr.  Fisher.  Mr.  Fisher  knew  ^at  he 
had  been  employed  for  the  purpose  of 
effecting  the  policy,  and  Mr.  Smith  knew 
that  he  was  effecting  the  poIi<7,  not  for 
Skinner,  but  for  Fisher.  It  was,  there- 
fore, a  perfectly  well  understood  transac- 
tion ;  me  principal  at  Barrow-in-Furness 
had  employed  the  local  agent,  the  local 
agent  had  employed  the  agent  at  Liver- 
pool, that  agent  thoroughly  understand- 
ing for  whom  he  was  acting,  and  the 
principal  thoroughly  understanding  that 
the  local  agent  was  acting  for  him. 
Under  these  circumstances  it  appears  to 
me  that  the  ordinaiy  rule  of  law,  that  a  lien 
would  arise  in  £a<vonr  of  the  broker  who 
held  in  his  hands  the  policy,  could  not 
but  be  applicable  to  this  case.  It  is  pre- 
cisely the  same  as  if  there  had  been  no 
intermediate  agent  at  all,  and  as  if  Mr. 
Fisher  had  written  direct  to  Mr.  Smith 
to  ask  him  to  open  a  policy  for  him. 
Baving  opened  that  policy,  and  having 
got  possession  of  it,  he  was  not  liable  to 
give  it  up  to  his  principal  until  he  had 
received  the  premium,  which  he  had 
either  paid  or  became  liable  to  pay,  in 
respect  of  it.  It  appears  to  me  that  up 
to  this  point,  and  looked  at  in  this  way, 
the  case  does  not  admit  of  argument. 
But  then  it  is  said,  and  it  is  upon  this 
ground  that  Mr.  Watkin  Williams  has 
based  his  argument,  conceding  that  there 
would  have  been  originally,  from  the 
nature  of  the  transaction,  a  lien  in  Smith 
as  against  Fisher  and  as  against  every- 
body, yet  if  you  look  at  the  case  you  will 
find  that  a  bargain  was  made  by  the  de- 
fendant Smith  which  was  inconsistent 
with  his  having  any  such  lien.  And  the 
learned  counsel  refers  to  paragraph  12 
of  the  case  which  says : — "  The  course  of 
bnsiness  was  for  the  said  W.  H.  Brand 
or  the  defendant  to  effect  the  policy  with 


the  underwriters,  and  procnre  and  deliver 
to  Skinner  and  Co.  copies  of  the  policies." 
Therefore  the  course  of  business,  as  there 
stated,  was  not  to  effect  a  policy  and 
hand  it  over  to  Skinner,  bat  to  hand 
over  to  Skinner  a  copy  of  it.  "  And  also 
to  send  to  Skinner  a  debit  note  of  the 
premiums  paid,  and  at  the  tx>mmence- 
ment  of  each  month  to  make  out  and 
deliver  to  Skinner  an  account  debiting 
them  with  the  money  due  in  respect  of  the 
premiums  paid  on  the  several  insurances 
effected  for  them  daring  the  month  then 
preceding,  and  on  the  10th  of  each 
month  the  account  of  premiums  paid  on 
the  preceding  month  was  paid."  That  is 
to  say,  the  course  of  bosiness  was,  that 
when  he  had  effected  a  policy  he  kept 
that  policy  in  his  own  hands,  he  forwarded 
a  copy  of  it  to  Skinner,  and  he  debited 
Skinner  for  it  in  the  general  account  of 
all  the  moneys  that  were  due  between 
them,  which  general  account  was  paid 
at  the  end  of  the  month,  or  at  least  on 
the  10th  day  of  the  following  month. 
That  was  the  mode  in  which  the  businees 
was  usually  carried  on.  Then  the  case 
goes  on : — "  It  was  not  the  asnal  practice 
for  the  defendant  or  Brand  to  pturt  with 
the  original  stamped  policies  to  Skinner 
&  Go.  until  the  premiums  were  received 
from  Skinner  &  Go." 

Now  I  confess,  reading  that  as  a  state- 
ment of  the  way  in  which  the  defendant 
and  Skinner  carried  on  business,  I  am 
wholly  at  a  loss  to  understand  how  that 
was  inconsistent  with  the  idea  of  Smith 
retaining  the  policy  and  retaining  a  lien. 
It  is  very  true  that  it  shews  that  the 
payment  was,  according  to  the  common 
understanding  between  them,  ordinarily 
postponed  for  a  month  or  till  the  10m 
day  of  the  following  month ;  bat  that 
postponement  of  the  payment  was  not 
coupled  with  the  giviug  up  of  the  thing 
in  the  meantime.  Undoubtedly  a  liea 
may  be  lost,  as  was  suggested  in  the  arga- 
ment,  in  cases  where  the  party  agrees  to 
give  up  the  thing,  making  a  bargain  at 
the  same  time  for  payment  on  a  future 
day.  If  the  agreement  is  that  the  thing 
is  to  be  surrendered,  and  that  the  pay- 
ment is  to  be  postponed,  that  is  incon- 
sistent with  a  lien.  But  there  is  nothing 
incoDsistent  with  a  lien  in  saying,  "  I  will, 
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for  (xmvenience  sake,  talra  payment  at 
the  end  of  the  month,  and  I  will  keep 
the  policy  in  my  hands  in  the  meantime  ; 
if  a  loss  shonld  occur  in  the  meantime 
and  you  want  the  policy,  then  you  must 
pay  the  premium,  but,  subject  to  that 
event  ocouning,  the  premium  need  not 
be  paid  till  the  end  of  the  month."  It 
seems  to  me  that  that  is  the  natural  con. 
sequence  and  effect  of  the  sort  of  agree- 
'  ment,  as  it  is  called,  or  rather  the  coarse 
of  business  which  is  here  set  up,  and, 
if  the  matter  be  viewed  in  that  aspect,  of 
course  the  ground  taken  by  the  appellant 
entirely  fails. 

As  regards  the  remaining  proposition 
which  was  argued,  namely,  that  though 
there  was  once  a  lien  yet  that  lien  has 
been  discharged,  I  have  nothing  to  add 
to  what  has  fallen  &om  my  noble  and 
learned  Mend  on  the  woolsack. 

I  am  therefore  of  opinion  that  the 
judgment  of  the  Court  below  should  be 
affirmed. 

LoBD  O'HAOiir. — I  am  quite  of  the 
same  opinion,  and  I  had  some  difficulty, 
I  confess,  in  following  the  argument,  in- 
geniously and  forcibly  as  it  was  put. 

There  were  two  points  argued  in  this 
case.  On  the  first  point,  as  to  the  exist- 
ence  of  a  lien,  the  matter  stands  in  this 
way  ;  it  is  found  that  the  appellant  here, 
Mr.  Fisher,  employed  an  intermediary  to 
do  his  work,  but  the  person  who  affected 
the  insurance,  the  person  who  got  the 
insurance  made,  and  who  paid  the  money 
for  the  making  of  it,  and  who  got  the 
policy  into  his  nands,  was  the  defendant, 
and  that  was  with  the  full  knowledge  and 
assent  of  the  plaintifF  himself,  becanse  in 
the  5th  paragraph  of  this  case  it  is  found 
that  although  Skinner  &  Co.  were  the 
persons  directly  employed,  the  plaintiff 
generally  knew  the  name  of  any  insurance 
office  with  which  Skinner  &  Co.  effected 
policies,  without  the  intervention  of  any 
broker,  and  in  the  present  case  had  been 
informed,  before  receiving  the  covering 
note,  that  the  policies  which  Skinner  & 
Co.  were  authorised  to  effect,  as  above 
stated,  had  been  effected  through  Brand 
and  the  defendant  at  Liverpool.  I  do  not 
Bay  that  that  makes  any  great  difference 
in  the  case,  or  that  it  would  have  been 
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necessary  for  the  case  of  the  defendant 
that  that  shonld  have  been  found ;  but  it 
is  a  flEict  that  what  was  done  by  the  de- 
fendant  here  was  done  with  the  full 
knowledge,  privity  and  authority  of  Mr, 
Fisher,  and  in  that  way  he  became  the 
authorised  maker  of  this  particular  in- 
surance. 

Then  it  is  said  that  the  lien  does  not 
exist,  because  there  is  an  antagonism  be- 
tween the  contract  made  by  the  parties 
and  the  existence  of  a  lien.  I  do  not 
think  that  I  can  say  anything  more  on 
that  subject  than  has  been  said  so  very 
well  by  my  nobld  and  learned  Mend 
beside  me.  It  seems  to  me  as  plain  as 
light,  that  the  principle  of  antagonism 
between  a  contract  and  the  existence  of 
a  lien,  does  not  apply  to  this  case.  The 
principle  would  have  applied  if,  in  this 
case,  there  had  been  a  contract  that,  on 
the  making  of  the  insurance,  the  policy 
should  be  given  up  immediately  and 
absolutely ;  then  the  lien  could  not  have 
existed  without  interfering  with  the  con- 
tract between  the  parties.  But  that  is 
not  the  ordinary  bargain,  and  it  is  not 
found  to  be  the  bargain  which  existed 
between  these  parties;  indeed,  on  the 
contrary,  the  bargain  was  that  the  policy 
should  remain  with  the  person  who  had 
made  it  and  paid  for  it,  and  that  he 
should  hold  it  until  his  debt  should  be 
discharged.  Therefore,  I  think  upon  the 
first  branch  of  the  argument  there  is 
nothing  further  to  be  considered. 

Aa  to  the  second  branch,  I  shall  only 
say  one  word.  If  there  was  a  lien  in  the 
case,  the  question  is,  how  was  that  lien 
discharged  ?  If  Mr.  Smith,  having  done 
this  work,  was  entitled  to  be  paid  for  it, 
how  has  he  been  paid  P  He  has  not  been 
paid  at  all;  ex  eoncetsis  he  never  was 
paid. 

But  it  was  attempted  to  shew  that  the 
payment  which  Mr.  Fisher  undoubtedly 
made  to  Skinner  &  Co.  was  a  payment  to 
Mr.  Smith,  the  defendant.  But  how  is 
that  made  out  in  any  manner  of  way  ?  It 
is  said  that  accordiug  to  the  course  of 
business  he  recognised  a  payment  to 
Skinner  as  a  payment  to  himself.  He 
recognised  nothing  of  the  kind  in  the 
course  of  business.  The  course  of  busi- 
ness found  to  have  existed,  on  the  faoe  of 
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this  case,  was  a  coarse  of  business  wbich 
led  to  the  payment  to  Skinner  by  a 
monthly  bill,  and  then  a  payment  by 
Skinner  to  his  nnder-agent,  this  Mr. 
Smith,  and  why  Mr.  Smith  should  be 
bonnd  to  stop  in  the  middle  of  that 
course  of  business  so  &r  as  it  helped  him, 
I  cannot  at  all  understand.  I  pnt  the 
question  more  than  once  myself  to  the 
learned  counsel,  whether  or  no  there  was 
anything  in  the  case  that  would  entitle 
him  to  contend  that  the  intermediary  had 
been  constituted  as  agent  to  receire  pay- 
ment  for  the  sub-agent,  and  the  answer 
was  that  there  was  nothing  of  the  kind. 
Therq  is  not  a  particle  of  evidence  in  the 
case,  or  any  finding  upon  the  case,  that 
any  such  acceptance  was  ever  authorised 
by  Smith  to  the  intermediary ;  and  if 
not,  I  cannot  at  all  comprehend  how  the 
payment  to  the  intermediary  can  be  held 
to  have  been  a  payment  to  the  sub-agent. 
If  that  was  no  payment  to  him,  and  if  he 
had  a  lien,  the  lien  is  there  still  undis- 
charged in  justice  and  in  law. 

I  observe  that  in  the  Court  below,  not 
a  case  of  authority  exactly,  bat  a  state- 
ment of  the  law  was  referred  to,  which  I 
think  I  may  very  fairly  and  properly 
submit  to  your  Lordships  as  covering,  as 
the  learned  Judge  says  who  cites  it,  the 
whole  of  this  case.  It  is  from  the  2nd 
Toloroe  of  Phillips  on  Insurance,  section 
1909.  Your  Lordships  will  observe  how 
very  fully  it  touches  all  parts  of  this 
case :  "  The  agent  who  effects  a  policy  for 
his  principal,  and  advances  the  premium, 
or  Incomes  responsible  for  it "  f which  is 
this  case),  "  and  retains  the  policy  in  his 
hands,  has  a  lien  upon  it  for  his  com- 
mission and  the  premium  until  the  same 
are  paid  to  him,  or  he  is  supplied  with 
funds  for  the  payment,  whether  his  im- 
mediate employer  is  the  assured  himself 
or  an  intermediate  agent,  and  in  the 
latter  case  whether  the  intermediate 
agency  was  known  or  not  known  to  the 
sub-agent  claiming  the  lien."  Here  there 
was  an  intermediate  agent,  here  there 
was  a  sub-agent,  and  here  the  knowledge 
of  the  whole  transaction  was  in  the 
minds  of  all  the  parties.  It  appears  to 
me  qiute  impossible  to  contend  that, 
under  those  circumstances,  this  lien  does 


not  exist  as  fully  now  as  it  ever  existed 
at  any  period  of  the  transaction. 

On  the  whole  I  have  no  doubt  that  the 
judgment  of  the  Court  below  was  right, 
and  that  the  appeal  should  be  dismisMd. 

LosD  Sblborne. — I  have  but  a  few 
words  to  add  to  what  has  been  already 
said.  As  to  the  cases  of  Grawshay  v. 
Hotnfray  (1),  and  Kirekner  v.  Venw  (3),  I 
understand  their  principle  to  be  this: 
that  a  lien  cannot  be  claimed,  so  as  to 
intercept  the  performance  of  the  actual 
contract  between  the  parties,  whether 
that  contract  is  express,  or  is  to  be  in- 
ferred from  a  certain  course  of  dealing. 
If  the  contract  is  to  deliver  goods  at  a 
certain  time,  or  to  deliver  them  whenever 
demanded,  it  would  be  inconsistent  with 
that  contract  to  refuse  to  deliver  them 
(the  proper  time  having  arrived)  upon 
the  ground  of  any  lien  for  a  price,  which 
by  agreement  was  not  then  payable.  Here 
no  such  contract  has  been  found  by  the 
special  case;  for  if,  on  the  one  hand, 
there  was  a  course  of  dealing,  according 
to  which  payment  of  the  premiums  was 
usually  made  to  the  broker  by  monthly 
settlements  with  his  principal,  it  is  also 
found  (on  the  other  hand)  tnat  it  was  not 
the  course  of  dealing  between  these 
parties  (for  which  .purpose  I  identify 
Fisher  with  Skinner)  that  the  policies 
should  ever  be  delivered  to  the  principal, 
until  the  premiums  were  actually  paid  to 
the  broker.  The  true  result  is,  in  my 
opinion,  that  payment  of  the  premiums 
was  postponed  till  the  monthly  settlement 
only  when  possession  of  the  policies  was 
not,  in  the  meantime,  demanded ;  but 
that,  if  the  policies  were  sooner  demanded, 
they  were  then  to  be  delivered  up  to  the 
principal,  upon  payment  of  the  preminmB, 
and  not  otherwise. 

Judgment  of  the  Court  below  affirmed  ; 
and  appeal  dismissed,  toith  cotts^ 


Solicitora— Chester,  Urquhart  &  Co.,  agents  for 
B.  B.  D.  Biadsbaw,  Barrow-in-Fumess,  for  ap- 
pellant ;  Sharpe,  Parkers,  Fritchard  &  Sharpe, 
agents  for  Oill  &  Archer,  Liverpool,  for  i« 
spondent. 
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[IN  THE  EXOHBOUER  DIVISION.] 

1879.     1 
Feb.  25.  / 


BOX  V.  JITBB  AND  ANOTHEB. 


Use  of  Property  to  Damage  of  another — 
Eieape  of  W aim  from  Beservoir — Eieape 
oeeanoned  by  Oauee  beyond  Owner's  Con- 
trol— Aot  of  Third  Party — Itaxitn;  8ie 
ui&re  tno  vi  aHenitm  non  Icedai. 

The  plaintiff  sued  for  the  flooding  of  hie 
premiees  by  the  overflowing  of  a  retenoir 
of  the  d^endants.  The  reservoir  woe 
eonttructed  in  a  proper  manner,  mtch  as  to 
prevent  its  ovetjwwing  under  any  ordinary 
eireumtta/neei,  and  the  overflowing  was 
coMsed  by  the  forcing  into  it  of  an  additional 
quantity  ofwaier  through  ciroumstances  over 
which  the  defendants  had  no  control,  and 
which  they  could  not  be  ea^ected  to  antioi' 
pate,  namely,  a  large  discharge  of  water 
from  a  reservoir  of  a  third  party  into  a  pvhlie 
watereowrse  feeding  the  defendants'  rater- 
voir  and  an  obstruction  in  the  watercourse 
below  the  ouUet  of  the  reservoir  at  places 
over  which  the  defendants  had  no  control: — 
Held,  that  the  defendants  were  not  liable. — 
Fletcher  v.  ByUnda  (37  Law  J.  Bep. 
£zch.  161)  distinguishai,  Nichols  «.  Mars- 
knd  (46  Law  J.  Bep.  Ezoh.  174)foUotoed. 


This  was  an  appeal,  hy  the  following 
Special  Oase,  from  a  jadgment  of  the 
judge  of  the  Caaaty  Court  of  Yorkshire, 
nolden  at  Bradford,  in  fkTonr  of  the  plain, 
tiff,  in  an  action  tried  there  hj  consent. 

1.  The  defendants  are  the  owners  and 
oocnpiers  of  a  woollen  cloth  mill,  situate 
at  Batley,  in  Yorkshire;  and,  for  the 
necessary  snpplj  of  water  to  the  said 
mill,  is  a  reservoir,  also  belonging  to  the 
defendants.  Such  mill  and  reservoir 
have  been  constructed  and  used  as  at  the 
time  of  the  overflowing  hereinafter  men- 
tioned for  many  years. 

2.  The  plaintiff  is  the  tenant  of  premises 
a^oining  the  said  reservoir. 

3.  The  said  reservoir  is  supplied  with 
water  from  a  main  drain  or  watercourse, 
such  supply  entering  the  reservoir  by  a 
certain  inlet.  The  surplus  water  from 
the  said  reservoir  passes  through  a  certain 
outlet  into  the  said  main  drain  or  water, 
course.  The  said  inlet  and  outlet  are 
fttmished  with  proper  doors,  or  sluices, 

Vot.  18.— aB.,  C.P.,  &  ExcH. 


SO  as  (when  required)  to  dose  the  com. 
municationa  between  the  said  reservoir 
and  the  said  main  drain  or  wateroourse. 

4.  The  whole  of  the  said  premises  are 
within  the  borough  of  Batley,  and  the 
defendants  have  the  right  to  use  the  said 
main  drain  or  watercourse  by  obtaining 
a  supply  of  water  therefrom  and  dis- 
charging their  surplus  water  thereinto  as 
hereinbefore  stated,  but  have  otherwise  no 
control  over  the  said  drain  or  water- 
course,  which  does  not  belong  to  them. 

5.  In  December,  1877,  the  plaintiff's 
said  premises  were  flooded  by  reason  of 
the  overflowing  of  the  defendants'  reser- 
voir. 

6.  Snoh  overflowing  was  caused  by  the 
emptying  of  a  large  quantity  of  water 
from  a  reservoir,  the  propertjr  of  a  third 
party,  into  the  said  main  dram  or  water- 
course at  a  point  considerably  above  the 
defendants'  premises,  and  by  an  obstruc* 
tion  in  the  said  main  drain  or  water, 
course  below  the  defendants'  premises, 
whereby  the  water  from  snch  main  drain 
or  watercourse  was  forced  through  the 
said  doors  or  sluices  (which  were  closed 
at  the  time)  into  the  said  reservoir, 

7.  Such  obsttnotion  was  caused  by 
cironmstanoes  over  which  the  defendants 
had  no  control,  and  without  the  know- 
ledge of  the  defendants,  and  had  it  not 
been  for  snch  obstruction  the  overflowing 
of  the  reservoir  would  not  have  happened. 

8.  l^e  defendants'  reservoir,  and  the 
communications  between  it  and  the  said 
main  drain  or  watercourse,  and  the  said 
doors,  or  sluices,  are  constructed  and 
maintained  in  a  proper  manner,  so  as  to 
prevent  the  overflowing  of  the  reservoir 
under  all  ordinary  circumstances. 

9.  Ifo  negligence  or  wrongful  act  is 
attributable  to  either  party. 

10.  The  damages  sustained  by  the 
plaintiff  are  agreed  at  751. 

Gvlly  (B.  0.  B.  Lane  with  him),  for  the 
defendants. — This  case  does  not  fall 
within  the  fects  or  the  principles  of 
Fletcher  v.  Bylands  (1).  Botii  Lord 
Cairns  and  Lord  Cranworth,  who  de- 
cided  that  case  in  the  House  of  Lords, 

(1)  87  Law  J.  Bep.  Bxch.  161 ;  s.  e.  Lav  Bep. 
8  £.  &  L  App.  830. 
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ooncorrad  in  the  statement;  of  the  law  hj 
Blaokbnm,  J.,  in  delivering  the  judgment 
of  the  Exchequer  Chamber,  which  said  : 
"  We  think  that  the  true  rule  of  law  ia, 
that  the  person  who,  for  his  own  purposes, 
brings  on  his  land  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it 
escapes  must  keep  it  in  at  his  peril ;  and 
if  he  does  not  do  so  is  prima  facie 
answerable  for  all  the  damage  which  is 
the  natural  consequence  of  its  escape. 
He  can  excuse  himself  by  shewing  that 
the  escape  was  owing  to  the  plaintiff's 
default ;  or,  perhaps,  that  the  escape  was 
the  consequence  of  vt»  mcyor  or  the  act 
of  Gh>d;  but,  as  nothing  of  this  sort 
exists  here,  it  is  unnecessary  to  enquire 
what  excuse  would  be  suf&oient."  [He 
was  stopped.] 

Bray,  for  the  plaintiff. — This  case  is 
within  the  principles  of  Fletcher  y.  Bylandt 
(1).  The  cause  of  the  overflow  was  not 
vis  major  as  in  Nichols  y.  MarsUmd  (2). 

[Pollock,  B. — In  delivering  the  judg- 
ment of  the  Court  of  Exchequer  in  that 
case  Bramwell,  B.,  said  (3),  "  Suppose  a 
stranger  let  the  water  loose,  would  the 
defendant  be  liable  P  If  so,  then  if  a 
mischievous  boy  bored  a  hole  in  a  cistern 
in  any  London  house,  and  the  water  did 
mischief  to  a  neighbour,  the  occupier  of 
the  house  would  be  liable.  That  cannot 
be."] 

But  the  Court  of  Appeal  decided  en- 
tirely on  the  ground  that  the  cause  of  the 
overaow  was  vis  major. 

[Pollock,  B. — If  the  question  is, 
whether  the  cause  of  the  overflow  in  the 
present  case  was  vis  major,  was  it  not  so  P] 
Ko.  Even  apart  from  the  act  of  a  third 
party  in  emptying  his  reservoir,  the  cause 
was  not  vis  major.  ■  The  force  was  not 
irresistible ;  and  the  watercourse  itself 
resisted  it;  the  watercourse  did  not 
burst,  and  it  was  the  duty  of  the  defend- 
ants  or  their  predecessors  to  make  the 
reservoir  at  least  as  secure  as  the  water- 
course. 


(2)  46  Law  J.  It«p.  Ezch.  174 ;  s.  c.  Lav  Bep. 
2  Ex.  D.  1 ;  affirming  44  Law  J.  Bep.  Exch.  134; 
8.  c.  Law  Rep.  10  Exch.  266. 

(3)  44  Law  J.  Bep.  Exch.  at  p.  135 ;  i.  cLaw 
B«p.  lOExc^.  atp.269. 


Oarstairs  v.  Taylor  (4),  Boss  y.  Fedden 
(5),  Smith  v.  Fletcher  (6),  and  Bdl  v. 
Tioentyman  (7)  were  also  referred  to. 

ChMy  was  not  called  upon  to  reply.     . 

Eellt,     C.B.— This    case    has    been 
argued  for  the  plaintiff  strenuously  and 
ably,  but  is  not  really  arguable.     The 
facts  are  these :  The  plaintiff  is  in  pos- 
sesssion  of  premises  adjoining  a  reservoir 
of  the  defendants,  who  are  mill-owners 
and  have  a  reservoir  for  the  supplj^  of 
water  to  their  mill.     This  reservoir  is 
supplied  with  water  from  a  main  drain  or 
watercourse,  and  the  suiplus  water  from 
the  reservoir  passes  out  mto  that  water- 
course.    The  inlet  and  outlet  are   fur- 
nished with  doors  or  sluices,  for  dosing 
the  communications  when  required.    The 
defendants  have  been  in  possession  of  the 
reservoir  with  its  communications  and  the 
doors  or  sluices  thereto,  and  the  water  has 
flowed  in  the  same  way,  for  many  years. 
The  case  states  (in  paragraph  8)  tiiat  the 
reservoir,  and  the  communications  and 
the  doors  or  sluices,  are   "constructed 
and  maintained  in  a  proper  manner,  so  as 
to  prevent  the  overflowing  of  the  reser- 
voir under  all  ordinary  circumstances." 
The  case  states  also   (in  paragraph  4) 
that,  although  the  defendants  have  the 
right  to  use  the  wateroonrse  by  obtaining 
water  therefrom  and  discharging   their 
surplus  water  thereinto,  they  have  other, 
.wise  no  control  over  the  watercourse. 
Such  being  the  condition  of  things,  the 
plaintiff's  premises  were  flooded  in  De- 
cember, 1877,  by  the  overflowing  of  the 
■defendants'  reservoir,   and  the    plaintiff 
suffered  damage  to  the  amount  of  752., 
for  which  he  brings   this  action.      The 
question  is,  what  was  the  cause  of  the 
overflow  P   Was  it  something  for  which 
the  defendants  are  responsible— say  an 
act  or  de&ult  of  their  own — or  was  it 
something  for  which  they  are  not  re- 

(4)  40  Law  J.  B«p.  Exch.  120  ;  a.  c.  Law  Bep.  6 
Exch.  217. 

(5)  41  Law  J.  Bep.  Q.B.  270 ;  a.  c.  Law  Bep. 
7  Q3.  661. 

(8)  47  Law  J.  Bep.  Exch.  4  (nom.  Smith  v. 
Musgrove)  ;  s.  e.  Law  Bep.  2  App.  Cas.  781. 

(7)  10  Law  J.  Bep.  Q.B.  278  ;  a.  c  Law  Bep. 
1  Q.B.  766, 
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sponsible?  Now  we  find  stated  ii\  tlie 
case  (paragraph  9)  that  no  negligence  or 
WTongfal  act  is  attiibntable  to  either 
party ;  and,  from  this  and  other  portions  of 
the  case,  it  is  clear  that  the  oyerflow  was 
not  occasioned  by  any  act  or  default  of 
the  defendants  or  by  any  act  or  de&ult 
for  which  they  are  directly  responsible. 
On  the  other  hand  we  find  stated  in  the 
oaae  (paragraph  6)  that  the  overflowing 
was  caused  by  the  emptying  of  a  large 
quantity  of  water  from  a  reservoir,  the 
property  of  a  third  party,  into  the  water- 
course, at  a  point  considerably  above  the 
defendiftnts'  premises,  and  by  an  obstruo- 
tion  in  the  watercourse,  whereby  the 
water  from  the  watercourse  was  forced 
throngh  the  doors  or  sluices  already 
mentioned,  which  were  closed  at  the 
time,  into  the  defendants'  reservoir ;  and 
the  case  expressly  states  (paragraph  7) 
that  "the  obstruction  was  caused  by 
oironmstances  over  which  the  defMidante 
had  no  control  and  without  their  know- 
ledg^  and  had  it  not  been  for  such  ob- 
stmction,  the  overflowing  of  the  reservoir 
would  not  have  happened."  It  appears, 
therefore,  that  the  overflow  was  occa- 
sioned W  an  act  of  a  stranger,  done 
without  the  knowledge  of  the  defendantB, 
over  which  they  had  no  control,  and  at  a 
place  over  which  they  had  no  control, 
coupled  with  an  obstruction  equally  un- 
known to  them  and  equally  beyond  their 
control ;  and  consequently  that  the  over* 
flow  was  occasioned  by  what  was  entirely 
beyond  -their  control.  It  is,  however, 
contended  that  the  defendants  were  bound 
to  render  their  reservoir  secure  against 
beioK  made  to  overflow  by  the  pressure 
to  which  it  was  thus  subjected.  And  the 
question  is  whether  they  were  thus  bound. 
I  am  of  opinion  that  they  were  not.  They 
could  not  be  expected  to  anticipate  that 
which  occurred.  I  need  not  refer  to  the 
authorities  which  have  been  cited.  It  is 
snfiBcient  to  say  that  no  case  has  ever 
decided  that  which  we  are  invited  on  the 
part  of  the  plaintiff  to  hold.  I  am  dearly 
of  opinion  that  the  defendants  are  en- 
titled to  our  judgment. 

Pollock,  B. — I  am  also  of  opinion  that 
the  defendants  are  entitled  to  our  judg- 
ment.   But  I  am  far  from  desiring  to  say 


419 


that  the  case  was  not  in  my  opinion  de-' 
serving  of  great  consideration. 

The  parts  of  the  Special  Case  to  be 
mainly  attended  to  are  paragraphs  4,  6, 
7  and  8.  From  these  it  appears  that  the 
overflowing  of  the  defenduttB*  reservoir 
was  caused  by  the  disohargfe  of  a  laiye 
quantity  of  water  from  the  reservoir  of  a 
third  party  and  by  an  obstruction  in  the 
watercourse ;  that  the  defendants  had  no 
control  over  the  watercoprse;  that  the' 
obstruction  was  caused  by  circumstances 
over  which  they  had  no  control  and  with- 
out  their  knowledge;  and  that  their 
reservoir  and  its  commuoications  and 
sluices  were  constructed  and  maintained 
in  a  proper  manner  sufficient  for  all 
ordinary  oironmstances.  Now  apart 
from  the  decisions,  what  wrong  can  the 
defendants  be  charged  with  P  The  de- 
fendants have  an  ordinary  mUldam  weH- 
built,  and  it  overflows  under  such  ciroum- 
stances  as  those.  What  right  of  action 
can  that  give?  As  to  the  decisions, 
Fletcher  v.  Bylands  (1),  if  read  carefully 
and  applied  logically,  does  not  by  any 
means  bear  oat  the  contention  for  the 
plaintiff'.  The  House  of  Lords  there 
concurred  in  the  statement  of  law  con- 
tained in  the  judginent  of  the  Exchequer 
Chamber  delivered  by  Blackburn,  J.; 
and  both  Lord  Cairns  and  Lord  Cran- 
worth,  by  adopting  that  judgment  and  by 
their  own  exprossions,  rolled  upon  the 
tact  that  the  defendants  in  that  case 
had  collected  the  water.  The  decision  in 
Fletcher  v.  Bylaiida  (1)  does  not  say,  nor 
did  anyone  who  had  judicially  to  consider 
that  case  say,  that  a  millowner,  having 
an  ordinary  milldam  well  built,  is  liable 
for  damage  done  by  water  which  he  did 
not  collect  but  which  got  into  his  miU. 
dam  by  the  act  of  a  stranger.  Nichols  t. 
Marsland  (2),  whero  the  judgment  was 
for  the  defendant,  is  more  nearly  in  point. 
In  Nichols  v.  Marsland  (2)  the  pause  of 
the  overflow  was  considered  to  be  ou 
major.  But  the  principles  of  that  case 
implv  to  the  present  case.  The  Court  of 
^chequer,  m  their  judgment  delivered 
by  Bramwell,  B.,  did  not  rest  their  de- 
dsion  upon  the  ground  simply  of  vis 
major;  tiiey  rested  their  judgment  upon 
the  broader  g^round  that  the  cause  of 
the  overflow  was  "  the  act  of  an  agent 
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Trhom  the  defendant  cotdd  not  oontrol," 
treating,  indeed,  the  case  of  a  human 
agent  as  still  clearer  than  the  case  of  a  na- 
tural agent.  And  what  the  Court  meant 
by  imposaibilitj  of  control  is  shewn  at 
the  commencement  of  their  judgment, 
where  Bramwell,  B.,  said :  "I  understand 
the  jury  to  have  found  ....  that  the 
storm  was  of  such  violence  as  to  be  pro- 
perly  called  the  act  of  Ck>d  or  vis  major. 
....  No  doubt  not  the  act  of  God  or 
vis  major  in  the  sense  that  it  was  phygi- 
eaUy  impossible  to  resist  it,  but  in  the 
sense  that  it  was  praetieaMy  impossible  to 
do  so.  Had  the  banks  been  twice  as 
strong,  or  if  that  would  not  do,  ten  times, 
and  ton  times  as  high,  and  the  weir  ten 
times  as  wide,  the  mischief  might  not 
have  happened.  But  those  are  not  practi- 
cal conditions,  they  are  such  that  to  en- 
force them  would  prevent  the  reasonable 
use  of  properiyin  the  way  most  beneficial 
to  the  commnniiy."  The  Court  of  Appeal, 
in  effect,  rested  their  decision  on  similar 
principles.  Mellish,  L.J.,  in  delivering 
their  judgment,  said :  "  The  wrongful 
act  is  not  the  making  or  keeping  a  re- 
servoir, but  the  allowing  or  causing  the 
water  to  escape ; "  and  "  a  defbndant  can- 
not^ in  our  opinion,  be  properly  said  to 
have  caused  or  allowed  water  to  escape, 
if  the  act  of  Ood  or  the  Queen's  enemies 
was  the  real  cause  of  its  escaping  with- 
out any  &ult  on  the  part  of  the  defen- 
dant." And,  upon  the  question  whether 
the  defendant  inade  out  that  the  escape 
of  the  water  was  owing  to  the  act  of  God, 
the  Court  of  Appeal,  after  saying :  "  The 
jury  have  distinctly  found  not  only  that 
there  was  no  negUgence  in  the  construc- 
tion or  the  maintenance  of  the  reservoirs, 
but  that  the  flood  was  so  great  that  it 
could  not  reasonably  have  been  antici- 
pated, although,  if  it  bad  been  anticipated, 
the  effect  might  have  been  prevented;  " 
said :  "  this  seems  to  us  in  substance  a 
finding  that  the  escape  of  the  water  was 
owing  to  the  act  of  God ; "  and  went  on 
to  say :  "  In  the  late  case  of  Ntigent  v. 
Smith  (8)  we  held  that  a  carrier  might 
be  protected  from  liability  for  a  loss  oc- 
casioned by  the  act  of  God,  if  the  Io6s  by 

(8)  46  I«w  J.  Rep.  O.P.  «97  ;  ».  e.  Iaw  B«p. 
I  C.P.  D.  488. 


no  reasonable  precaution  could  be  pre* 
vented,  although  it  was  not  abadlntely 
impossible  to  prevent  it."  It  appears  to 
me,  upon  the  authority  of  Nt^oli  v. 
Manland  (2)  as  well  as  upon  principle, 
that  the  defendants,  as  they  could  not 
by  any  reasonable  amount  of  precaution 
have  anticipated  and  guarded  agunat  this 
overflowing  of  their  reservoir,  are  not 
liable.  Beverting  to  Fletcher  v.  Bylandi 
(1)  and  to  its  bearing,  generally,  upon 
the  present  case,  it  seems  to  me  that 
Fletcher  v.  Bylands  (1)  is  clearly  distin. 
guishable.  In  Fletcher  v.  Bylanda  (1)  the 
cause  of  the  mischief  was  the  wrongful 
act  of  the  defendante  in  making  a  reser- 
voir under  such  circumstances  that  the 
oolleotion  of  the  water  iteelf  caused  the 
flooding  of  the  plaintiff's  mine ;  whereas 
in  the  present  case  the  water  collected  by 
the  detendauts  was  harmlees ;  the  water 
which  overflowed  or  whioh  caused  the 
overflow  was  not  collected  by  the  defend- 
ants, bat  was  added  or  added  itself  to 
the  water  collected  by  the  defendante. 

Judgment  for  the  defendanUe. 

Bray  asked  leave  to  appeal. 

Lea/oe  to  appeal  refused. 


Solicitors— Torr  &  Co.,  agenU  for  F.  S.  Wooler, 
Batley,  for  plaintiff ;  Layton  &  Jaquea,  agents 
for  ScholeBeld  &  Taylor,  Batley,  for  defend 
ants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1879.     1  BTAHABonanr  (^cyppeUani)  v. 
HAZBLOiNS  {respondeni). 


March 


14./ 


Mwiicipdl  Election — Ballot  Act,  1872 
(35  ^  36  Vict.  e.  33),  «.  4r-Infringemeni 
of  Secrecy  —  Communication — Means  of 
Knowing, 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Eep.  M.O.  89,] 


Digitized  by 


Google 


VoIm  48.] 


HI0HAELIIA8  1878  to  IQCHAXLMAS  187>. 


431 


[IN  THE  COITBT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Dtvmom.) 

1879.       1         UXB  V.  BSBWBTIB  ADD 

Hanh  27.  /  '  ibothxb.* 

Landlord  and  Tenant — Landlords  Pro- 
perty Tax — Deduction  after  Payment  of 
Bent  in  full — Promise  to  Bepay — 5  §/•  6 
Yict.  e.  35.  ss.  60,  68, 103. 

A  landlord  promised  his  tenant  thai  if 
he  vmdd  eoatinne  to  pay  hit  rent  in  fiul 
without  dedueiiiig  anything  for  properly 
tax,  he,  the  laneUord,  teould  repay  to  him 
aU  sums  vMeA  he  had  paid  or  should  pay 
for  such  property  tax.  The  tenant  having 
paid  his  rent  in  fuU  to  the  landlord  during 
his  life  time,  dknmedfrom  his  eauoutors  the 
amount  of  property  tax  so  paid  and  not 
deducted  from  his  rent : — 

Held,  on  demvrrer,  affirming  the  deci- 
sion of  the  Queen's  Bench  Division,  that  the 
agreement  was  not  void  a«  "  on  agreement 
for  the  payment  of  reni  in  fuU  within 
section  103  of  5  ^  6  Vict.  e.  85. 

This  was  an  appeal  from  a  decision  of 
tiie  Queen's  Benon  Division,  reported  48 
Law  J.  Bep.  Q.B.  277,  where  the  plead- 
ings are  fnlly  set  out 

The  action  was  brought  against  ezeon- 
tors  to  recover  37Z.  for  six  vears'  land> 
lord's  property  tax  paid  by  the  plaintiff, 
as  tenant  of  two  tenements  of  the  defend- 
ant's testator,  for  the  testator. 

The  defen^nts  pleaded  that  the  plain- 
tiff had  made  each  payment  of  rent 
without  making  or  claiming  any  dedaction 
of  the  amount  liable  to  he  deducted  in 
respect  of  property  tax,  according  to  the 
statutes  in  suoti  case  made  and  provided. 

The  plaintiff  in  reply  alleg^  a  promise 
by  the  testator  that  if  the  plaintiff  would 
continue  to  pay  the  rent  in  fall,  without 
deducting  anything  for  the  said  payments 
of  property  tax,  he,  the  testator,  would 
pay  to  nim  all  sums  which  he  had  paid  or 
should  pay  &»>  the  said  property  tax ;  and 
the  plaintiff  did  continue  to  pay  the  said 
rent  in  full,  bat  the  testator  did  not  repay 
such  sums  as  agreed. 

The  defendants  demurred  to  the  reply, 
on  the  ground  that  any  such  agreement 

*  Ceram  Bnunwell,  LJ,;  Cotton,  LJ.;  and 
Tbma^i,  L.J, 


would  he  void  in  kw  hr  reason  of  the 
Property  Tax  Acts,  and  that  the  payment 
of  the  full  rent  to  the  landlord  was  a 
volnntaiy  payment  by  the  tenant  and 
could  not  be  recovered.' 

The  Queen's  Bench  Division  overruled 
the  demurrer,  and  the  defendants  i^ 
pealed. 

MeadoiBS  WhUe  and  A.  P.  Stone,  for  the 
defendants. — The  agp^ement  is  void  under 
6  4  6  Vict.  c.  35.  s.  103. 

Section  63,  schedule  B,  No.  9,  rule  1  (1), 
makes  the  landlord's  property  tax  payable 
by  iihe  occupier. 

Section  60,  schedule  A,  No.  9,  rule  4, 
provides  for  the  recouping  of  the  tenant 
by  deduction  from  the  next  payment  of 
rent. 

Section  73  provides  that  no  agreement 
contrary  to  the  meaning  of  the  Act  shall 
be  binding,  and  section  103  expressly 
makes  void  any  agreement  for  the  pay- 


(1)  By  fi  &  6  Vict.  e.  86.  b.  63,  schedule  B, 
No.  9,  rule  1,  the  landlord's  property  tax  "iball 
be  chaiged  on  snd  paid  by  we  ooenpier  for  the 
time  being." 

By  aection  60,  schednle  A,  No.  4,  mle  0, 
"the  ocenpier  (^  any  lands,  tenements^  here- 
ditaments or  heritages,  being  tenant  of  the  same 
and  paying  the  said  dnties,  shall  deduct  so  much 
thereof  in  respect  of  the  rent  payable  to  the 
landlord  for  the  time  being  (all  sums  allowed  by 
the  oommissionen  being  first  deducted)  as  a  rate 
of  sevenpence  for  every  20*.  thereof  Tould  hy  a 
just  proportion  amount  to,  which  deduction  shall 
be  made  out  of  the  first  payment  thereafter  to  be 
made  on  account  of  rent,  and  all  receivers  of  her 
Ifuesty,  and  all  landlords,  both  mediate  and  im- 
mediate  shall  allow  such  deduciiao  upon 

reaeipt  of  such  rent  under  the  penalty  herein  con- 
tained." 

By  aection  73,  "  no  contract,  covenant  or  agree- 
ment between  landlord  and  tenant  or  any  other 
persons  touching  the  payment  of  taxes  and  assess- 
ments to  be  chuged  <hi  their  respectiTe  premises, 
shall  be  deemed  or  construed  to  extend  to  the 
duties  charged  thereon  under  this  Act,  nor  to  be 
binding  contrary  to  the  intent  and  meaning  of  this 
Act.  .  .  .  ." 

By  section  lOS,  "  if  any  person  shall  reflise  to 
allow  any  deduction  authorised  to  be  made  by  this 
Act  out  of  any  rent  or  other  annual  payment 
mraitioned  in  the  9th  and  10th  rules  of  schedule  A 
. .  .  every  such  persrai  shall  forfeit  the  sum  of  601. ; 
and  all  contracts  or  agreemtnta  entered  into  for 
payment  of  any  interest,  rent  or  other  annual 
payment  aforesaid  in  AUl  without  allowing  such 
deduction  as  aforesaid  shall  be  utterly  void7' 
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ment  of  rent  in  full  withont  any  dednc- 
tion. 

The  Btatnte  has  two  objects,  first,  the 
tax  is,  for  the  purpose  of  easj  coUeotion, 
to  be  paid  by  the  tenant ;  and  seoondlj, 
there  is  to  be  a  oompnlsory  method  of 
repayment  by  deduction  from  the  rent. 
There  is  bat  one  machinery  for  this  pur> 
pose.  If  the  tenant  does  not  follow  the 
course  provided  by  law,  he  loses  his  se- 
onrity  for  repayment,  and  he  cannot  re- 
conp  himself  in  any  other  way. 

[BsuiwiLL,  L.J.  —  Has  the  landlord 
**  refased  to  allow  "  the  deduction  ?] 

7'es.  He  has  induced  the  plaintifif  to 
enter  into  the  alleged  agreement.  That 
agreement  gives  the  defendant  no  secu- 
rity, and  it  is  not  a  deduction.  A  "  de- 
duction "  must'  be  made  from  some  fund 
actually  in  esse  at  the  time  of  the 
deduction. 

They  cited  Denby  v.  Mocre  (2). 

Bay  and  Dodd,  for  the  pluntiff,  were 
not  called  upon. 

Bbett,  L.J. — I  am  of  opinion  that  this 
judgment  should  be  affirmed.  In  the  ab- 
sence of  an  agreement  like  the  specific 
agreement  put  forward  in  the  reply,  the 
fact  of  the  tenant  paying  the  rent  m  full 
would  prevent  him  m>m  recovering  back 
the  amounts  so  paid.  But  the  question  is 
not  whether  on  a  mere  payment  of  the  rent 
in  full  by  the  tenant  an  action  would  lie 
for  the  amount  of  taxes  paid  against  the 
landlord,  but  whether,  where  we  tenant 
pays  in  fnll  on  the  undertaking  of  the 
landlord  to  pay  back  the  sums  due  for 
property  tax,  there  is  anything  to  prevent 
the  tenant  from  recovering  on  that  specific 
agreement.  In  my  opimon  this  depends 
on  section  103  of  the  Act,  and  on  section 
103  only,  for  it  seems  to  me  that  section 
73  has  no  bearing  on  the  matter.  I  think 
that  in  construing  an  Act  of  Parliament, 
as  in  construing  any  other  document,  we 
ought  to  try  and  see  what  is  the  substan- 
tial reason  for  the  enactment,  and  unless 
there  is  something  in  the  words  of  the 
Act  which  actually  prevents  it,  we  ought 
to  say  that  a  substantial  fulfilment  of  the 
object  of  the  statute  is  sufficient. 

Now  the  substantial  result  whidi  is  in- 

(2)  1  B.  &  Aid.  123. 


tended  to  be  attained  by  the  Act  is  that 
the  taxes  in  question  are  to  be  levied  on 
the  tenant  for  purposes  of  convenience ; 
but  the  person  who  is  finally  to  pay  is  to 
be  the  hindlord.  In  order  to  effect  this 
object  it  is  provided  that  any  agreement 
the  result  of  which  will  be  in  the  final 
result  that  the  tenant  will  have  to  pay 
the  whole  rent  and  also  the  tax,  is  a  void 
agreement.  But  the  Act  does  not  aay 
that  an  agreement  that  the  payment  is  to 
be  made  by  the  tenant  at  fhe  time,  but  is 
afterwards  to  be  repaid  by  the  landlord,  is 
void.  There  are  no  express  words  to 
that  effect,  and  in  substance  under  such 
an  agreement  as  that  the  tax,  though 
levied  upon  the  tenant  in  the  first  in- 
stance, is  afterwards  to  be  paid  by  the 
landlord;  and  if  such  an  agreement  is 
carried  out,  that  which  the  statute  requires 
w31  be  fulfilled.  It  is,  however,  contended 
that  the  word  "  deduction  "  in  the  Act  is 
equivalent  to  dednction  either  at  or  before 
the  payment  of  the  rent,  so  that  the  fUl 
rent  may  never  under  any  circumstances 
be  paid.  If  we  go  to  the  strictest  limits 
of  verbal  construction,  perhaps  payment 
of  the  fuU  rent  by  the  tenant,  and  a  sub- 
sequent  return  of  part  by  the  landlord, 
may  not  be  a  deduction  in  the  strict  sense 
of  the  word.  But  on  a  fair  construction 
of  the  Act,  I  think  it  only  forbids  an 
agreement  the  final  result  of  which  wHI 
be  that  the  tax  will  be  borne  by  the  tenant, 
and  no  reason  has  been  shewn  for  holding 
this  to  be  a  void  agreement,  or  for  pre- 
venting the  plaintiff  from  recovering  upon 
it  if  it  18  proved. 

GoTTON,  L.J. — ^The  question  in  tiiisoaae 
is,  whether  or  no  the  express  promise 
alleged  in  the  reply  is  void  under  the 
Properiy  Tax  Acts.  There  is  some  little 
ambiguity  as  to  the  terms  of  the  agree- 
ment, which  is  given  in  the  indirect  form 
and  subjunctive  mood,  but  substantially 
it  is  an  agreement  that  if  the  tenant  in 
the  first  instance  will  pay  the  full  rent,  the 
landlord  will  afterfvards  repay  the  amount 
of  the  taxes. 

Now,  as  I  understand  the  Act,  the 
object  of  it  is  to  make  the  property  tax 
under  all  circnmstanoes  a  landlord's  and 
not  a  tenant's  tax.  This  is  partly  pro- 
vided for  by  section  73  which  provides  that 
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in  the  oaae  of  any  agreement  on  the  part  of 
the  tenant  to  pay  rates  and  taxes,  such 
agreement  is  not  to  apply  to  income  tax 
and  landlord's  property  tax,  and  it  pro- 
vides that  for  convenience  the  occupier  is 
to  pay  the  tax,  and  then  to  be  at  liberty 
to  deduct  the  amount  from  his  rent. 
This  is  for  the  tenant's  benefit.  If  he 
neglects  to  avail  himself  of  his  right  to 
deduct,  then,  as  he  has  paid  his  rent  in 
full  in  his  own  wrong,  he  has  no  remedy. 
The  Act  throws  the  burden  of  payment 
on  the  tenant,  and  then  gives  him  a 
special  method  of  setting  himself  right, 
and  if  he  pays  the  ftiU  rent,  he  does  so  in 
his  own  wrong  and  has  do  right  to 
recover. 

But  what  is  the  a^preement  P  If  under 
it  the  landlord  receives  the  whole  rent 
and  promisee  to  pay  back  the  amount  of 
the  tax,  that  is  in  substance  allowing  the 
deduction,  and  it  still  leaves  the  tax  a 
landlord's  and  not  a  tenant's  tax.  If 
this  is  not  so,  we  must  go  so  far  as  to  say 
that  if  the  whole  rent  were  paid  one  day 
under  a  promise  to  repay  the  amount  of 
the  tax  on  the  following  day,  that  promise 
would  be  void. 

But  on  a  reasonable  construction  of 
the  Act  this  is  not  a  violation  of  the  in- 
tention of  the  Legislature.  We  must 
assume  that  the  undloid  will  perform 
his  contract.  It  would  be  adhering  too 
closely  to  the  words  to  say  that  what  has 
men  done  has  the  effect  of  making  this 
a  tenant's  and  not  a  landlord's  tax.  I  go 
further  and  say  it  is  allowing  the  deduc- 
tion within  the  meaning  of  the  section. 
Then  it  is  said  that  the  Act  of  Parliament 
makes  this  agreement  void.  If  that 
were  so,  of  course  the  plaintiff  could  not 
recover.  But  what  are  the  words  of  the 
section?  It  says  that  the  tenant  is  to 
have  a  right  to  deduct  these  taxes  from 
his  rent.  If  he  does  not,  and  there  is  no 
agreement  with  the  landlord  about  it,  he 
has  no  further  remedy.  Then  we  have 
section  103,  which  is  as  follows: — [His 
Lordship  read  the  section.] 

Now  we  have  not  got  to  deal  with  that, 
except  so  far  as  to  see  whether  it  can 
operate  so  as  to  make  the  promise  alleged 
to  be  given  by  the  landlonl  void.  If  the 
contract  in  question  had  been  by  the 
tenant  to  pay  the  whole  rent,  the  seo- 
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tion  might  be  pointed  at  by  the  tenant 
as  rendering  the  contract  void ;  though 
it  is  not  necessary  to  say  what  would 
be  the  effect  if  such  a  contract  were 
accompanied  by  a  promise  by  the  land- 
lord  to  pay  the  tax.  But  here  the  tenant 
has  at  the  request  of  the  landlord 
paid  the  rent  in  full,  thus  waiving  his 
power  to  deduct  the  amounts  from  the 
rent.  Then  the  landlord  has  contracted 
to  pay.  That  contn^t  does  not  come 
within  the  express  provisions  of  the 
section,  nor  can  it  he  brought  within 
them  by  reference  to  the  object  of  the 
Act,  although  it  provides  a  power  to 
deduct  the  tax  &om  the  rent,  that  is  for 
the  benefit  of  the  tenant,  and  we  must 
not  so  construe  it  as  to  hold  that  if  the 
tenant  gives  up  that  benefit  at  the  request 
of  the  landlord  he  cannob  by  an  action 
enforce  the  landlord's  promise  to  refund, 
or  that  such  an  acrangement  makes 
the  tax  a  tenant's  and  not  a  landlord's 
tax. 

Thssiqeb,  L.J. — ^I  am  of  the  same 
opinion.  The  statute  has  two  main  ob- 
jects. First,  to  facilitate  the  collection  of 
the  tax,  it  is  made  payable  in  the  first 
instance  by  the  tenant.  Secondly,  as  a 
matter  of  policy  it  is  intended  that  in  all 
cases  the  lan^ord  shall  be  the  person 
ultimately  liable  to  pay.  These  objects 
are  carried  out  by  the  following  sections. 
Section  63  provides  that  the  tax  shall  be 
in  the  first  instance  collected  from  the 
tenant.  Section  60  that  the  tenant  shall 
deduct  it  from  the  next  payment  of  rent. 
Section  73  that  no  agreement  touching 
the  payment  of  taxes  is  to  extend  to  the 
tax  m  question,  or  to  be  binding  contrary 
to  the  intent  of  the  Act ;  while  section 
103  imposes  a  penalty  on  landlords  re- 
fusing to  allow  the  deduction  and  enacts 
that  all  contracts  for  the  payment  of  the 
rent  by  the  tenant  without  such  deduc- 
tion are  to  be  "  utterly  void." 

The  question,  then,  comes  to  be,  what 
is  the  meaning  of  the  expression,  "  refusal 
to  allow  the  deduction  "  ?  In  interpreting 
the  words  we  must,  I  think,  take  the 
latter  part  of  section  103  as  correlative 
to  the  earlier  part.  Suppose  at  the  time 
of  the  payment  of  the  rent  the  tenant 
were  to  say,  "  I  am  now  going  to  give 
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joa  a  cheque  for  the  whole  unoont, 
and  I  most  ask  joa  to  pajr  me  back  the 
amoant  of  the  propertjr  tax."  It  can- 
not be  said  that  in  such  a  case  the 
landlord  would  be  liable  to  penalties  for 
refoaii^  to  allow  the  deduction.  If  that 
be  BO,  I  then  understand  the  latter  part 
of  the  section  to  be  substcmtially  equiva- 
lent to  this,  that  no  contract  is  to  be 
allowed  to  be  valid  under  which  the 
tenant  is  to  be  ultimately  liable.  But  any 
arrangement  between  tiie  parties  as  to 
the  war  in  which  the  deduction  is  to  be 
made  is  valid,  and  does  not  prevent  it 
from  being  a  good  deduction  within  the 
meaning  c^  the  Act. 

Judgment  aff/rmed. 


SoUdton — J.  W.  Marsh,  agent  for  T.  Bescnby, 
East  Betford,  for  plaintiff;  Collyer-Bristow, 
Withers,  &  Bnssell,  agents  for  Freer,  Hett,  & 
Hett,  Brigg,  for  defendknts. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.  1  THE    IMPKKUL    MAEINB    INSUE- 
DeC.  14.     I        ANCE   OOMPANT  V.   THE  FIRE 

1879.  f       INaUEANCE  CORPORATION, 

March  18.  J      limited. 


Marine  Jrwuronee — Bs'insuranoe  against 
Fire  —  Dedarationi  of  Bisk  —  Usage  of 
Underwntws, 

In  aeeordance  with  an  agreement  entered 
into  between  the  plainUffs,  a  marine  insur- 
ance company,  cmd  the  defendants,  a  fire 
insurance  company,  the  defendants  sub- 
scribed a  policy  whereby  they  undertook  to 
re-instire  the  plaintiffs  against  loss  or  dam- 
age by  fire  to  the  eiSetU  of  50,0O0Z.  by  the 
sfUps  as  might  be  deelaired  at  and  from  cer- 
tain ports  to  dettinc^ion,  tlie  policy  to  be 
subject  to  the  same  conditione  (as  far  as 
they  related  to  the  fire  risk  onJy)  as  the 
original  policy  or  policies,  and  would  pay 
<u  might  be  paid  thereon.  The  policy  pro- 
vided thai  the  arrangement  was  to  be  in 
force  for  one  year  from  the  Irf  of  October, 
1876,  and  to  include  only  tueh  vessels  as 
were  eoaUladen;  the  policy  to  be  supple- 


mented by  further  poiUeiee  on  like  terms 
shotdd  the  amount  thereof  not  prove  tuffi- 
dentfor  the  year's  troMsaetions. 

This  poUey  beeoming  eaihaueted  by  de- 
claration ofriek,  the  defendants,  on  the  9lh 
of  July,  subscribed  a  second  poUey  simi  lor  in 
terms  to  the  former  poiioy,  and  this  second 
policy  becoming  Kkeioise  aihausted,  a  third 
policy  was,  on  the  2&{h  of  October,  sub- 
scribed by  the  d^endamis,  similar  in  tertns 
to  (he  former  poUeies. 

On  the  yth  of  June  the  plaintiffs  insured 
a  eoaUladen  ship,  the  "  Hampden,"  and 
there  was  a  loss  by  fire  of  the  cargo  on  the 
\9th  of  September,  which  wouid  have  been 
covered  by  the  policy  of  insurance  if  iAe 
risk  had  been  duly  dedared,  but  through 
the  negligenee  of  the  plaintiffs'  manager  the 
risk  had  not  been  deelared.  At  the  time  the 
third  poUey  was  effected  tite  plaintiffs  knew 
of  the  loss,  a/nd  on  the  2na  of  November 
they  deelared  the  "Hampden"  and  claimed 
for  a  loss.  The  plaint^  having  brought 
an  action  to  recover  the  loss,  it  wai — 

Held  that  the  plaintiffs  were  entitled  to 
recover,  for  that  the  defendants  were  in- 
surers in  respect  of  a  marine  risk,  imd  at 
such  subject  to  the  usage  of  undenoriters, 
stated  in  Stephens  v.  The  AnstraLurian 
Insurance  Company,  by  which,  in  the  ease 
of  open  policies  on  ships  to  be  declared,  tA« 
polusy  attaches  to  the  goods  as  soon  as,  and  in 
the  order  in  which  they  are  shipped,  in  which 
order  the  assured  is  bound  to  declare  them^ 
and  in  ease  of  mistake  as  to  the  order  tf 
shipment,  the  assured  is  bound  to  rectify 
the  declaration  which  may,  in  ^  a&aenee 
of  fraud,  be  altered  even  after  Ote  loss  is 
known. 

Case,  on  farther  consideration,  argued 
on  the  14th  of  December,  1878.  The 
facts  and  arguments  appear  in  the  judg- 
ment of  the  Court. 

Oharles  BusseU  and  Myhurgh,  for  the 
plaintiffs. 

Herschell  and  Wheeler,  for  the  defen- 
dants. 

Lopes,  J.  (on  March  13,  1879),  deli* 

vered  judgment  as  follows : — 

This  oase  came  before  me  for  trial  last 
Liverpool  summer  Assizes.  The  jury 
were  discharged  by  consent  without  a 
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Teidiot,  and  all  questions  were  left  to  my 
deoiBioii. 

The  plamtiffs  are  a  marine  insnnnoe 
oomptuij,  oarrying  on  basiness  at  Liver- 
pool, and  the  defendants  are  a  fire  insor- 
anoe  corporation. 

In  November,  1876,  it  was  agreed  be- 
tween the  plaintifis  and  defentunts  that 
tbe  defendants  Blioald,npon  certain  agreed 
terms,  re^insnre  the  plaintiffs  against  loss 
by  fire  to  the  extent  of  not  more  than 
1,OOOJ.  bj  any  one  vessel,  npon  all  ooal- 
Uiden  ships,  which  shoold  be  insured  by 
the  plaintiffs  ander  policies  at  and  firom 
certain  agreed  ports  to  certain  other 
agreed  ports. 

In  accordance  with  such  agreement 
the  defendants  snbeoribed  and  issued  to 
the  plaintiffs  a  policy  dated  the  28th  of 
Febrnary,  1877,  whereby  the  defendants 
in  consideration  of  2502.  undertook  to 
gnarantee  or  re-insure  the  plaintiffs  against 
toss  or  damage  by  fire,  and  the  oonse- 
qnence  thereof  to  the  extent  of  50,0001. 
by  the  ships  or  vessels  as  might  be  de- 
clared at  and  from  certain  ports  therein 
mentioned  to  destination,  the  said  policy 
to  be  subject  to  the  same  clauses  and  con- 
ditions  (as  fiur  as  they  related  to  the  fire 
risk  OQly)  as  the  original  policy  or  poli- 
cies, and  would  pay  as  might  be  paid 
thereon.  In  the  said  poUoy  it  was  pro- 
vided that  the  arrangement  was  to  be  in 
force  for  one  year,  from  the  Ist  of 
October,  1876,  and  ¥ras  to  include  only 
such  vessels  as  were  coal-laden.  It  was 
also  provided  that  the  said  policy  was  to 
be  supplemented  I7  further  pouoies  on 
like  tenns,  should  the  amount  thereof  not 
prove  sufficient  for  the  year's  transaction. 

Declarations  were  made  on  the  19th  of 
Felnrnary  and  on  the  29th  of  June,  sudi 
declarations  were  far  in  excess  of  the 
policy.  On  the  9th  of  July  defendants 
snbsmbed  and  issued  a  second  policy  for 
50,0001.,  similar  in  terms  in  every  respect 
to  the  former  policy. 

On  the  7th  of  June  the  plaintifis  in- 
sured a  coal- laden  ship  callea  the  Hamp- 
den, on  a  voyage  between  the  prescribed 
ports.  The  Hampden  was  lost  on  the 
18th  of  September.  The  loss  was  posted 
at  Lloyd's  on  the  24tii  of  December. 
Further  declarations  were  made  on  the 
10th  of  August,  and  were  in  excess  of  the 
You  48.— Q.B.,  C  P.  ft  Ysax. 


second  policy.  The  Hampden  was  not 
declared  either  on  the  29th  of  Jane  nor 
on  the  lOfch  of  August. 

On  the  24th  of  October  the  plaintiffs 
applied  to  the  defendants  for  a  covering 
sUp,  which  was  sent  them  by  the  defen- 
dants, and  on  the  25th  of  October  a  third 
policy  was  subscribed  and  issued  by  the 
defendants  in  the  same  terms  in  all  res- 
pects as  the  two  previous  policies.  On 
the  2nd  of  November  the  plaintiffs  de- 
clared the  Hampden  and  claimed  for  a 
loss.  At  this  time,  and  when  the  third 
policy  was  effected,  the  plaintiffs  knew  of 
the  loss  of  the  Hampden, 

It  was  admitted  at  the  trial  and  in  the 
argument  that  the  plaintiffs  had  taken  a 
risk  of  a  ooal  cargo  in  respect  of  the 
Hampden,  and  that  there  was  a  loss 
whion  woold  be  covered  by  the  pdicy  of 
insurance  if  the  plaintiffs  were  not  de- 
barred from  attributing  it  to  one  of  the 
said  policies  by  reason  of  delay  in  declar- 
ing the  risk.  It  was  also  undisputed 
that,  taking  tiie  risks  in  chronological 
order,  the  Hampden  did  not  come  undev 
either  of  the  first  two  policies,  whioh  were 
by  previous  risks  exhaosted,  when  the 
plaintiffs  took  the  risk  in  the  Hampden, 
but  must  rank  under  the  third  policy  (if 
under  any),  which  was  effected  on  the 
25th  of  October. 

It  was  also  undisputed  that  the  plain- 
tiffs' manager  had  been  most  negligent  in 
not  declaring  the  Hampden,  but  the  de- 
fendants admitted  that  there  was  no  want 
of  good  &ith  on  his  part  nor  on  the  part 
of  uie  plaintiffs'  company. 

It  was  also  admitteid  that  a  usage  in  £EM:t 
existed  such  as  ^t  in  Stephens  v.  The 
Auatralanan  Intwranee  Company  (1),  to 
the  effect  that  in  the  case  of  open  poli- 
cies on  ships  to  be  declared,  there  is  a 
nsage  of  merobants  and  underwriters  that 
the  poliOT  attaches  to  the  goods  as  soon 
as,  and  m  the  order  in  which  th^  are 
shipped,  in  which  order  the  assured  is 
bound  to  declare  them,  and  in  case  of 
-mistake  as  to  the  order  of  shipment  the 
assured  is  bound  to  rectify  the  declara- 
tion, which  is  sometimes  done  after  loss. 

The  defendants  contended  that  they, 

(1)  42  Iaw  J.  Bq>.  C.F.  13 ;  i.  c.  Lav  B«p.  8 
C.P.  18. 
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tbe  defendants,  not  l)emg  a  marine  insnr- 
ance  company,  the  usage  stated  in  Stephens 
T.  The  Australasian  Inswranee  Omnpany 
(1)  did  not  attach.  As  the  case  depends 
mainly  on  whether  this  cnstom  applies  or 
not,  it  is  convenient  first  to  consi^  that 
qaestion.  I  think  it  does.  The  arga> 
ment  is  that  the  nsage  does  not  attach 
because  the  plarnti£b  are  insurers  against 
marine  risks,  and  the  defendants  are  in- 
surers against  fire.  It  is  conceded,  how- 
ever, that  it  is  within  the  powers  of  the 
defendant  company  to  re-insure  against 
loss  by  fire  in  case  of  ships  at  sea.  The 
plaintiffs  here  insure  against  perils  by  sea 
generally,  and  in  order  to  ease  their  lia- 
bQity,  tiev  reinsure  their  risks  in  respect 
of  coal-Iaden  vessels  for  a  limited  amount 
in  each  case  and  in  respect  of  fire  only, 
and  between  specified  ports,  with  the  de- 
fendants. The  contract  with  the  defen- 
dants is  a  contract  of  fire  insurance  no 
doubt,  but  a  contract  of  fire  insurance  in 


become  necessary),  that  there  should  be 
any  declaration,  but  that  the  policy  at- 
tached when  the  risk  was  inouned. 

It  was  argned  by  Mr.  Wheeler,  an  the 
part  of  the  defendants,  that  the  n^- 
ligence  of  the  plaintifEs'  manager  was 
such  that  it  afforded  fiusilities  for  fraud, 
and  consequently  disentitled  the  plaintiff 
from  recovering.  A  passage  frcnn  Par- 
toni  on  Insurance  (2)  was  relied  on.  I  am 
not  prepared  to  hold  there  was  such  neg- 
ligence, nor  can  I  find  any  authority  for 
Or.  Wheeler's  contention.  I  am  of 
opinion  that  the  plaintiffig,  having  acted 
in  good  fiuth,  are  not  debarred  by  that 
deky  in  making  a  declaration  on  the 
JETompden  from  recovering. 

Judgment  for  the  plaintiffs. 


Solicitor* — Field  &  Eosom,  agants  for  Batcson  & 
Co.,  Liverpool,  forpUintifBi ;  Leuoyd  tc  Co.,  for 
defendanta. 


respect  of  a  marine  risk.     The  defendants 

when  they  entered  into  that  contract  W8™_i^,„^,  yj,.  S^.  /l^S/JJ  ^ /S^ 

doinc;  the  trade  or  business  of  marine  in-  '     '        /  /     •  '-^        - 

[IN  THE  OOMMON  PLEAS  DIVISION.] 


doing 

Burance.  The  plaintiffs  in  the  conise  of 
their  business  undertook  certain  marine 
risks,  the  defendants  for  their  own  benefit 
take  upon  themselves  to  indemnify  the 
plaintiffs  agfainst  one  of  those  marine  risks 
(being  a  risk  against  fire).  It  was  a 
marine  risk  in  the  hands  of  the  plaintiffs, 
and  did  not  become  less  so  when  under- 
taken by  the  defendants.  When  the  de- 
fendants contracted  with  the  plaintiffs 
they  contracted  with  them  according  to 
the  usage  of  the  particular  trade  or  busi- 
ness to  which  the  contract  related.  It 
related  to  the  trade  or  business  of  marine 
insurance.  1  think,  therefore,  the  usage 
in  Stephens  v.  The  AustraUisian  Insiiranoe 
Company  (1)  applies. 

This  being  my  view,  it  is  not  necessary 
for  me  to  determine  how  the  case  would 
stand  if  that  usage  did  not  attach.  I  will 
only  say  that  it  appears  to  me  that  if  the 
usage  did  not  attach  the  contrtMt  could 
not  be  regarded  as  an  ordinary  open 
policy  on  ship  or  ships  to  be  hereafter  de- 
clared. Having  regard  to  the  terms  of 
the  contract  between  the  parties,  I  should 
be  inclined  to  adopt  the  argument  that 
there  is  no  neoessi^,  except  as  a  matter 
of  convenience  (as  shewing  when  one 
policy  was  exhausted,  and  another  had 


1879.       1  DOLPHIN  v..   LATTOH 

March  7.  J  (scorr,  garnishee). 

Attaohment  of  Belt — Qamisheg — Be- 
gistrar  of  Oormty  Court — Payment  into 
Court—  County  Court  Rules,  1876  (^Order 
XXJV.  rules  3,  4). 

Money  paid  into  a  County  Court  ty 
ihe  judgment  debtor  to  answer  a  judgment 
obtained  by  A.  cannot  he  attached  by  a 
judgment  oreditor  <^  A.  under  a  garnishee 
nimmow  agama  the  Begistrar  of  the  Court 
issued  after  the  money  has  leenpmd  into 
Court. 

Appeal  from  the  County  Court  of  Wor- 
cestershire, holden  at  Bromsgrove. 

1,  At  a  Court  holden  at  Bromsgnwve 
on  the  9th  of  January,  1878,  Mark  Lay- 
ton  recovered  against  James  Chapman  a 
jn^^ent  for  debt  and  costs,  amounting 
to  llZ.  3«.  At  the  same  Court  George 
Dolphin  recovered  a  judgment  against 
the  same  Mark  Layton  for  16Z.  As.  6d., 
debt,  and  52.  3«.  7d.,  costs. 

2.  On  the  22nd  of  January,  1878,  and 
before  the  issuing  of  the  garnishee  sum- 
mons next  hereinafter  described,  Chap- 


(8)  Ed.  1868,  p.  620. 
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mail  paid  the  mm  of  112.  8«.  into  Court, 
into   the  hands  of  the  Registrar,  in  satis- 
faction of  the  jndgrment  against  him. 

3.  On  the  22nd  of  Febmary,  1878, 
Dolphin  sued  ont  a  garnishee  summons 
against  Thomas  Scott,  the  Begistrar  of 
the  Coort,  to  recover  the  IIZ.  3«.  paid 
into  his  hands  by  Chapman  in  satis&ction 
of  Layion's  judgment,  claiming  that  sum 
as  money  receiTed  by  Scott  to  the  use  of 
Layton,  or  as  moner  holden  by  Scott  as 
tnutee  for  layton  absolutely. 

4.  Scott,  the  B«gi8trar,  appeared,  and 
sabmitted  to  the  jndgment  of  the  Court ; 
bat  Mr.  Simmons,  who  had  been  Layton's 
solicitor  in  the  proceedings  against  him, 
intervested,  and  daimed  the  fond  in  Court 

'  as  assignee  of  Layton. 

5.  Simmons,  the  intervener,  made  two 
points — first,  he  relied  upon  his  title 
under  the  assignment,  which,  he  con- 
tended, being  prior  in  date  to  the  gar- 
nishee summons  against  Scott,  overrode 
the  title  of  Dolphin  thereunder ;  and,  se- 
condly, he  argued  that  the  proceedings 
were  misconceived,  and  that  a  garnishee 
summons  did  not  lie  against  Scott,  the 
Begistrar,  who  could  not  be  said  to  be 
Layton's  debtor  by  reason  of  the  payment 
of  the  money  into  Coui-t  to  layton's 
credit. 

6.  The  Judge  of  the  County  Court  de- 
cided that  the  allied  assignment  to 
Simmons  was  void  within  the  statute  of 
Elizabeth  (13.  c.  5) ;  and  no  question  is 
to  be  raised  upon  that  part  of  his  de- 
cision. 

7.  He  further  decided  that,  assuming 
Simmons  to  have,  under  the  circum- 
Biances,  a  locus  gtanH  to  dispute  the  lia- 
bility of  the  Begistrar  to  proceedings  by 
garnishee  summons,  such  a  summons  dvi 
Re  against  him  as  being,  qytoad  hoc,  the 
banker  of  layton;  but  on  this  point 
(which  is  one  of  general  importuice), 
he  gave  leave  to  appeal. 

The  question  for  the  opinion  of  the 
Court  was: — 1.  Whether  a  proceeding 
by  way  of  garnishee  summons  could,  un- 
der the  circumstances  above  stated,  be 
maintained  by  Dolphin  against  Scott. 

Dodd,  for  the  appe]]ant.>-The  sole  ques- 
tion is  whether  money  in  the  hands  of 
the  B^istrar  under  the  circomstanues 
stated  in  the  case,  can  be  attached. 


maoAXutAa  im  to  ihohaelicas  i87». 
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By  Order  in  Council,  the  sections  of 
the  Common  Law  Procedure  Acts,  1854 
(17  d>  18  Vict.  c.  126.  sects.  60t67),  and 
1860  (23  &  24  Vict.  c.  126.  sects.  2&-31), 
relating  to  attachment  of  debts,  are 
extended  to  County  Courts  (see  PoUock't 
Ooumty  Oowrt  Practice,  8th  edit.  pp.  211, 
841,  w6),  so  that  there  is  no  difference 
in  this  respect  between  the  practice  of 
the  Superior  Courts  and  the  County 
Courts. 

Before  a  garnishee  summons  can  be 
maintained  it  must  be  shewn  that  the 
garnishee  is  indebted  to  the  judgment 
debtor  in  respect  of  a  debt  for  which  he 
could  be  sued  by  the  latter.  (County 
Court  Bules,  1875,  Order  XXIV.  rules  3 
and  4).  In  the  present  case  the  money 
has  been  paid  into  Court,  into  the  hands 
of  the  Registrar,  in  pursuance  of  County 
Court  Rtdes,  1875,  Order  XVni.  rule  6. 

[Dimuir,  J. — 1  can  see  no  distinction 
between  the  Registrar  of  the  County 
Court  and  the  Masters  of  this  Court.] 

Bodd  was  then  stopped  by  the  Court. 

The  plaintiff  and  the  garnishee  did  not 
appear. 

LosD  CoUBiDOl,  C.J.  —  I  entertain 
no  doubt  on  this  question.  I  am  clearly 
of  opinion  that  money  thus  paid  to  the 
Registrar  of  the  County  Court  cannot  be 
subject  to  process  of  attachment. 

Denuan,  J.,  oononrred  (1). 


Solicitors— Pitmtin  &  Laa«,  agents  for  W.  B. 
Simmons,  Birmingliam,  for  appellaot. 


[IN  THE  (iUEEarS  BENCH  DIVISION.] 
1879.     1  TATLOH  {apjpMcmt)  v.   qood- 
March  25.  J  win  (retponient). 

Highway  Act  (,5  &■  6  WiU.  4.  c.  60), 
9.  78— fWioiM  Driving  of  Oarriage  along 
Highway — Bieyde. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Eep.  M.C.  104.] 


(1)  See  Sttvent  y.  Phel^t,  44  htMt  J.  Rep. 
Chanc.  680, 
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THB  T0RK8HIRB    BAMKINO   COH- 
PANT  «.  BBITSON  AND  HXGOCK. 


TIN  THE  OOHMOK  PLEAS  DIVISIOH.] 

1878. 

Dec.  5. 

1879. 

March  13 

April  24u  J 

ParUfutrtkif  carried  on  in  the  Name  cf 
an  Indmduai  Member — Bill  of  Exchange 
— Aceommodativn  Aeeq^tanec  of  Indimduai 
Member — LidbUUy  of  Dormant  Partaert — 
Ontu  of  Proof. 

Where  a  parinerthip  is  earried  on  in  the 
name  qf  on  indAaidnial  member  of  it,  any 
note  or  other  obligation  signed  by  eneh  in- 
dividual member  in  hie  name  it  prima 
facie  pretumed  to  he  the  note  of  the  indi- 
vidual and  not  of  the  partnenhtp. 

Plaintiffa  tned  the  d^endants,  Beatson 
and  Mycook,  on  two  bUl*  of  exchange :  one 
drawn  by  K.  on  W.,  and  indorted  "  WU' 
Uam  Be€it$on;"  the  other  drawn  by  0., 
addressed  to  "Mr.  WUUam  Beatson,  Che- 
mical Works,  Botherham,"  and  aeeepted 
and  indorsed  "  WiUiam  Beatson." 

Before  Jamuary,  1878,  Beatson  had  ear- 
ried  on  the  businets  of  a  chemical  manu' 
faeturer  at  BotherJum.  On  the  1st  of 
January  the  two  defendants  entered  into  a 
partnerslwp  in  the  same  bueineu,  on  the 
terms  &at  the  style  of  the  firm  was  to  be 
"  WiUiam  Beatson,"  that  Beaison  was  to 
hone  the  whole  management  of  the  business, 
and  that  neither  partner  should  have  autho- 
rity to  draw,  indorse,  or  accept  biUs  without 
the  previous  consent,  in  writing,  of  the 
other.  Beatson  had  kept  an  account  ai  the 
Botherham  baTik  for  several  years :  after 
the  formation  of  the  partnership  no  change 
was  made  eUlier  in  the  heading  of  the  ac- 
covmt  ai  ihis  hank,  or  in  the  method  of 
keeping  it.  Ik  was  headed  "  WiUiam  Beat- 
son,  Esq."  The  firm  had  no  separaie 
account. 

The  hills  sued  on  were  dated  respectively 
the  6th  and  ISth  of  March,  1878,  and  were 
renewals  of  earlier  bills,  originating  in  ac- 
eommodaiton  transactions,  between  Beatson 
and  C,  K.  and  W.  The  biUs  were  in- 
dorsed and  accepted  by  Beatson  without 
the  knowledge  of  My  cock.  The  proceeds 
of  the  bills  went  into  the  account  at  the 
BotherJiam  bank,  and  Beatson  drew  on 
this  account  from  time  to  time  for  goods 


supplied  to  Ote  businses,  but  Am  aeeowtU 
WH&  the  bank  liof  overdrawn ;  and  he  had 
drawn  out  of  the  aoeount,  for  his  oum  pur- 
poses, a  much'  larger  sum  than  was  brought 
into  the  account  by  the  proceeds  of  the  biUs 
in  question.  The  plamt^s  who  had  dis- 
counted thebiUs  on  the  14iA  and  18th  of 
March  respectively  never  heard  of  the  ems- 
ienee  of  any  partnership  vntUfour  months 
afterwairds^  and  knew  nothing  of  Myeoek 
tiU  then:— 

Held,  that  Mycock  was  not  Uable  on  the 
bUU  as  dormant  partner. 

Action  on  two  bills  of  exchange,  tried 
at  the  Leeds  October  Assises,  1878,  be- 
fore Lmdlej,  J.,  and  a  special  jury,  when 
the  defendant  Beatson  allowed  judgment 
to  go  by  definlt,  and  a  veraiot  uid 
judgment  were  entered  for  the  plaantiffii 
against  the  defendants  Beatson  and  My- 
cook. A  role  for  a  new  trial  was  after, 
wards  obtained  on  several  grounds;  bat 
the  qnestion  nuunly  argoed  was  whether, 
upon  the  proved  £tcte,  there  was  any 
evidence  of  liability  on  the  part  of  the 
defendant  Myoock. 

The  case  was  argaed  on  the  5th  of 
December,  1878,  and  the  18th  of  March, 
1879.  The  fiusts  of  the  case  are  snffi- 
deniJy  stated  in  the  judgment  of  tiie 
Court. 

Bigby  Seymour  and  Tinddl  AOnnson, 
for  the  plaintiffis,  shewed  cause  against 
the  rule  for  a  new  trial,  and  contended 
that,  as  "William  Beatson"  was  the 
name  of  the  firm,  and  the  defendant 
Mycock  a  sleeping  partner,  he  was  liable 
on  a  bill  drawn  in  uie  partnership  nama 

Waddy  and  Oainsford  Bruce,  for  the 
defendants,  in  support  of  the  rule,  con- 
tended that  "William  Beatson"  was 
prima  facie  the  name  of  the  individual, 
and  that  the  onus  of  shewing  that  the 
bill  was  the  bill  of  the  firm,  and  not  of 
tiie  individual  partner,  layonthe  plaintifis. 

In  addition  to  the  authorities  referred 
to  in  the  judgment,  the  following  were 
cited  -.—Edmunds  v.  BusheU  (1) ;  Bylef 
on  BiUs;  Siffkin  v.  WaUcer  (2);  Baker 

(1)  35  Law  J.  Hep.  Q.B.  30;  t.  c.  Law  Rep.  1 
ft.B.  07. 

(2)  2  Campb.  308. 
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YorktUr*  Banking  Co.  ▼.  Beatso»,  C.P. 

▼.  CharUm  (S)  ;  Ex  parte  Buckley  (4) ; 
The  BatiJc  of  Scotland  v.  Watson  (5); 
ShimffY.  WOkt  (6);  NiehoUonr.  BicJc- 
OtB  (7);  Uoyd  y.  Ashby  (8);  Ex  parte 
Baird  (9);  1  Parsons  on  Billt,  p.  182; 
and  the  following  American  cases: — 
Woodward  y.  Wmshin(}ff);  The  Manu- 
faeturen'  Bank  y.  Winshm  (11);  The 
Mere€uMe  Bank  y.  Vox  (12);  and  In  rs 
Warrm  (18). 

Our.  otlv.  imJt. 

The  jndgmeni  of  the  Conrt  (14)  was, 
on  the  24th  cf  April,  1879,  deliyered  by 

Dsmuir,  J. — In  these  two  actions,  the 
second  of  which  was  to  abide  the  event 
of  the  fint,  the  plaintifis  were  the 
holders  of  two  bills  of  exchange.  The 
defendant,  Beatson,  had  allowed  jndg- 
ment  to  go  bjr  def anlt ;  and  the  qnestion 
was  wheuier  the  defendant  Mycock  was 
liable  as  Beatson 's  partner. 

The  first  action  was  brought  npon  two 
hilts :  one  for  2762. 15».,  at  fonr  months, 
dated  the  6th  of  March,  1878,  drawn  by 
one  Kelly  on  one  Wilson,  and  indorsed 
"William  Beatson;"  the  other  for 
4842. 1S«.,  at  fbnr  months,  dated  the  18th 
of  March,  drawn  by  one  Garr,  addressed 
to  ""Ml.  William  Beatson,  Chemical 
Works,  Botherham,"  and  accepted  and 
indorsed  "  William  Beatson."  The  bills 
were  discounted  hv  the  plaintiffs  on  the 
14th  and  18th  of  March  respectively.  It 
appeared  that  these  bills  were  renewals 
of  earlier  bills  originating  in  accommo- 
dation transactions  between  the  defend- 
ant Beatoon  and  Garr,  Kelly  and  Wilson, 
and  that  the  bills  were  accepted  and  in- 
dorsed by  Beatson  without  the  knowledge 
of  Mycock.  Before  January,  1878,  Beat- 
son  had  carried  on  the  business  of  a 
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1  PeakeN.F.  111. 

14  He*.  &  W.  489 ;  «.  e.  14  Law  J.  Bep. 

841. 

1  Dow.  40. 

1  £aat48. 

2  E.  &  E.  4S7;  8.  c.  20  Law  J.  Eep.  aB. 

2  B.  ft  Ad.  28. 

I«w  Sep.  6  Ch.  App.  72<. 

12Kek.430. 

8  Kdc.  II ;  a.  e.  22  Man.  Bep.  11. 

88  Maine,  600. 

Daveia,  820. 

Deninan,  J.,  and  Lopea,  J. 


chemical  manufacturer  at  Botherham.  On 
the  1st  of  January,  1878,  the  two  defend, 
ante  entered  into  partnership  in  the  same 
business,  on  the  terms  that  the  style  of 
the  firm  was  to  be  "  William  Beatson ; " 
that  the  defendant  Beatson  should  have  . 
the  whole  management  of  the  business ; 
that  neither  partner  should  have  autho- 
rity to  draw,  indorse,  or  accept  bills 
without  the  previous  consent,  in  writing, 
of  the  other.  The  plaintiffs  never  heattl 
of  the  ezistenoe  of  any  partnership  until 
long  after  the  discount  of  the  bills, 
namely,  on  the  17th  of  July,  and  knew 
nothing  of  Mycock  until  then.  Beatson 
had  kept  an  account  at  the  SheflSeld  and 
Botherham  bank  for  fifteen  years.  After 
the  formation  of  the  partnership  no 
change  was  made  either  in  the  heading 
of  the  account  at  this  bank  or  in  the 
method  of  keeping  it.  It  was  headed 
"  William  Beatson,  Esq."  The  firm  had 
no  separate  account.  The  proceeds  of 
the  bills  went  into  this  account,  and 
Beatson  drew  on  this  account  from  time 
to  time  to  pay  for  g^oods  supplied  to  the 
business ;  but  his  account  with  the  bank 
was  overdrawn,  and  he  had  drawn  out  of 
the  account,  for  his  own  purposes,  a 
much  larger  sum  than  was  brought  into 
the  account  by  the  proceeds  of  we  hills 
in  question. 

It  appears  to  us  that  the  liabilihr  or 
non-liaoility  of  the  defendant  Myco<^  in 
this  case  must  turn  mainly  on  the  ques- 
tion whether,  where  the  name  of  a  firm 
is  identical  with  that  of  an  individual 
member  of  it,  and  that  indiyidual  member 
accepts  or  indorses  bills  of  exchange 
directed  to  or  indorsed  by  him  In  his  own 
name,  being  also  that  of  the  firm,  these 
are  to  be  t^en  to  be  prima  facie  the  bills 
of  the  firm  or  the  bills  of  the  individual 
member ;  in  other  words,  on  whom  is  the 
burden  of  proof  P  Does  it  lie  on  the 
plaintiff  to  shew  that  the  bill  is  one 
which  the  individual  member  had  autho- 
rity to  draw,  so  as  to  bind  the  firm  P  or 
on  the  defendant,  to  shew  the  contrary  P 

The  learned  JnJdg^  put  two  questions  to 
the  jury — First.  "  Was  the  name,  Wm. 
Beatson,  put  to  the  bills  to  denote  the 
firm,  or  to  denote  Wm.  Beatson  only  P  " 
and,  secondly,  "Did  the  bank  take  the 
bills  as  the  bills  of  the  diemioal  works, 
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YorJctkurt  Sanking  Co.  t.  Bm^mmi,  CP. 

whoever  their  proprietors  might  be,  or  as 
the  bills  of  Wm.  Beateon  only  P  "  The 
jury  found  as  follows : — "  The  bill  dated 
the  13th  of  March  having  been  drawn  by 
Josiah  Carr  &  Son  npon  Wm.  Beatson, 
at  the  address,  Chemical  Works,  Bother- 
ham,  we  agree  that  Wm.  Beatson's  ac- 
ceptance of  it  mnst  be  held  to  denote  the 
acceptance  of  the  firm.  The  bill  dated 
the  6th  of  March  gives  no  evidence  npon 
the  point  put  by  the  Judge." 

If  the  case  turned  upon  whether  these 
findings  were  satisfactory  or  not,  for  the 
purpose  of  giving  judgment,  we  should 
be  of  opinion  tlut  Uiey  were  not,  and 
that,  even  if  there  was  evidence  which 
required  to  be  submitted  to  a  jury  at  all 
in  the  case,  there  must  have  been  a  new 
trial.  The  reasons  given  by  the  jniy 
shew  that  they  were  not  answering  the 
questions  put  to  them  by  the  learned 
Judge,  but  rather  laying  down  the  pro- 
position that  Carr's  addressing  the  bill  to 
Beatson  at  the  works,  and  the  bill  being 
accepted  by  him,  was  evidence  that  it 
was  a  bill  intended  to  be  addressed  to  the 
firm,  and  therefore  binding  on  the  firm. 
The  bill  was,  in  fact,  addressed  to  "  Mr. 
Wm.  Beatson,  Chemical  Works,  Bother- 
ham,"  which  was  his  evidence ;  and  we 
think  that  this  mode  of  addressii^  the 
bill  is  really  no  evidence  at  all,  as  t^ainst 
Mycock,  tlmt  the  bill  was  a  bill  of  the 
firm,  or  one  which  the  plaintifFs  had  any 
ground  for  considering  to  be  a  bill  bind- 
ing on  any  one  but  WUliam  Beatson  per- 
sonally. The  jury  being  asked  after- 
wards what  they  said  as  to  the  bill  of  the 
13th  of  March,  said  that,  "from  the  fact 
of  its  being  put  in  connection  with  the 
other,  they  supposed  it  mnst  follow  the 
same  result." 

Both  sides  contended  that  it  was  not 
necessaiy  to  have  left  any  question  to  the 
jury  at  all,  Mr.  Seymour,  for  the  plain- 
tifiT,  urging  that,  because  "  Wm.  Beatson" 
was  the  firm  name,  and  the  defendant 
Mycock  a  sleeping  partner  in  a  firm  of 
that  name,  he  was  liable  as  in  an  ordi- 
nary case  of  partnership  with  an  ordinaiy 
firm  name,  as  "A.  &Co.,"  or  "A.  &  B.," 
or  "A.,  B.  &  Co.,"  Mr.  Waddy,  for  the 
defendant,  on  the  other  hand,  contending 
.that  "  Wm.  Beatson  "  was  prima  fade 
the  name  of  the  man  Wm.  Beatson,  and 


that  it  lay  on  the  plaintiff  to  establish 
t}iat  a  bill  accepted  or  indorsed  by  him 
in  that  name  was  a  bill  of  the  firm  and 
not  of  the  individual.  The  rule  was 
granted  on  the  ground  that  the  learned 
Judge  was  wrong  in  leaving  the  ques- 
tions he  left  to  the  jury,  and  that  the 
verdict  was  against  tibe  evidence.  But 
it  was  also  contended,  upon  the  argu- 
ment for  the  defendant  Mycock,  that  he 
ought  to  have  judgment,  upon  the  ground 
that  there  was  no  evidence  at  all  which 
could  properly  have  been  left  to  the  jury 
in  support  of  his  liability,  and  that,  npon 
the  undisputed  facts,  the  judgment  ought 
to  have  been  entered  for  him.  Several 
authorities  were  cited  on  both  sides, 
which  we  purpose  briefly  to  consider. 

The  question  is  stated  as  follows  in  the 
12th  edition  of  Byles  on  BUU,  p.  48 : — 
"  If  a  nutn  be  at  the  same  time  a  partner 
in  distinct  firms,  but  each  firm  use  the 
same  style,  and  he  draw  a  bill  in  the 
common  name  of  both,  it  has  been  held 
that  an  indorsee  may  charge  either  firm 
at  his  election.  But  where  the  name  of 
the  firm  is  the  same  as  the  name  of  the 
individual,  and  the  bill  is  drawn  by  the 
individual  for  his  separate  benefit,  per- 
haps the  firm  is  not  pledged."  In  WinUe 
V.  Oroiether  (15)  Bayley,  B.,  p.  318,  draws 
a  distinction  between  the  case  where  a 
partnership  name  is  pledged  and  the  case 
oi  Ex  parte  BolUho  (16),  in  which  a  joint 
and  a  separate  trade  were  carried  on  in 
the  name  of  the  same  individual.  In  that 
case  it  was  held  that  the  firm  was  not 
liable  unless  it  could  be  shewn  that  the 
bill  was  drawn  as  a  bilL  of  the  firm  and 
not  as  a  bill  of  the  individual  only.  On 
the  other  hand,  in  the  case  of  Fune  v. 
Sharuwod  (17),  where  the  defendants 
were  trustees  to  carry  on  the  business  of 
an  embarrassed  firm,  A.,  M.  and  K.,  in 
the  name  of  M.  only,  alone,  and  they 
employed  M.  to  carry  on  the  business,  it 
was  held,  under  the  particular  circmn- 
stances  of  the  case,  that  indorsements  of 
certain  bills  indorsed  by  M.  in  his  own 
name  were  prima  facie  the  indorsements 
of  the  defendants,  and  that  the  ontu  of 

(16)  1  Cr.  &  J.  316 ;  ».  c.  1  Tyrw.  210.    . 

(16)  1  Buck.  100. 

(17)  2  QJ3.  Bep.  117;  s.e.  11  Lav  J.  Btm, 
Q.B.  119. 
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abewing  that  the  indorsements  were  made 
on  acooant  of  the  separate  bneiness,  and 
not  on  that  of  the  tmstees,  which  was 
the  general  and  ostensible  business,  was 
on  mo  defendante.  The  Conrt,  however, 
in  that  case  lay  stress  npon  the  fact  that 
the  bills  were  disoonuted  with  persons 
who  were  in  the  habit  of  disoonnting  for 
the  firm  who  had  assigned  their  effects  to 
the  defendants,  and  said  that  the  cases 
cited  (Ex  parte  Bolitha  (16)  included) 
were  not  inconsistent  with  the  view  they 
took  of  the  case  under  consideration ;  so 
that  we  think  that  case  can  hardly  be 
regarded  as  laying  down  that,  in  every 
case,  the  otms  is  upon  the  defendants, 
where  a  bUl  is  drawn  by  a  person  whose 
name  is  the  same  as  that  of  the  firm  to 
which  they  belong,  to  shew  that  the  bill 
is  not  the  bill  of  &&  firm. 

In  the  present  case  the  only  evidence 
beyond  the  bill  itself  given  to  shew  that 
it  was  or  was  not  a  bill  intended  to  bind 
Ae  firm  was  the  evidence  of  Beataon  him- 
self, who  swore  that  he  did  not  so  intend ; 
that  the  bills  in  question  were  not  signed 
by  him  in  respect  of  any  trade  transaction, 
but  accommodation  mils,  never  brought 
into  any  partnership  book  or  account. 
Of  course  it  was  competent  to  the  jury  to 
disbelieve  Beatson,  but  unless  the  onus  of 
proof  lay  upon  the  defendants,  we  think 
there  was  no  evidence  upon  which  the 
jnry  could  have  found  properly  for  the 
plaintifEs  upon  that  question,  and  nothing 
which  conld  have  been  properly  put  to  the 
jury  as  evidence  to  contradict  Beatson  in 
that  respect.  The  only  evidence  relied 
npon  by  the  plainti£P8  for  the  purpose  was 
the  fact  that  Beatson  had  paid  the  pro- 
ceeds of  the  bills  into  the  account  kept  in 
his  name  at  the  bank ;  but  inasmuch  as 
that  account  wm  always  overdrawn  so 
far  as  he  was  concerned,  but  so  far  as  the 
business  was  concerned  there  was  always 
a  balance  in  hand,  we  do  not  think  that 
his  improper  conduct  in  raising  money  on 
biUs  for  his  own  puxposes  in  his  own  name 
can  properly  be  held  to  have  had  the  effect 
of  bmding  the  partnership,  or  to  amount 
to  evidence  that  the  bills  were  accepted 
or  indorsed  for  the  purposes  of  the  firm. 

Many  other  authorities  were  cited  from 
the  English  reports,  not  exactly  in  point, 
bat  bearing  more  or  less  npon  the  ques- 


tion whether  in  such  a  case  as  the  present 
the  presumption  is  in  &vonr  of  or  against 
the  liability  of  the  dormant  partner.  la 
JUmly  V.  Lye  (18),  where  one  of  two  part- 
ners drew  bills  in  his  own  name  which  he 
procured  to  be  discounted  by  a  banker 
through  the  same  agent  who  had  procured 
the  discount  by  the  same  banker  of  biUs 
drawn  in  the  name  of  the  partnership,  it 
was  held  that  the  banker  had  no  remedy 
upon  the  bills  so  drawn  though  the  pro- 
ceeds were  carried  to  the  partnership 
account,  the  money  being  advanced  solely 
on  the  security  of  the  persons  whose 
names  were  on  the  bills  by  way  of  dis- 
count and  not  of  loan  to  the  partnership, 
although  the  bankers  conceived  at  the 
time  that  all  the  bills  were  in  &ct  drawn 
on  the  partnership  account.  In  that  case 
Lord  Ellenborough,  0. J.,  said :  "  Nothing 
passed  from  the  defendants  to  induce  the 
plaintiff  to  believe  that  it  was  a  partner- 
ship concern  and  to  lend  his  money  on  that 
account."  Qrose,  J.,  adds:  "At  the  time 
when  the  discount  took  place  the  partner- 
ship had  made  no  contract  with  the 
discounter,  who  therefore  must  be  taken 
to  have  purchased  the  bills  of  one  of  the 
I  partners  only."  Le  Blanc,  J.,  says :  "  To 
charge  the  defendamts  on  these  bills  they 
must  appear  to  have  been  drawn  for  and  on 
account  of  the  partnership ; "  and  Bay  ley, 
J. :  "  There  was  no  contract  between  the 
parties  at  the  time."  This  case  appears 
to  US  to  be  strong  to  shew  that  where  no 
credit  is  given  to  a  partnership  on  the  face 
of  the  bill,  the  presumption  of  law  must 
be  that  the  individual  signing  the  bill  is ' 
the  only  person  liable  for  it,  in  the  ab- 
sence of  express  proof  of  authority  from 
his  partners  to  bind  the  fbrm  by  bills 
given  in  his  own  name,  as  well  as  of  the 
particular  bill  being  in  fact  a  bill  signed 
for  the  purposes  of  the  partnership.  The 
case  of  The  South  Oarolina  Bank  v<  Oase 
(19),  which  was  strongly  relied  upon  by 
the  plaintifis'  counsel,  appears  to  us  not 
to  assist  the  plaintiffs  in  tiie  present  case, 
because  there  the  transaction  in  question 
was  in  its  commencement  one  entered  into 
for  the  partnership  under  such  cironm- 
stances  as  to  make  them  liable  for  the 
dealings  of  the  individual  member.    It 

(18)  IS  East  7. 

(19)  »B.  «;  C.  427 ;  a.  c.  2  Han.  &  By.  4fi9. 
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has  been  doubted  whether  that  case  was 
rightly  decided — see  MUes'  Claim  (20) ; 
but  it  is  enough  to  say  that  it  tnmed  upon 
the  qaestion  whether  the  individaal  who 
signed  the  bills  had  at  the  time  he  sig^ned 
them  an  anthority  to  pledge  the  credit  of 
the  firm  by  an  indorsement  in  his  own 
name — see  per  Bayley,  B.,  in  Smith  v. 
Oraiven  (21);  and  the  case  was  one  in 
which  the  bills  were  not  accommodation 
bills  as  in  the  present  case,  as  between  the 
party  whose  signature  was  relied  upon 
and  the  other  original  parties  to  the  bill. 

In  Stephent  t.  Reynolds  (22)  it  was 
held  that  where  A.  and  B.  carried  on 
a  bosiness  in  partnership  in  the  name 
of  B.,  and  A.  accepted  a  bill  in  B.'s 
name  for  goods  sapplied  to  the  partner^ 
ship,  B.  was  livable  though  the  bill  was  not 
addressed  to  tiie  place  where  the  partner- 
ship business  was  carried  on,  bat  to  a 
place  where  he  carried  on  a  separate  busi- 
ness. There  is  some  difficulty  in  under- 
standing the  report  of  that  case,  and 
Bramwell,  B.,  did  not  agree  with  the 
judgment  pronounced;  but  it  does  not 
assist  us,  because  it  is  clear  that  the  main 
ground  of  the  decision  of  the  majority  of 
the  Judges  was  that  the  bill  had  been  ac- 
cepted ror  goods  supplied  to  the  firm. 

The  case  of  Bdmwnda  t.  BwheU  (1)  was 
not  a  case  of  partnership,  but  a  partner- 
ship name  was  used  where  the  whole 
business  was  the  business  of  the  defen- 
,  dant,  so  that  the  persons  advancing  money 
on  the  bills  were  necessarily  led  to  sup- 
pose that  they  Were  advancing  money  to 
a  collection  of  persons  in  busmess  or  on 
the  &ith  of  a  business  being  carried  on, 
and  not,  as  in  this  case,  without  anything 
to  lead  ibem  to  suppose  that  they  were 
dealing  with  the  individual  only  whose 
name  appeared  on  the  bills.  The  case  of 
Swcmy.  Steele  (23)  is  also  a  case  in  which 
tiie  Wis  sued  npon  were  accepted  in  a 
partnership  name  properly  so  called,  and 
IS  therefore  not  in  point.  Vere  v.  Aihby 
(24)  is  open  to  the  same  observation ;  so 

(20)  43  Law  3.  Kep.  Chanc.  732 ;  8.  c.  Law  Bep. 
9  Cb.  App.  at  p.  619. 

(21)  1  Cr.  &  J.  600. 

(22)  6  HurL  &  N.  SIS ;  a.  c.  29  Law  J.  B«p. 
Exch.  278. 

(23)  7  East  210. 

(24)  10  S.  ft  Q.  288. 


also  is  the  case  of  MeNmr  ▼.  FUming, 
cited  by  Lord  Bedeadale  in  8  Dow.  H.L. 
Gas.  229 ;  1  Montague  on  Partnership,  87. 
In  the  last  edition  of  Lindiey  on  Partner- 
ship, p.  842,  the  learned  author  lays  down 
the  law  as  follows :  "  Again,  persons  may 
carry  on  business  in  partnerahip  in  the 
name  of  one  of  themselves,  and  if  they  do 
they  will  be  liable  on  bills  accepted  by 
him  in  that  name  if  it  was  in  fact  used  to 
denote  all  the  partners,  but  not  other- 
wise." This  does  not  mean  that  the 
liability  of  the  firm  depends  simply  upon 
the  question  whether  the  person  accept- 
ing has  in  his  own  mind  an  intention  ot 
improperly  making  his  partner  liable  on 
bills  accepted  for  his  own  accommodation ; 
the  meaning  is  that  the  firm  will  be  bound 
if  the  bill  was  given  for  a  partnerahip 
purpose,  or  for  what  purported  to  be  a 
partnership  purpose,  and  was  not  known 
to  be  otherwise  by  the  peison  taking  the 
bOl.  The  statement,  moreover,  onfy  ap- 
plies to  ordinary  tradings  partnerships, 
which  are  prima  facie  bound  by  bills  given 
by  one  partner  in  the  name  of  the  firm. 
The  learned  Judge  himself  (Lindiey,  J.), 
having  read  this  judgment,  has  authorised 
us  to  give  this  explanation  of  the  passage 
in  question. 

We  think  there  is  great  force  in  Mr. 
Waddy's  argument,  that  if  the  mere  &ot 
that  there  is  a  partnership,  carried  on  in 
the  name  of  one  partner,  were  to  make 
the  firm  liable  for  all  bills  accepted  by 
that  partner,  it  would  be  possible  for  him 
to  bind  his  partner  to  an  unlimited  extent 
for  all  his  own  private  debts,  unless  the 
partner  could  shew  affirmatively  flusts 
which  should  disentitle  the  plaintifis  who 
never  heard  of  his  existence  to  make  him 
liable  upon  the  bill.  It  may  no  doubt  be 
said  it  is  his  own  fault  for  allowing  his 
partner  to  carry  on  business  in  his  own 
name.  But  this  seems  to  us  to  be  no  ground 
for  making  the  innocent  partner  liable  for 
debts  incurred  by  the  gnflty  partner 
wholly  for  his  own  purposes  and  not  for 
the  benefit  of  the  partnership,  in  a  case 
where  the  name  used  in  no  way  invites 
the  person  advancing  money  on  the  bills 
to  consider  that  there  is  any  plurality  of 
persons  undertaking  the  liability,  and 
where  there  are  no  circumstances  to  lead 
that  person  to  suppose  that  he  is  dealing 
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with  a  firm.  In  Mt^e*'  Olaim  (20)  Lord 
Jostice  James  forcibly  states  the  law  as 
foUows :  "  It  is  the  law  of  this  country, 
and  it  has  always  been  the  law  of  this 
coontrjithat  nobody  is  liable  npon  a  bill 
of  exchange  unless  his  name  or  the  name 
of  some  partnership  or  body  of  persons  of 
which  he  is  one  appears  either  on  the  face 
or  the  back  of  the  bilL ' '  We  think  that  is 
a  true  statement  of  the  law,  subject  only 
to  the  qualification  that  in  cases  where  a 
partnership  is  carried  on  in  the  name  of 
an  individual,  without  a  partnership  style, 
and  it  is  affirmatively  proved  that  the  bill 
in  question  is  one  accepted  for  partner- 
ship purposes,  or  with  the  authority  of 
the  partner,  the  name  of  the  individual 
may  have  the  same  efieot  as  the  name  of 
a  partnership  or  body  of  persons  in  ordi- 
nary cases  has  without  such  proof. 

In  America  it  has  long  since  been  de- 
cided  and  uniformly  held  that  where  the 
same  of  one  partner  is  identical  with  that 
of  the  firm  the  burthen  of  proof  is  upon 
the  plaintiff  to  shew  that  the  bill  is  the 
paper  of  the  firm  and  not  of  the  individual 

fartner.  Pearton  on  Bills  of  Exchange,  p. 
31,  so  states  the  law,  and  it  was  so  laid 
down  by  the  Supreme  Court  of  New  York 
in  Oliphant  v.  Mathets  (25),  and  by 
Story,  J.,  in  The  United  States  Bank  v. 
Bitmey  aiid  others  (26),  who  explains  the 
law  as  follows:  "Where  the  contract  is 
made  in  the  name  of  the  firm  it  will 
prima  fade  bind  the  firm,  unless  it  is 
vltra  the  business  of  the  firm,  whether 
the  firm  imports  on  its  face  a  company,  as 
A.  B.  &  Co.,  or  A.  B.  &  C,  then  the  con- 
tracts made  by  the  partners  in  that  name 
bind  the  firm,  unless  they  are  known  to 
be  beyond  the  scope  and  business  of  the 
firm.  But  where  the  bosiness  is  carried 
on  in  the  name  of  one  of  the  partners  and 
his  name  alone  is  the  name  of  the  firm,  it  is 
necessary  not  only  to  prove  the  signature, 
but  that  it  was  used  as  the  signature  of 
the  firm  by  a  party  authorised  to  use  it  on 
that  occasion  and  for  ffiat  purpose.  In 
other  words,  it  must  be  shewn  to  be  used 
for  partnership  objects  and  as  a  partner- 
ship act,"  See  also  Story  on  Partnership, 
SB.  106  and  142.    We  thiok  that  this  is 
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in  accordance  with  the  trae  principles  of 
the  law  of  aeency,  of  which  the  law  of 
partnership  is  a  branch,  and  that  the 
freight  of  English  authority  is  in  fSfivour 
of  the  American  view  of  the  law.  Mr.  J. 
A.  Bassell,  in  the  11th  edition  of  Ohitty 
on  BUls,  lately  published  by  him,  p.  57,  - 
states  the  law,  as  we  think  correctly,  to 
the  same  efiect.  We  are  of  opinion,  then, 
that  this  was  a  case  in  which  the  plain- 
tifis  were  bound  affirmatively  to  prove  the 
defendant's  liability  on  the  bills  in  ques- 
tion by  proving  something  more  than 
that  the  defendant  was  a  partner  in 
business  with  Beatson. 

It  was  indeed  argued  on  behalf  of  the 
plaintifis  that  there  was  evidence  in  the 
case  that  the  proceeds  of  these  bills  were 
applied  for  the  purposes  of  the  firm,  and 
of  such  dealings  between  the  defendants 
as  that  an  authority  might  properly  be 
inferred.  If  we  thought  this  was  so,  we 
should  still  have  thought  it  necessary, 
owing  to  the  manner  in  which  the  ques- 
tions were  put  and  answered  by  the  jury, 
to  have  made  the  rale  absolute  for  a  new 
trial ;  but,  for  the  reasons  given  above, 
we  are  of  opinion  that  there  was  no  evi- 
dence at  all  proper  to  be  submitted  to  the 
jury  in  iavour  of  the  plaintifis'  contention. 
The  bills  were  clearly  accommodation 
bills  for  Beatson's  benefit;  there  was 
nothing  on  the  face  of  them  to  indicate 
that  any  but  Beatson  was  to  be  bound. 
The  only  evidence  given  as  to  the  inten- 
tion to  bind  Mycock  was  ag^nst  such 
intention,  and  there  was  no  general  or 
special  authority  to  Beatson  to  draw  bills, 
or  evidence  of  a  mutual  intention  that 
Mycock  should  be  so  bound.  Under  these 
circumstances  we  feel  bound,  under  the 
power  given  to  us  by  Order  XL.  rule  10, 
to  enter  judgment  for  the  defendant 
Mycock,  with  costs,  and  to  set  aside  t.he 
judgment  for  the  plaintifis  as  against  him. 

Judgment  for  iefendard  Mycock, 


Solicitors — J'ocolis  &  Vincent,  agents  for  North 
&  Son;s,^ed8,  for  plaintiffs ;  Learoyd,  Learoyd 
&  Peace,  for  defendants. 


m)  16  Barbour  608. 
(36)  6  Hason  176. 
Vol.  48.— Q.B.,  C.P.  &  Exch. 
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[IN  THE  BXCHEXIUEB  DIVISION.] 
1879.       1     COOPBE      V.       THE       LONDON, 

March  28.  >      bbighton  and  socth  coast 

April  1.    J  EAILWAT  COMPANY. 

BaUtBoy  Oompany — Passenger's  Season 
Ticket — Forfeiture  of  Deposit  for  Breach 
of  OondHions  —  Delivery  of  Ticket  on 
Expiry. 

Upon  purchasing  a  passenger's  season 
ticket  from  the  defendants  the  plaintiff  agreed 
to  be  bound  by  certain  conditions,  of  tohich 
one  was  that  all  benefit  of  the  ticket,  in- 
cluding a  d^osit  of  ten  shillings  paid  with 
the  price,  should  be  fotfeited  on  breach  of 
amy  of  the  conditions,  and  another  eondition 
was  that  the  ticket  should  be  delivered  up 
on  the  day  after  expiry.  The  plaintiff  dtd 
not  deliver  up  the  tidcet  on  the  day  after 
expiry,  but  delivered  it  vp  within  a  time 
which  was  fownd  upon  the  trial  to  he  a 
reasonable  time.  The  defendants  refused 
to  return  the  deposit : — ^Held,  that  the  de- 
fendants were  justified  on  the  ground  that 
compliance  by  the  plaiaUff  with  the  stipu. 
lotions  of  the  contra^  was  a  eondition  pre- 
cedent to  his  right  to  a  return  of  the  deposit. 

Cask  stated  by  way  of  appeal  from  the 
City  of  London  Goart. 

1.  This  ia  an  action  commenced  in  the 
Ciiy  of  London  Court  to  recover  the  sum 
of  10s.  deposited  by  the  plaintiff  with 
the  defendants  under  the  oirctunstances 
hereinafter  mentioned. 

2.  In  September,  1876,  the  plaintiff 
applied  to  the  defendants  for  a  season 
ticket  to  entitle  him  to  travel  for  one 
month  to  and  fro  between  London  and 
Brighton.  He  thereupon  signed  a  me- 
morandum, agreeing,  as  the  holder  of  his 
then  present  or  any  future  main  lino 
season  ticket,  to  abide  by  and  conform  to 
the  following  conditions : — 

"  Conditions  upon  which  Main  Line 
Season  Tickets  are  issued  and  accepted. 

"  1.  That  it  is  to  be  used  subject  to 
and  in  conformity  with  the  company's 
bye-laws,  rul^  regulations  and  time- 
tables from  time  to  time  in  force.  2. 
That  it  is  available  only  at  and  between 
the  two  stations  named  thereon,  including 
intermediate  stations,  but  no  other.  3. 
That  it  is  not  to  be  used  by  any  person 
other  than  the  person  named  thereon. 


4.  That  on  every  demand  it  is  to  be 
shewn  to  any  officer  of  the  company,  and 
that  it  is  to  be. considered  as  the  property 
of  the  company,  to  be  delivered  up  at  the , 
secretary's  office  on  the  day  after  expiry 
or  on  forfeiture.  5.  [Non-uability  of  the 
company  for  delay,  dbc.,  of  trainfl.]  6.  That 
the  ticket  and  all  benefit  and  advBiitages 
thereof,  including  the  deposit,  shall  be 
absolutely  forfeited  to  the  company  if  it 
shall  be  lost  or  in  case  of  any  breach  of 
any  of  the  above  conditions.  7.  [For  any 
journey  not  included  in  the  ticket,  the 
holder,  before  starting,  to  pay  excess  or 
other  proper  fare,  otherwise  to  pay  full 
fare  from  the  point  of  starting]." 

8.  The  plaintiff  at  the  same  time  paid 
to  the  defendants  the  usual  charge  for 
the  season  ticket  and  also  the  usual  de- 
posit of  10«.  thereon. 

4.  The  season  ticket  applied  for  by  the 
plaintiff  was  then  filled  up  and  htmded 
to  him  by  the  defendants.  On  the  back 
of  the  ticket,  besides  a  copy  of  the  con- 
ditions, was  the  following  note: — "  In 
the  event  of  this  ticket  being  lost  a  re- 
ward of  lOs.  will  be  given  to  any  person 
who  brings  it  to  the  secretary,  London 
Bridge  Station." 

5.  The  plaintiff  renewed  his  ticket  for 
another  month  on  the  same  conditions. 

6.  A  few  days  before  the  expiration  of 
the  second  month  the  defendants  sent  to 
the  plaintiff  a  notice  reminding  him  that 
if  he  did  not  wish  to  renew  the  ticket, 
he  ought  to  return  it  immediately  upon 
expiry. 

7.  The  said  season  ticket  was  returned 
to  the  defendants  a  few  days  after  its 
expiration,  the  plaintiff  at  the  same  time 
requesting  the  return  of  the  10«.  deposit, 
which  was  refused  on  the  ground  that 
the  ticket  was  not  returned  on  the  day 
after  expiry.  The  Court  found  as  a  &ct 
that  the  ticket  was  returned  within  a 
reasonable  time. 

8.  The  Court  gave  judgment  for  tbe 
plaintiff,  but  gave  the  defendants  leave 
to  appeal. 

9.  The  question  for  the  Divisional 
Court  is  whether  or  not  under  the  cir- 
cumstances aforesaid  the  plaintiff  is  en- 
titled to  recover. 

The  appeal  was  heard  on  the  28th  of 
March  and  the  1st  of  April. 
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JeutM  (Moseleiy  with  bim),  for  the 
defendants. — The  qaestion  is  merely,  what 
is  the  meaning  of  the  contract?  The 
law  aa  to  penalties  does  not  apply  to 
forteitnre  of  a  deposit  —  Hinton  v. 
Sfarhes  (1). 

0.  H,  Anderson  {A.  M.  Bremner  with 
him),  for  the  plaintiff. — The  objection 
supposed  to  be  supported  by  Hinton  y. 
Sparkes  (1)  is  answered  by  In  re  The 
Dagenham  Bock  Oompany ;  ex  parte  Hidae  ■ 
(2).  A  penalty  or  forfeiture  inserted 
only  for  a  collateral  object  is  to  be  re- 
garded as  intended  only  as  a  security  for 
damage  really  incurred — Story's  Equity 
Jur.,  section  1314,  and  the  defendants  do 
not  allege  that  they  have  been  damnified. 
Further,  the  case  falls  within  the  well- 
established  rule  for  distinguishing  be- 
tween a  penalty  and  liquidated  damages, 
that  a  sum  mentioned  in  a  contract  as 
damages  for  the  non-performance  of  any 
of  a  great  number  of  stipulations  must 
be  treated  as  a  penalty— 1»  re  Newman; 
ex  parte  Oapper  (8).  He  referred  also  to 
Wool/e  V.  Home  (4)  and  Bettim  y.  dye  (5). 

Jeune,  in  reply. — Equity  will  not  inter- 
fere where  liquidated  damages  were  in- 
tended— Story's  Equity  Jur.,  section  1318. 
And  the  fact  of  deposit  shews  that  in- 
tention— Lea  V.  Whitaker  (6).  He  re- 
ferred also  to  The  London  Tramteays  Com- 
pony  y.  BcvUoy  (7). 

Kbllt,  C.B. — The  case  before  us  is  a 
case  of  yery  small  importance  to  the 
plaintiff,  but  of  immense  importance  to 
the  defendants. 

No  one  can  doubt  the  necessity  to  the 
defendants  of  their  carefully  protecting 
themselyes  from  frauds  consequent  on 
the  loss  of  tickets  such  as  this,  or  failure 
to  deliyer  them  up  when  expired. 

(1)  87  Law  J.  Rep.  C.P.  81 ;  •.  c  Law  Hep. 

3  C.P.  161. 

(2)  43  Law  J.  Rep.  Chanc.  261;  s.  c.  Law  Rep. 
8  Chanc.  1022. 

(3)  46  Law  J.  Rep.  Bankr.  67;  s.  e.  Law  Rep. 

4  Ch.  D.  724. 

(4)  46  Law  J.  Rep.  Q.B.  fi34 ;  a.  c.  Law  Sep.  2 
ft.B.D.365.  ^ 

(6)  46  Law  J.  Rep.  aB.  209 ;  f .  c.  Uw  Rep.  1 
Q.B.  D.  188. 

(6)  Law  Rep.  8  C.P.  70. 

(7)  47  Law  J.  Rep.  M.C.  8;  «.  c.  Law  Rep.  3 
<l.?.  D.  217. 
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The  contract  is  yery  plain  and  clear ; 
and  no  doubt  can  arise  as  to  the  moaning 
of  the  two  clauses  we  have  to  consider, 
two  of  the  conditions  upon  which  the 
ticket  was  issued  and  accepted.  One  is — 
"  6.  That  the  ticket  and  all  benefit  and 
advantages  thereof,  including  the  deposit, 
shall  be  absolutely  forfeited  to  the  com- 
pany if  it  shall  be  lost  or  in  case  of  any 
breach  of  any  of  the  aboye  conditions." 
And  the  other,  namely,  the  4th,  is,  "  That 
on  eyery  demand  the  ticket  is  to  be  shewn 
to  any  officer  of  the  company,  and  that  it 
is  to  be  considered  as  the  property  of  the 
company,  to  be  deliyered  up  at  the  secre- 
tary's office  on  the  day  after  expiry." 
According  to  the  dear  language  of  the 
contract,  the  ticket  with  all  benefit  thereof, 
including  the  deposit,  is  to  be  forfeited  if 
the  ticket  be  not  deliyered  up  on  the  day 
after  expiry.  It  would  be  making  a  new 
contract  between  the  parties,  in  lien  of 
that  which  they  themselyes  haye  made,  to 
bold,  as  we  are  asked,  that  deliyery  of 
the  ticket  within  a  reasonable  time  after 
expiry  (a  time  which  would  be,  to  say 
the  least,  yery  difficult  to  determine) 
satisfies  the  terms  of  the  contract.  The 
terms  of  the  contract  then  being  clear, 
and  directly  opposed  to  the  plaintiff's 
claim,  are  we  neyertheless  to  say  that  th« 
plaintiff  is  entitled  to  recoyer  P  I  think 
we  cannot.  If,  on  the  ground  that  the 
forfeitnre  is  to  be  deemed  a  penalty  and 
not  liquidated  damages,  we  say  that  the 
plaintiff  is  entitled  to  reooyer,  we  say  in 
effect  that  the  plaintiff  was  not  in  any 
way  bound  by  the  conditions. 

It  is  noticeable  that  the  defendants  haye 
said,  upon  the  back  of  the  ticket,  that, "  in 
the  event  of  the  ticket  being  lost  a  re- 
ward  of  10«.  will  be  given  to  any  person 
who  brings  it  to  the  secretary,  London 
Bridge  Station,"  so  that  if  the  holder 
of  a  ticket  may  recover  his  deposit  of 
lOs.  notwithstanding  loss  of  the  ticket, 
the  defendants  may  be  required  to  pay 
the  deposit  of  10«.  when  they  may 
have  already  paid  10».  reward  to  the 
finder. 

The  aathorities  from  the  Courts  of 
Equity,  which  haye  been  cited  for  the 
plaintiff,  have  no  application  to  this  case. 

Hawkins,  J. — I  am  also  of  opinion 
that  our  judgement  must  be  for  the  ap- 
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Cooper  T.  London,  Brighton,  ^e.  Sail.  Co.,  Bzcb, 

pellantB.  I  think  that  fulfilment  of  each 
of  the  conditions  referred  to  in  clanse  6 
was  necessary  as  a  condition  precedent 
to  the  plaintiff's  right  to  recover. 

It  is  not  necessary  for  ns  to  consider 
whether  the  intention  of  the  parties  was 
reasonable  or  unreasonable,  bnt  I  may  say 
that  I  entirely  agree  with  my  Lord  that 
the  defendants  would  expose  themselves 
to  much  fraud  if  they  did  not  take  great 
care  in  the  matter  of  requiring  return  of 
tickets  on  expiry. 

On  the  ground  that  the  conditions 
upon  which  the  plaintiff  was  to  be  entitled 
to  a  return  of  his  deposit  were  not  ful- 
filled, I  am  of  opinion  that  the  plaintifi* 
is  not  entitled  to  recover  and  that  oar 
judgment  must  be  for  the  appellants. 

Judgment  for  the  ajipeUants. 


Solicitor* — T.  C.  Bnasel,  for  pUutiff;   Norton, 
Bose,  Norton  &  Brewer,  for  defendants. 


[IN  THE  QXTEEN^  BENCH  DIVISION.] 

1879.    1  THE  PBISON  COMMISSIONEBS  V.  THB 

May  13.  j      cokporatioii  of  livirpool. 

Prison  Act,  1877  (40  ^  41  Vict.  e.  21), 
»$.  4,  67 — •Expense  inourred  in  Mainten- 
anee  of  Prisoners — Prison  Gommissioners 
— Boy  sent  after  Imprisonment  to  Befor- 
matmy  —  Expense  of  supplying  proper 
Clothing  for  Reformatory — Prison  Authori- 
ties— Reformatory  Schools  Act,  1866  (29 
^  30  Yid.  c.  117.  s.  23). 

The  expense  of  providing  a  youthful 
offender  sentenced  to  be  detained,  after  a 
term  of  imprisonnieiit,  in  a  reformatory, 
frith  suitable  clothing  for  admission  to  such 
reformatory,  is  an  expense  incurred  for 
"  the  maintenance  of  a  prisoner,"  for  which 
the  Prison  Oommissioners  are  responsible, 
under  the  Prison  Act,  1877. 

This  was  a  SPKOUt  Ciss  stated  as 
follows : — 

1.  Down  to  the  commencement  of  the 
Prison  Act,  1877,  the  Corporation  of 
Liverpool  were  the  prison  authority  of 
Liverpool  and  for  the  borough  prison  of 
that  borough ;  and  as  such  authority  they 


were  liable  to  defray,  and  did  defiray,  the 
expenses  mentioned  in  section  23  of  the 
Reformatory  Schools  Act,  1866,  in  the 
case  of  youthftd  oflTenders  sentenced 
under  section  14  to  be  sent  to  and  de^ 
tained  in  a  certified  reformatory  school 
after  imprisonment  in  the  borough  prison 
of  the  borough. 

2.  On  the  28th  of  March,  1879,  T. 
Mullooh  was  convicted  by  a  magisirate 
for  the  borough  of  Liverpool,  and  was 
duly  sentenced  to  be  imprisoned  for  more 
than  ten  days  in  the  borough  prison,  and 
to  be  sent  at  the  expiration  of  the  term  of 
his  imprisonment  to  a  reformatory  school, 
and  to  be  detained  there  for  a  period  of 
five  years. 

3.  Mulloch  was  imprisoned  in  accord- 
ance with  the  sentence,  and  was  sent  by 
the  plaintifis  to  the  reformatory  school, 
and  was  there  detained  under  the  sen- 
tence. 

4.  Under  the  Prison  Act,  1877,  the 
prison  powers  are  vested  in  a  Secretary  of 
State,  and  during  the  imprisonment  of 
Mulloch  in  the  said  prison  the  general  re. 
gulation  of  such  prison  was,  and  still  is, 
vested  in  the  plaintifiia,  subject  to  the 
control  of  a  Secretary  of  State. 

5.  6.  At  the  time  of  the  removal  of 
MuUoch  to  the  reformatory,  he  was  pos- 
sessed of  proper  clothing  necessary  for  his 
conveyance  from  prison  to  the  school  at 
the  expense  of  the  plaintiffs ;  and  clothing 
was  provided  by  the  plaintiffs  for  the  pur- 
pose of  his  admission  at  a  cost  of  30«. 

The  question  for  the  opinion  of  the 
Court  was  whether,  having  regard  to  the 
provisions  of  the  Prison  Acts,  1865  and 
1877,  and  the  Reformatory  Schools  Act, 
1866,  the  defendants  were  liable  to  repay 
to  the  plaintiffs  the  sum  expended  for 
providing  proper  clothing  for  the  admis- 
sion of  Mulloch  to  the  reformatory  school 
(1). 

(1)  By  the  Frison  Act,  ISSfi  (28  &  29  Viet  c. 

126),  B.  6,  the  council  of  a  borough  is  nude  the 
"  prison  authority"  for  a  borough  priion. 

By  the  Beformatory  Schools  Act,  1886  (29  &  SO 
Vict.  c.  117),  s.  14,  certain  youthful  offenders  sen- 
tenced by  a  magistrate  "  for  the  term  of  tan  days 
or  longer"  may  also  be  sentenced  "  to  be  sent  at 
the  expiration  of  his  period  of  imprisonment  to  a 
certified  reformatory  school  for  a  period  of  not 
lees  than  two  years  and  not  more  thnn  Are  years." 
By  section  28,  "  the  expense  of  conveying  to  say 
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Primm  Committioiun  r.  Corporation  of  Liverpool, 
Pokmd  (the  Attorney -Qeneral  with 
him),  for  tiie  plaintiffs. — The  defend- 
ants are  a  prison  authority  under  the 
Prison  Act,  1865  (28  &  29  Viot.  c. 
126),  8.  5,  and  as  such  were  liable  to  de- 
fray the  expense  of  Mnllooh's  conveyance 
to  a  certified  school,  as  well  as  the  "  Ex- 
pense of  proper  clothing  for  him  requisite 
for  his  admission  to  the  school" — 29  & 
30  Vict.  c.  117. 8. 23.  Under  the  Prison 
Act,  1877  (40  &  41  Vict,  c.  21),  the 
plaintiffs  are  no  doubt  liable  to  maintain 
a  prisoner  so  long  as  he  is  in  prison ;  but 
the  expense  of  providing  proper  clothing 
for  a  school  reformatory  is  not  an  "  ex- 
pense incurred  in  respect  of  the  main- 
tenance of  prisoners"  within  the  meaning 
of  section  4.  As  to  what  is  included 
under  the  term  "  maintenance  of  a  pri- 
soner," see  s.  57.  It  is,  moreover,  ex- 
pressly provided  by  s.  52  that  nothing 
contamed  in  the  Act  shall  affect  "the 
powers  or  jurisdiction  of  a  prison  au- 
thority in  relation  to  any  reformatory 
school"  under  the  Reformatory  Schools 
Act,  1866.  As  soon  as  the  conveyance 
to  the  reformatory  has  come  to  an  end 
the  imprisonment  is  at  an  end,  and  the 
defendants  become  liable,  under  29  &,  30 
Vict.  c.  117.  B.  23,  for  any  expense  in- 
curred in  providing  the  clothing  which 
is  required  before  a  youthful  offender 
can  be  admitted  to  a  school. 

certified  reformatory  school  any  youthfal  offender 
who  hai  been  diiected  to  be  detained  in  such  a 
•cbool,  and  the  expense  of  proper  clothing  for  him 
requisite  for  his  admission  to  the  school,  shall  be 
defrayed  as  a  current  expense  by  the  prison  autho- 
rity within  whose  district  he  has  been  last  im- 
prisoned." 

By  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21), 
prisons  are  vested  in  a  Secretary  of  State,  and  the 
general  regulation  thereof  in  Prison  Commission- 
ers. By  section  4,  "all  expenses  incurred  in 
respect  of  the  maintenance  of  prisoners  .... 
shall  be  de&ayed  oat  of  moneys  provided  by  V&t- 
Uament.''  By  section  67,  "  the  maintenance  of  a 
priaoner  includes  all  such  necessary  expenses  in- 
carred  in  nspeet  of  a  prisoner  for  food,'  clothing, 
cnstody,  safe  eonduet  and  removal  from  one  place 
to  anotiier,  or  otherwise,  fiom  the  period  of  his 
committal  to  prison  nntil  his  death,  or  discharge 
ftom  prison,  as  wonld,  if  this  Act  had  not  passed, 
be  payable  by  a  prison  authority."  By  section 
62,  "  Nothing  in  this  Act  contained  shall  affect 
the  Tgamtm  or  jurisdiction  of  a  prison  authority  in 
rebtioo  to  any  reformatoiy  -.ichool  under  Uie  Re- 
formatory Schools  Act,  1866." 
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Q.B. 

HeroehM  (B.  8.  Wright  with  him),  for 
the  defendants,  were  not  called  upon  to 
argue. 

Per  CuEiiM  (2). — We  are  of  opinion 
that  the  oost  of  this  clothing  was  dearly 
an  expense  incurred  for  "the  maintenance 
of  a  prisoner,"  for  which  the  plaintiffs  are 
liable  under  the  Prison  Act,  1877.  There 
most  be  judgment  for  the  defendants. 

Jtuigmentfor  de/endantt. 

Solicitors — Hare  &  Fell,  fur  plaintifi;  Venn  & 
Son,  agents  for  Bayner,  Liverpool,  for  defen- 
dants. 


[IN  THE  EXCHEQUER  DIVISION.] 
1879.        1 
March  4,  6.}  bilkt  „.  bead. 

Revenue  —  Assessed  Tax  —  Inhabited 
House  Duty — "  J)welling'House"—Olvb — 
14  4- 15  Vict.  e.  36. 

A  building  used  for  the  ordinqry  pur. 
poses  (^  a  olub,  ainA  not  slept  in  at  night,  is 
not  an  "inhabited  dwelling.house"  u)ithin 
the  meaning  of  14  I*  15  Viet.  c.  86,  and  is 
not  liable  to  the  auty  payable  upon  in- 
habited dwelling-houses. 

Gasb  stated  under  37  &  38  Vict.  o.  16, 
part  III.,  by  Commissioners  for  the  In- 
habited House  Duties,  on  an  appeal  by 
J.  Biley,  on  behalf  of  the  Working  Men's 
Reform  Club  of  Over  Darwen,  agfainst'an 
assessment  to  inhabited  house  duty  for 
the  year  ending  5th  April,  1877,  at  9d.  in 
the  pound  upon  401.,  the  «tTitiTia.l  value  of 
the  building  occupied  by  the  club. 

The  building  consisted  of  two  storeys. 
The  upper  floor  was  let  to  an  auctioneer, 
and  was  used  entirely  as  a  place  of  trade. 
The  ground  floor  was  occupied  as  a  club, 
containing  the  usual  rooms,  namely, 
billiard-room,  news-room,  lavatory,  &o. 
The  club  was  open  each  day  from  9  a.m. 
to  10.30  P.M.,  and  was  then  closed  for  the 
uight,  no  person  remaining  inside  the 
premises. 

The  building  was  not  and  never  had 
been   since  its  erection  furnished  as,  a 

(2)  Cockbom,  L.C  J.,  and  MsUor,  J. 
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dweUmg-honse,  and  wu  used  during  the 
davtime  for  club  and  trade  parposea  only. 
The  Commissioners  were  of  opinion  that 
the  club  wag  liable  to  daiy. 

Bush  Ooqper,  for  the  appellant. — This 
building,  benig  closed  for  the  night  and 
no  one  sleeping  on  the  premises,  was  not 
an  "  inhabited  dweUing-house,"  and  was 
therefore  not  liable  to  doty  under  14  & 
15  Vict.  0.  36.  The  Act,  Uke  the  former 
Act,  48  Qeo.  8.  c.  55,  schedule  B,  referred 
to  in  it,  means  by  a  "  dwelling-house  "  a 
dwelling-house  in  the  proper  sense  of  the 
term.     [He  was  stopped.] 

Dicey,  for  the  Crown. — The  &ct  that 
a  house  is  not  occupied  at  night  does  not 
prevent  its  being  an  inhabited  dwelling- 
house;  per  Bramwell,  B.,  in  Busby  v. 
Neirton  (1).  The  Act  of  14  &  15  Vict. 
c.  86,  is  to  be  construed  with  reference  to 
48  Geo.  3.  c.  55.  schedule  B.  The  rules 
contained  in  this  earlier  Act  for  charging 
the  duties  on  inhabited  dwelling-honseB 
shew,  e.g.  by  rule  5,  as  to  a  hall  or  office, 
that  the  expression  "  inhabited  dwelling- 
house  "  is  not  to  be  read  in  the  narrow 
sense  contended  for  on  the  part  of  the  ap- 
pellant (2).  The  exemption  by  57  Geo.  3. 
c.  25.  s.  1,  with  its  preamble,  implies  that 
a  bouse  may  be  an  inhabited  dwelling- 
house  although  no  person  abides  therein 
at  night.  The  like  is  implied  by  5  C^. 
4.  0.  44.  B.  4,  and  by  the  recital  of  those 
enactments  in  6  Geo.  4.  c.  7.  s.  7. 

Kbllt,  C.B. — It  appears  to  me  that  the 
claim  of  the  Grown  cannot  be  sustained. 
The  Acts  of  Parliament  to  which,  in  his 
able  argument,  the  learned  coungel  for 
the  Crown  has  referred,  taken  either 
separately  or  together,  impose  the  tax 
upon  "  inhabited  dwelling-houses ; "  and 
the  question  is  whether  the  building  re- 
ferred to  in  the  case,  which  appears  from 
the  case  to  be  occupied  partly  as  a  club, 
partly  for  trade  purposes,  is  an  inhabited 
dwelling-house  within  the  meaning  of  the 
Act  of  Parliament,  although  no  person 
sleeps  in  it. 

(1)  44  Lkw  J.  Rep.  Excb.  143,  at  p.  144  ;  a.  c. 
Lav  Bep.  10  Ezch.  322,  at  p.  328. 

(2)  Scottiiib  Wido-ws  Fund  and  Life  AsBiirance 
Society,  Income  Tax  Ezchequer  Ca&es,  part  ii., 
p.-. 


Now,  80  &r  as  the  word  "  inhabited  " 
goes,  I  am  not  prepared  to  say  that  a 
building  may  uot  be  an  inhabited  house 
although  no  one  ever  sleeps  in  it ;  bat  we 
have  to  put  a  construction  not  only  upon 
the  word  "  inhabited  "  but  also  upon  the 
words  "  dwelling-house."  Is  any  part  of 
this  building,  although  no  person  sleeps 
within  it,  a  dwelling-houBe — a  house 
dwelt  in,  or  which  may  be  dwelt  in,  by 
one  or  more  persons  ?  I  think  it  is  not. 
In  the  absence  of  authoritative  interpre- 
tation by  statute  or  decision,  we  are  com- 
pelled to  put  an  interpretation  for  our- 
selves upon  the  terms  "  dwelling-house  " 
and  "to  dwell."  And  in  my  judgment 
"to  dwell"  in  a  house  is  to  live  in  a 
house,  that  is,  to  live  there  day  and  night, 
to  sleep  there  during  the  night,  and  to 
occupy  it  for  the  purposes  of  life  during 
the  day.  That  is  the  conclusion  which  I 
should  draw  from  my  own  knowledge  and 
experience  of  the  English  language.  And 
if  we  refer  to  dictionaries — to  Richard- 
son^ s,  to  Johnson's,  or  to  any  other  of  the 
dictionaries  to  which  resort  may  be  had 
for  such  a  purpose,  some  of  them  contain- 
ing quotations  from  various  sources — in 
no  one  of  those  dictionaries  do  we  find 
the  word  "  dwelling"  or  "  to  dwell "  used 
otherwise  than  for  living,  actually  resid- 
ing and  living,  in  the  puce  in  question. 
The  learned  counsel  for  the  Crown  has 
not,  on  the  other  hand,  referred  to  any 
great  English  writer  to  shew  that  toe 
term  "  to  dwell "  or  "  dwelling  "  has  ever 
been  used  otherwise  than  as  meaning 
living  in  the  ordinary  sense  of  the  word, 
living  in  a  place  day  and  night,  sleeping 
as  well  as  waking.  Why,  then,  are  we 
for  the  first  time  to  put  a  different  inter- 
pretation upon  it  withoat  beingcompelled 
to  do  so,  either  by  an  Act  of  Parliament 
or  by  a  decision  of  a  Court  of  law  ? 

There  is  something  which  at  first  sight 
appears  to  be  very  plausible  in  the  ar^- 
ment  upon  the  recital  to  the  first  seotioa 
of  the  Act  of  57  Geo.  3.  o.  25.  When, 
however,  we  look  carefully  at  the  lan- 
guage of  this  recital  or  preamble,  put- 
ting a  reasonable  interpretation  upon  it,  it 
really  only  amounts  to  this,  that,  besides 
the  residence  itself  in  respect  of  which 
people  have  been  assessed,  they  have 
also  been  assessed  in  respect  of  separate 
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baildings,  which,  thongh  not  oooapied  at 
night  and  not  physically  connected  with 
or  forming  part  of  the  residence  in 
which  the  people  lived,  were  neverthe- 
less used  by  them  for  the  parposes  of 
storing  g^oids  or  for  some  other  par- 
pose  in  connection  with  the  residence 
assessed;  so  that,  if  yon  could  hare 
before  yon.  the  decisions  to  which  this 
preamble  or  recital  refers,  it  would  be 
found  that  in  every  case  the  persons 
assessed  were  assessed  in  respect  of  the 
value  or  rental  of  these  separate  build- 
ings by  way  of  addition  to  the  rental  or 
vtJne  of  the  house  in  which  they  lived. 
At  all  events,  if,  because  the  framer  of 
this  Act  of  Parliament  misapplied  a  word, 
its  meaning  be  doubtful,  that  will  not 
avail  to  impose  a  tax  upon  the  subject 
which  can  only  be  enforced  when  the 
authority  of  some  Act  of  Parliament  or 
of  some  decision  of  a  Court  of  law  in 
clear.  I  think  that  this  place  is  not  a 
dwelling-house,  and  therefore  that  the 
assessment  must  be  disallowed. 

PoiiiocK,  B. — In  my  judgment,  the 
members  oif  the  club  who  occupy  for  cer- 
tain purposes  these  premises  called  the 
Working  Men's  Reform  Club,  in  William 
Street,  Over  Darwen,  are  not  properly 
assessable  to  the  inhabited  house  duty. 
If  it  were  necessary  to  decide  that  in  all 
cases,  in  order  to  make  a  building  assess- 
able as  an  inhabited  dwelling-house,  some 
person  or  persons  must  sleep  in  that 
house,  as  well  b&  occupy  it  by  day,  I 
should  pause  before  I  came  to  that  con- 
clusion ;  because,  although  I  agree  with 
what  has  fallen  fi-om  my  Lord  and  I  am 
far  from  differing  with  him  with  respect 
to  any  words  thac  he  has  used,  I  stUl  see 
that  there  is  force  in  the  argument  which 
Mr.  Dicey  has  founded  upon  certain  pas- 
8ag;es  in  the  statutes,  and  which  some 
dicta  of  learned  Judges  both  here  and  in 
Scotland  may  be  said  to  support.  But  I 
for  my  part  think  it  uonecessary  to  de- 
cide this  question  here  at  all.  The  posi- 
tion of  a  person  who  occupies  by  day, 
either  by  himself  or  by  himself  and  his 
clerks  or  agents,  a  warehouse  or  counting- 
house,  and  who  occupies  another  place  by 
night  as  his  ordinary  place  of  abode, 
where  he    resides  with    his    family,  is 


entirely  distinct  from  the  present  case. 
So,  ag^in,  would  be  the  case,  more  analo- 

fous  to  the  present,  of  a  gentleman  who 
ad  a  laree  domain  where  he  lived,  and 
slept  in  the  ancient  mansion-house  of  the 
domain,  and  had  baildings  for  pleasure 
purposes  in  different  parts,  for  lunching 
at  when  he  was  out  shooting,  or  for  any 
other  purposes,  sach  as  Vre  nave  seen  in 
many  parts  of  the  country.  In  those 
cases  Mr.  Dicey's  argument  would  be 
properly  and  strictly  applicable ;  but  the 
present  case  is  an  entirely  different  one. 
It  is  the  case  of  a  great  number  of  per- 
sons, possibly  and  probably  some  hun- 
dreds, being  members  of  a  club  and  using 
the  building  not  in  any  sense  for  the  pur- 
pose of  a  dwelling-house,  but  merely  as  a 
place  to  which  they  may  resort  for  the 
purposes  of  recreation  and  enjoyment,  and 
dnrmg  certain  periods  of  the  day  and 
evening.  I  am  S&r  from  expressing  any 
opinion  b&  to  whether  such  a  place  ought 
or  ought  not  to  be  taxed;  but  I  am 
stron^y  of  opinion  that  if  it  be  the  wish 
of  the  Legislature  to  tax  a  building  such 
as  this,  a  building  which  has  for  many 
years  belonged  and  at  this  present  time 
belongs  to  a  club  the  objects  of  which 
and  the  character  of  the  occupation  of 
which  are  thoroughly  well  known,  words 
should  be  used  which  properly  compre- 
hend such  a  case ;  and  there  could  be  no 
difficulty  in  framing  a  clause  which  would 
include  a  building  like  this.  But  when 
I  look  at  the  ordinary  meaning  of  iho 
words  "  inhabited  house  "  and  "  inhabited 
dwelUng-honse,"  it  seems  to  me  that  it  is 
altogether  a  misapplication  of  language 
to  say  that  it  applies  to  the  case  of 
a  club  consisting  of  a  great  number  of 
persons  who  have  a  house  in  order  to 
carry  out  the  objects  of  the  club.  Upon 
these  g^unds  I  think  that  this  assessment 
is  wrong,  and  cannot  be  supported. 

Judgment  for  the  appellant,  toUh  costs.  (3). 


Solicitors — The  Solicitor  of  Inlnnd  Reyenne,  fur 
the  CrovD ;  Fritchaijl  &  Englefield,  agents  for 
C.  Coeteker,  Daxven,  for  appellant. 


(3)  See  Se  William  Rumell,  Case  in  Court  of 
Sessions,  4  Rett.  1143. 
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[IN  THE  COURT  OP  APPEAL.] 
1879      1 
March  26.  /         "*"«  "•  «<>1)Beh«br.» 

Practice — AoHon  remitted  for  Trial  to 
OotMrfy  Court— 19  ^  20  Vict.  c.  108.  ».  26 
— M(Mon  for  New  Trial,  where  to  be 
Made— Order  XXXIX.  BiUe  1. 

Where  an  action  brought  in  the  High 
Court  hat  been  sent  down  for  trial  to  a 
County  Court  by  a  Judge's  order  under  19 
I'  20  Viet.  c.  108.  «.  26,  and  has  been  tried 
by  the  County  Court  Judge  without  a  jury, 
an  application  for  a  new  tried  must  be 
made  by  motion  to  a  Divisional  Court,  and 
not  to  the  Court  of  Appeal.  Order  XXXIX. 
rule  1,  does  not  apply  to  a  trial  by  a  Judge 
of  County  Courts. 

London  v.  Boffej  (47  Law  J.  Bep.  Q.B. 
16 ;  8.  c.  Law  Rep.  3  Q.B.  D.  6)  aj^oved. 

This  action  was  broaght  in  the  u^- 
cheqner  Divisiou,  and  remitted  by  that 
Court  for  trial  to  a  County  Court  after 
ifsne  joined,  under  10  &,  20  Vict.  c.  108. 
8.  26  (1). 

The  Judge  tried  the  action  withont  a 
jury,  and  found  for  the  phtintiff,  who 
signed  judgment  in  the  Exchequer  Di- 
vision. 

*  Coram  Brett,  L.J.,  and  Cotton,  L.J. 

(1)  B;^  19  &  20  Vict  c.  108. s.  26,  "Where  in 
any  action  of  contract  brongjit  in  a  snpsriot 
Court  the  claim  indorsed  on  the  writ  does  not  ex- 
ceed 50{.,  or  trhere  such  claim,  though  it  originally 
exceeded  6M.,  is  reduced  by  payment  into  Court, 
payment,  or  admitted  set-off  or  otherwise  to  a  sam 
not  exceeding  60/.,  a  Jod^  of  a  Superior  Conrt, 
on  the  application  of  either  party,  after  issne 
joined,  may  in  his  discretion,  and  on  such  terms 
aa  he  shall  think  fit,  order  that  the  cause  be  tried 
in  any  County  Court  that  he  shall  name,  and 
thereupon  the  plaintiff  shall  lodge  with  the  Regis- 
trar of  such  Conrt  such  order  and  the  issne,  and 
the  Judge  of  such  Court  shall  appoint  a  day  for 
the  hearing  of  such  cause,  notice  whereof  sbtdl  be 
sent  by  the  post,  or  otherwise,  by  the  Registrar 
to  both  parties  and  their  attorneys,  and  after  such 
hearing,  the  Registrar  shall  certify  the  result  to 
the  Master's  office  of  sueh  Superior  Court,  and 
jadgment  in  accordance  with  such  certificate  may 
be  signed  in  sneh  Superior  Court." 

By  Order  XXXIX.  rule  1,  "  Where  in  an  action 
in  the  Queen's  Bench,  Common  Pleas  or  Kxche- 
qner  Divisions  there  has  been  a  trial  by  a  jury, 
any  application  for  a  new  trial  shall  be  to  a  IH- 
visioDal  Court  And  where  the  trial  has  been  by 
a  Judge  withoat  a  yiaj,  the  application  for  a  new 
trial  Mall  be  to  the  Onirt  of  Appeal." 


GVa%am-now  moved,  on  behalf  of  the 
defendant,  for  a  new  trial,  on  (he  £^und 
that  the  &ading  of  the  Judge  was  wrong, 
under  Order  XXXTX.  rule  1. 

[CoTTOH,  L.J. — Is  the  Judge  of  a 
Coanty  Court  "a  Judge"  within  the 
meaning  of  that  rule  P] 

The  case  has  been  tried  withoat  a  jury, 
and  judgment  has  been  signed  in  the 
High  Court.  Before  the  Judicature  Act, 
the  application  woidd  have  been  made  to 
the  Superior  Court.  There  is  no  reason 
why  it  should  not  follow  the  same  rule  as 
if  it  had  been  in  the  Exchequer  Division. 
The  only  authority  is  London  v.  Bicffey 
(2).  That  case  is  against  me,  but  may 
be  overruled.  The  finding  of  an  official 
referee  is  by  special  enactment  equiva- 
lent to  that  of  a  JQiJ-  There  is  no  such 
proviaon  as  to  a  County  Court  Judge. 

Bbett,  L.J. — In  m^  opinion  the  de- 
fondant  cannot  move  in  this  Court.  It 
is  clear  to  me  that  in  Order  XXXIX. 
rule  1,  the  words  "  a  Judge,"  mean  a 
Judge  of  the  High  Court  of  Justice,  and 
do  not  comprise  a  Jadge  of  the  Connty 
Court.  That  being  so,  the  case  does  not 
come  within  the  rule  which  has  been 
cited.  Then  there  is  no  rule  applicable, 
and  unless  there  is,  the  old  practice  re- 
mains in  force.  Therefore,  the  proper 
Court  for  this  application  is  the  Divisional 
Court,  and  if  the  Divisional  Court  goes 
wrong,  then  there  is  an  appeal  to  this 
Conrt. 

ColTON,  L.J. — The  question  in  this 
case  turns  on  rule  1  of  Order  XXXIX. 
If  the  case  is  not  within  that  rnle  we 
have  no  jurisdiction.  The  question  is, 
what  is  the  meaning  of  the  word  Judge  ? 
It  is  suggested  that  the  rule  is  intended 
to  be  exhaustive,  that  is  to  say,  that  in 
all  actions  tried  in  a  Divisional  Court 
where  a  verdict  has  been  found  by  a  jury, 
the  motion  for  a  new  trial  must  be  made 
in  the  Divisional  Court,  but  that  in  all 
other  cases  the  application  must  be  made 
to  the  Court  of  Appeal.  But  these  are 
not  the  words,  and  we  must  consider 
what  is  the  £Bdr  meaning  to  be  given  to 

(2)  47  Law  J.  Bep.  Q.B.  16 ;  •.  C  Law  Bug. 
8  Q.B.  D.  6. 
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tihe  words  "  a  Jndge  "  in  the  rale,  for  if 
tboBe  words  do  not  indnde  a  Jadg^e 
other  than  a  Jndge  of  the  High  Gonrt, 
the  mle  does  not  apply  where  the  case 
has  been  sent  down  by  the  Superior 
Court  to  be  tried  bj  a  Jadge  of  the 
Oonnty  Court.  When  we  loot  into  the 
rules,  it  seems  clear  that  the  word  Judge 
must  meam  Judge  of  the  High  Court, 
and  that  this  mw  does  not  contemplate 
such  oases  as  this.  We  are,  thernbre, 
remitted  to  the  old  practice,  and  the 
application  for  a  new  trial  must  be  to  a 
Divisional  Court.  If  by  this  means  the 
litigants  are  deprived  of  any  advantage 
they  would  have  possessed  if  the  action 
had  been  tried  by  a  Judge  of  the  High 
Court  we  cannot  help  it. 

Appeal  refuted. 


SoUcitw— Ferey  Toynbee,  c^nt  for  Toynbee, 
Larken  &  Co.,  Idocoln. 


[IN  rBB,  COMMON  PLEAS  DIYISION.] 

1879.  1  OPPGKHSIH  V.    JACK80H  AND 

April  26,  28.  J  anothir. 

Banhruptcy  —  Composition —  Statement 
of  Affairs — Nameof  Oreditor  inserted,  but 
Debt  omitted  —  Waiver  of  Conditions  — 
Bankruptcy  Act,  1869  (32 1-33  Vict.  c.  71), 
s.  126. 

The  plaintiff  entered  into  a  eompotition 
with  his  creditors  under  section  126  of  the 
Bankruptcy  Act,  1869.  The  defendants 
who  were  del  credere  agents  of  Ote  plaintiff, 
claimed  to  rank  as  creditors  for  a  sum  of 
1,1002.,  which  was  the  aggregate  ammml  of 
th«  plaintiff" s  debts  to  three  merchants  for 
goods  sold  to  the  plaintiff  through  the  de- 
fendants, thepurcMase  price  of  which  the 
defendants,  as  such  agents,  had  become 
bound  to  pay.  In  his  statement  of  affairs 
preserUed  at  the  meeting  of  creditors  the 
plaintiff  had  set  down  tkit  debt  of  1,100{. 
as  due  to  the  three  merchants.  The  plaint^ 
had  also  set  down  the  defendants  as  creditors 
for  a  separate  debt,  tohieh  was  of  a  smaller 
amotuU. 

The  d^endants  attended  the  meeting  of 
T«u  48.— Q.B.,  C.F.  &  ExcH. 
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oreditors,  tendered  proof  of  their  debt  of 
1,1002.,  which  was  admUted,  took  part 
in  the  discussion  which  ensiled  at  the  first 
meeting  of  oredUors,  resisted  the  resolution 
for  a  composMon,  which  ums  duly  carried, 
and  did  not  accept  the  composition,: — 

Held,  that  the  pUant^  had  not  complied 
with  the  provisions  of  <Ae  Bankruptcy  Act, 
1869,  section  126,  relating  to  composition, 
in  respect  of  the  debt  of  1,1002.,  and  that 
upon  the  authority  of  Ex  pa^  Lang 
(Law  Bep.  5  Ch.  D.  971),  that  there 
had  been  no  waiver  of  the  provisions  of 
section  126  by  the  defendants,  and  therefore 
that  the  defendants  were  not  bound  by  the 
resolution  of  composition  as  to  such  d^t. 

Case  on  further  consideration. 

By  his  statement  of  claim  the  plaintiff 
claimed  to  recover  5002.  as  money  had 
and  received  to  the  plaintiff's  use,  being 
the  difference  between  the  purchase  and 
resale  of  a  cargo  of  rice  which  the  defen- 
dants as  brokers  had  purchased  and  resold 
for  the  plaintiff.  Defence,  set>off,  and 
counterclaim,  that  there  was  owing  to 
the  defendants  by  the  plaintiff  a  sum  of 
1,1002.,  making  a  balance  of  6002.  in 
&vour  of  defendants  on  accounts  stated 
between  them.  Beply,  that  after  the 
accruing  of  the  defendants'  set-off,  a  com- 
position under  section  126  of  the  Bank- 
ruptcy Act,  1869,  was  entered  into  by  the 
plaintiff,  by  which  it  was  duly'  resolved 
that  a  dividend  of  2s.  in  the  pound  should 
be  received  by  the  oreditors  of  the  plain- 
tiff, that  by  such  composition  the  defen- 
dants were  bound,  and  that  the  same  was 
a  bar  to  their  set-off  and  counterclaim. 
Rejoinder,  that  the  defendants'  debt  was 
not  included  in  the  plaintiff's  statement 
of  affairs  presented  at  the  meeting  of  the 
creditors,  and  that  the  defendants  were 
not  bound  by  the  composition.  Issue 
thereon. 

The  case  came  on  for  trial  at  the 
London  Michaelmas  sittings,  1878,  before 
Lord  Coleridge,  G.J.,  and  a  special  jury, 
when  the  following  foots  were  either 
admitted  or  proved.  The  plaintiff  had  em- 
ployed the  defendants,  a  firm  of  brokers, 
to  purchase  and  re-sell  cargoes  of  rice; 
the  cargoes  were  purchased  from  Greek 
merchants,  and  by  the  course  of  dealing 
and  the  custom  of  the  trade  the  Qreek 
3L 
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sellers  contracted  with  the  defendants  as 
principals,  and  the  defendants  assented 
to  being  personally  liable  to  them  for 
payment.  At  the  tune  of  the  composition 
the  defendants  claimed  in  respect  of  these 
transactions  to  be  entitled  to  be  creditors 
of  the  plaintiff  for  a  sum  of  l.lOOi.  (1). 
At  the  first  meeting  of  creditors  the 
plaintiff  produced  a  statement  of  his 
afibirs,  in  which  he  had  set  down  as 
owing  to  the  defendants  a  sum  of  3911. ; 
the  debt  of  1,1002.  was  also  set  down,  bat 
as  debts  dae  to  three  Crreek  merchants 
for  cargoes  of  rioe ;  these  cargoes  had 
been  purchased  by  the  defendants  for  the 
plaintiff  in  accordance  with  the  above 
course  of  dealing. 

Till,  one  of  the  partners  of  the  de- 
fendant firm,  attended  the  first  meeting 
of  creditors  and  tendered  proof  of  this 
debt  of  1,1002.  This  was  not  objected 
to,  and  Till  remained,  took  part  in  the 
discussion,  and  opposed  the  resolution, 
which  was  eventually  passed,  to  accept 
a  composition  of  2«.  in  the  pound.  A 
trustee  was  appointed  for  the  purpose 
of  receiving  and  distributing  the  com- 
position, and  sufficient  money  was  paid 
to  him  to  pay  the  amount  of  the  com- 
position on  aU  the  debts  of  the  plaintiff, 
including  the  debt  which  Till  had  pro- 
duced at  the  first  meeting.  The  iarnstee 
gave  notice  to  the  defendants  to  receive 
the  compoBition  payable  on  their  debts, 
but  the  defendants  did  not  attend  to 
receive  and  did  not  receive  the  com- 
position. On  proof  of  these  facts,  the 
jury  were  discharged,  a  formal  verdict 
was  taken  for  the  defendants,  and  all 
questions  of  law  and  fact  were  left  for 
further  consideration.  The  case  now 
(April  26)  came  on  to  be  argued. 

J.  0.  Mathew  (Butt  with  him),  for  the 
plaintiff. — The  defendants'  names  were 
mserted  as  creditors  in  the  plaintiff's 
statement  of  affairs,  but  the  amonnt  of 
the  debt  they  claim,  1,1002.,  was  not 
opposite  their  names,  but  opposite  the 
names  of  other  creditors  who  were 
guaranteed    by    the    defendants.      This 

^1)  For  the  purposes  of  the  case  the  amonnts 
claimed  were  dealt  with  in  round  numbers,  and  it 
was  agreed  that  the  exact  figures  were,  if  neces- 
sary, to  be  settled  by  arbitration. 


amounted  to  no  more  than  a  mistake 
which  was  capable  of  amendment,  and 
was  amended  by  the  defendant  Till. 
Creditors  whose  names.  Sec.,  are  not  in- 
serted may  come  in  and  be  bound — 
OamjMl  V.  Im  Tkum.  (2),  explained  in 
Wilson  V.  Bresltmer  (3)  ;  if  the  debt  is 
ascertained  and  not  ^sputed  by  the 
debtor,  MMwdo  v.  Watton,  (4).  What- 
ever inaocnrades  and  informalities  there 
were,  were  amended  and  waived  by 
the  defendant  Till  offering  the  proof 
which  was  accepted.  On  the  defendants 
claiming  to  be  inserted  instead  of  the 
three  creditors,  their  debt  was  so  inserted 
in  the  amended  statement  of  affairs. 

[LoBD  GOLIBIDOE. — In  Wilton  v.  Brea- 
lauer  (3)  in  the  House  of  Lords  Lord 
Blackburn  says  :  "  I  take  it  that  if  a  man 
came  in  during  the  proceedings  and  said,  I 
claim  to  prove  for  1,0001.  which  has  been 
left  out  of  the  list,  and  if  his  proof  was 
admitted  and  he  then  nsed  his  power  to 
vote  against  the  composition,  being  an 
absolutely  dissenting  creditor,  waiving 
the  conditions  for  his  benefit  for  the  very 
purpose  of  opposing  the  resolution,  never- 
theless, if  the  resolution  was  carried  by 
the  statutory  majority,  he  would  be 
bound  by  it.''^J 

That  is  precisely  what  occurred  in  the 

E resent  case,  the  authorify  of  Lord  Black, 
urn  is  therefore  in  &vour  of  the  plaintiff's 
contention ;  namely,  that  the  defendants 
are  bound  by  the  composition,  which  is  a 
bar  to  their  set-off. 

HerseheU  and  PoUard. — The  defen- 
dants are  not  in  the  first  instance  bound 
by  the  composition.  The  judgments  of 
Lords  G[atherley  and  Blackburn  in  Wilson 
V.  Breslauer  (3)  shew  it  to  be  a  duty  in- 
cumbent on  a  debtor  compounding  with 
his  creditors  to  observe  a  strict  com- 
pliance with  the  provisions  of  the  Bank- 
ruptcy Act.  He  must  set  down  the  name 
and  address  of  each  creditor  with  the 
amount  of  his  debt,  otherwise  the  debtor 
would  not  be  bound. 

(2)  45  Law  J.  Rep.  CJP.  482 ;  i.  c  Law  Bep. 

1  C.P.  D.  367. 

(8)  46  Law  J.  Rep.  C.P.  593 ;  s.  c.  Law  Bap. 

2  C.P.  D.  314 ;  8.  c  on  appeal,  47  Law  J.  Bep. 
C.P.  729 ;  s.  c.  Law  Rep.  3  App.  Cas.  672. 

(4)  46  Law  J.  Bep.  C.P.  349  ;  s.  c.  Law  Bep. 
2  UP.  D.  281. 
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[LOBD  OousiDai,  C.J.— In  this  state- 
ment of  a£birB  the  defendants'  names 
appear,  and  ttie  1,1002.  appears  bat  under 
other  names.  Oonld  it  be  said  that  the 
defendants'  names,  addresses  and  amount 
of  their  debts  appear  within  the  terms 
of  section  126  ?  I  confess  I  should  not 
like  to  give  suoh  an  interpretation  to  the 
Act.] 

It  is  submitted  such  would  not  be  a 
correct  interpretation.  There  was  no 
waiver  of  the  conditions  by  the  defen> 
dants.  In  Campbell  v.  Im  Thum  (2) 
the  creditor  signed  the  resolution.  It  does 
not  appear  that  the  defendants  did  so 
here,  nor  is  there  evidence  that  the  debt 
was  admitted  so  as  to  stop  the  defendants 
from  disputincr  the  oomposition  after- 
wards. Ijie  dMendants  opposed  the  ;;eso- 
lution  and  did  not  accept  tiie  oomposition 
as  in  OempbeU  v.  Im  Thwm  (2). 

[Lord  Colkmdgb,  O.J.— In  Wilson  t. 
Breilauer  (3)  Lord  Blackburn  in  the 
passage  I  have  just  read  seems  to  in. 
timate  that  the  creditor  under  these 
circumstances  would  be  bound.] 

That  was  not  necessary  to  &e  case,  it 
amounts  to  no  more  tlum  a  dictum  of 
Lord  Blackburn's,  and  is  opposed  to  Ex 
parte  Lang  (5). 

Maiheu  in  reply. —  Ex  parte  Lang 
(5)  is  explained  by  Ex  parte  Ord  (6), 
where  it  was  held  that  a  creditor  I^ 
withdrawing  his  proof  under  rule  273 
may  be  considered  as  not  present  at 
the  meeting.  After  the  amount  of  the 
.  oomposition  has  been  paid  to  the  trustee 
the  nability  of  the  debtor  oeases,  and  the 
question  comes  to  be  one  between  the 
creditor  and  the  trustee. 

LoBo  CouRiDOs,  G.J.— I  will  delirer 
judgment  on  Monday. 

LOBD  COLEKIDOB,  C.J.  (ou  the  28th  of 
April). — I  took  time  to  deliver  my  judg- 
ment, as  I  was  unable  to  reconcile  an 
pinion  expressed  by  Lord  Blackburn,  in 
Wilton  V.  Breslauer  (3),  with  the  decision 
of  the  Court  of  Appeal  in  Ex  parte  Lang 
(5),  and  I  wished  to  see  whether  the  one 
could  be  read  so  as  to  be  fairly  consistent 
with  the  other.  The  cases  themselves  are 
consistent^  but  the  dictum  of  Lord  Black- 

(fi)  Law  Bap.  6  Ch.  D.  971. 
(6)  Law  Bep.  S  Oh.  App.  881. 
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bum  seemed  opposed  to  the  decision  of 
the  Court  of  Appeal. 

In  the  present  case,  the  juir  having 
been  discharged,  all  qaestiouB  of  fact  and 
law  were  left  to  me.  The  plaintiff  claimed 
500Z.,  which  it  was  admitted  the  defend- 
ants had  received  to  the  plaintiff's  use ; 
the  defendants  counter-claimed  for  a  sum 
of  about  1,100{.,  which  also  was  admitted 
to  be  due  to  them  from  the  plaintiff.  In 
reply  the  plaintiff  stated  that  there  had 
been  a  composition  in  bankruptcy  of 
his  affairs,  to  which  the  defendants  had 
been  parties;  that  a  dividend  of  2a.  in 
the  pound  hail  been  agreed  upon  and  de- 
clared; that  the  oomposition  had  not 
been  taken  by  the  defendants,  but  that 
they  were  bound,  and  that  this  composi- 
tion of  2a.  in  the  pound  would  cut  down 
their  counter-claim  to  a  very  much  smaller 
sum,  and  leave  a  balance  in  &vour  of  the 
plaintiff.  I  am  stating  all  these  figures 
in  round  numbers,  as,  for  the  purpose  of 
my  decision,  the  particular  sum  is  not 
materia],  and  it  is  agreed  that  any  ques- 
tion arising  as  to  the  precise  figures  is  to 
be  settled  hereafter. 

Then  arises  the  real  question  for  my 
decision,  which  is,  is  this  oomposition 
binding  on  the  defendants  P  The  counter- 
claim arises  in  the  following  way.  The 
defendants  were  del  credere  agents  of  the 
plaintiff,  and  there  were  three  merchants, 
creditors  of  the  plaintiff,  whose  contracts 
the  defendants,  as  such  agents,  had  gua- 
ranteed, and  whose  debts — which  at  the 
time  of  the  composition  the  defendants, 
as  such  agents,  had  become  bound  to 
pay,  and  which  possibly  they  have  paid 
— amounted  in  the  aggregate  to  1,1002. 
In  his  statement  of  affairs  presented  at 
the  meeting  of  creditors  the  plaintiff  had 
in  substance  set  down  the  debt  of  1,1002., 
but  as  debts  due  from  himself  to  these 
three  merchants.  The  plaintiff  had  also 
set  down  a  debt  due  to  the  defendants, 
which  was  a  separate  debt  of  a  much 
smaller  amount,  so  that,  although  the 
names  of  the  defendants  appeared  in  the 
debtor's  statement  of  a&irs,  they  did  not 
appear  as  creditors  tor  this  sum  of 
1,100L,  but  as  creditors  for  a  much 
smaller  sum.  The  defendants  attended 
the  meeting  of  creditors  and  tendered 
proof  of  their  debt  of  1,1002.  which  was 
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admitted ;  they  took  port  in  the  disons- 
sion  which  followed  aa  to  what  shoiild  be 
paid  by  the  debtor — whether  they  voted 
IS  not  quite  clear — ^bat  they  resisted  the 
resolntions,  and  they  did  not  take  the 
composition.  The  question  is,  were  they 
bound  by  the  composition  in  respect  of 
this  debt  of  1,1002.  P  and  the  answer  de- 
pends on  the  words  of  paragraph  7  of 
section  126  of  the  Bankmptoy  Act,  1869 
(32  &  33  Vict.  o.  71),  one  on  which 
many  decisions  hare  taken  plaoe,  and 
one  which  it  is  necessary  to  scrntinise 
very  carefnlly. 

First,  are  the  defendante  within  the 
section?  The  section,  which,  it  is  to 
be  observed,  contains  afSrmative  and 
negative  words,  is  one  in  favour  of  the 
debtor  and  not  of  the  creditor ;  it  con- 
tains strong  provisions  which  deprive 
a  dissenting  creditor  of  his  natural  or 
legal  rights  by  binding  him  to  resoln- 
tions which  have  been  passed  by  other 
persons,  between  himself  and  whom  there, 
is  no  privity ;  and  therefore  the  section 
is  one  which  most  be  carefully  followed. 
Have  its  provisions  been  followed  P  I 
was  at  first  disposed  to  think  that,  inas- 
much as  the  defendants  are  creditors 
whose  names  appear  and  whose  debts — 
though  under  other  names — appear  in 
the  ^btor's  statement  of  affairs,  it  might 
be  possible,  by  putting  the  two  state- 
ments together,  to  say  that  they  were 
creditors  within  the  section  in  respect  of 
this  debt  of  1,1001.  But,  as  I  remarked 
during  the  argument,  I  should  be  sorry 
to  give  such  a  construction  to  the  section, 
beoanse  I  think  it  would  be  a  violent  and 
not  a  natural  construction  to  give,  and 
after  further  reflection,  and  on  the  best 
consideration  I  have  beisn  able  to  bestow, 
I  have  oome  to  the  conclusion  that  credi- 
tors whose  names  appear  in  the  debtor's 
statement  of  affairs,  and  who  are  bound 
within  the  terms  of  the  section,  are  only 
bound  to  the  extent  of  the  debts  which 
appear  against  their  names,  and  that  they 
are  not  bound  as  to  other  debts,  though 
such  other  debte  appear  elsewhere  in  tiae 
debtor's  statement  of  affairs.  Conse- 
quently I  hold  that  the  defendants  are 
not  within  the  terms  of  the  section,  and 
cannot  be  held  to  be  bound  by  the  com- 
position. 


■  But  then  it  has  been  held,  and  ri^tly 
held,  that,  irrespective  of  tiie  woras  of 
the  section,  a  creditor  may  be  bound  who 
comes  in,  adopts  the  proceedings,  accepts 
the  jurisdiction  of  the  Oourt  of  Bank- 
mptoy, and  thereby  waives  these  provi- 
sions, which  are  made  for  his  benefit, 
and  not  for  that  of  the  debtor.  If  the 
creditor  chooses  to  tender  his  proof  and 
make  himself  a  party  to  the  composition, 
he  cannot  afterwards  turn  round  and  say 
he  is  no  party.  Have  the  defendants 
done  this  ? 

In  Campbell  v.  Im  Thwr*  (2)  it  waa 
decided  that  a  creditor  whose  name  and 
address  had  not  been  shewn  in  the 
debtor's  statement  of  affiurs,  yet  who 
attended  the  meeting,  claimed  for  his 
debt  and  the  composition,  was  bound  by 
the  composition.  This  case  came  under 
consideration  in  Wilton  v.  Breelauer  (3), 
when  we  (Lord  Coleridge,  C.J.,  Grove, 
J.,  and  Denman,  J).,  thought  that  a 
creditor  who  had  appeared,  tendered 
and  voted  in  respect  of  and  received 
a  dividend  on  a  conting^ent  debt,  was 
bound  in  respect  of  such  debt,  although 
such  debt  had  not  been  made  in  tibe 
debtor's  statement  of  afEairs.  We  thought 
that  the  prinoiple  of  OampbeiU  v.  Im 
T&um  (2)  ap^ied,  but  the  Court  of 
Appeal,  with  the  exception  of  Brett,  L.  J., 
was  of  a  different  opinion,  and  overruled 
our  decision.  The  case  finally  went  to 
the  House  of  Lords  (7),  where  again 
there  was  a  divergence  of  opinion,  but 
the  majority  upheld  the  decision  of  the 
Court  of  AppeaL 

There  is  also  the  case  of  Ea  parte  Lang 
(5),  a  case  which  seems  to  me  extremely 
like  the  present.  The  plaintiff  in  that 
case  had  brought  an  action  against  the 
bankrupt  and  recovered  502. ;  the  bank- 
rupt next  filed  a  liquidation  petition,  and 
in  his  statement  of  debte  inserted  the 
plaintiff  as  a  creditor  for  502.,  but  made 
no  mention  of  ooste,  which  were  esti- 
mated at  1502.  The  plaintiff  attended 
and  proved  a  debt  of  2002.,  the  amount 
of  his  original  debt  and  coste;  subse- 
quently he  attempted  to  withdraw  bis 
proof,  but  as  this  was  refused  he  went 

(7)  47  Lft-w  J.  B«p.  OP.  729 ;  «.  c  Law  Bap. 
8  App.  Cm.  678. 
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on,  took  objeotions  to  the  readlationg, 
and  opposed  their  registration;  he  re> 
siated  the  oompoeition,  and  never  took  it. 
It  was  held  that,  on  that  ground,  the 
case  was  distingaishable  from  Oampbdl 
V.  Im  Thwm  (2),  and  that  he  was  not 
bound.  James,  L. J.,  says,  "  The  respond- 
ent is  a  creditor  who  has  throughout 
opposed  the  resolutions,"  as  the  creditor 
has  in  the  present  case.  "Whether  he 
ought  to  have  been  admitted  to  prove  and 
vote  was  a  matter  for  the  determination 
of  the  meeting.  He  never  intended  to 
withdraw  his  opposition.  He  has  con- 
sented to  nothing,  and  he  has  not  misled 
any  one.  He  is  not  within  the  principle 
of  OamjpbeiU  v.  La  Thmn  (2).  He  did 
not  vote  for  resolutions,  and  neither  by 
words  nor  by  conduct  has  he  led  any  one 
to  believe  that  he  assented  to  the  com- 
position. He  stands  upon  his  legal  rights 
as  they  are  defined  by  the  Act,  and  <£ere 
is  no  eqniW  to  deprive  him  of  those 
rights."  With  the  single  exception  I 
wUl  presently  proceed  to  point  out  that 
case  appears  to  me  to  be  directly  in 
point.  It  was  decided  in  1877.  Breslauer 
T.  Broum  (3),  in  the  House  of  Lords,  was 
decided  in  1878 ;  bat  I  do  not  find  that 
Ex  parte  Lang  (5)  was  cited  in  the  argu- 
ments nor  aUaded  to  in  the  jn^;ments. 
But  I  find  in  the  judgment  of  Lord  Black- 
bum  the  following  passage  : — "  I  think 
it  a  condition  for  the  benefit  of  creditors. 
I  think  that  a  creditor  may  waive  it.  I 
think  that,  by  waiving  it,  he  su^ects 
himself  to  the  jorisdiction  of  the  Court 
of  Bankruptcy ;  bat  not  because  he  is  an 
'assenting  creditor,  for  I  take  it  that  that 
would  be  quite  immaterial.  I  take  it 
that,  if  a  man  came  in  during  the  pro- 
ceedings and  said, '  I  claim  to  prove  for 
1,000!.,  which  has  been  left  out  of  the 
list,'  and  if  his  proof  was  admitted,  and 
then  he  used  his  power  to  vote  against 
the  composition,  being  an  absolutely  dis- 
senting creditor,  waiving  the  condition 
for  his  benefit  for  the  very  purpose  of 
opposing  the  resolution,  nevertheless,  if 
the  resolution  was  carried  by  the  statu- 
tory majority,  he  would  be  bound  by  it. 
Having  waived  the  condition  once  he 
would  have  waived  it  altogether,  and  he 
wonld  be  bound,  as  Lord  Justice  Mellish 
determined.    He  would  have  subjected 


himself  to  the  jurisdiotion  of  tiie  Court  of 
Bankruptcy,  which  might,  in  a  summaiy 
manner,  prevent  his  suing  for  the  debt  if 
he  was  offered  the  composition,  and  that,  • 
not  because  he  was  a  consenting  creditor, 
but  because  he  had  become  a  party  to 
the  proceedings,  and  consented  to  the 
jurisdiction  of  the  Court  of  Bankruptcy." 
I  confess  that,  had  the  matter  been  &ee 
from  authority,  I  should  have  been  dis- 
posed to  follow  the  reasoning  of  this  pas- 
sage and  decide  against  the  defendants. 
The  defendants  have  tendered  proof  of 
their  debt,  and  used  their  power  to  vote 
against  the  composition,  and  now  refuse 
to  be  bound.  Under  these  circumstances 
Lord  Blackburn  thinks — reasonably,  I 
venture  to  say — that  the  defendants  are 
bound.  Bat  then  the  case  of  Ex  parte 
Lang  (5),  which  is  no  obiter  dictum,  but 
the  diract  decision  of  the  Court  of  Appeal, 
decides  that,  with  one  single  exception, 
the  creditor  in  such  case  is  not  bound. 
That  single  exception  is  this,  that  in  Ex 
parte  Lang  (5)  the  creditor  withdrew  his 
proof,  but  on  consideration  I  have  come 
to  the  conclusion  that  this  is  a  circum- 
stance which  does  not  appear  to  me  to 
be  snfBcient  to  distingaish  the  case.  It 
appears  to  me  I  am  bound  by  that  de- 
cision, and  conseqaently  I  hold  that  the 
defendants  are  not  bound  by  the  com- 
position, but  are  now  entitled  to  set  up 
their  debt  of  1,100!.,  as  they  have  done. 
I  leave  it  to  counsel  to  say  what  the 
exact  sum  is,  for  the  exact  figures  are 
not  before  me,  and  possibly  will  have  to 
be  decided  elsewhere.  The  principle  on 
which  I  decide  is  that,  except  as  to  the 
debt  which  appears  opposite  their  own 
names,  the  creditors  of  a  debtor  are  not 
bound  by  a  composition. 

Jvdgment  for  defendanti. 


Solicitoi* — ^William  Crump  &  Son,  for  plaintiff 
John  Baa,  for  defendants. 
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/<Jit  4t.^^^a4*/*(Apptal  from  the  Exehequer  and  Queen't 
*  ^//*i^Si.  Bench  Dwisione.) 

P^J^^X^^Y       1879.       1  MTBRS  V.  DBFBIBS  AND  OTH15B9. 
/    tS&J  1,  2.   J         BIDDONB  V.   LAWBENCE.* 

Praetiee — Ooris — Order  LV.,  ride  1 — 
Order  depriving  succestful  Patty  of  Costs 
— Divi»ional  Court,  Jwnsdietion  of — Appel- 
late Juritdieiion  ilc^  39  ^  40  Viet.  e.  59.  t. 
17 — Jiidieature  Act,  1873,  t,  49 — Appeal. 

Under  Order  LV.,  ride  1,  where  an  ac- 
tion or  issue  has  been  tried  by  a  jury,  the 
■  Divisional  Courts  have  a  separaie  ind^ett- 
dent  power,  eo-ordinaie  with  thcU  of  the 
Judge  at  the  trial,  in  their  discretion  to 
make  an  order  to  deprive  a  sueoessfid  party 
of  his  costs,  and  no  appeal  lies  from  their 
order  by  reason  of  the  Judicature  Act, 
1873,  s.  49. 

This  power  has  not  been  transferred  to 
a  single  Judge  by  section  17  of  the  Appel- 
late JtirUdicHon  Act,  1876,  which  is  direc- 
tory only  a/iid  not  mcmdaiary,  so  far  as 
relates  to  the  transaction  of  bwtiness  before 
a  single  Judge, 

Mtebs  v.  DEnuES  and  others. 

This  action  waa  brought  to  recover 
damages  for  maliciouslj  and  without  pro- 
bable cause  presenting  a  bankruptcy  pe- 
tition against  the  plaintiff,  and  obtaining 
the  appointment  ror  a  receiver,  and  for 
libel. 

The  action  was  tried  on  the  16th,  17th 
and  18th  of  May,  1878,  in  Middlesex,  be- 
fore Baron  Hnddleston,  with  a  jnrj,  when 
a  verdict  was  g^ven  for  the  plaintiff  on 
the  libel  for  one  farthing  damages,  and 
for  the  defendants  on  the  residue  of  the 
claim,  and  judgment  was  entered  accord- 
ingly. No  order  was  made  as  to  costs  at 
the  trial,  and  no  further  proceedings  were 
taken  till  after  the  decision  in  the  House 
of  Lords  in  the  case  of  Oamett  v.  Bradley 
(1),  which  was  pronounced  on  the  6th  of 
June,  1878.  On  the  30th  of  Jane  the 
plaintiff  submitted  his  bill  of  costs  to  the 
Master  for  taxation,  the  defendant  ob- 
tained an  adjournment  till  the   6th   of 

*  Coram  BramweU,  L.J.;  BaggaUay,  LJ.; 
and  Theaiger,  L.J. 

(1)  48  Law  J.  Sep.  Ezeh.  186 ;  s.  c  Law  Bep. 
8  App..Ca8.  944. 


[gnat,  and  then  gave  notice  of  motion 
in  the  Exoheqner  .Division  for  an  order 
that  the  plaintiff  should  pay  his  own  and 
the  defendants'  oosta  of  the  action.  The 
Master  thereupon  anspended  taxation  un- 
til the  motion  should  have  been  disposed 
of. 

The  motion  was  heard  on  the  17(h  of 
March,  1879,  when  the  Court  followed 
the  decision  of  the  Divisional  Coort  in 
Bowey  v.  ^622  (2),  holding  that  the  Court 
had  jnrisdiotion  to  entertoin  the  appUoa- 
tion,  under  Order  LV.,  rule  1  (3),  of  the 
rules  of  the  Supreme  Court,  and  made 
an  order  depriving  the  plaintiff  of  his 
costs.  Against  this  decision  the  present 
appeal  was  brought. 

SiDDONS  V.  LaWBBHCB. 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division  in  an  action 
for  malioions  prosecution,  tried  before 
Cleasby,  B.,  with  a  jury,  at  Oakham,  in 
which  the  plaintiff  recovered  one  &rthing 
damages.  The  case  is  reported  in  the 
Court  below,  together  with  that  oS  Bowey 
V.  BeH  (2). 

The  oonrse  of  proceedings  was  anb- 
stantially  the  same  as  in  the  case  of 
Myers  v.  Defries,  except  that  at  the  trial 
the  plaintiff  applied  for  a  certificate  for 
his  costs  which  the  Judge  refused  to 
grant,  whilst  the  defendsmt  made  no 
application  as  to  costs,  and  that  the 
Master  had  taxed  the  costs  and  iasaed  his 
aUoeatur&ni  judgment  had  been  finally 
signed  before  the  application  to  the  Divi- 
sional Court.  The  same  point  was  raised 
in  each  appeal,  namely,  whether  under 
Order  LV.,  rule  1,  of  the  rules  of  the 
Supreme  Court,  a  Divisional  Court  has 
original  jurisdiction  to  grant  an  order 
depriving  the  successiiil  party  of  his  costs 

(2)  48  Law  J.  Rep.  Q.B.  161 ;  «.  e.  Lav  Rep.  4 
Q.B.  S.  96. 

(S)  By  Older  LV.,  mle  1,  of  the  rnles  of  the 
Sapreme  Comt,  "  aubject  to  the  proyisiont  of  the 
Act  the  cost«  of  and  incidental  to  all  proceeding! 
io  the  High  Court  ehall  be  in  the  discretion  of  the 
Court  ....  Provided  that  where  anv  action  or 
issne  i<  tried  by  a  jnry,  the  coats  shall  follow  the 
event,  unless  upon  application  made  at  the  trial 
for  good  cause  shewn  tbe  Judge  before  whom  inch 
action  or  issue  is  tried  or  tbe  Orart  shall  otherwise 
ojfder." 
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in  an  action  tried  liefore  a  Judge  with 
a  jnTj. 

ilwrnhy  and  Clay,  for  (he  plain* 
tiff  liters,  and  W.  Orahcm,,  for  the 
plaintiff  Siddons. — ^Under  Order  LV. 
it  was  intended  that  where  the  "  event " 
of  the  action  was  determined  at  the  trial 
before  the  Jadge,  the  Judge  shonid  hare 
power  to  deprive  the  sacceBsfol  party  of 
costs  for  g;ood  caose  shewn  at  the  trial, 
but' that  where  the  "event"  was  deter- 
mined not  at  the  trial,  bat  afterwards  on 
raplication  to  the  Court,  the  Court 
shonid  have  discretionary  power  over  the 
costs.  Possibly  the  Court  may  exercise 
such  jurisdiction  by  way  of  appeal  from 
the  Judge  on  the  question  of  the  good 
cAose  shewn;  but  no  independent  aod 
original  power  was  given  to  the  Court  to 
make  an  order  depriving  the  successful 
pariy  of  costs  wh^  the  event  had  been 
decided  at  the  trial  by  Judge  and  jury. 
If,  however,  the  latter  was  the  original 
intention  of  Order  LY.,  the  jurisdiction 
of  the  Divisional  Courts  has  been  taken 
away  and  vested  in  the  Judge  who  tried 
the  case  by  the  Appellate  Jurisdiction 
Act,  1876  (39  440  Vict.  c.  39),  s.  17  (4). 

"Tbey  cited  Baker  v.  OcJcet  (5)  ;  The 
Chneral  Steam  Navigation  Company  v. 
Th«  London  amd  Edinburgh  Shipping 
Gompami    (6);    Kynaston  v.   Maakinder 

(7).         , 

Oate$  (Sir  R.  James  with  him),  for 
the  defendant  Defries;  and  Oripps,  for 
the  defendant  Lawrence. — According  to 
the  natural  meaning  of  the  words  of  Order 
LV.,  the  Divisional  Courts  have  a  con- 

(4)  By  39  &  40  Vict.  c.  69.  •.  17.— "Eveiy 
acdon  and  proceadiog  in  the  High  Conrt  of 
Juetice,  and  all  bnsiness  ariiriiig  out  of  the  same, 
except  as  hereinafter  provided,  shaU,  so  &r  as  is 
pisctieable  and  convenient,  be  heard,  determined 
and  disposed  of  before  a  single  Judge,  and  all 
proceedings  in  an  action  subsequent  to  the  hearing 
or  trial  and  down  to  and  including  the  final 
order,  except  as  aforesaid,  and  always  excepting 
any  proceedings  on  appeal  before  the  Court  of 
Appral,  shall,  so  &r  as  is  practicable  or  convenient, 
be  had  and  taken  before  the  Judge  before  whom 
the  trial  and  hearing  of  the  cause  took  place." 

(6)  46  Lav  J.  Rep.  Q.B.  246 ;  s.  c  Law  Bep. 
2  Q.B.  D.  171. 

(6)  47  Law  J.  Rep.  Ezch.  77;  s.  c  Law 
Bro.  2  Kx.  D.  467. 

(7)  47  Iaw  J.  Rep.  Kxoh.  76. 
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current  and  independent  jnrisdiction  with 
respect  to  costs  in  actions  tried  by  a 
Judge  and  juiy.  The  Judge  has  power 
to  tnaicB  an  ordfer  depriving  the  successful 
party  of  costs  for  good  cause  shewn; 
bat  the  Court  (i.e.  the  Divisional  Court) 
has  an  absolute  discretion. 

It  cazmot  be  intended  to  give  a  merely 
appellate  Jorisdiction  to  the  Court.  The  , 
words  "  Judge  or  Court "  frequently  oc- 
cur in  the  rules,  but  never  in  that  sensa 
The  expression  can  only  signify  an  alter- 
native. 

As  to  the  Appellate  Jurisdiction  Act, 
section  17  is  merely  directory  and  not 
mandatory.  And  the  jurisdiction  of  the 
Divisional  Courts  is  only  transferred  to  a 
single  Judge  "  so  far  as  is  practicable  and 
inconvenient."  Here  it  would  be  incon- 
venient, for  it  woidd  give  the  Judge  a 
limited  discretion  at  the  trial  and  an  un- 
limited discretion  afterwards. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  should  be  dismissed.  A  mean- 
ing most  be  given  to  all  the  words  of 
Oraer  LV.,  rule  1,  and  the  substantial 
question  here  is  whether  the  words  of  the 
proviso,  "  Unless  the  Court  shall  other- 
wise order,"  mean  that  the  Court  is  to 
have  a  jnrisdiction  only  by  way  of  appeal 
from  the  Judge  at  the  trial,  or  in  cases 
where  the  "  event "  is  dependent  not  on 
the  decision  of  the  Jndge  at  the  trial, 
but  on  the  decision  of  the  Court  in  some 
subsequent  proceeding,  or  whether  those 
words  give  a  separate  indei>endent  power 
to  the  Divisional  Court,  co-ordinate  with 
that  of  the  Judge,  to  deprive  the  saccess- 
inl  party  of  costs  P  I  am  of  opinion  that 
the  latter  is  the  true  meaning  of  the 
order,  and  I  think  it  can  be  shewn 
that  it  was  necessary  that  the  words 
"or  the  Court "  should  be  inserted.  The 
words  of  the  proviso  are,  "Where  any 
action  or  issue  is  tried  by  a  jury  the  costs 
shall  follow  the  event,  mileos  apon  appli- 
cation made  at  the  trial,  for  good  cause 
shewn,  the  Judge  before  whom  such 
action  or  issue  is  txied,  or  the  Court, 
shall  otherwise  order." 

What  can  that  mean  P  I  do  not  think 
"  the  event "  can  mean  the  event  of  the 
verdict,  because  sometimes  on  the  only 
question  there  may  be  for  the  jury  to  try, 


Digitized  by 


Google 


446 


aVEEN'S  BENCH,  OOHMON  PLEAS  ASD  EXCHiBQUEB. 


[N.8. 


Ifyer*  T.  Defines  {dpp.),  Ezcb. 

their  verdict  may  be  for  the  defeadant, 
and  yet  jndgment  may  be  given  by  the 
Jadge  at-  the  trial  for  the  plaintiff.  It 
cannot  be  that  the  event  which  the  costs 
in  the  ordinary  coarse  are  to  follow  is  to 
be  in  favour  of  one  party,  and  the  judg- 
ment in  favour  of  the  other.  The  "  event " 
cannot,  therefore,  be  the  verdict,  for  if  it 
were,  an  unjust  result  might  follow.  It 
therefore  must  mean  that  where  the  action 
or  issue  has  been  tried  by  a  jury  (an  in- 
accurate expression,  for  the  jury  does  not 
"  try  "  the  action)  the  costs  of  the  cause 
are  to  follow  the  event  of  the  cause.  If 
80,  it  seems  to  me  impossible  to  doubt 
that  in  some  cases  the  Court  moat  have 
power  to  "  otherwise  order,"  for  the  Judge 
at  the  trial  may  not  be  able  to  tell  what 
the  event  will  be ;  for  instance,  where 
a  partioolar  issue  is  sent  down  for  trial. 
I  think,  therefore,  that  the  words  "  unless 
the  Court  shall  otherwise  order"  were 
inserted  of  necessity. 

Another  possible  state  of  things  points 
to  the  same  condnsion.  I  do  not  like  to 
use  an  illustration,  for  fear  it  should  be 
cited  hereafter  as  a  decision ;  but  suppose 
fresh  facts  were  presented  to  the  Court 
which  could  not  be  produced  before  the 
Judge  at  the  trial;  and  suppose  the 
Court  were  of  opinion  that  if  the  circum- 
stances had  been  known  to  the  Judge, 
he  would  have  made  an  order  depriving 
the  sncoeasful  party  of  costs ;  taking, 
for  instance,  me  case  of  an  action 
against  a  newspaper  for  libel,  where  the 
plaintiff  recovers  forty  shillings,  which  is 
not  a  merely  nominal  verdict,  and  the 
Judge  says,  "  You  had  a  good  cause  of 
action  and  you  have  established  your 
character  and  yon  are  entitled  to  your 
costs.  I  shall  make  no  order  against 
you."  Then  suppose  it  is  shewn  to  the 
Court,  that  the  plaintiff  had  already 
established  his  character  in  another  action 
for  the  same  libel,  and  that  this  last  action 
was  merely  a  vexatious  one,  brought  for 
the  purpose  of  worrying  the  defendant. 
Could  not  the  Court  then  make  an  order 
depriving  the  plaintiff  of  his  costs  P  I  do 
not  say  that  they  should ;  but  suppose 
they  did,  or,  if  ue  illustration  is  imper- 
fect, let  us  suppose  some  better  one  were 
fonnd.  What  ought  to  be  done  in  such 
acaseP 


It  may  be  said  that  it  was  the  fault  of 
the  defendant  that  the  Judge  did  not 
know  the  circumstances  at  the  trial.  But 
it  must  be  remembered  that  the  Judge 
decides  on  matters  relevant  to  the  cause. 
Perhaps  he  retires  at  the  end  of  the  case : 
then  when  he  comes  back  there  is  no 
one  to  tell  him  the  further  cironmstances 
which  were  not  admissible  as  evidence, 
and  he  makes  no  order.  It  is  impossible 
to  say  that  it  would  not  be  reasonable 
for  the  Court  to  make  the  order,  and  that 
they  ought  not  to  have  jurisdiction. 

Therefore  there  are  two  cases  in  which 
the  Court  ought  to  have  the  jurisdiction : 
first,  where  the  event  is  not  known  to 
tile  Judgfe  at  the  trial;  and,  secondly, 
cases  where  the  event  may  be  known,  but 
where  there  may  be  coUateral  circum- 
stances which  would,  if  the  Judg^  had 
known  them,  have  altered  his  opinion  as 
to  the  "  good  cause  shewn,"  and  would 
have  entitled  the  unsuccessful  parly  to 
an  order  depriving  the  successful  party 
of  costs.  It  seems  to  me,  therefore,  that 
the  words  were  necessary  to  make  the 
order  complete'.  Then,  as  a  matter  of 
construction,  it  is  manifest  that  the  words 
give  a  power  larger  than  that  which  was 
contended  for  by  Mr.  Mnrphy. 

I  do  not  think  myself  that  it  could  have 
been  the  intention  of  the  Legislature  that 
the  Court  should  order  the  successful 
party  to  be  deprived  of  his  costs  upon 
the  same  materials  as  would  have  entitled 
the  Judge  to  do  so,  if  he  had  considered 
them  good  cause;  e.^r.,  that  the  action 
was  one  for  slander,  and  the  verdict  for  a 
farthing :  I  do  not  think  the  Court  was 
intended  to  act  on  the  same  grounds ;  but 
the  Court  was  given  an  independent 
power  in  words  sufficiently  large  to  give 
the  Court  jurisdiction  to  act  in  cases 
where  the  Judge  might  have  acted  bat 
did  not,  and  thus  to  create  an  indirect 
form  of  appeal.  I  agree  that  no  Court 
acting  on  that  power  ought  to  do  other- 
wise than  to  consider  the  matter  prima 
facie  in  favour  of  the  party  in  whose 
favour  the  event  has  been  determined. 
But  it  seems  to  me  that  the  general  re- 
sult of  the  legislation  is  this : — First,  the 
Court  has  a  discretionary  power  over  the 
costs.  Then  there  is  a  general  direction 
that  the  costs  are  to  fellow  the   event 
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where  the  trial  has  been  by  a  jury,  unless 
the  Jndee  at  the  trial  for  good  cause 
shewn,  shall  otherwise  order  ;  the  effect 
of  which  is  to  transfer  the  power  to  the 
discretion  to  the  Jadge  who  mnst  not 
"  otherwise  order,"  unless  for  good  cause 
shewn  at  the  trial.  Then  there  is  a  ge- 
neral renewal  of  the  discretionary  power 
of  the  Court  by  the  words  "  or  the  Court 
shall  otherwise  order,"  subject  to  this, 
that  the  Court  mnst  not  "otherwise 
order "  except  on  the  consideration  that 
some  fact  exists  to  induce  them  to  super- 
sede the  general  presumption  in  fiivour 
of  the  successful  party.  The  words  we 
have  to  construe  are  there  for  a  pur- 
pose ;  and  I  think  that  their  natural  con- 
struction is  in  favour  of  the  defendants. 
As  to  the  Appellate  Jurisdiction  Act,  I 
think  ttiat  is  directory  and  not  prohibi- 
tory. If  not^  the  effect  might  be  that  the 
Judge  at  the  trial  must  act  for  good 
cause  shewn,  but  afterwards  would  have 
a  general  discretion  unfettered  by  such 
consideratioDS. 

Bagoailat,  L.J. — Lord  Justice  Thesiger 
concurs  with  my  Lord,  and  therefore  any 
doubt  I  may  entertain  on  this  question 
becomes  immaterial.  I  have  had  doubts, 
which  have  not  been  altogether  removed, 
as  to  the  .jurisdiction  of  the  divisional 
Court.  But  the  great  concurrence  of 
opinion  expressed  m  oases  not  differing 
in  principle  from  the  case  before  us,  by  a 
nnmber  of  learned  Judges,  goes  fiir  to 
make  me  feel  that  my  doubts  mnst  be 
unfounded. 

Thesigbb,  L.J. — We  are  called  upon  to 
decide  two  appeals  from  two  divisional 
Courts,  both  of  which  have  held  that  they 
have  original  jurisdiction  as  to  the  costs 
of  a  cause  tried  by  a  jury,  and  have  ex- 
ercised that  jurisdiction  to  deprive  the 
plaintiff  in  each  case  of  his  costs.  I  am 
of  opinion  that  they  had  an  original  juris- 
diction in  the  matter,  and  that  the  power 
they  exercised  was  discretionary,  and  one 
with  which  we  have  no  power  to  inter- 
fere. The  qnestion  depends  on  rule  1  of 
Order  LV.  It  is  not  altogether  free 
from  doubt,  and  I  admit  that  I  have  had 
doubts.  At  present,  however,  I  have  -no 
Bodi  doubt,  and  I  concur  with  the  judg- 
Vou  48.-QJB.,  OP.  &  Eioa. 
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ment  of  Lord  Justice  Bramwell.  The 
matter  may  be  put  in  this  way.  The  rule 
commences  by  making  an  alteration  as  to 
the  costs  of  causes  in  the  Common  Law 
Divisions  of  the  High  Court  of  Justice. 
It  begins  with  a  general  provision  that 
the  costs  of  and  incident  to  all  proceed- 
ings in  the  High  Court  shall  be  in  the 
discretion  of  the  Court. 

So  far  there  is  no  exception,  and  to  such 
cases  section  49  of  the  Act  of  1873  is  ap- 
plicable, which  provides  that  "no  order 
made  by  the  High  Court  of  Justice,  or  any 
Judge  thereof,  by  consent  of  the  parties, 
or  as  to  costs  only,  which  by  law  are  left 
to  the  discretion  of  the  Court,  shall  be 
subject  to  any  appeal,  except  by  leave  of 
the  Court,  or  Judge  making  such  order." 
Prima  faeie  then  the  costs  are  in  the 
discretion  of  the  Court,  or  Judge,  and 
there  is  no  appeal.  But  then  certain 
exceptions  are  contained  in  the  rule. 
The  first  is  one  which  relates  to  the  rule 
acted  on  by  the  Courts  of  Equity,  under 
which  a  right  is  reserved  to  trustees  to 
have  their  costs  pud  out  of  particular 
estates  and  funds.  The  next  exception 
is  one  which  has  reference  to  the  Com- 
mon Law  Divisions  of  the  High  Court  of 
Justice :  "  Provided  that  when  any  action 
or  issue  is  tried  by  a  jury  the  costs  shall 
follow  the  event,  unless  upon  application 
made  at  the  trial  for  good  cause  shewn 
the  Judge  before  whom  such  action  or 
issue  is  tried,  or  the  Court,  shall  other- 
wise order," 

It  is  contended  that  this  proviso  does 
not  constitute  two  tribunals  with  primary 
jurisdiction,  but  gives  a  primary  jurisdic- 
tion to  the  Judge,  with  an  appeal  to  the 
Court.  I  am  of  opinion  that  that  con- 
tention is  not  maintainable.  There  are 
several  reasons  against  it,  but  I  prefer  to 
rely  on  the  simple  construction  of  the 
words.  I  cannot  see  how  they  can  have 
been  intended  to  mean  anything  else  than 
to  create  two  alternative  tribunals  with 
original  jurisdiction,  and  not  one  with  a 
primary  and  another  with  appellate  juris- 
diction. If  the  latter  were  the  meaning, 
it  would  do  violence  to  the  literal  con- 
struction of  the  words,  which  is  that  the 
application  may  be  made  either  to  the 
Judge  or  to  the  Court,  and  would  also 
involve  the  addition  of  the  words,  "b^ 
3M 
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Myer$  t,  Dcfriea  {App.),  Ezca. 
ymj  of  appeal."  Another  thing  that 
shews  that  this  is  not  the  trne  oonstmc- 
tion  is,  that  there  are  cases  in  which  the 
"event"  is  not  decided  by  the  Judge 
bat  by  the  Conrt.  Then  the  appellants 
argue  that  both  the  Court  and  the  Jadge 
are  bound  by  particular  conditions — 
that  the .  words  "  on  application  at  the 
trial  for  good  cause  shewn,"  are  applica- 
ble not  only  to  the  Judge  at  the  trial, 
but  to  the  Court.  That  contention,  I 
think,  is  not  maintainable.  Grammati- 
cally, it  must  be  admitted,  the  words  are 
applicable  to  both  rather  than  to  one ;  bat 
if  they  were  so  applied  the  result  would 
be  an  absurdity,  for  the  Coart  need  not 
be  "at  the  trial"  at  all,  and  therefore 
could  not  hear  an  application  at  the  trial. 
Therefore  it  appears  to  me  that  the  real 
and  proper  reading  of  the  words  is  this, 
"  unless  either  (on  application  at  the  trial 
for  good  cause  shewn)  the  Judge,  or  the 
Court,  shall  otherwise  order." 

But  then  it  is  said,  if  so,  the  Court 
can  only  hare  jurisdiction  where  the 
Conrt  has  seisin  of  the  action,  and  is  the 
tribunal  before  which  the  event  is  deter- 
mined. But  I  cannot  think  that  argu- 
ment ought  to  prevail,  for  it  would 
involve  the  addition  of  some  such  words 
as,  "  the  Court  which  finally  determines 
the  event."  The  framers  of  the  rule  evi- 
dently had  such  matters  before  their 
minds,  for  they  say,  "  the  Judge  before 
whom  the  action  is  tried,"  which  makes 
me-  think  that  if  such  words  as  I  have 
suggested  had  been  meant  they  would 
have  been  put  in.  But  there  are  no 
such  words;  and  the  legislature,  whilst 
putting  into  the  rule  an  exception  as 
to  jary  cases,  has  also  given  a  discretion 
of  some  kind  to  the  Judge  at  the  trial, 
who  may  deprive  the  successful  party  of 
costs  upon  good  cause  shewn ;  but  they 
have  left  the  general  jurisdiction  of  the 
High  Court  in  the  matter  of  costs  un- 
touched, and  have  said  that  where  the 
Judge  has  not  exercised  his  discretion  the 
High  Court  may  deal  with  the  matter  ; 
and,  dealing  with  it,  they  have  a  discre- 
tion which  may  not  be  reviewed  by  us. 
So  much  for  the  aspect  of  the  question  if 
the  matter  had  been  new.  But  then  there 
are  authorities.  No  doubt  Baker  v.  Oake* 
(5)  did  not  decide  the  question,  but  Lord 


Justice  Brett  in-  his  judgment  expressed 
a  decided  opinion  in  favour  of  our  view ; 
and  in  The  Qenerai  Steam  Navigation 
Company  v.  The  London  and  Edinburgh 
Shipping  Company  (6)  the  point  was  ac- 
tually raised,  and  Baron  Huddleston 
expressed  an  opinion  upon  it,  and  the 
Lord  Chief  Bsfon  in  a  later  case  has 
given  an  opinion  to  the  like  effept,  as 
well  as  in  one  of  ^he  cases  under  appeaL 
Finally,  we  have  the  opinion  of  the 
Judges  in  the  Court  below  in  the  case  of 
Myers  v.  Defries,  giving  their  considered 
views;  though  the  grounds  for  those 
views  were  not  reasoned  out.  So  much 
as  to  the  main  question.  As  to  the 
Appellate  Jurisdiction  Act,  it  is  clear 
that  the  Leg^lature  did  not  intend  to 
bind  the  Court  by  any  hard  and  &st  rule, 
though  it  gives  a  strong  direction.  The 
rule  would  be  the  same  here ;  but  it  is  to 
take  effect  only  where  it  is  practicable 
and  convenient.  And  it  seems  to  me,  as 
has  been  pointed  out  by  Lord  Justice 
Bramwell,  that,  looking  to  the  different 
nature  of  the  discretion  allowed  to  the 
Judge  and  to  the  Court,  it  would  not  be 
expediJBnt  that  tiie  Judge  Jihonld  act  as 
the  Conrt  in  these  cases. 

Lastly,  it  is  said  that  in  the  case  of 
Siddont  v.  Lawrence  there  had  been  a 
final  judgment,  and  the  Master  had  issued 
his  alJoeatur,  after  taxing  the  costs.  That 
may  be  so,  and  it  may  be  that  would 
have  been  a  good  reason  for  not  inter- 
fering ;  bat,  at  the  same  time,  if  we  are 
right  in  holding  that  the  discretion  of  the 
Court  is  absolute,  and  the  Conrt  has  made 
the  order,  we  iave  no  right  to  alter  their 
decision.  I  do  not  say  that  the  Court 
below  were  not  right,  but  only  that  even 
if  they  were  not,  we  have  no  jurisdiction 
to  interfere. 

Appeal  ditmisied. 


Soliciton— G.  S.  &  H.  Brandon,  for  ^peUant; 
Jno.  Hands,  for  respondents;  Beaumont  & 
Warren,  agents  for  Atter  &  Brown,  Peter- 
borongb,  for  the  plaintiff  Siddons;  P.  Toynbee, 
agent  for  Toynbee,  Larken  &i  Co.,  Lincoln,  for 
the  defendant  Lawrence. 
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[m  THE  COMMON  PLEAS  DIVISION.] 
1879.      1  WIBBDRTON  V.  THE  HA8LIN0DEN 
April  30.  J  LOCAL  BOABS.* 

Arbitration — Bemitting  lack  Award  for 
Eeoonsideration — Public  Health  Act,  1876 
(38  ^  39  Viet.  c.  55),  «.  180— Oommon 
Law  Procedure  Act,  1854  (17  ^18  Viet. 
126),  s.  8 — Discretion  of  Court. 

The  reference  to  arbiiration  of  a  quettion 
of  dieputed  compensation,  pursuant  to  sec- 
tion 180  cfthe  Public  Health  Act,  1875,  is 
a  submission  to  arbiiration  by  consent, 
vnthin  the  meaning  of  the  Common  Law 
Procedure  Act,  1854,  and  the  Court  has  a 
disereiionary  power,  under  section  8  of  that 
Act,  "at  any  Ume"  to  remit  the  award 
back  to  the  reeottsideraiion  of  the  airbi- 
trator. 

The  Court,  however,  in  the  exercise  of 
its  discretion,  took  into  consideration-  ike 
lapse  of  time  behveeii  ffie  making  of  the 
award  and  the  application  to  remit,  a/nd 
reused  the  order  to  remit  on  the  ground, 
amongst  others,  that  it  was  too  late. 

Kellett  V.  Tbe  Local  Board  of  Tran. 
mere  (84  Law  J.  Bep.  Q.B.  87),  dissented 
from. 

Bnle  caUing  on  the  local  board  to  shew 
canse  why  an  award  Bhonld  not  be  re- 
mitted back  to  the  arbitrator  for  recon- 
sideration. 

Bj  an  award  dated  the  24th  of  Feb- 
Tvary,  1878,  an  nmpire  appointed  nnder 
the  Pnblic  Health  Act,  1876  (38  &  39 
Vict.  o.  55),  s.  180,  made  his  award, 
whereby  he  gave  to  the  claimant  4502. 
and  "  the  costs  of  and  consequent  of  this 
award"  (1).  The  award  was  taken  up 
by  the  claimant  in  December,  1878.  On 
the  2nd  of  January,  1879,  the  claimant 
issued  a  writ  on  the  award  as  it  stood, 
and  delivered  statement  of  claim,  in- 
cluding in  his  claim  the  costs  of  the  re- 


*  This  cass  iras  argued  in  the  Common  Fleas 
DiTiiioa,  aa  at  this  time  the  Common  Fleas  Divi* 
sion  were  taking  motions  from  the  Qaeeli'B  Bench 
IKTision. 

(1)  By  the  Pnblic  Health  Act,  1876,  section 
180,  snb-sec.  13,  "The  costs  of  and  consequent 
upon  the  reference  shall  be  in  the  discretion  of 
the^^Ctitrator  or  arbitrators,  or  (in  case  the 
matters  referred  are  determined  by  an  umpire)  of 
the  nmpire. 


ference.  The  local  board  pleaded  to  thig 
action  by  bringing  into  Court  the  amount 
awarded  and  the  coats  of  the  award  only. 
The  claimant  took  the  money  out  of 
Court,  and  on  the  21st  of  March,  on  an 
affidavit  of  the  nmpire  that  the  umpire 
intended  to  give  the  claimant  the  costs  of 
the  reference,  applied  to  the  Court  of 
Queen's  Bench,  and  obtained  a  rule  nisi 
to  remit  the  award  back  to  the  umpire  for 
reconsideration  under  the  Oommon  Law 
Procedure  Act,  1854  (17  A  18  Yiot.  c. 
125),  8.  8  (2),  against  which 

/.  W.  MeUor  and  ChanneU  (on  the 
30th  of  April)  shewed  cause. — An  arbi- 
tration  nnder  the    Public  Health  Act, 

1875,  is  not  within  the  Oommon  Law 
Procedure  Act,  1854.  Before  that  Act, 
according  to  the  old  practice,  a  motion 
to  refer  back  an  award  must  be  made 
within  the  same  time  as  a  motion  to  set 
it  aside — Doe  d.  Banks  r.  Holmes  (3). 
The  scheme  of  the  Public  Health  Act, 

1876,  is  to  ensure  speedy  decision,  in 
addition  to  which  arbitration  is  compul- 
sory. It  ia  not  like  the  Lands  Clauses 
Act,  where  the  claimant  can  either  go  to 
arbitration  or  a  jury.  Kelletty.  The  Local 
Board  of  Tranmere  (4)  decides  that  arbi* 
trators,  nnder  the  old  Public  Health  Act 
of  1848,  are  not  within  the  Common  Law 
Procedure  Act,  1854.  The  provisions  re- 
lating to  arbitration  in  the  Public  Health 
Act,  1848,  are  re-enacted  in  the  Public 
Health  Act,  1875,  but  curing  one  of  the 
difficulties  of  KelMi  t.  The  Local  Board 
of  Tranmere  (4),  by  enacting,  in  section 
180,  snb-sec.  9,  that  "in  no  case"  shall 
the  time  for  making  an  award  be  ex. 


(2)  Section  8. — "In  any  case  where  reference 
shall  be  made  to  arbitration  as  aforesaid,  the 
Conrt  or  a  Jndge  shall  haye  power  at  any  time, 
and  from  time  to  time,  to  remit  the  matters  re- 
ferred, or  any  or  either  of  them,  to  the  recon- 
sideration or  re-determination  of  the  said  arbitra- 
tor, upon  such  terms,  as  to  costs  and  otherwise,  as 
to  the  said  Conrt  or  Judge  may  seem  proper." 

Section  9. — "  All  applications  to  set  aside  an 
award  made  on  a  compulsory  reference  under  this 
Act  shall  and  may  be  made  within  the  first  seven 
days  of  the  term  next  following  the  publication 
of  Uie  award  to  the  parties,  whether  made  in 
vacation  or  term." 

(3)  li  Q.B.  Rep.  9fil. 

(4)  34  Law  J.  Bep.  Q.B.  87. 
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Warbiirttm  r.  EatUngim  Local  Btmrd,  CJP. 
tended  bejond  two  montlis.     Thia  cue 
haa  always  been  legaided  as  an  antho- 
zity,  and  is  bo  treated  in  the  tert^books. 

It  is  bue  The  Bare  VaUey  BaUway 
Company  y.  Bhyi  (5)  is  an  anthority 
which  shews  that,  nnder  the  Lands 
Clanses  Act,  arbitrations  are  witiiin  the 
Oomman  Law  Piooednie  Act,  1854,  but 
nowhere  is  it  decided  that  an  i^vpU- 
catioD  to  refer  back  an  award  can  be 
made  later  than  the  term  after  its  pub- 
lication. The  other  side  will  rely  upon 
OatweU  T.  OrtmeiUt  (6)  and  Harland  y. 
The  Mayor  of  Neweadle-upon-Tyne  (7); 
bnt  those  two  oases  axe  easUy  distineaish- 
able.  In  OatweU  y.  Oroiwutt  (6)  the 
Conrt,  in  giving  judgment,  do  not  notice 
the  point  as  to  the  application  not  being 
made  within  the  seven  days,  and  the  ap- 
^ication  was  made  within  the  term.  In 
Uarland  t.  The  Mayor  of  Newcastle-upon- 
Tyne  (7)  the  point  was  not  taken. 

At  all  events,  if  the  Conrt  have  the 
power  the  Court  will  not  exercise  it,  as 
the  claimant  has  brought  an  action  set- 
ting up  the  award,  and  has  taken  money 
out  of  Conrt  paid  in  by  the  local  board. 

Heriehdl  and  OrompUm,  finr  the  claim- 
ant, in  support  of  the  mie. — l%e  arbitra- 
tion is  within  the  Common  Law  Pro- 
cedure Act,  1854.  It  has  been  contended 
on  the  other  side  that  the  decisions  on 
the  Lands  Clanses  Act  are  no  anthoritieB 
in  the  present  case,  because  the  claimant 
can  either  go  to  arbitration  or  a  jury ; 
bnt  arbitration  is  compulsory  on  tlie 
railway  company  if  the  claimant  wishes, 
therefore  it  cannot  be  said  to  be  alto- 
gether matter  of  consent.  The  decisions 
really  proceed  on  the  gpronnd  that  the 
arbitration  sections  of  the  Common  Law 
Procedure  Act  are  remedial.  In  Bhodes 
T.  The  Airedale  Drainage  Gommiggioners 
(8)  the  Master  of  the  Rolls,  in  the  Conrt 
of  Appeal,  save  judgment  on  this  prin- 
ciple, and  the  same  reasoning  governed 
The  Dare  Valley  Oase  (5). 

By  section  8  of  the  Common  Law  Pro- 

(6)  M  Law  J.  Rap.  Chane.  417 ;  s.  c  Lav  Bep. 
4  Oh.  App.  664. 

(6)  81 1«w  J.  B«p.  Bsch.  S61. 

(7)  89  Latr  J.  Rep.  Q.B.  67 ;  s.  o.  law  Rep.  6 
Q.B.  47. 

(8)  48  Law  J.  Rep.  CJ».  861 ;  i.  o.  lawB«p. 
1  C.P.  D.  880. 


oednre  Act,  1854,  the  Ckmit  haa  fpYea 
to  it  power  "at  any  time"  to  remit  the 
matters  referred,  shewing  tiiat,  if  jnstioe 
requires  it,  the  time  is  unlimited,  while  . 
an  application  to  set  aside  the  award 
must  be  made  within  a.  limited  time 
(section  9).  The  application  here  is  to 
remit,  and  the  present  case  is  one  in 
which  the  power  to  remit  may  properly 
be  exercised.  There  has  simply  been  a 
blunder  on  the  port  of  the  person  to 
whom  the  matter  was  entnuted,  and  sec- 
tion 8  was  intended  to  remedy  mistakes 
of  this  sort. 

DsNiuii,  J. — On  the  best  consideration 
I  can  give  I  am  inclined  to  agree  with 
the  counsel  for  the  claimant,  that  an 
arbitration  nnder  the  Public  Health  Act, 
1875,  is  within  the  terms  of  the  Common 
Law  Procedure  Act,  1854,  and  that  it  is 
so  npon  the  authority  of  Bhodee  v.  The 
Airedale  Drainage  OommimoHert  (8)  and 
other  cases  cited.  The  point  is  not  ftee 
from  difficulty,  and  if  nee  from  autho- 
rity, I  am  not  sure  I  should  come  to  the 
same  conclusion;  but  those  decisions 
seem  dearly  to  shew  that,  where  an  Act 
of  Parliament  contains  enactments  which 
say  that  upon  the  one  party  doing  oer- 
tarn  acts  the  other  party  may  drive  them 
to  arbitration,  then  the  arlntration  is  by 
consent  within  the  Common  Law  Pro- 
cedure Act,  1854. 

Then  arises  the  question,  Is  section  8 
of  the  Common  Law  Prooedure  Act  ap- 
plicable to  the  present  case  ?  It  is  con- 
tended on  behalf  of  the  local  board  that, 
although  this  clause  oontcuns  general 
words,  yet  it  must  be  considered  to  be 
limited  either  by  clause  9  or  else  by  the 
gfeneral  law  which  existed  before  the 
Common  Law  Procedure  Act,  1854,  by 
which  such  an  application  as  the  present 
must  be  made  during  term  next  following 
the  publication.  Here,  again,  I  agree 
with  the  counsel  for  the  claimant  that 
section  9  applies  only  to  setting  aside  an 
award,  whUe  the  wide  words  of  section 
8,  "at  anv  time,"  apply  to  the  present 
case,  which  is  an  application  to  remit  the 
award  for  reconsideration  only.  To  set 
aside  an  award  is  a  serious  matter,  for 
thereby  all  former  proceedings  are  ren- 
dered  void,  while  to  remit  an  award  back 
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Wai-iurUm  t.  BatUngden  Looal  Board,  C.P, 

for  reconmdeiation  is  a  very  different 
matter,  and  inrolyeg  no  snoh  serions 
oanaeqnenceB.  I  am  of  opinibn,  there- 
fore, that  the  rigid  words  of  section  9 
are  not  applioable  to  this  application, 
bat  that  it  is  within  section  8,  and  that 
we  can  entertain  the  amtlioation. 

Ought  we,  then,  in  this  particular  case, 
to  refer  the  award  back  for  considera- 
tion P  Though  I  hold  there  is  no  abso- 
lute limit  of  time  wherein  the  application 
should  be  made,  yet  I  consider  some 
regard  should  be  paid  to  the  limit  of 
time,  and  where  the  implication  is  made 
several  terms  after  the  publication  of  the 
award,  the  application  should  be  viewed 
with  a  certain  amount  of  jealousy,  and 
all  the  drcumstanoes  of  the  case  looked 
at,  to  see  whether  justice  requires  such 
an  application  to  be  entertained. 

In  the  present  case  the  award  is  made 
in  FebruaiT,  1878,  but  it  is  not  taken  up 
until  the  following  December.  It  was, 
then,  plain  the  plaintiff  knew  that,  by 
the  ambiguous  terms  used  in  the  award, 
it  was  doubtful  whether  he  had  the 
costs  of  reference,  and  with  this  before 
him  he  brings  an  action  placing  his  own 
oonBtraction  on  the  award.  The  defend- 
ants pay  the  money  into  Court,  the  plain- 
tiff takes  the  money  out  of  Court,  and 
now  asks  us  to  remit  the  award  to  the 
arbitrator  for  reconsideration.  It  appears 
to  me  to  be  too  late  to  do  this,  and  that 
it  cannot  be  done  without  the  greatest 
inconvenience.  The  plaintiff  has  brought 
it  on  himself  by  his  conduct,  and  in  the 
exercise  of  onr  discretion  we  must  hold 
this  to  be  a  case  in  which  we  ought  not 
to  exercise  the  power  vested  in  us  by 
section  8  of  the  Common  Law  Prooednre 
Act,  1854,  and  we  therefore  dismiss  the 
application. 

LmsutT,  J. — I  am  of  the  same  opinion. 
In  my  judgment  an  arbitration  under 
section  180  of  the  Public  Health  Act, 
1875,  is  equivalent  to  a  submission  to 
arfoitoation  under  the  Common  Law  Pro- 
cedure Act,  1854.  The  language  of  that 
Act  has  been  recently  construed  in  Bhodee 
V.  The  Airedale  Drainage  Gommissionen 
(8)-to  apply  not  only  to  arbitrations  by 
ap^reement^  but  generally  to  all  arbitra- 
tions, which  are  equivalent  to  submis- 
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sions  to  arbitration.  Therefore,  although 
Keilett  v.  The  Local  Board  of  Tranmere 
(4)  seems  to  be  a  decision  the  other  way, 
yet  the  present  arbitration  seems  to  me 
to  be  wiuiin  the  Common  Iaw  Procedure 
Act,  1854. 

Then,  ought  we  to  exercise  the  power 
conferred  on  us  by  section  8  P  Before 
doing  so  the  Court  must  see  whether  it 
is  a  case  which  with  fiumass  can  be  sent 
back.  Considering  all  the  circumstances 
that  have  taken  place  I  do  not  see  on 
what  terms  we  could  do  so  short  of 
undoing  all  that  has  been  done.  In  my 
opinion  it  would  be  unfair  to  accede  to 
the  application,  and  I  therefore  agree  it 
should  be  refused. 

Applioation,  refused  toith  cotU. 


Solidtara — Shaw  &  TrameUeo,  agents  fixr  John 
H.  TattenbaU, Blackburn,  for  claimant;  Milna, 
Riddle  &  Mellor,  agents  for  Woodcock  &  Sons, 
Haslingden,  for  lo(»I  board. 


TIN  THE  COURT   OF  AFPSAL.] 

{Appeal  from  ihe  Eaehequer  JDmtion.) 

1879     1 
May  19  f       'TOMUKB  v.  the  qubbn.* 

Petiiion  of  J^ht — Practice — S^ght  of 
Crown  to  Diteovery  of  Boouments  by  Sup- 
pliant—Petitions of  Bight  Act,  1860  (23 
«•  24  Viet.  c.  34),  «.  7—Bule»  of  Court, 
1875,  Order  XXXI.  nde  12. 

The  Crown  is  entitled,  under  the  provi- 
sions  of  the  Petitions  of  Bight  Act,  1860, 
and  the  Biiles  of  Court,  1875,  to  discovery 
of  doeuments  by  a  suppliant  in  a  petition 
of  right. 

Appeal  l^  the  Crown  from  the  judg- 
ment of  the  Exchequer  Division. 

This  was  a  petition  of  right,  alleging 
an  agreement  oetween  one  of  Her  Ma- 
jesty s  officers  and  the  suppliant,  whereby 
the  suppliant  was  to  receive  the  sum  of 
Is.  per  ton  for  all  materials  carried  over 
a  pier  on  the  land  of  the  suppliant,  and 
stating  that  the  suppliant,  who  had  re- 
ceived toll  on  12,360  tons,  sought  to  be 
paid  toll  on  116,000  tons,  the  quantity 

*  Oarom  Biamvril,  L. J, ;  Baggsllaj,  L.  J. ;  and 
Thesigw,  L.  J. 


Digitized  by 


Google 


454 


QUEBK'S  BBNCH,  OOVMOV  FLEAS  ASD  BXCHEQUXB. 


[N.  S. 
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alleged  by  him  to  have  been  carried  oyer 
the  pier. 

The  Crown  took  ont  a  snmmonB  for 
an  order  for  discovery  by  the  snppUant 
of  documents;  the  Master  made  the 
order,  wherenpon  the  snppliant  appealed 
to  the  Jndge  at  Chambers,  who  referred 
the  matter  to  the  Conrt.  The  Exchequer 
Division  rescinded  the  order  of  the 
Master,  and  refused  the  discovery.  The 
Grown  now  appealed. 

0.  Bowen,  (the  Attomey-Oenerai,  Sir 
J.  Holker,  with  him),  for  the  Crown. — 
The  qaeetion  is  whether  the  Crown  is 
entitled  to  ask  for  discovery  against  a 
snppliant  in  a  petition  of  right.  The 
proceedings  in  petitions  of  right  are 
governed  by  23  So  24  Vict.  c.  34,  and 
that  Act  was  passed  for  the  purpose,  not 
of  extending  the  rights  of  a  suppliant, 
but  of  assimilating,  as  nearly  as  may 
be,  the  proceedings  in  petitions  of  right 
to  those  in  actions  between  subject  and 
subject,  and  suppliants  do  not,  by  virtue 
of  that  Act,  acquire  any  rights  against 
the  Crown  which  they  did  not  possess 
before  it  was  passed — Tobin  v.  The  Queen 
(1).  The  effect  of  section  7  of  that  Act 
(2)  is  to  apply  to  the  proceedings  in  a 
petition  of  right  all  the  procedure  of 
ordinary  suits,  so  far  as  that  procedure 
is  applicable :  dusoovery  by  the  suppliant 
is  applicable,  and  it  is  therefore  applied. 
The  discovery  sought  for  by  the  Crown 
is  the  ordinary   discovery  given  under 

(1)  U  Com.  B.  Bep.  N.S.  605 ;  s.  c.  32  Law  J. 
Rep.  C.P.  216. 

(2)  The  Petitions  of  Bight  Act,  1860  (23  &  24 
Vict.  c.  34),  B.  7: — "So  i^  as  the  same  may  be 
applicable,  and  except  in  so  £u:  as  may  be  incon- 
sistent with  this  Act,  the  laws  and  statutes  in 
foice  as  to  pleading,  evidence,  hearing,  and  trial, 
security  for  costs,  amendment,  arbitration,  special 
cases,  the  means  of  procuring  and  taking  evidence, 
set-off,  appeal,  and  proceedings  in  error  in  suits 
in  equity,  and  personal  actions  between  subject 
and  subject,  and  the  practice  and  course  of  pro- 
cedure of  the  said  Courts  of  law  and  eqmty  re- 
spectively for  the  time  being  in  reference  to  such 
suits  and  personal  actions,  shall,  unless  the  Court 
in  which  ^e  petition  is  prosecuted  shall  otherwise 
order,  be  applicable  and  apply  and  extend  to  such 
petition  of  right.  Provided  always  that  nothing 
m  this  statute  shall  be  construed  to  give  to  the 
subject  any  remedy  against  the  Crown  in  any  case 
in  which  he  wonld  not  have  been  entitled  to  such 
remedy  before  the  passing  of  this  Act." 


Order  XXXI.  mle  12  (8).  It  is  objected 
that  the  Crown  cannot  ask  for  diBOOveiy 
by  a  suppliant,  because  a  suppliant  is  not 
entitled  to  have  discovery  from  the  Crown 
— Thoma»  v.  The  Queen  (4)  ;  but  that  ia 
not  a  valid  objection.  There  are  prno* 
tical  and  technical  difficidtieB  in  the  way 
of  enforcing  an  order  for  discovery  against 
the  Crown,  and  there  is  no  ground  for 
supposing  that  the  rights  and  privileges 
of  the  Crown  and  of  a  subject  were  in- 
tended to  be  made  equal  and  reciprocal 
by  the  Petitions  of  Bight  Act.  The 
Crown  has  certain  privileges  which  the 
suppliant  has  not;  the  Crown  is  not 
liable  to  answer  interrogatories;  the 
Crown  can  plead  double,  and  can  plead 
and  demur  without  leave — T<Mn  v.  The 
Queen  (1).  Discovery,  when  sought  for 
against  the  Crown,  is  not  a  part  of  the 
procedure  applicable  to  petitions  of  right, 
and  therefore  it  is  not  embodied  in  the 
procedure  adopted  by  the  Act  regulating 
such  petitions.  A  suppliant  had  no  right 
to  discovery  before  the  A.ct,  and  he  does 
not  get  it  by  that  Act,  for  it  is  not  given 
by  special  enactment ;  nor  are  there  any 
express  words  which  would  in  this  matter 
bind  the  Crown ;  but  none  of  these  con- 
siderations apply  to  a  summons  for  dis- 
covery, when  taken  ont  by  the  Crown 
against  a  suppliant. 

E.  Harrison  (HerseheiU  with  him),  for 
the  snppliant. — The  question  in  this  peti- 
tion is  one  of  amount — disooveiy  by  the 
Crown  would  settle  this  question ;  bat  it 
is  refused.  The  statutes  relating  to  this 
matter  must  affect  both  parties  alike,  and 
if  the  Crown  is  not  a  party  to  a  petition 
of  right  BO  as  to  be  compellable  to  give 
discovery,  then  it  cannot  be  a  party  so 
as  to  be  able  to  apply  for  discovery.  The 
practical  difficulties  are  not  material,  as 
the  Crown  is  a  corporation  {Baeon'e 
Abridgement,  vol.  ii.,  p.  253),  and  there- 
fore it  can  give  discovery  by  means  of 
an    officer    appointed    for  the  purpose. 

(3)  Rules  of  Court,  1 876,  Order  XXXI.  mle  1 2 : 
— "  Any  party  may,  without  filing  any  affidavit, 
apply  to  a  .Tadge  for  an  order  directing  any  other 
party  to  the  action  to  make  discovery  on  oath  of 
the  documents  which  are  or  have  been  in  his  pos- 
session or  power,  relating  to  any  matter  in  ques- ' 
tion  in  the  action." 

(4)  44  Law  J.  Bep.  a.B.  17 ;  s.  c.  Law  Rep.  10 
Q.B.  44. 
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Farther,  this  is  an  application  to  the 
jadicial  discretion  of  the  Gonrt,  and  it  is 
submitted  that  it  wonld  be  reasonable 
that  the  Crown  should  not  have  discovery, 
without  some  terms  bein^r  imposed,  as  to 
its  giving  in  torn  some  racilities  for  dis- 
covery to  the  suppliant. 

BkamwxlIi,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed.  The  7th 
section  of  the  Petitions  of  Bight  Act, 
1860  (2),  enacts  that  the  practice  and 
procedure  in  force  as  to  pleading  and 
evidence  between  subject  and  subject 
shall  apply  to  petitions  of  right,  "  so  far 
as  the  same  may  be  applicable."  Now 
'  discovery  of  documents  is  part  of  this 
practice  and  procedure,  and  discovery  by 
the  suppliant  in  this  petition  is  clearly 
part  of  that  procedure  which  is  appli- 
cable to  a  petition  of  right.  We  need 
not  and, we  do  not  say  whether  the  sup- 
pliant could  successfully  apply  for  a 
similar  order  against  the  Crown;  but, 
assuming  that  he  could  not,  I  do  not 
think  that  affects  this  question.  The 
power  to  order  discovery  of  documents  is 
none  the  less  applicable  to  a  petitioner, 
because  there  may  be  technical  difficulties 
which  would  prevent  such  an  order  &om 
being  made  upon  and  against  the  Crown. 
The  appeal  must  be  allowed,  and  the 
order  for  discovery  must  be  restored. 

Baoqalut,  L.J.,  and  Thesiogb,  L.J., 
concurred. 

Appeal  allowed. 


Solidton — F.  Stokes,  for  soppliant;  W.  Tindal 
Ferkina,  agent  for  the  Solicitor  to  the  Treasury, 
for  the  Cro'Wi. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.      "I  STACBT  {appellant)  v.  lintbh. 
March  28.  j  (respondent). 

Baetardy—Sb  ^  36  Vict.  e.  65  (Bastardy 
Lavs  Amendment  Act,  1872),  s.  3 — "  Single 
Woman  " — Marriage  of  Mother  after  Birth 
of  Child. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  B«p.  M.C.  108.] 


[IN  THE  EXOHEQUEB  DIVISION.] 

Yonn         (TBS      ATTOBNBT-aSNEBAL      AND 
Mav  26     1        ^^*    COBPOBATION    OF    HULL 
^        '    I      «.  CONSTABLE  AND  ANOTHBB. 

Groum — Prerogative — Right  to  bring 
Proceedings  into  the  Exchequer — Bestram- 
ing  Actions — Judicature  Acts. 

The  prerogative  of  the  Sovereign  to 
bring  proceedings  in  tohich  Oroien  property 
is  involved  into  the  Exchequer  by  informO' 
Hon  filed  by  the  Attorney -General,  and  to 
restrain  proceedings  pending  elsewhere,  is 
not  affected  by  the  Judicature  Acts. 

This  was  a  motion  in  one  of  three 
English  informations  which  were  brought 
by  the  Attorney- General  on  behalf  of  Her. 
Majesty,  claiming  that  certain  foreshore 
might  be  declared  the  property  of  the 
Crown,  and  that  three  actions  broiwht  in 
the  Ohanceiy  Division  by  Sir  Frederick 
Constable  and  Thomas  Constable  against 
the  Corporation  of  Hull,  the  Humber 
Commissioners  and  the  Withemsea  Pier 
Company  respectively  might  be  re- 
strained. 

iStV  JohnEclker  (Attomey-Oeneral),  Sir 
H.  Qiffard  (SoKcitor-Oeneral)  (W.  W. 
KarslaJce  and  0.  Bowen  with  them),  moved 
for  an  order  to  restrain  the  action. — ^It  is  a 
prerogative  of  the  Crown  to  take  part  in 
proceedings  involving  its  property,  and 
to  bring  those  proceraings  into  the  Ex- 
chequer for  decision — The  Attomey-Omeral 
V.  St.  Aubyn  (1)  ;  The  Attomey-Oeneral  v. 
Barker(2);  TheAttomey-Oeneralv.HalUtt 
(3)  ;  The  Attomey-Oeneral  v.  Beveley  (4)  ; 
Anon.  (5).  This  prerogative  is  not  affected 
by  the  Judicature  Acts  because  the  Crown 
is  not  expressly  named. 

A.  Wills  and  Nalder,  for  Sir  Frederick 
and  Thomas  Constable,  defendants  in 
the  information,  opposed  the  motion.— 
The  fifth  sub- section  of  section  24  pro- 
vides that  "no  cause  or  poceeding  at 
any  time  pending  in  the  High  Court  of 
Justice  shall  be  restrained  by  prohibi- 


(1)  Wightw.  204. 

(2)  41  Law  i 


'  J.  Rep.  Ezch.  67. 

(3)  16  Mee.  &  W.  97 ;  s.  c.  16  Law  J.  fiep.  Ezch. 
246. 

(4)  Eanlake's  Report. 
lAiMt.306. 
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idon  or  injunction."  The  action  in  the 
Chancery  Division  is  a  canse  pending 
in  the  High  Court,  and  this  division 
is  asked  to  restrain  it  by  injunction. 
The  only  way  in  which  the  canse  can 
be  tried  in  this  Court  is  by  transfer 
under  section  36  of  the  Judicature  Act, 
1873,  and  the  rules  made  thereunder 
(Order  LI.  rules  1  and  2).  There  ought 
to  be  provision  made  for  the  consolida- 
tion of  these  actions,  otherwise  the  result 
will  be  oppressive  on  Sir  F.  Constable. 

KbUiT,  G.B. — I  mnst  repeat  what  I 
said  in  The  Attomey-Oeneral  v.  Barker 
(2).  If  I  had  any  doubt  I  should  take 
time  to  consider  in  such  a  case  as  this, 
but  my  mind  is  free  from  doubt.  Before 
the  Judicature  Acts  the  law  was  com- 
pletely settled.  The  prerogative  of  the 
Crown  was  clear,  absolute  and  in. 
dubitable,  as  laid  down  in  The  Attomey- 
Oeneral  V.  Barker  (2)  and  several  pre- 
vious cases,  and  the  proper  mode  of 
asserting  it  was  by  the  proceeding  which 
has  been  taken  in  this  case.  The  question 
is  whether  the  prerogative  of  the  Crown 
has  been  taken  away  by  the  Judicature 
Acts.  It  has  been  argued  that  the  effect 
of  those  Acts  is  to  leave  the  intervention 
of  the  Grown  when  its  interests  are  con- 
cerned to  the  discretion  of  a  Judge.  The 
result  might  be  to  annihilate  the  pre- 
rogative. There  has  been  a  hardship 
insisted  upon  in  this  case  if  we  allow  the 
motion  of  the  Attorney- C(eneral,  and  it 
might  be  if  the  transfer  lay  with  the 
Jndg^  of  the  Division  that  the  Judge  in 
whom  the  discretion  is  vested  might  be 
influenced ,  by  such  considerations  and 
refuse  the  transfer. 

The  language  of  the  Judicature  Acts 
goes  to  shew  the  exclusion  of  this  Divi- 
sion sitting  as  a  Court  of  Bevenue  from 
their  operation.  Order  LXII.  says  that 
"nothing  in  the  rules  shall  affect  the 
praotioe  or  procedure  in  any  proceedings 
on  the  revenue  side  of  the  Court  of  Ex- 
chequer," and  section  34  of  the  Judica- 
ture Act,  1873,  assigns  to  the  Exchequer 
Division  "all  causes  and  matters  which 
would  have  been  within  the  exclusive 
cognizance  of  the  Court  of  Exchequer 
either  as  a  Court  of  Revenue  or  as  a 
Common  Law  Court  if  this  Act  had  not 


passed."  In  what  other  Court  than  the 
Exchequer  could  a  cause  involving  the 
Queen's  prerogative  or  property  have 
been  decided  ?  These  provisions  are  not 
ooncluBive ;  but  there  is  another  con- 
sideration which  is  conclusive.  The 
prerogative  of  the  Sovereign  cannot  be 
taken  away  or  impaired  except  by  express 
words.  There  are  no  such  express  words 
in  the  Judicature  Acts.  There  are  pro- 
visions as  to  transfer  of  actions,  but  Uiey 
cannot  limit  the  prerogative.  I  am 
therefore  of  opinion  that  this  motion 
mnst  be  allowed. 
HoDDLGSTON,  B.,  concurred. 

Injunction  grcmted. 


SoUdton— The  Solicitor  to  the  Board  of  Trade 
for  the  Crown  ;  CoIlyeT-Bristow  &  Co.,  agents 
for  Stamp,  Jackson  &  Birks,  Hull,  for  defen- 
dants. 


[IN  THE  EXCHEQUER  DIVISION.] 

1879.     1 
May  16.  /  donovan  v.  bbowit. 

Prcutiee — Appeals  from  Inferior  (hurts 
—  Setting  doum  for  Hearing  —  Time  — 
Order  LVIII.  ndi  19. 

A  rule  nisi  to  reverse  a  judgment  of  an 
inferior  Court  toas  obtained  on  the  5th  of 
November,  odUing  upon  the  opposite  party 
to  shew  cause  at  the  eatpiraiion  of  eight  days, 
or  so  soon  after  as  the  case  could  be  heard. 
The  rule  was  not  set  down  at  the  Orown 
Office  for  hearing,  in  the  Ust,  under  Order 
LVm.  rule  19,  of  appeals  from  inferior 
Courts  before  the  day  named  in  the  rule 
nor  uniU  thefollounng  SreJ  of  February : — 
Held,  thai  the  appelUmt  had  lost  his  right 
to  be  heard. 

Rule  nisi  to  set  aside  a  nonsuit  in  an 
action  in  the  Lord  Mayor's  Court. 

The  rule  was  obtained  on  the  5th  of 
November,  1878,  and  called  upon  the 
defendant  to  shew  cause,  at  the  expira- 
tion of  eight  days  from  the  date  tJiereof, 
or  BO  soon  after  as  the  case  could  be  heard. 
The  rule  was  served  upon  the  defendant 
within  a  day  or  two  after  the  obtaining 
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of  the  mle,  bnt  was  not  set  down  at  the 
Grown  Office  for  heating,  in  the  list  nnder 
Order  LYUI.  rale  19  (1)  of  appeals  &om 
inferior  Gonrts,  ontil  the  3rd  of  Febrnaiy, 
1879.  The  mle  now  came  on  for  argn- 
ment. 

Firth,  for  the  defendant,  objected  tiiat 
the  plaintiff  having,  notwithstaading  that 
the  rale  was  granted  on  the  5th  of  No- 
vember, 1878,  omitted  to  set  it  down  at 
the  Crown  Office,  under  Order  LVIIL 
rale  19,  nntil  the  3rd  of  Febraary,  1879, 
was  out  of  time.  Order  LVIIL  rule  19 
is  no  doubt  silent  as  to  time,  but  bo  also 
is  the  analogous  provision  of  Order 
LVin.  rule  8  ;  and  In  re  National  Fvndt 
AMTtranee  Company  (2),  decided  upon 
the  latter  rule,  appUes. 

Bwdvp  Hill,  for  the  plaintiff,  appeared 
in  support  of  the  rule. 

Pee  Cubum  (3). — The  case  cited  is  con- 
clnsiye  to  shew  that,  although  Order 
LVin.  rule  19  is  silent  as  to  time,  the 
plaintiff's  delay  in  setting  down  the  case 
for  argument — a  delay  for  which  he  has 
shewn  no  sufficient  excuse  —  disentitles 
him  to  be  heard. 

Sflile  discharged,  loUh  eoete  (4). 


Sdicitraa — Junes  Chiipman  &  Co.,  for  plaintiff; 
Duffield  Se  Briity,for  defendant. 


(1)  Order  LVIU.  rule  19  (rales  of  December, 
1876,  repealing  the  like-nombered  mle  of  Decem- 
ber, 1876).  pioTidee,  "  Etsit  Judge  of  the  High 
Court  ....  shall  be  a  Judge  to  hear  .... 
appeals  from  inferior  Courts  under  section  4S  of 
toe  ....  Judicature  Act,  1873.  All  tueh  ap- 
peals (except  Admiralty  appMJa  .  .  .  ,)  tkaU  m 
entered  t»  .one  list  h/  tke  offieert  of  the  Oromt 
Office  of  the  Queen's  Bench  Division ;  and  shall  be 
heard  by  such  IMrisional  Coort  of  the  Queen's 
Bench,  Common  Fleas  or  Exchequer  Diyision  as 
the  Presidents  of  thpse  Divisions  shall  from  time 
to  time  direct " 

(2)  46  Law  J.  Bep.  Chanc.  188 ;  s.  c.  Lav  Bep. 
4  Cb.  D.  306. 

(3)  Kelly,  CB. ;  and  Huddleston,  B. 

(4)  The  Court  of  Appeal  have  upheld  In  re 
National  Funds  Assurance  Co.  in  In  rt  Mantel, 
47  Law  J.  Bep.  Chanc.  870. 

Vox,  48.— Q.B.,  C.F.  &  Exim. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.      1    FOWLBB  V.  THB  UONHOnTBBHIBB 

May  15.  j    bailwat  and  oanal  oohpant. 

Gostt — Solicitor  and  Olient — Attorneys 
and  Solicitors  Act,  1874  (37  A-  88  Viet.  o. 
68),  «.  12 — Uncertificated  SoUdtor — Costs 
not  recoverable  hy  Client. 

By  the  12th  section  of  37  §■  38  Vict.  o. 
68,  "  no  costs  .  .  .  or  disbtmements  on  ao- 
count  of  or  in  rdaiion  to  any  act  or  pro- 
ceeding done  or  taken  by  any  person  who 
acts  as  an  attorney  or  solicitor  ioithot>i 
being  duly  qualified  so  to  act,  shaM  be  re- 
coverable in  any  action,  suit  or  matter,  by 
any  person  or  persons  tohomsoever." 

Where  the  solicitor  acting  for  a  claimant 
tn  an  arbUration  far  the  assessment  of  com' 
pmsaHon  for  land  compvisorily  taken  by  a 
railway  company  under  the  Lands  Clauses 
Act  had  omitted  to  take  out  his  certificate, — 
Held,  thai  the  dient  as  voM  as  the  solicitor 
was  precluded  by  section  12  o/  37  ^  38 
Viet.  e.  68  {The  Attorneys  and  Solicitors 
Act,  1874),/rom  recovering  his  costs  against 
the  company  notwithstanding  that  the 
award  had  been  in  his  faoowr,  and  he  had 
been  ignorant  of  the  disqualification  of  his 
solicitor. 

This  was  a  rule  for  a  mandamus  to  a 
Master  of  the  Queen's  Bench  Diyision, 
commanding  him  to  tax  the  costs  of  one 
Fowler  in  the  matter  of  an  arbitration 
under  the  Lands  Clauses  Consolidation 
Acte,  1845  and  1869.  The  Monmouth 
Canal  Company  had  compulsorily  taken 
some  of  Fowler's  land,-  and  an  award  had 
been  duly  made  in  his  &vour  of  an 
amount  larger  than  that  offered  by  the 
company,  and  so  entitling  him  to  all  his 
costs  of  and  incident  to  the  arbitration. 
The  Master,  however,  refused  to  tax,  on 
the  ground  that  Fowler's  solicitor,  though 
on  ^e  Biolls,  was  imcertificated. 

A,  T.  Lawrence  shewed  cause. — The 
Master  was  right  in  refusing  to  tax  these 
costs,  as  the  Attorneys  and  Solicitors  Act, 
1874,  is  express  in  preventing  any  person 
&om  recovering  costs  or  disbursements  in 
relation  to  any  proceeding  taken  by  an 
unqualified  person  acting  as  solicitor. 

The  tendency  of  legislation  ha^  been  to 
render  more  stringent  the  provisions 
3N 
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against  nnqaalified  persona  acting  as  so- 
licitors. Thus  6  A  7  Vict.  c.  73,  and  23 
&  24  Vict.  c.  127,  extend  the  restriotions 
imposed  by  37  Geo.  3.  o.  90.  So  that  a 
solicitor  is  disqnalified  from  recovering 
for  work  done,  not  only  in  actious  or 
writs,  but  in  any  other  way  as  a  solicitor. 
Then,  afber  the  decision  In  re  Hope  (1), 
the  Act  of  87  A  38  Vict.  c.  68  was  passed, 
and  section  12,  which  says,  that  "  no  dis* 
bnrsement  shall  be  recoTerable  by  any 
person  whomsoeTer,"  aeems  to  meet  that 
case  and  the  present,  and  disentitle  the 
client  from  recovering. 

The  Court  then  called  on 

B.  Francis  Williams,  to  support  his 
rule. — It  cannot  be  intended  to  throw 
upon  a  person  employing  a  solicitor  the 
onus  of  discovering  whether  he  has  taken 
out  his  certificate.  If  there  were  any 
collosion  between  the  client  and  the  so- 
licitor, or  if  even  the  former  knew  of 
the  want  of  the  certificate,  the  Court 
might  interfere;  but  where  the  client 
employs  an  apparently  respectable  nutn, 
and  knows  nothing,  the  Act  cannot  be 
meant  to  pnmsh  him  in  the  way  sug- 
gested. 

[CocKBUEN,  L.C.J. — Thastatnte  is  to  be 
a  protection  against  unqualified  persons, 
and  we  cannot  look  at  individual  cases  of 
hardship.] 

The  solicitor  is  merely  the  agent  of  the 
client,  and  an  action  will  lie  by  witnesses 
ag^ainst  the  client  for  their  expenses  if  snb- 
pcenaed  by  his  solicitor.  E  eonverso,  he 
should  be  able  to  recover  his  costs  where 
his  right  to  them  is  undoubted  both  mo- 
rally and  legally,  as  in  the  present  case, 
wliere  his  land  has  been  taJcen  compul- 
Borily. 

CoOKBUEN,  L.C.J. — I  think  that  this 
mle  must  be  discharged.  There  is  no  doubt 
that  under  the  first  Act  an  attorney  or 
solicitor  was  held  disentitled  to  any  costs 
for  work  and  labour  done  as  an  attorney 
or  solicitor  where  he  had  conducted  a  cause 
without  having  a  certificate,  and  yet  held 
entitled  to  recover  the  costs  of  disburse- 
ments. Then  came  an  Act  of  Parlia- 
ment, in  which  entirely  new  words  wera 
used,  after  the  judgment  of  the  Court 

(1)  Law  Kep.  7  Ch.  766. 


in  which  it  was  held  that  the  client  in 
saoh  a  case  was  entitled  to  recover  on 
taxation,  thon^  not  his  fees,  yet  his  dis- 
bursemente.  Then  the  Act  of  1874,  en- 
larging the  language  of  the  former  Acts, 
provides  that  no  disbursement  shall  be 
recoverable — not  by  any  solicitor  merely, 
but  by  any  person  whomsoever.  That 
enactment  is,  I  think,  not  only  large 
enough  to  include,  but  was  expressly  in- 
tended to  include,  not  only  the  solicitor, 
but  also  his  client. 

There  may  be  individual  cases  v^here 
the  provision  will  operate  harshly,  but 
the  Legislature  meant  to  prevent  the  pos- 
sibility of  a  person  not  certificated  acting 
as  a  solicitor  in  any  matter  where  a  soli- 
citor ought  to  act.  We  may  regret  the 
result  of  what  may  here  have  arisen 
purely  from  an  oversight,  but  the  Act  is 
imperative,  and  this  rule  most  be  dis- 
charged. 

MsLLOB,  J. — ^I  am  of  the  same  opinion. 
I  come  to  the  conclusion  with  regret  in 
this  case,  where  Mr.  Fowler  was  not 
aware  of  the  circumstances  in  which  the 
person  who  acted  for  him  was  placed ;  but 
the  policy  of  the  Act  is  clear,  and  we 
ought  not,  by  any  forced  efEort,  to  allow  it 
to  be  evaded. 

Lush,  J. — ^No  doubt  the  application  of 
the  statute  in  question  in  given  oases 
may  work  hardship,  but  we  can  look  only 
at  the  plain  meaning  of  the  Act,  and  I 
think,  on  comparing  it  with  the  previous 
Acts  and  decisions,  that  the  matter  is 
beyond  a  doubt. 

The  6  A  7  Vict.  c.  73,  enacted  that 
"  No  person  who,  as  an  attorney  op  soli- 
citor, shall  sue,  prosecute,  defend  or 
carry  on  any  action  or  suit,  or  any  pro- 
ceedings in  any  of  the  Courts  aforesaid 
without  a  certificate,  should  recover  his 
coste  or  disbursemente."  That  applied, 
therefore,  only  to  proceedings  in  Court. 

Then  23  A  24  Vict.  c.  127,  carries 
the  matter  further.  That  says  in  sec- 
tion 26,  "  Every  person  who  acts  as  an 
attorney  or  solicitor  contrary,"  Ac.,  "  shall 
be  incapable  of  maintaining  any  action  or 
suit  for  any  fee  or  reward,  for  or  in  re- 
spect of  anything  done,  or  any  disburse- 
ments made  by  him  in  the  course  of  so 
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doi^."  That  applied  to  proceedings  oat 
of  C^nrt  as  well  as  in,  but  it  was  con- 
fined to  acts  done  or  disbursements  made 
bj  the  solicitor. 

Then  came  the  decision,  In  re  Sope 
(1),  nnder  that  later  Act,  and  snbse- 
qnentlj  the  Act  nnder  which  we  mnst 
determine  tlus  case.  The  words  are  as 
wide  as  they  can  be.  "  No  costs,  fee,  re- 
ward or  disbursement  .  .  .  shall  be  reco- 
verable in  any  action,  suit  or  matter,  W 
any  person  or  persons  whomsoever."  It 
does  not  say  by  whom  the  disborsements 
mnst  have  been  made ;  and  the  enactment 
is  clearly  applicable  to  the  client  as  well 
as  to  the  solicitor. 

Buie  discharged. 


Solicitors  —  Schnltz  &  Son,  agents  for  Arthur 
Morgan,  Pontypool,  for  Fowler;"  T.  White  & 
Sons,  agents  for  H.  S.  Onstard,  Newport,  for  the 
compaiiy. 
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[IN  THE  EXCHEaUER  DIVISION.] 
1879         1 
March  H  31.  /       "*''*^  "•  shanson. 

Statute  of  Frauds,  s.  4 — Oontract  not  to 
he  performisd  toUKvn  a  Year — Agreement 
on  TermmccHon  of  Employment. 

Where  a  servant  contracts  to  serve  his 
master  in  the  wwy  of  his  trade,  and  if  he 
shovM  leave  the  service  not  to  engage  in  a 
like  service  or  trade  within  a  certain  area, 
the  eontrouit  not  to  trade  being  for  an  inde- 
finite period  during  the  joint  lives  of  the 
master  and  servant  is  a  contract  prima 
facte  not  to  be  performed  within  a  year 
within  the  Statute  of  Frauds,  and  mutt  be 
in  writing. 

Demnrrer  to  part  of  statement  of  de. 
fence. 

Th«  statement  of  claim  alleged — 

1.  The  plaintifP  is  an  outfitter  and 
tailor,  carrying  on  business  at  47,  Fore 
Street,  Deronport. 

2.  Li  or  about  the  month  of  October, 
1868,  the  defendant   entered   into  the 


employment  of  the  plaintiff  as  a  foreman 
tailor  for  a  term  of  three  years,  on  the 
terms,  amongst  others,  that  if  he  should 
leave  the  plaintiff's  employment,  he  should 
not  engage  in  the  service  of  anyone 
carrying  on,  or  himself  carry  on,  the 
business  of  a  tailor  or  outfitter,  within 
five  miles  of  Devonport  aforesaid. 

3.  The  defendant,  on  the  expiration  of 
the  said  period  of  three  years,  continued 
in  the  employment  of  the  plaintiff  on  the 
like  terms,  except  as  to  the  period  of 
employment,  until  the  end  of  October, 
1877. 

4.  At  or  about  the  end  of  October, 
1877,  the  defendant  left  the  plaintiff's 
employment,  and  §hortly  afterwards  com- 
menced to  carry  on  business  as  a  tailor 
and  outfitter  in  Fore  Street,  Devonport, 
being  the  same  street  in  which  the  plain- 
tiff carries  on  his  said  business,  and  he 
has  since  continued,  and  still  continues, 
to  cany  on  such  business  at  the  place 
aforesaid,  contrary  to  the  terms  of  his 
said    oontract,  by  reason  whereof  the 

Elaintiff  has  been  and  will  be  injured  in 
is  said  business,  and  deprived  of  custom 
and  profit  which  he  would  otherwise  have 
obtained. 

The  defendant,  among  other  things, 
pleaded  that  the  alleged  contract  was  not 
in  writing  and  relied  on  the  Statute  of 
Frauds. 

The  plaintiff  demurred  to  this  part  of 
the  defence. 

A.  Charles  {Bingwood  with  him),  for 
the  defendant,  was  called  upon  to  argue. 
— This  is  a  contract  to  continue  daring 
the  whole  of  the  defendant's  life,  and  is 
therefore  prima  fade  not  to  be  performed 
within  a  year.  It  may  be  performed 
within  the  year,  but  such  a  possible  con- 
tingency does  not  the  less  make  it  within 
the  statute.  The  present  contract  is  the 
same  in  principle  as  the  general  retainer 
of  a  solicitor  by  a  company,  as  alleged  in 
Elm/  V.  The  Positive  Assurance  Oompany 
(1),  in  which  case  the  Exchequer  Division 
held  that  the  Statute  of  Frauds  applied. 
In  the  Court  of  Appeal  the  decision 
turned  on  another  ground.      [He  cited 

(1)  45  Law  J.  B«p.  Ezch.  68. 

8  N  • 
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also  Dobton  y.  OoVm  (2)  and  Boherta  t. 
Tnoker  (3),  and  distingaislied  Knowlmcm 
v.  BlueU  (4).] 

AfuMe,  for  the  plaintiff. — The  presump- 
tion is  against  iiie  defendant  who  has  to 
bring  the  contract  within  the  statute. 
He  must  shew  either  that  the  parties 
meant  that  it  should  not  be  performed 
within  a  year,  or  that  it  is  incapable  of 
being  performed  within  a  year.  There 
is  nothing  in  the  contract  to  shew  that 
the  parties  meant  it  not  to  be  performed 
witlun  the  year,  and  it  is  capable  of 
being  so  performed.  The  cases  cited  in 
the  notes  to  Peter  v.  Oompion  (5)  shew 
that  there  must  either  be  an  intention 
of  the  parties  to  prolong  the  contract 
beyond  a  year,  or  an  incapability  in  the 
contract  itself  to  be  performed  within  it. 
He  cited  Stoeet  v.  Lee  (6) ;  Fanington  v. 
Donohoe  (7)  ;  Fenton  v.  Eniblen  (8) ;  and 
Soueh  V.  Stratalmdge  (9).  There  was  no 
intention  of  the  parties  to  prolong  this 
contract  beyond  the  year.  There  is  no 
presumption  as  to  the  length  of  ftitnre 
life.  Eley  v.  The  Positive  Assurance  Com- 
pany  (1)  was  not  argued  as  a  case  under 
the  Statute  of  Frauds. 

Our.  adv.  vult. 

The  following  judgment  was,  on  the 
81st  of  March,  oebTerod  by 

Hawkins,  J. — The  question  raised  by 
this  demurrer  is  whether  the  contracts 
set  forth  in  the  2nd  and  3rd  paragraphs 
of  the  statement  of  claim  fall  within  the 
4th  section  of  the  Statute  of  Frauds. 
The  2nd  paragraph  alleges  that  "in  or 
about  the  month  of  October,  1866,  the 
defendant  entered  into  the  employment 
of  the  plaintiff  as  a  foreman  t^or  for  a 
term  of  three  years,  on  the  torms,  amongst 
others,  that  if  he  should  leave  the  plain- 
tiff's employment,  he  should  not  engage 
in  the  service  of  anyone  carrying  on,  or 
himself  carry  on,  the  business  of  a  tailor 

(2)  1  Hurl.  &  N.  81 ;  s.  c.   25  Law  J.  Bep. 
Exch.  267. 


(3)  S  Exch.  Bep.  632. 


48  Law  J.  Bep.  Exch.  29 ;  s.  e.  Law  Bep.  9 
Ezch.  1. 
(6)  1  Smith's  Leading  Cases,  6th  ed.,  p>.  283. 


(6)  1  Smith's  Leadi 

(6)  8  M.  &  G.  452. 

(7)  It.  Bep.  1  C.L. 

(8)  8  Bnrr.  1,278. 

(9)  2  Com.  B.  Bep.  808;  s.  c.  16  Law  J.  Bep. 
C.P.  170. 
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or  outfitter  within  five  miles  of  Devon' 
port."  The  3rd  paragraph  alleges  that 
"  the  defendant,  on  the  expiration  of  the 
first  period  of  three  years,  continued  in 
the  employment  of  plaintiff  on  the  like 
terms,  except  as  to  the  period  of  employ- 
ment, until  the  end  of  October,  1877." 
The  breach  alleged  was  that,  having,  at 
the  end  of  October,  1877,  left  the  plain, 
tiff's  employment,  he  did  set  up  in 
business,  &o. 

I  am  of  opinion  that  the  contracts  fall 
within  the  4th  section  of  the  Statute  of 
Frauds,  as  agreements  not  to   be  per- 
formed within  the  space  of  one  year  from 
the  making  thereof.     Upon  the  first  con- 
tract for  three  years  it  is  impossible  to 
raise  a  doubt.     The  case,  however,  has 
been  argued  as  though  it  rested  upon  a 
new  contract  of  employment  for  an  inde- 
finite period  after  the  expiration  of  the 
three  years,  and  an  agreement  on  de- 
fendant's part  never,  after  that  employ- 
ment should  cease,  to  set  up  business  as 
a  tailor  or  outfitter  within  five  miles  of 
Devonport.      As  thus  presented  I  have 
considered  the  case.     The  law  upon  the 
subject  is  now  well  established.    A  con- 
tract which,  according  to  its  terms,  is 
prima  facie  not  to  be  performed  within  a 
year  is  not  the  less  within  the  statute, 
because  it  is  made  defeasible  by  a  con- 
tingency which  may  occur  wiOiin  that 
period.      Thus  a  contract  of  service  for 
two  years  is  none  the  less  within  the 
statute  because  it  is  made  terminable  by 
the  death  of  either  of  the  parties,  or  by 
notice,  or    by  the    misconduct  of    the 
servant  at  any  period  of   the   service. 
Dohson  V.  OoUis  (2)  is  an  express  autho- 
rity to  this  effect.     Boherta  v.  Tucker  (3) 
is  a  striking  authority  in  support  of  the 
same  doctnne.     That  was  an  action  by  a 
stipendiary  curate  against  the  incumbent 
of  a  parish,  foundeid  upon  an  alleged 
promise  maide  by  the  defendant  to  the 
plaintiff  to  take  all  necessary  measures 
for  obtaining  the  payment  of  an  annual 
grant  from  tine  Society  for  Promoting  the 
Employment  of  Additional  Ourat^  in 
each  and  every  year,  &c.    At  the  trial, 
Coltman,    J.,    non-suited    the    plaintiff 
upon  the  ground  that  the  contract  fell 
within  the  4th  section  of  the  Statute  of 
Frauds.    On  motion  to  set  aside  that 


Digitized  by 


Google 


Vol.  48.] 

Jtevey  T.  Shannon,  Ezen. 
nonsuit,  Parke,  B.,  and  Alderson,  B., 
upheld  tibat  niling,  the  latter  saying, 
"  The  ease  of  a  defeasible  contract,  where 
the  contract  may  be  defeated  or  pat  an 
end  to  within  the  year,  is  not  for  that 
reason  taken  ont  of  the  operation  of  the 
Statute  of  Frauds."  Sweet  y.  Lee  (6) 
farther  illustrates  the  same  now  well- 
recognised  proposition.  There  the  con- 
tract was  for  an  annoity  for  life,  and  the 
Coart  held  it  to  be  within  the  4th  sec- 
tion, though  it  might,  by  the  death  of 
the  annai1»nt,  be  terminated  at  any  time. 
Upon  the  same  principle,  in  Farrington 
V.  Donohoe  (7),  it  was  decided  that  a 
yerbal  agreement  to  maintain  a  child, 
aged  fire  years,  till  she  was  able  to 
do  for  herself,  was  within  the  statute, 
although  the  child  might  die  within  a 
year ;  for  it  was  clear  that,  if  she  lived, 
the  contract  was  not  to  be,  i.e.,  conld  not 
be,  in  the  contemplation  of  anybody,  per- 
formed within  that  period.  The  same 
view  was  taken  by  this  Coort  in  Eley  v. 
The  Positive  Auwwnee  Oompany  (1), 
where  it  was  held  that  the  engagement 
of  the  plaintiff  as  solicitor  to  the  com- 
pany daring  his  whole  professional  life, 
and  so  long  as  the  defendants  continued 
a  company,  was  a  contract  not  to  be  per- 
formed within  a  year,  though  it  might  be 
determined  by  the  death  or  resignation 
of  the  plaintiff  himself,  or  by  his  dis- 
missal for  misconduct,  within  that  period. 
On  the  other  luuad,  a  contract  which, 
prima  fcuie,  and  fix>m  its  terms  may  be 
performed  within  a  year,  however  im- 
probable that  it  will  be  so,  and  even 
thouffh  the  parties  to  it  at  the  time  of 
making  it  expected  its  endurance  beyond 
that  period,  does  not  fall  within  the 
statute,  and  it  is  immaterial  that  the 
performance  of  it  is,  by  the  natural 
course  of  events,  delayed  for  a  much 
longer  period.  The  most  familiar  illus- 
tration of  this  proposition  is  the  case  of 
a  servant  hired  generally,  whose  service 
may  be  determined  by  reswonable  notice 
at  any  time.  Such  a  contract  does  not 
&I1  within  the  operation  of  the  statute, 
though  the  service  may  oontinne  and  the 
contract  remain  onterminated  for  many 
years — Beetton  v.  OoUyer  (10). 

(10)  4  Bing.  800. 
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Fenton  v.  Embtere  (8)  well  iUostrateB 
the  law  in  this  respect.  That  was  an 
action  brought  against  the  executor  of 
a  person  named  May,  upon  a  promise 
of  May,  by  his  last  will  and  testament, 
to  give  and  bequeath  to  the  plaintiff  a 
legacy  or  annuity  of  161.  by  the  year, 
to  be  paid  and  payable  to  her  yearly 
and  every  year  from  the  day  of  the  de- 
cease of  the  said  May,  for  and  during 
the  term  of  her  natural  life.  It  was  ob- 
jected that  this  agreement  was  within 
the  4th  section  of  the  statute,  and  ought 
to  have  been  in  writing,  for  that  it 
was  not  to  be  performed  within  a  year, 
since  a  whole  year  ftom  May's  death  was 
to  elapse  before  the  annuity  would  be- 
come payable.  It  was  answered,  how- 
ever, that  the  action  was  brought  for 
May's  not  having  done  what  he  ought  to 
have  done  in  his  lifetime,  namely,  made 
his  will,  which  might  have  been  done 
within  the  year.  Denison,  J.,  said :  "  The 
statute  does  not  extend  to  cases  where 
the  thing  may  be  performed  within  the 
year;"  and  Wilmot,  J.,  said:  "The 
statate  only  extends  to  such  promises 
when,  by  the  express  appointment  of  the 
party,  the  thing  is  not  to  be  performed 
witlun  a  year."  See  also  Bidlm  y. 
Bidley  (11). 

Soiush  V.  Strawbridge  (9)  was  an  action 
for  the  maintenance  of  a  child  placed  by 
the  defendant,  in  1842,  under  the  care  of 
the  plaintiff,  upon  an  agreement  by  the 
defendant  to  pay  5«.  per  week,  or  one 
guinea  per  month,  until  the  defendant 
gave  notice,  or  as  long  as  the  defendant 
should  think  proper.  The  child  remained 
with  the  plaintiff  till  1845.  The  Court 
of  Common  Pleas  held  that  the  case  was 
not  within  the  statate,  for  there  was  no 
certain  time  fixed  for  ike  duration  of  the 
contract;  but  it  was  to  endure  for  an 
indefinite  period,  subject  to  be  pat  an 
end  to  at  any  time  at  the  option  of  the 
defendant;  and  that  contingency  might 
defeat  the  contract  within  a  ^ar. 

Upon  the  same  principle  Knowlnum  v. 
Bluett  (4)  was  decided  in  this  Conrt. 
There  the  contract  was  that  the  plaintiff 
should  take  charge  of  the  seven  illegiti- 
mate children  of  which  the  defendant  was 

(11)  34  Law  J.  Bep.  Chane.  463. 
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the  fitther,  and  that  the  defendant  should 
pve  her  300 J.  a  year,  payable  quarterly, 
to  keep  them.  The  Court  held  the  case 
not  to  be  within  the  statute,  for  the 
reason  given  by  Bramwell,  B.,  namely, 
that  the  sum  may  be  called  an  annuity ; 
but  really  the  engagement  was  not  bind- 
ing on  either  party  for  any  definite  space 
of  time,  and  that  the  defendant  might,  at 
the  end  of  any  quarter,  hare  refased  to 
provide  for  the  maintenance  of  the  child 
any  longer,  and  in  like  manner  the  plain- 
tiff might  have  declined  to  continue  to 
take  charge  of  them.  The  contract  might 
have  been  performed  within  the  year, 
though  no  doubt  both  parties  expected  it 
would  last  longer.  This  judgment  was- 
appealed  against  (43  Law  J.  Rep.  Ezch. 
151;  s.  c.  Law  Rep.  9  Bxoh,  307),  but 
the  appeal  was  disposed  of  upon  another 
ground.  In  the  case  now  before  me  the 
contract  set  out  in  the  statement  of  claim 
amounts  to  an  agreement  on  the  defend- 
ant's part  not  to  set  up  the  trade  of  a 
tailor  or  outfitter  withm  five  miles  of 
Devonport  during  the  joint  lives  of  him- 
self and  the  plaintiff.  Prima  f cms,  there- 
fore,  it  was  not  to  be  performed  within 
a  year,  and  therefore  fell  within  the 
operation  of  the  4th  section  of  the  Statute 
of  Frauds.  My  judgment,  therefore,  is 
for  the  defendant. 

Judgment  for  the  defendant. 

Solidton — CroTder,  Anstie  Sc  Vizard,  agents  for 
T.  0.  Brian,  Plymouth,  for  plaintiff;  Onsh  & 
FhilliM,  agenta  for  J.  P.  Pearee,  Plymouth,  for 
defendant, 

[IN  THE  COUBT  OF  APPEAL.] 
(AppeaZfrom  the  Queen's  Bench  Dvoiewn.) 

1878.       1  BLHSLIE   IND   0THEB8  V. 

Deo,  6,  7.  J  COBEIB.* 

Bcmhruptoy — Liquidation  hy  Arrange- 
ment —  Discharge,  Effect  of  —  Creditor 
omitted  from  Statement  of  Debtor — Bank- 
ruptcy Act,  1869  (32  ^  33  Vict.  e.  71),  «». 
49,  125,  L27—Bankrupteg  Bides,  1870, 
Bule  289. 

A  certificate  of  discharge  obtained  by  a 
debtor  whose  affairs  have  been  liquidated  by 

*  Coram  &amweU,L.7.;  Biett,  L.J. ;  and  Cotton, 
lf.J. 


arrangement  wider  seeHon  125  of  the  Bank- 
ruptoy  Act,  1869,  is  a  good  bar  to  an  action 
hy  a  creditor  whose  name  and  address  haee 
been  omitted  from  the  list  of  creditors  de- 
livered  to  the  registrar,  and  who  has  had  no 
noUee  of  the  proceedings,  and  is  disHn. 
guishdble  in  this  respect  from  a  eotnposition 
with  oreditors  under  section  126. 

Such  defence  is  pleadable  and  cannot  be 
made  the  subject  of  on  application  to  the 
Court  of  Banhruptoy  to  restrain  the  action 
under  rule  289  of  the  Bankruptcy  BmUs, 
1870. 

Heather  f>;  Webb  (46  Law  J.  Rep.  O.P. 
89 ;  8. 0.  Law  Rep.  2  C.P.  D.  1)  approved. 

This  was  an  action  for  work  done  and 
money  expended  by  the  plaintiffs  as  soli- 
citors for  the  defendant. 

The  writ  was  specially  indorsed,  and 
notice  was  given  in  hen  of  a  statement  of 
claim. 

Defence — That  on  the  9th  of  December, 

1876,  the  defendant  filed  his  petition  in 
the  Bankmptoy  Oourt  of  Hampshire, 
holden  at  Newport  and  Ryde,  for  a  liqoi- 
dation  of  his  affairs  by  arrangement  or 
composition,  and  thereupon  a  special 
resolution  was  passed  by  which  it  was  re- 
solved that  the  defendant's  afi^drs  should 
be  liquidated  by  arrangement ;  that  a 
certain  person  therein  mentioned  should 
be  appointed  trustee  of  the  defendant's 
estate ;  that  this  resolution  was  duly  re- 
gistered.   And  on  the  2nd  of    March, 

1877,  the  defendant  duly  obtained  his 
certificate  of  discharge  from  the  Regis- 
trar of  the  said  County  Court. 

Reply — That  the  plaintiffig'  names  were 
not  included  in  the  list  of  creditors  de- 
livered by  the  defendant  to  the  Registrar 
of  the  County  Court  pursuant  to  the  pro- 
visions of  the  Bankruptcy  Act,  1869,  and 
that  no  notice  of  the  first  meeting  of  the 
creditors  of  the  defendant  under  the  pro- 
ceedings in  liquidation  was  given  to  the 
plaintiffs  pursuant  to  the  provisions  of  the 
said  Act ;  that  the  plaintiffs  did  not  vote 
at  the  meeting  of  the  creditors,  nor  did 
they  prove  their  debt  nor  receive  a  divi- 
dend thereon  under  the  said  liquidation, 
of  which  proceedings  they  have  been 
always  altogether  ignorant 

At  the  trial  before  Lord  Coleridge,  C.  J.,   • 
the  facts  alleged  in  the  statement  of  de- 
fence and  reply  were  proved,  and  his 
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Lordship  on  the  anthority  of  Heather  v. 
Webb  (1)  directed  a  Terdict  and  gave 
jnd£^ent  for  ihe  defendant. 

On  appeal, 

Herschell  and  Ontmp,  for  the  plaintiffs, 
admitted  that  the  case  of  Heather  r.  Webb 
(1)  was  in  favonr  of  the  defendant,-  bnt 
asked  the  Gonrt  to  review  that  decision, 
and  to  assimilate  the  mle  with  regard  to 
liquidations  by  arrangement  to  that  in 
force  with  regard  to  compositions,  as  laid 
down  in  Bretlauer  v.  Brown  (2).  They 
argned  that  sub-section  10  of  section  125 
g^ve  a  certificate  of  discharge  in  the  case 
of  liquidation  by  arrangement,  the  force 
of  a  discharge  in  bankrnptey  only  so  far 
as  concerned  the  creditors  who  had  had 
an  opportunity  of  inspecting  the  state- 
ment of'  debts  and  taking  part  in  the 
proceedings. 

They  further  contended  that  if  the  de- 
fendant was  entitled  to  the  benefit  of  his 
discharge,  he  can  only  avail  himself  of  it 
by  applying  to  the  Court  of  Bankruptcy, 
under  mle  289,  toTOstrain  the  action. 

W.  Q.  Harrison  and  Petheram,  for  the 
defendant,  were  not  called  upon. 

BbilMWILL,  L.J. — This  is  a  very  plain 
case.  The  Act  provides  (section  125,  sub- 
section 10)  that  a  discharge  in  liquidation 
by  arrangement  is  to  have  the  same  efiect 
as  a  discharge  in  Bankruptcy;  and  the 
registration  of  the  resolution  as  to  the 
discharge  is,  under  section  127,  conclusive 
proof  that  everything  has  been  done  re- 
quisite to  make  the  discharge  valid.  Then 
it  is  said  that  there  is  an  implied  excep- 
tion to  this  rule,  and  that  the  discharge 
is  not  valid  as  against  a  creditor  who  had 
no  notice  of  the  proceedings,  and  whose 
name  is  not  in  the  list  of  creditors.  But 
if  such  a  Creditor  is  within  the  terms  of 
the  Act,  nothing  but  the  most  cogent 
necessity  would  induce  us  to  import  such 
an  exception;  and  I  do  not  see  why  the 
creditor  whose  name  is  left  out  of  the  sche- 
dule may  not  yet  come  in  and  prove  his 
debt,  and  get  tiie  benefit  of  the  liquidation. 

Suppose  the  debtor  disputes  the  lia- 

(1)  46  Law  J.  Bep.  C.F.  89 ;  s.  o.  Law  Bep. 
2C.P.  D.  1. 

(2)  46  Law  3.  Bep.  C.P.  £93,  and  47  Law  J. 
Bep.  C.F.  789 ;  ■.  c  Law  Bep.  2  C.F.  C.  314,  and 
law  Bep.  3  App.  Cas.  072. 
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bility  P  It  may  be  said  he  ought  to  put 
the  debt  in  his  statement  of  a&irs  as  a 
disputed  liabiUW.  But  the  statute  only 
requires  a  list  of  those  whom  the  debtor 
reoog^nises  as  his  creditors.  Though  it 
may  be  hard  that  the  creditor  should  have 
had  no  notice  of  the  proceedings,  and 
should  be  deprived  of  the  advantages 
possessed  by  other  creditors,  his  case  is 
no  harder  than  that  of  a  creditor  in  a  like 
position  in  Bankrnptey. 

It  is  true  that  the  discharge  in  liquida- 
tion by  arrangement  depends  on  a  vote  of 
the  creditors,  and  that  in  Bankruptoy 
does  not.  That  is  a  reason  why  every 
creditor  ought  to  be  summoned  to  the 
meetings,  but  not  for  the  implied  excep- 
tion which  is  suggested,  and  I  cannot  see 
why  the  summoning  of  the  creditor  should 
be  a  condition  precedent  to  the  dischsoge. 
If  it  were  so,  it  would  follow  that  if  uie 
creditor  had  notice  of  the  proceedings 
aliimde,  and  actually  attended  the  meet- 
ings, he  might  afterwards  be  heard  to  say 
that  a  condition  precedent  had  not  been 
performed,  and  that  the  discharge  was 
invalid.  But  the  words  of  the  Act  are 
that  the  discharge  is  to  be  a  discharge 
from  "  all  debts "  which  includes  the 
debt  claimed^by  the  plaintiffs  in  the  pre- 
sent case. 

That  being  so  the  plaintifb  are  driven 
to  rely  on  the  second  point,  namely,  that 
if  the  discharge  is  valid,  it  ought  not  to 
have  been  pleaded,  but  that  the  defendant 
should  have  made  an  application  to  the 
Court  of  Bankrnptey  under  rule  289, 
and  that  justice  wUl  then  be  done  and  the 
plaiatiffs  will  g^t  their  share  of  the  undis- 
tributed assets.  But  rule  289  has  no  ap- 
plication to  a  case  like  the  present,  bnt 
is  directed  to  cases  where  the  action  has 
been  brought  after  the  resolution  and  be- 
fore the  discharge,  and  applies  to  all 
cases  whether  the  creditor  has  attended 
the  meetings  and  voted  or  not.  This  is 
apparent,  when  we  consider  that  tiie  de- 
fendant might  have  been  plaiatiff,  and 
the  plaint^s'  claim  might  have  been 
raised  by  way  of  counter-claim.  Then 
clearly  rule  289  would  not  have  been  ap- 
plicable. I  think,  therefore,  that  both 
the  reason  of  the  thing  and  the  langut^e 
of  the  statute  are  against  the  plainti&' 
contention. 
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Bbett,  L.J. — ^I  am  of  tbe  same  opi- 
nion. I  do  not  think  there  \s  anything 
in  our  decision  to  prevent  the  Court  from 
acting  as  it  thinks  fit  in  any  case  where 
there  was  fraud  on  the  part  of  the  debtor 
or  the  creditors  who  were  summoned  to 
the  meeting.  There  is  nothing  to  prevent 
the  proceedings  being  set  aside  in  such  a 
case,  KaA  I  do  not  say  that  if  a  creditor 
were  fraudulently  left  out  of  the  state- 
ment  of  ofibirs  he  could  not  sue.  But 
here  there  was  no  fraud.  The  omission 
was  hona  fide  or  accidental.  The  words 
of  section  125  are  general,  and  it  is  sug- 
gested that  we  ought  to  read  into  them 
an  implied  exception.  But  there  is  a 
clear  answer  to  this.  In  the  very  next 
section,  where  the  Legislature  wish  to 
put  in  an  exception,  they  do  so  in  express 
terms.  But  it  is  a  canon  of  construction 
that  where  the  Legislature  deal  with  a 
point  in  one  place  and  omit  it  in  another, 
the  omission  must  be  regarded  as  inten- 
tional. The  words  of  section  125  must, 
therefore,  be  understood  as  general,  and 
consequently  applicable  to  the  present 
case.  As  to  rule  289,  I  agree  that  it 
applies  only  to  claims  made  between  the 
resolution  for  a  liquidation  and  the  dis- 
charge. 

GoTTOM,  L.J. — The  question  here  is 
whether  proceedings  under  section  125  of 
the  BanloTuptcy  Act,  1869,  are  pleadable 
in  bar  to  tiie  claim  of  a  creditor  whose 
name  was  not  included  in  the  list  of 
creditors  given  by  the  debtor  when  he 
applied  for  a  liquidation.  It  is  conceded 
that  the  omission  was  not  fraudulent.  I 
quite  agree  that  in  construing  an  Act  of 
Parliament,  and  in  giving  efiect  to  what 
has  been  done  under  it,  we  are  bound  to 
see  that  the  provisions  of  the  Act  have 
been  in  all  cases  substantially  followed. 
What  then  are  the  provisions  applicable 
to  tbe  present  case  P  Section  127  enacts 
"  that  the  registration  by  the  registrar  of 
a  special  reeolutiou  of  the  creditors  on 
the  occasion  of  a  liquidation  by  arrange- 
ment under  part  6  of  this  Act  .  .  .  shall 
in  the  absence  of  fraud  be  condnaive 
evidence  that  such  resolutions  were  duly 
passed,  and  all  the  requisitions  of  the 
Act  in  respect  of  such  resolutions  have 
been  complied  with."     Here  there  is  an 


absence  of  fraud ;  therefore  we  must  oon- 
sider  the  resolutions  as  duly  passed.  There 
has*  beffli  a  resolution  discharging  the 
debtor,  and  a  certificate  of  such  discharge 
has  been  given  by  the  registrar.  By 
sub-section  10  of  section  125  "  a  certifi- 
cate of  such  discharge  given  by  the 
registrar  shall  have  the  same  efiect  as  an 
order  of  discharge  given  to  a  bankrupt 
under  this  Act."  A  discharge  in  bank- 
mptoy  would  unquestionably  have  been 
a  bar  to  this  action.  What  then  is  to 
prevent  the  discharge  in  liquidation  act- 
ing as  a  bar  also  P  Nothing,  unless  we 
set  aside  the  clear  words  of  the  Act. 

Rule  289  does  not  derogate  from  the 
efiect  of  the  discharge  in  any  way.  It  is 
as  follows.  [His  Lordship  read  the  rule.] 
The  proper  construction  of  that  rule  is 
clearly  that  it  applies  to  proceedings 
taken  after  the  resolution  and  before  the 
discharge.  I  am  therefore  of  opinion 
that  a  discharge  in  liquidation  is  pleadable 
against  eveiy  creditor. 

It  is  otherwise  in  the  case  of  composi- 
tions with  creditors.  By  section  126  it 
is  specially  enacted  that  the  provisions  of 
the  composition  are  to  be  binding  only  on 
those  creditors  who  are  named  in  tbe 
debtor's  statement.  This  is  yery  reason- , 
able  when  we  consider  the  power  wielded 
by  the  majority  of  creditors  in  a  compo- 
sition. But  a  liquidation  by  arrange- 
ment is  substantiaily  only  a  machinery 
for  bringing  about  by  arrangement  the 
same  results  as  are  efiected  in  Bank- 
ruptcy. There  being  then  no  exception 
in  favour  of  the  creditors  not  named  in 
the  statement,  I  am  of  opinion  that  this 
defence  is  a  good  bar  to  the  action. 

Judgment  affiirmed  (3). 


Solieitora — Elmslie,  Fonyth  &  Sedgwiek,  for 
plaintiffis;  Ley  &  Mould,  agents  for  Bichaid 
Urry,  Eyde,  for  defendant. 


(3)  As  to  the  similar  proTisions  nnder  section 
126  relating  to  compositions,  see  Oppmham  v. 
Jaokaon,  ante,  p.  441. 
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[IN  THE  aUEEITS  BENCH  DIVISION.] 

1879.     1 
March  4.  >  attwood  iniD  others  v.  belhb. 
May  17.  J 

Shif  and  Shipping — Oenerai  Average 
ContrHmtion — Practice  of  Average  Ad- 
jtuters  inconsistent  ivith  Law, 

The  plaintiffs'  ship  sailed  from  8.  in 
America  to  L.  in  England,  leith  a  general 
cargo,  and  encountered  severe  weather,  in 
consequence  of  which  a  general  average  sac- 
rifice was  made  by  cutting  away  the  fore 
topmast,  {he  fall  of  which  occasioned  fur- 
ther damage  to  the  vessel,  which  was  thereby 
eompdled  to  put  into  G.  to  repair,  in  order 
to  muMe  her  to  prosecute  the  voyage.  To 
repair  the  vessel  it  became  necessary  to  un- 
ship a  portion  of  the  cargo,  a/nd  expenses 
were  incurred  in  landing,  warehousing  and 
re-shipping  it.  Further  expenses  were  also 
incurred  on  accotmt  of  pilotage  and  other 
charges  on  the  ship  leaving  the  port  in 
order  to  proceed  on  her  voyage.  The  vessel 
eqimpleted  her  voyage  and  discharged  her 
cargo  at  L.  The  plaintiffs,  as  shipoioners, 
claimed  eontribrUion  accordi/iig  to  English 
law  by  way  of  general  average,  from  the 
defendants,  the  owners  of  the  cargo,  in 
respect  not  otUy  of  the  expense  of  entering 
the  port  and  of  discharging  the  cargo,  but 
also  that  of  warehousing  and  re-shipping 
the  latter,  as  weU  as  in  respect  of  expenses 
incurred  in  the  way  of  port  charges  and 
pilotage  on  the  occasion  of  the  vessel  again 
putting  to  sea.  The  defendants  admitted 
their  liability  to  contribute  up  to  the  dis- 
charge of  the  cargo,  but  denied  any  lia- 
bility beyond  that  stage,  relying  on  what 
was  admitted  to  have  been  the  practice,  for 
from  seventy  to  eighty  years,  of  British 
average  adjusters  in  adjusting  losses,  ac- 
cording to  which  the  expense  of  ware- 
housing the  cargo  had  been  treated  as 
particular  average  on  the  cargo,  and  the 
eotpense  of  the  re-shipment,  pilotage,  port 
charges  and  other  expenses  incurred,  to 
enable  the  ship  to  proceed  on  her  voyage,  as 
partioular  average  on  the  freight.  The 
charter-party  and  bUl  of  lading  were  sUent 
on  the  subject : — 

Held  (by  Cockbuen,  L.C.J.,  and  Mel- 

LOB,  J.,  dissentiente  Manistt,  J.),  that  the 

plaintiffs  were  entitled  to  have  brought  into 

general  average  the  expense  incurred  in  the 

Vol.  48.— Q.B.,  C.P.  &  Exct. 


warehousing  and  re-shipment  of  the  cargo, 
amd  the  pilotage,  port  charges,  and  other 
expenses,  on  tlU  ship  leaving  the  port  in 
order  to  proceed  on  her  voyage  to  L.;  also 
that  the  wage  of  the  average  adjusters, 
being  inconsistent  vfith  law,  could  not 
prevail,  the  parties  not  having  expressly 
agreed  to  make  such  usage  a  part  of  the 
contract. 

Special  Case  stated  in  an  action  by 
the  plaintiffB,  as  owners  of  the  Sulliean 
Sawin,  to  recover  132.  148.  9(2.  in  respect 
of  a  general  average  contribution  from 
the  defendants  as  owners  of  certain  goods 
on  board  the  said  vessel. 

1.  The  plaintiffs  are  the  owners  of 
the  ship  SulUvan  Sawin,  and  the  defend- 
ants are  owners  and  consignees  of  goods 
shipped  on  board  the  said  vessel. 

'A.  The  vessel  sailed  from  Savannah 
for  Liverpool  on  the  10th  of  February, 
1877,  and  encountered  severe  weather, 
in  consequence  of  which  a  general  aver- 
age sacrifice  became  necessary  and  was 
made,  the  master  being  compelled  to 
cut  away  the  fore  topmast,  the  fall  of 
which  occasioned  further  damage  to  the 
vessel,  which  was  thereby  compelled  to 
put  into  Charleston  on  the  21st  of  Feb- 
ruary,  1877,  to  repair  the  said  damage. 

3.  In  order  to  effect  the  repairs  and 
to  enable  the  vessel  to  proceed  on  her 
voyage,  it  was  necessary  to  discharge 
a  portion  of  the  cargo,  and  expenses 
were  incurred  in  landing,  warehousing 
and  re-shipping  the  same,  and  further 
expenses  were  incurred  at  Charleston  for 
pilotage  and  other  charges  paid  in  re- 
spect of  the  ship  leaving  port  and  pro- 
ceeding  upon  her  voyage.  The  vessel 
completed  her  voyage  and  discharged 
her  cargo  at  Liverpool. 

4.  It  is,  and  for  from  seventy  to 
eighty  years  past  has  been,  the  practice 
of  British  average  adjusters,  in  adjusting 
losses  in  cases  where  ships  have  put  into 
port  to  refit,  whether  such  putting  into 
port  has  been  occasioned  by  a  general 
average  sacrifice  or  a  particular  average 
loss,  to  treat  the  expense  of  discharging 
the  cargo  as  general  average,  the  expense 
of  warehousing  it  as  particular  average 
on  the  cargo,  and  the  expense  of  the  re- 
shipment  of  the   cargo,  pilotage,  port 
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cliarges  and  other  expenses  incarrad  to 
enable  the  ship  to  proceed  on  her  voyage, 
as  particular  average  upon  the  freight. 
Cases  of  patting  into  port  in  consequence 
of  general  average  saorifice  only,  and 
where  there  is  no  particnlar  average  loss 
at  all,  are  not  of  freqnent  occurrence ; 
bat  sach  cases,  and  cases  where  the  sab- 
stantial  cause  of  the  putting  into  port  is 
a  general  average  sacrifice,  are  sufficiently 
common  to  establish  a  regular  practice  of 
treating  the  expenses,  in  case  of  a  general 
average  sacrifice,  in  the  way  above  de- 
scribed. 

5.  Average  adjusters  regulate  their 
rales  of  practice  in  accordance  with  what 
they  consider  are  the  legal  principles  ap- 
plicable to  the  sabject.  There  is  an 
Association  of  Average  Adjusters,  which 
holds  meetings  from  time  to  time,  at 
which  the  rales  of  practice  are  discassed 
and  altered  or  modified  with  reference  to 
legal  decisions. 

6.  In  March,  1876,  one  eminent  ave- 
rage adjuster  formed  the  opinion  that 
the  practice  as  above  described  was 
wrong,  and  that  all  such  expenses  as 
hereinbefore  described,  np  to  the  time 
when  the  ship  was  again  at  sea  and  had 
resumed  her  voyage,  ought  to  be  charged 
to  general  average;  and  since  March, 
1876,  the  said  average  adjuster  has  made 
ap  adjastments  in  two  or  three  cases  of 
the  kind  in  accordance  with  his  said 
opinion;  bat  the  practice  of  British 
average  adjusters,  as  above  described, 
has  remained  unaltered. 

7.  The  case  of  the  said  ship,  the 
Sullivan  Saurin,  was  put  into  the  hands 
of  the  said  average  adjuster  to  prepare 
the  adjustment,  which  he  did  in  accor- 
dance with  his  said  opinion,  charging 
the  whole  of  the  said  expenses  to  ge- 
neral average,  and  the  plaintifis  have 
brought  this  action  against  the  defend- 
ants to  recover  the  contribution  appear- 
ing to  be  due  from  them  in  respect  of 
their  goods  upon  the  footing  of  the  said 
adjustment.  The  defendants  have  always 
been  willing  to  pay  a  general  average 
contribution  upon  the  footing  of  an  ad- 
justment made  np  in  accordance  with  the 
practice  of  British  average  adjusters  as 
above  described,  but  deny  their  liability 
to  pay  upon  the  footing  of    the    said 


average  adjastment  which  has  been  so 
prepared  as  aforesaid,  and  this  action 
was  brought  for  the  purpose  of  deter- 
mining whether  or  not  they  are  so  liable. 

8.  The  plaintiffs  contend  that,  not- 
withstanding the  said  practice  of  British 
average  adjusters,  they  are  entitled  to 
have  the  whole  of  the  said  expenses 
bronght  into  general  average,  and  to 
"receive  a  coni^bation  from  the  defen< 
ilantB  accordingly;  and  the  defendants 
contend,  firstly,  that,  apart  from  the  said 
practice,  general  average  expenditure 
ceases  in  sach  cases  when  the  cargo  has 
been  discharged  from  the  ship,  and, 
secondly,  that  the  said  practice  of  average 
adjusters  is  a  valid  and  binding  custom, 
regulating  the  treatment  of  the  said  ex- 
penses and  the  contribation  to  be  paid  by 
the  defendants. 

Eiliier  party  is  to  be  at  liberiy  to  refer 
to  the  average  adjastment. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintifis  are  en- 
titled to  recover  against  the  defendants  a 
contribution  in  excess  of  what  woold  be 
payable  according  to  the  said  practice  of 
average  adjusters,  as  stated  in  this  case. 

A.  Oohen  (J.  0.  Matthew  with  him),  for 
the  plaintiffs. 

Webster  (Fullerton  with  him),  for  the 
defendants. 

The  following  authorities  were  referred 
to  daring  the  arguments,  the  nature  of 
which  are  sufficiently  dealt  with  in  the 
judgments  of  the  Court: — Plummer  v. 
WUdman  (1);  Hcdlett  v.  Wigram  (2); 
Power  V.  Whitmore  (3) ;  Abbott  on  Ship- 
ping, 3rd  ed.,  p.  335 ;  Badiker's  Principles 
of  Indemnity,  p.  191 ;  Stewart  v.  The  Wed 
Indian  and  Pacific  Steamship  Company 
(4)  ;  Hall  V.  Jansen  (5)  ;  Job  v.  Langion 
(6) ;   Moran  v.  Jones  (7) ;   Walthew  v. 

(1)  3  H.  &  S.  482. 

(2)  9  Com.  B.  Bep.  £80;  «.  c.  19  Law  J. 
Rep.  C.P.  281. 

(3)  4  M.  &  S.  141. 

(4)  42  Lav  J.  Bep.  Q.B.  84,  191 ;  s.  c  Lav 
Bep.  8  Q.B.  88,  362. 

(5)  4  K  &  B.  500 ;  s.  c.  24  Law  J.  Bep.  Q.B. 
97. 

(6)  6  E.  &  B.  779;  a.  c.  26  Law  J.  Bep.  Q.B. 
07. 

(7)  7  E.  &  B.  623  j  b.  c.  26  Law  J.  Rep.  O-B. 
187. 
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Mavrojani  (8) ;  KircJmer  v.  Venus  (9) ; 
Hie  Steamship  Oompwny  Norden  t.  Demp- 
sey  (10)  ;  Buer  on  Inswrance,  p.  179 ;  Park 
on  InsuTcmce,  p.  291 ;  Simonds  r.  White 
(11)  ;  and  Lmondes'  Law  of  General  Ave- 
rage,  pp.  280,  316,  374 

Cur.  adv.  milt. 

The  folloTnng  judgment  was  (on  the 
16th  of  May)  delivered  by 

Manistt,  J.  —  This  was  an  action 
brought  by  the  plaintiffs,  as  owners  of 
the  American  ship  Sullivan  Sawin,  to  re- 
cover from  the  defendants,  as  owners  and 
shippers  of  goods  on  bostrd  that  vessel 
at  Savannah,  a  small  som  of  money 
(131.  14a.  9d.),  as  a  general  average 
contribntion  under  the  following  circum- 
stances. 

The  ship  saUed  from  Savannah  for  Li- 
verpool on  the  10th  of  February,  1877, 
and  encountered  severe  weather,  in  con- 
sequence of  which  a  g^eneral  average  sacri- 
fice became  necessaiy,  and  was  made  by 
catting  away  the  foretopmast,  the  foil  of 
which  occasioned  further  damage  to  the 
vessel,  which  was  thereby  compelled  to 
put  into  Charleston  to  repair. 

In  order  to  effect  the  repairs  and  to 
enable  the  vessel  to  proceed  on  her 
voy^e,  it  was  necessary  to  discharge  a 
portion  of  the  cargo,  and  expenses  were 
mcurred  in  landing,  warehousing  and 
re-shipping  it.  Further  expenses  were 
also  incuired  at  Charleston  for  pilotage 
and  other  charges  in  respect  of  uie  ship 
leaving  Charleston  and  proceeding  on  her 
vo^ge. 

The  vessel  completed  her  voyage  and 
discharged  her  cargo  at  Ldverpool. 

The  facts  are  more  fally  stated  in  the 
Special  Case,  and  the  question  to  be  de- 
cided is,  whether  the  plaintiffs  are  enti- 
tled to  have  the  expense  of  warehousing 
that  portion  of  the  cargo  which  was 
discharged  at  Charleston,  and  the  expense 
of  re-shipment  of  it  and  the  pilotage, 
port  charges  and  other  expenses  in- 
cn3rred  at  Charleston,  in  respect  of  the 

(8)  39  Lav  J.  Bep.  £zch.  81 ;  s.  c.  Law  Rep. 
5£xch.  116. 

(9)  12  Moore  P.C.  361. 

(10)  46  Law  J,  Rep.  C.P.  764;  8.  c.  Law  Rep. 
1  O.P.  D.  664. 

(11)  2B.  &C.  806. 
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ship  on  leaving  that  port  and  proceedin] 
on  her  voyage  to  Liverpool,  or  any,  am 
if  so  which,  of   such  expenses   brought 
into  general  average. 

The  plaintiffs  contend  that  they  are 
entitled  to  have  them  all  brought  into 
general  average.  The  defendants  con- 
tend that  by  the  law  and  usage  in  Eng- 
land, none  of  the  expenses  in  question 
are  the  subject  of  general  average,  but 
are  particular  average,  the  expense  of 
warehousing  being  particular  average  on 
cargo,  and  the  expense  of  re-shipment  of 
the  cargo  and  pilotage,  port  charges  and 
other  expenses  incurred  to  enable  the 
ship  to  proceed  upon  her  voyage  being 
particular  average  on  freight. 

It  is  found  as  a  fact  in  the  case  that  it 
is,  said  for  from  seventy  to  eighty  years 
has  been,  the  practice  of  British  average 
adjusters  in  adjusting  losses  in  cases  where 
ships  have  put  into  port  to  refit,  whether 
such  putting  into  port  has  been  occa- 
sioned by  a  general  average  sacrifice  or  a 
particular  average  loss,  to  treat  the  ex- 
pense of  discharging  the  cargo  as  general 
average,  but  the  expense  of  warehousing 
it  as  particular  average  on  the  cargo 
and  the  expense  of  the  re-shipment  of  the 
cargo,  and  the  pilotage,  port  charges  and 
other  expenses  incurred  to  enable  the 
ship  to  proceed  on  her  voyage  as  particu- 
lar average  upon  the  freight. 

Recently,  according  to  the  statement 
in  the  Special  Case,  one  eminent  average 
adjuster  formed  the  opinion  that  tms 
practice  is  wrong,  and  this  action  is 
brought  to  have  the  matter  judicially  de- 
cided. It  is  necessary,  therefore,  to  con- 
sider what  is  the  law  of  England  with 
respect  to  the  adjustment  of  the  loss  in 
question,  it  being  admitted  that  the  loss 
must  be  adjusted  according  to  that  law. 

The  principle  of  general  average,  or 
general  contribution,  is,  as  is  well  known, 
derived  from  the  ancient  laws  of  the 
Bhodian  Republic.  It  waa  imported  into 
the  Roman  law  and  forms  a  head  (12)  in 
the  Digest  of  Justinian,  with  an  express 
recognition  of  its  origin.  It  haa  since 
been  adopted  by  all  commercial  nations, 
but  with  so  many  variations,  in  different 
nations,    as    to  the  application  of   the 


(12)  Delege  Rhodi4  de  jacta. 
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principle,  that,  as  has  often  been  remarked 
both  DT  Judges  and  text  writers,  no 
principle  of  maritime  law  has  been  fol- 
lowed by  more  variations  in  practice.  In 
one  point  it  would  seem  that  all  nations 
agree,  namelj,  that  in  the  absence  of  any 
particular  instrument  or  contract  the 
place  at  which  the  average  is  (as  between 
owner  of  ship  and  owner  of  goods)  to  be 
adjusted  is  the  place  of  the  ship!s  desti- 
nation or  delivery  of  her  cargo.  As 
regards  the  law  of  England,  it  was  laid 
down  in  the  year  1824  in  the  considered 
judgment  of  the  Court  of  King's  Bench, 
delivered  by  Abbott,  C.J.,  in  the  case  of 
Svmonds  v.  White  (11)  that  "  the  shipper 
of  goods  tacitly,  if  not  expressly,  assents 
to  general  average  as  a  known  maritime 
usage  which  may,  according  to  the  events 
of  tiae  voyage,  be  either  beneficial  or  dis- 
advantageous to  him  ;  and  by  assenting 
to  general  average  he  must  be  understood 
also  to  assent  to  its  adjustment,  and  to 
its  adjustment  at  the  usual  and  proper 
place,  and  to  all  this  it  seems  to  us  to  be 
only  an  obvious  consequence  to  add  that 
he  must  be  understood  to  consent  also  to 
its  adjustment  according  to  the  usage  and 
law  of  the  place  at  which  the  adjust- 
ment is  to  be  made." 

Assuming  this  to  be,  as  I  think  it  is,  a 
correct  exposition  of  the  law  of  England, 
it  seems  to  ina  to  go  far  towards  deciding 
this  case  in  favour  of  the  defendant. 

But  it  is  said  on  the  part  of  the  plain- 
tiffs that  the  Special  Case  does  not  find 
what  has  been  the  usage  and  practice  of 
shippers  and  shipowners  in  England,  but 
only  what  has  been  the  practice  of  British 
average  adjusters. 

I  am  of  opinion  that,  in  the  absence  of 
any  evidence  to  the  contrary,  the  usage 
and  practice  of  average  adjusters  for  so 
great  a  length  of  time  must  be  deemed 
and  taken  to  have  existed  firom  all  time, 
and  to  have  been  acquiesced  in,  and  so  to 
have  become  the  usage  and  practice  of 
shippers  and  shipowners. — See  Steuiarty. 
The  West  India,  Facific  Steam  Ship  Gom- 
pmy  (4). 

I  am  at  a  loss  to  comprehend  how  the 
law  of  any  particular  nation  as  to  gene- 
ral average  can  be  arrived  at  except  by 
ascertaining  what  has  been,  as  a  matter 


of  fiict,  the  us^e  and  practice  in  BOoh 
particular  nation  with  regard  to  it. 

A  great  many  cases  were  cited  in  the 
course  of  the  argument,  commencing 
with  Plummer  v.  Wildman  (1),  which 
was  decided  in  the  year  1815,  and  end- 
ing with  Stewart  v.  The  West  India 
Facific  Steam  Ship  Oompany  (4),  decided 
in  1873.  I  do  not  propose  to  notice 
many  of  those  cases.  Some  have  been 
expressly  or  impliedly  overruled;  some 
were  actions  on  policies  of  insurance  or 
bills  of  lading  containing  special  provi- 
sions, others  contain  dicta  not  altogethar 
consistent  with  the  usage  found  by  (he 
case.  But  it  seems  to  me  that  Simonda 
V.  While  (11),  Job  V.  Langton  (6)  and 
WaltheiD  V.  Mamrojani  (8),  coupled  with 
the  finding  in  the  present  case  as  to 
what  has  hitherto  been  the  usage  and 
practice  of  British  average  adjusters, 
are  very  strong  if  not  conclusive  authori- 
ties in  &vour  of  the  defendants.  I  have 
already  adverted  at  some  length  to  the 
judgment  in  Simonds  v.  White  (11).  In 
Job  V.  Langton  (6)  it  was  held  that  ex- 
penses incurred,  after  the  cargo  was  in 
safety,  in  getting  off  the  ship  and  towing 
her  to  laverpool  for  repair  were  not 
chargeable  to  general  average  but  to 
ship  alone.  I  notice  this  case  not  only 
because  it  is  an  authority  in  &vour  of 
the  present  defendant,  so  &r  as  general 
principles  are  concerned,  but  also  because 
Lord  Campbell,  C.J.,  in  delivering  (he 
considered  judgment  of  (he  Coar(  (con- 
sisting of  himself,  Coleridge,  J.,  Erie,  J., 
and  Crompton,  J.),  says,  "There  it  no 
mercantile  ■usage  stated  to  guide  w».  We 
must  therefore  resort  to  the  general  prin- 
ciples on  which  (his  head  of  insurance 
law  rests ; "  from  which  I  infer  that  if  a 
mercantile  usage  had  been  stated  the 
Court  would  have  been  guided  by  it. 

In  Walthew  v.  Mamrojani  (8)  (which 
was  decided  in  the  Exchequer  Chamber 
in  the  year  1870  by  six  eminent  Judges, 
affirming  a  judgment  of  the  Court  of 
Exchequer)  the  question  was,  whether 
the  expense  of  getting  a  ship  off  a  bank 
on  which  she  had  been  stranded  by  a 
storm  was  general  average,  seeing  that 
before  the  expense  was  incurred  the 
cargo    had  been  discharged  and    ware- 
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honaed.    The  Conrt  held  that  it  was  not 

reral  average,  inasmuch  as  although 
expense  was  incnrred  with  the 
view  and  for  the  purpose  of  prosecuting 
the  voyage,  it  was  incnrred  after  the 
cargo  was  in  a  place  of  safety,  and  when 
the  ship  only  was  in  peril.  Bovill,  G.  J., 
■ays,  "The  American  Courts  have  en- 
larged the  limit  of  general  average,  and 
have  included  within  the  description 
of  extraordinary  expenses  incurred  for 
the  common  benefit  the  expenses  of  re- 
paira  rendered  necessary  by  extraordinary 
perils,  and  made  at  an  intermediate  port 
for  tiie  purpose  of  prosecuting  the 
voyage,  and  have  in  some  other  respects 
deviated  from  what  we  consider  the  strict 
rule,  but  the  English  Courts  have  held 
strictly  that  unless  there  be  a  common 
risk  and  a  voluntary  sacrifice,  or  an  ex- 
traordinary expenditure  incurred  for  the 
joint  benefit  of  a  ship  and  cargo,  a  claim 
to  gfeneral  average  is  not  established." 
And  a  Httle  further  on  the  same  learned 
Judge  says,  "To  ground  a  claim  for 
general  averag^e  there  must  be  a  danger, 
actual  or  impending,  common  to  both 
ship  and  cargo  ;  here  the  cargo  was  safe 
and  the  ship  only  in  peril ;  it  was  in- 
dififerent  to  the  owners  of  the  cargo 
whether  the  ship  floated  or  not,  and  there 
was  therefore  no  sacrifice  made  or  extra- 
ordinary expense  incurred  to  save  both 
ship  and  cargo  or  for  the  common  benefit 
of  both." 

In  the  same  case  the  same  learned 
Judge  says,  "  The  claim  has  been  put  on 
the  ground  that  the  adventure  was  not 
complete,  and  that  until  it  was  terminated 
there  was  a  common  interest  that  it 
should  be  carried  out ;  but  that  argument 
is  in  direct  contradiction  to  the  principle 
laid  down  with  respect  to  repairs  which 
are  equally  necessary  to  enable  the  ship 
to  complete  the  adventure,  but  which  are 
not  matters  for  general  average." 

In  these  observations,  which  are  very- 
pertinent  to  the  present  case,  I  entirely 
agree. 

Mr.  Cohen,  in  his  able  argument,  says 
these  are  cases  in  which  the  cause  of  the 
extraordinary  expenditure  was  an  ordi- 
nary peril  of  the  sea  unaccompanied  by  a 
genend  average  cause,  such  as  the  cutting 
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away  of  the  mast,  and  he  says  that  the 
existence  of  a  general  average  cause  in 
this  case  distinguishes  those  oases  &om 
the  present. 

Let  us  consider  that  proposition  praotL> 
caUy.  One  ship  meets  with  a  storm  so 
severe  that  it  is  deemed  necessary  for  the 
safety  of  ship  and  cargo  to  run  for  an  in- 
termediate port,  and  it  succeeds  in  reaching 
it  without  any  voluntary  sacrifice  of  any 
part  of  the  ship  or  cargo.  Another  ship 
meets  with  a  similar  storm,  and  finds  it 
necessary  to  run  for  an  intermediate  port, 
but,  in  order  to  reach  it,  is  obhged  to 
make  a  voluntary  sacrifice  of  part  of  the 
ship,  say,  a  mainmast  or  part  of  the 
cargo,  Whv  should  there  be  any  dis- 
tinction in  me  two  cases  with  respect  to 
what  is  to  be  deemed  general  and  what  is 
to  be  deemed  particular  average  after  the 
cargo  is  landed  in  a  place  of  safety  P  The 
cases  are  identical,  save  and  except  as 
regards  the  loss  caused  by  the  voluntary 
sacrifice  of  part  of  the  ship  or  cargo.  I 
am  unable  to  see  any  principle  upon 
which  to  rest  the  distinction  suggested  by 
Mr.  Cohen ;  and  it  is,  so  far  as  I  know, 
unsupported  by  authority.  Certainly 
none  has  been  cited  in  support  of  it. 

Mr.  Cohen  further  contended  that  it 
ought  not  to  be  presumed  that  foreigners 
contract  with  reference  to  the  custom  and 
practice  of  England  in  regard  to  general 
and  particular  average,  and  that  inas- 
much as  the  Sullivan  Sawin  was  an 
American  ship,  and  the  cargo  was  shipped 
at  Savannah,  the  shippers  were  not 
bound  by  the  usage  in  England.  That 
contention  is  in  direct  contradiction  to 
the  law  as  laid  down  in  Simonds  v. 
White  (11),  which,  so  fEU-  as  I  know,  has 
never  been  questioned. 

There  is  only  one  other  ailment  put 
forward  on  behalf  of  the  plaintiffs  which 
I  think  it  necessary  to  advert  to.  It  is 
said  that  the  Court  ought  to  adopt  the 
principle  contended  for  by  the  plaintiffs, 
in  order  thfkt  the  law  of  England  may  be 
conformable  to  foreign  law.  The  answer 
to  this  argument  is  that  the  adoption  of 
the  principle  contended  for  would  un- 
settle the  usage  and  practice  which  has 
hitherto  existed  and  been  acted  upon  in 
England,  while  it  wonld  stiU  leave  the 
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usage  and  practice  of  many  other  na. 
talons  at  Toriance  with  that  of  England 
and  of  each  other, 

I  think  it  is  mnch  safer  to  adhere  to  a 
naage  which  has  been  acted  upon,  for 
anght  that  appears  to  the  contrary,  ever 
since  England  adopted  the  law  of  general 
average,  than  to  introdnce  a  new  naage 
for  no  other  reason,  that  I  can  perceive, 
than  that  such  new  usage  would  be 
more  consonant  with  strictly  logical 
principles.  Such  an  alteration  ought,  in 
my  opinion,  to  be  effected,  if  at  all,  by 
legislation,  and  not  by  a  decision  of  a 
Court  of  law.  Moreover,  it  is  very  im- 
material what  usage'  any  particular  na- 
tion may  have  adopted  with  reroect  to 
particular  or  general  average,  so  long  as 
that  usage  has  been  uniformly  acted  upon, 
and  BO  become  well  known  to  all  con- 
cemed. 

For  these  reasons  I  am  of  opinion  that 
the  defendants  are  entitled  to  judgment. 

The  judgments  of  Gockbum,  L.C.J., 
and  Mellor,  J.,  were  delivered  by 

CoCKBDRN,  L.C.J. — This  was  a  case  of 
general  average,  arising  under  the  f ollow- 
mg  circumstsAces. 

The  plaintiffs'  ship,  the  SvXUvan  Sawin, 
sailed  &om  Savannah  for  Liverpool  with 
a  general  cargo.  Encountering  a  storm, 
the  master  found  it  necessary  to  cut  away 
the  foretop-mast,  and  the  mast  in  falling 
caused  such  further  damage  as  rendered 
it  necessary  to  put  into  Charleston  to  re- 
pair the  ship,  in  order  to  enable  it  to  pro- 
secute the  voyage.  To  do  the  repairs  it 
became  necessary  to  unship  a  portion  of 
the  cargo,  and  to  land  and  warehouse  it, 
and  the  repairs  of  the  ship  having  been 
completed,  the  goods  had  to  be  re-shipped. 
Expenses  were  also  incurred  on  account 
of  pilotage  and  other  charges  on  the  ship 
leaving  the  port  in  order  to  proceed  on 
her  voyage.  The  voyage  was  completed, 
and  the  cargo  safely  discharged  and  de- 
livered at  Liverpool,  its  proper  destina- 
tion. 

The  plEuntiffs,  the  shipowners,  claim 
contribution  by  way  of  general  average 
from  the  defendants,  the  owners  of  the 
cargo,  in  respect  not  only  of  the  expense 
of  entering  the  port  and  of  discharging 


the  cargo,  but  also  that  of  warehousing 
and  re-shipping  the  latter,  as  well  as  in 
respect  of  expenses  incurred  in  the  way 
of  port  charges  and  pilotage  on  the  occa- 
sion of  the  vessel  again  patting  to  sea. 
The  defendants,  while  they  admit  their 
liability  to  contribute  to  the  expenses  of 
entering  the  port  and  of  the  discharge 
of  the  cargo,  deny  any  liability  beyond 
that  stage,  taking  their  stand  on  the 
usage  of  average  adjusters  in  this  country, 
according  to  which  the  expense  of  entcov 
ing  the  port  of  refage  and  discharging 
the  cargo  has,  under  such  circumstances, 
been  treated  as  general  average  ;  but  the 
expense  of  warehousing  the  cargo  has 
been  treated  as  particular  average  on  the 
cargo,  and  that  of  the  re-sh%>ment, 
pilotage,  port  charges,  and  other  expenses 
incurred  to  enable  the  ship  to  proceed  on 
her  voyage,  as  particular  average  on  the 
freight. 

That  such  has  been  the  practice  ot 
average  adjusters  in  this  country  for 
from  seventy  to  eighty  years  is  ad- 
mitted; but  the  plaintiffs  deny  the 
validity  of  this  practice,  as  being  incon- 
sistent with  the  principles  of  law  relating 
to  average. 

Two  questions  present  themselves : 
first,  what,  independently  of  this  practice  . 
of  average  adjusters,  is  the  principle  or 
rule  of  law  applicable  to  the  case? 
Secondly,  assuming  the  practice  to  be 
inconsistent  with  what  otherwise  should 
be  the  law,  must  it  by  having  subsisted 
for  so  long  a  time,  be  taken  to  give  the 
rule  properly  applicable  to  such  a' case  ? 

No  claim  being  made  by  the  plaintiflb 
of  general  average  in  respect  of  anything 
expended  on  the  ship  itself — ^the  claim  as 
stated  in  the  case  being  limited  to  the 
expense  of  discharging  the  cargo,  and  of 
warehousing  and  re-^ipping  it,  and  to 
expenses  incuiTcd  for  pilotage  and  other 
charges  on  the  ship  leaving  port — the 
question  which  presented  itself  in  Power 
V.  WTutmore  (3)  and  in  Hallett  v.  Wigram 
(2),  as  to  how  (ax  repairs  done  to  a  ship 
— even  to  the  extent  of  such  temporary 
repairs  only  as  would  be  necessary  to 
enable  it  to  proceed  on  the  voyage — ^may 
be  the  subject  of  general  average,  does 
not  arise.  We  have  to  deal  only  with 
the  expenses  incurred  in  entering  and 
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qnittmg    the  port,   and  in  unshipping, 
'warehoiLBuig  and  re-shipping  the  cargo. 

That  these  expenses  which,  according  to 
the  practice  of- average  adjusters,  are  thus 
treated  as  particular  average,  should, 
according  to  legal  principles,  be  made  the 
subject  of  general  average,  appears  to  me 
to  flow  necessarily  from  the  fundamental 
principle  on  which  the  whole  doctrine  of 
general  average  rests,  namely,  that  all 
loss  which  arises  j&om  extraordinary 
sacrifices  made,  or  expenses  incurred,  for 
the  preservation  of  the  ship  and  cargo 
must  be  borne  proportionably  by  all  who 
are  interested. 

The  contract  between  the  goods  owner 
and  the  shipowner,  on  a  charterparty  or 
a  bill  of  lading,  being  for  the  conveyance 
of  the  goods  to  a  given  port,  there  occurs 
in  the  coarse  of  the  voyage  a  state  of 
things  which  is  not  provided  for  by  the 
contract.  A  storm  arises ;  the  vessel  is 
in  danger ;  but  a  port  is  witMn  reach,  in 
which,  in  the  common  interest  of  all  con- 
cerned, it  would  be  prudent  to  take  re- 
fuge. Or  it  becomes  necessary  to  cut  away 
a  mast,  and,  as  the  consequence  of  so  doing, 
to  seek  an  intermediate  port  in  order  to 
replace  it.  Or  the  ship  sustains  damage 
from  the  violence  of  winds  or  waves, 
which  -renders  it  necessary,  for  the  com- 
mon safety  of  ship  and  cargo,  and  for  the 
further  prosecution  of  the  adventure,  to 
seek  a  port  at  which  repairs  which  have 
become  necessary  for  the  safe  prosecution 
of  the  voyage  may  be  effected. 

The  result  is,  that  in  theory  at  least, 
a  new  arrangement  not  contemplated  or 
provided  for  by  the  original  contract, 
takes  place  between  the  parties,  who  in 
theory,  as  formerly  in  fact,  must  be  sup- 
posed to  be  present,  each  in  the  practice 
of  modern  times  represented  by  the  mas- 
ter, to  whom  the  interests  of  both  are 
committed.  If  we  could  suppose  both 
parties  to  be  actually  present,  and  under 
a  sense  of  imminent  danger  to  concur  in. 
the  necessity  of  seeking  a  port  of  refuge, 
but  to  be  discussing  the  question  as  to 
how  the  expenses  incidental  to  such  course 
should  be  borne,  what  arrangement  could 
be  more  reasonable  or  just  than  that 
these  expenses,  being  extraordinary  ex- 
penses incurred  for  the  common  benefit, 
should  be  borne  in  common  on  the  same 
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principle  as  that  which  has  been  estab- 
blished  from  the  earliest  times  in  the 
case  of  actual  jettison  P 

Applying  this  principle  with  reference, 
in  the  first  place,  to  the  expenses  in- 
curred by  the  ship,  it  is  admitted  on  all 
hands  that  the  expenses  of  entering  the 
port  of  refuge  should  be  carried  to  gene- 
ral average.  Logically,  it  would  seem 
to  follow  that,  as  the  coming  out  of  port 
is — at  least  where  the  common  adventure 
is  intended  to  be,  and  is  afterwards  farther 
prosecuted — the  necessary  consequence 
of  going  in,  the  expenses  incidental  to 
the  later  stage  of  the  proceeding  should 
stand  on  the  same  footing  as  the  former. 
The  further  prosecution  of  the  voyage 
was  in  the  contemplation  of  the  parties, 
or  of  the  master,  as  representing  them, 
in  going  in;  the  coming  out,  therefore, 
as  essential  to  the  ftirther  prosecution  of 
the  voyage,  most  equally  have  been  in 
view  when  the  resolution  to  go  in  was 
formed.  But  it  is  said — and  it  is  upon 
this  ground  that  the  difference  between 
these  two  sets  of  expenses  is  alleged  to 
be  founded,  first,  that  it  is  the  shipowner's 
duty  under  his  contract  to  keep  the  ship 
in  a  navigable  state,  and  consequently 
to  repair  any  damage  she  may  have  sus- 
tained ;  secondly,  that,  when  the  ship  has 
been  repaired,  it  is  the  owner's  duty 
under  his  contract  to  re-ship  the  goods, 
and  to  set  forth  again  on  the  voyage,  and 
to  that  end  to  incur  the  cost  of  quitting 
the  port,  and  of  employing  a  pilot  or  tug 
if  necessary.  The  whole  of  this  reason, 
ing  appears  to  me  to  be  based  on  an 
assumption  altogether  fallacioas.  The 
shipowner  is  not  bound  to  repair  for  the 
purpose  of  carrying  on  the  cargo ;  nor, 
having  repaired,  does  he  become  bound 
to  re- ship  the  cargo  and  complete  the 
voyage  under  the  original  contract,  but 
if  bound  to  do  so  at  all,  is  bound  only 
under  that  contract  as  modified  by  the 
altered  circumstances  of  the  case. 

The  contract,  it  should  be  remem- 
bered, expressly  exempts  the  shipowner 
from  the  performance  of  his  obligations 
under  it  when  performance  is  prevented 
by  perils  of  the  seas.  The  ship  having 
become  incapacitated  from  prosecuting 
the  voy^e,  and  performance  of  the  con- 
tract haying  been  prevented  by  the  •ex- 
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cepted  cause,  the  shipowner  is  nnder  no 
obligation,  so  far  as  the  goods  owner  is 
concerned,  to  repair.  He  cannot,  it  is 
tme,  expose  the  goods  of  the  freighter 
to  farther  peril  b^  persisting  in  carrying 
them  on,  if,  having  the  opportnnity  of 
putting  into  .a  port  of  refuge,  he  cannot  or 
will  not,  when  there,  repair  the  ship; 
but,  if  he  chooses  to  forego  his  right  to 
freight,  he  may  repair  or  not,  as  may 
best  snit  his  interest. 

"  Under  a  charter-party  containing 
snch  an  exception,"  says  Parke,  B.,  in 
deliT^ng  the  judgment  of  the  Court  in 
Wormt  V.  Storey  (13),  "  if  the  vessel  sails 
in  a  seaworthy  state,  and  in  the  course 
of  the  voyagfe  is  damaged  by  perils  of 
the  sea,  the  owner  is  not  bound  to  re- 
pair it ;  but  if  he  does  not  choose  to  repair 
it,  he  ought  not  to  go  to  sea  with  the 
vessel  in  an  unseaworthy  state,  and  so 
cause  a  loss  of  the  goods :  he  ought 
either  to  repair  or  stop."  It  is  true  that 
in  Worms  v.  Storey  (13)  the  liability 
to  repair  was  not  the  question  imme- 
diately before  the  Court,  the  cause  of 
action  stated  in  the  declaration,  and  on 
which  there  was  a  demurrer,  .being  that 
the  shipowner,  after  having  put  into 
a  port  where  the  ship  might  have  been 
repaired,  had  put  to  sea  again  with  the 
vessel  in  an  unseaworthy  state,  and  had 
thus  occasioned  the  loss  of  the  plaintiff's 
goods.  The  question  was,  however,  one 
which  the  Court  had  incidentally  to  con- 
sider, inasmuch  as,  if  the  shipowner  had 
been  under  an  obligation  to  repair,  the 
proceeding  to  sea  when  the  ship  was  un- 
seaworthy would  have  been,  a  fortiori, 
actionable.  But  the  view  of  the  Court 
of  Exchequer  is  supported  by  other  con- 
siderations. By  the  express  condition 
of  the  contract  performance  by  the  ship- 
owner is  dispensed  with  if  prevented  by 
perils  of  the  seas.  If  it  were  tme  that 
under  snch  circumstances  he  was  never- 
theless bound  to  repair,  it  would  follow 
that  he  would  be  bound  to  do  so  without 
regard  to  the  amount  of  the  cost  of 
repair,  or  to  the  degree  which  the  ex- 
peuse  might  involve  him  in  loss.  Tet  it 
is  well  settled  that  where  the  cost  of 

(13)  11  Eich.  Hop.  427 ;  s.  c.  25  Law  J.  Eep. 
Ezcb.  1. 


the  repairs  will  exceed  the  vatae  of  the 
vessel  when  repaired,  together  with  the 
freight,  the  owner  is  not  bound  to  re- 
pair in  order  to  «arry  on  the  cargo ;  and 
that  the  master,  as  his  agent,  w^  be 
justified,  as  against  the  goods  owner,  in 
abandoning  the  voyage. — See  De  Ouadra 
V.  Swann  (14),  where  the  law  on  this  head 
was  made  the  subject  of  learned  and 
elaborate  argument. 

Some  confusion  may  have  arisen  from 
the  vague  language  in  which  the  duty  of 
the  master  to  repair,  after  having  eone 
into  a  port  of  refage,  is  spoken  of.  Thus, 
in  Benson  v.  Chapman  (15)  it  is  said  in  ge- 
neral terms  that  "  the  dnty  of  the  master, 
in  case  of  damage  to  the  ship,  is  to  do  all 
that  can  be  done  towards  bringing  the 
adventure  to  a  successful  termination; 
to  repair  the  ship,  if  there  be  a  reason- 
able prospect  of  doing  so  at  an  expense 
not  ruinous,  and  to  bring  home  the  cargo 
and  earn  the  freight,  if  possible."  But 
however  general  the  language  here  used, 
it  is  plain,  on  reference  to  the  facts  of 
the  case,  that  the  proposition  thus  stated 
related  only  to  the  duty  of  the  master 
towards  his  owner.  In  the  case  of  Ben- 
son V.  Duncan  (16)  in  the  Exchequer 
Chamber,  Patteson,  J.,  in  delivering  the 
judgment  of  the  Court,  says,  "  In  order, 
ing  the  repairs  of  the  ship,  the  master 
acts  exclusively  as  agent  of  the  owner  of 
the  ship.  No  other  person  but  the  ownef 
of  the  ship  or  his  agent  can  have  any 
authority  to  order  the  repairs.  The  owner 
of  the  cargo  cannot  insist  on  such  repairs 
being  made,  for  the  shipowner  is  absolved 
from  his  contract  to  carry  if  prevented 
by  the  perils  of  the  seas,  and  he  is  bound 
by  it  if  prevented  by  inherent  defects  in 
the  ship  ;  in  either  case,  if  he  does  repair, 
he  does  so  for  the  sake  of  earning  the 
freight,  which  the  master  is  bound  to 
enable  him  to  do  if  he  can."  The  trae 
rule  is  correctly  stated  in  Maude  and 
Pollock  on  Shipping,  p.  438 :  "  The  owner 
of  the  cargo  cannot  insist  on  the  repairs 
being  done,  for  the  shipowner  is  absolved 
from  his  contract  to  cany  if  prevented 
by  the  perils  of  the  seas :  but,  on  the 

(14)  16  Com.  B.  Eep.  N.S.  772. 

(15)  2  H.L.  Cas.  696;  s.c.  8  Com.  B.  Rep.  950. 

(16)  3  Ezch.  Rep.  644;  b.c.  18  Law  J.  Bep. 
Exch.  169. 
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other  hand,  it  is  the  datj  of  the  master 
as  the  a/gejit  of  the  shipowner,  to  repair 
the  ship,  if  there  be  a  reasonable  prospect 
of  doing  so  at  an  expense  not  mtnons, 
and  to  bring  home  the  cargo  and  earn 
the  &eight,  if  possible." 

But  does  the  converse  of  the  proposi- 
tion equally  hold?  Though  the  ship- 
owner or  his  master  is  not  bound  to  re- 
pair, if  he  does  so  is  he  released  from 
the  obligation  to  carry  on  the  goods,  or 
does  the  obligation  to  fulfil  the  original 
contract  thereupon  revive  ?  At  first  sight 
it  would  seem  to  follow,  from  the  propo- 
sition, that  the  owner  is  absolved  from 
his  contract  by  the  damage  to  the  ship, 
and  therefore  is  free  fivm  any  obligation 
to  repair,  that  he  becomes  released  m 
t(Ao,  and  therefore  would  be  free,  if  he 
chose  to  sacrifice  the  freight,  to  decline  to 
carry  on  the  goods.  But,  though  not  aris- 
ing directly  out  of  the  original  contract  to 
carry,  the  obligation  presents  itself  under 
a  different  form.,  In  the  contract  of 
affreightment  there  is  an  implied  under- 
taking on  the  part  of  the  shipowner,  in 
consideration  of  his  being  intrusted  with 
the  custody  of  the  goods,  that  if  the 
further  prosecution  of  the  voyage  should 
be  interrupted  by  disaster  to  the  ship,  if 
he  cannot^  or  does  not,  choose  to  tranship 
the  cargo  and  send  it  on  in  another  vessel 
in  order  to  earn  the  freight,  he  will 
do  his  best  to  protect  the  interest  of  the 
goods  owner ;  and,  therefore,  if  the  cir- 
cumstances will  admit  of  it,  must  find 
another  vessel  and  forward  the  goods 
to  their  destination.  Upon  which  as- 
sumption it  may  be  contended  that  as 
the  ship,  having  been  repaired  and 
rendered  fit  to  resume  the  voyage,  is 
available  for  the  purpose,  the  mast^  wiU 
be  bound,  as  the  best  course  to  promote 
the  interest  of  the  goods  owner,  to  reship 
the  goods  on  board  his  owner's  ship. 

But  the  question  is  by  no  means  free 
from  difficnltv.  In  the  first  place,  it  is 
not  settled  that  -the  master,  though  he 
has  the  right  to  tranship,  is  bound  to  do 
so  as  the  agent  of  his  owner.  The  opi- 
nions of  the  foreign  jurists,  which  will 
be  found  collected  in  Pa/rsons  on  Shipping, 
in  a  note  at  p.  234,  are  altogether  con- 
flicting ;  and  although  we  learn  from  the 
author  just  referred  to  that  it  is  now  well 
Vou  48.— U.B.,  C.P.  &  ExcH. 
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settled  in  the  courts  of  the  United  States 
that  the  master  is  bound  to  tranship  if 
there  be  a  vessel  or  other  means  of  tran- 
sport to  the  place  to  which  the  cargo 
should  go  within  reasonable  reach,  there 
has  been  no  decision  to  that  e£fect  in  a 
Court  of  this  country.  The  question 
presented  itself  in  Shipton  v.  Thornton' 
(17),  but  it  became  unnecessary  to  decide 
it.  Bat  even  if  we  assume  that  it  would 
be  the  duty  of  the  master,  as  becoming 
ex  iiecetsitate  the  agent  of  the  shipper,  to 
tranship  the  cargo,  it  must  not  be  for- 
gotten that  he  continues  the  agent  of  his 
owner ;  and  in  the  latter  capacity,  if  he 
can  find  a  more  remunerative  employment 
for  the  ship,  or  can  earn  a  higher  rate  of 
freight,  he  may  be  justified  in  decliniBg 
to  carry  on  the  goods. 

But  even  if  this  point  were,  like  the 
foregoing,  assumed  in  favour  of  the  goods 
owner,  the  case  of  the  latter  in  the  present 
instance  would  be  no  further  advanced. 
For  the  whole  argrnment  in  his  favour 
rests  on  the  fallacious  assumption  that 
the  rights  and  obligations  of  the  parties 
remain  as  they  existed  under  the  original 
contract.  But  this  is  to  overlook  the  fact 
that  by  the  interruption  of  the  voyagfe, 
and  the  absolution  of  the  shipowner  from 
the  further  performance  of  it,  and  the  new 
arrangonent  which  must  be  taken  to  have 
been  come  to  between  the  parties  on  de- 
ciding to  enter  the  port  of  refuge,  the 
original  contract  has  been  essentially 
modified,  in  fact  a  new  one  has  been  en- 
grafted on  it. 

Let  us  see  what  is  involved  in  the 
arrangement  so  made.  In  legal  theory 
we  must  suppose  the  parties  to  be  present. 
In  contemplation  of  law,  the  master,  as 
representing  both  of  them,  makes  for  both 
the  agreement  which  it  is  reasonable  to 
suppose  that,  if  present,  they  would  have 
made  for  themselves.  Now  the  common 
purpose  is  twofold.  The  first  and  imme- 
diate purpose  is  that  of  saving  ship  and 
cargo,  by  bringing  them  both  into  har- 
bour. The  second  is  that  of  repairing  the 
ship  with  a  view  to  the  farther  prosecu- 
tion of  the  voyage,  if  such  repairs  should 
prove  reasonably  practicable,  with  certain 
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reservations  on  the  part  both  of  the  ship- 
owner and  the  goods  owner,  which  pos- 
sibly may  lead  to  the  abandonment  of  the 
farther  proseontion  of  the  voyage.  The 
latter  of  these  parposes  involves  several 
subordinate  operations  and  expenses  inci. 
dental  thereto. 

The  state  of  the  ship  and  the  degree  of 
damage  it  has  sustained,  have  first  to  be 
ascertained.  To  effect  this,  as  well  as  to 
do  the  necessary  repairs,  it  may  be  neces- 
sary to  nnship  the  cargo.  To  preserve 
the  goods  &om  harm  they  will  have  to  be 
warehoused.  The  repairs  to  the  vessel 
having  beea  done,  the  cargo  must  be  re- 
shipped.  Lastly,  all  things  having  been 
completed,  the  ship  vrill  have  to  leave 
the  port  to  put  to  sea.  In  respect  of 
each  of  these  stages  expenses  have  to  be 
incurred,  for  which,  as  being  altogether 
dehors  the  original  contract,  that  con- 
laract  wholly  fails  to  provide.  They  are 
extraordinary  expenses  incurred  for  the 
preservation  of  ship  and  cai^o,  and  in 
rurtherance  of  the  common  adventure, 
.  under  circumstances  in  which  the  ship 
and  cargo  would  otherwise  have  perished, 
or  the  common  adventure  would  have  been 
abruptly  brought  to  a  termination. 

Upon  whom  should  the  expenses  of  these 
difEerent  operations  fall  P  The  practice  of 
the  average  adjusters  nmkes  the  unload- 
ing of  the  cargo  matter  of  general  ave- 
rage ;  and,  as  it  seems  to  me,  on  principle 
rightly  so.  On  what  ground  the  distinc- 
tion between  the  cost  of  unshipping  the 
cargo,  uad  of  warehousing  it,  which  is 
thrown  on  it  as  particular  average,  and 
that  of  reshipping,  which  is  treated  as 
particular  average  on  the  freight,  is 
founded,  I  wholly  &il  to  perceive.  Look- 
ing to  the  common  purpose  for  which  all 
these  operations  are  performed,  it  seems 
only  reasonable  and  just  that  the  expenses 
should  be  borne  lateably  by  all  parties 
concerned — in  other  words,  be  treated  as 
general  average — so  far,  at  all  events,  as 
the  conmion  purpose  has  been  efiected. 

It  is  true  that  it  not  unfrequently  hap- 
pens that,  the  primary  purpose  of  putting 
into  port  having  been  accomplished,  the 
ulterior  purpose,  that  of  further  prosecut- 
ing the  voyage,  fails.  There  may  be  no 
means  in  theport  of  refuge  for  repairing 
the  vessel.     The  cost  of  repairing  may  be 


so  great  as  not  to  make  it  worth  the 
owner's  while  to  repair  in  order  to  earn 
the  freight.     As  regards  the  alternative 
of  transhipment,  there  may  be  no  oppor- 
tunity to   tranship;    or  only  at  an  in- 
creased rate  of  freight,  on  which  account 
the  shipowner  may  decline  to  tranship, 
except  on  account  of  the  goods  owner. 
On  the  other  hand  the  cargo  may  be  of  a 
perishable  nature,  or  it  may  be  so  damaged 
that  it  cannot  be  carried  on  farther  with- 
out becoming  worthless ;   or  the  repairs 
to  be  done  to  the  ship  will  take  so  long  a 
time  that  in  the  interest  of  the  goods 
owner  the  master  would  not  be  justified 
in  detaining  the  goods,  but  acting  as  the 
agent  of  the  latter,  becomes  Inund  to 
forego  the  right  of  carrying  on  the  goods 
and  BO  earning  the  freight,  and  must  deal 
with  iiiem  in  the  interest  of  their  owner 
alone.     In  such  cases  it  may  well  be  that 
only  the  expense  of  putting  into  the  port 
of  distress  could  properly  be  made  matter 
of  general  average,  and  that  other  ex- 
penses inpurred,  from  which  no  benefit 
results  to  the  conunon  adventure,  should 
be  treated  as  particular  average  to  ship 
or  goods,  as  the  case  may  be.   But  we  are 
here  dealing  with  a  case  in  which  every 
expense  has  been  incurred  with  a  view  to, 
and  has  resulted  in,  the  farther  prosecu- 
tion of  the  common  adventure.    The  ship 
and  cargo  have  been  saved  from  destruc- 
tion by  being  brought  into  port ;  the  ship 
has  been  repaired,  the  cargo,  having  in 
the  meantime  been  preserved  by  being 
warehoused,   has    been    reshipped ;    the 
voyage  has  been  resumed,  and  brought  to 
a  safe  conclusion,  and  the  goods  have  been 
delivered;  in  a  word,  the  common  pur- 
pose,  the  fulfilment  of  the  contract  of 
afEreightment,  has  been   effected.      But 
how  has  this  result  been  brought  about  ? 
By  the  series  of  operations  which  have 
taken  place  from  the  ship's  goin^  into 
port  to  her  putting  to  sea  again  incla- 
sively.     But  the  whole  of  these  operations 
were  necessary  to  the  resumption  of  the 
voyage;  the  expenses  of  carrying  them 
out  were  each  of  them  incurred  in  further- 
ance of  the  common  purpose.     Not  being 
expenses  within  the  scope  of  the  original 
contract,  but  extraordinary  expenses  in- 
curred  for  the  common  benefit  of  ship  and 
cargo,  the  conclusion  appears  to  me  irre- 
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sistible  that,  with  the  ezception  of  the 
cost  of  repairs  to  the  ship,  all  these  ex- 
penses should  be  charged  to  general 
average.  Aa  regards  the  cost  of  unload- 
ing and  reloading,  Lord  Campbell,  in  HaU 
▼.  Jamson  (5),  says :  "  The  expenses 
necessarily  incurred  in  unloading  and 
reloading  the  cargo  for  the  purpose  of  re- 
pairing the  ship,  that  she  may  be  made 
capable  of  proceeding  on  the  voyage,  have 
been  held  to  give  a  claim  to  general 
average  contribution ;  for'  the  acts  which 
occasion  these  expenses  become  necessary 
&om  perils  insured  against ;  and  they  are 
deliberately  done  for  the  joint  benefit  of 
those  who  aije  interested  in  the  ship,  the 
cargo  and  the  freight." 

This  reasoning,  in  which  I  entirely  con- 
oor,  applies  equally  to  expenses  incurred 
in  leaving  the  port,  which,  like  the  expense 
of  unloamug,  warehousing  and  reloading, 
are  expenses  incurred  in  furtherance  of 
the  common  enterprise,  and  must  be  taken, 
like  them,  to  have  been  contemplated  from 
the  moment  the  resolution  was  taken  to 
eater  the  port,  as  the  necessary  conse- 
quence of  doing  so.  All  such  expenses, 
being  extraordinary  expenses,  that  is  to 
say,  expenses  arising  oat  of  a  state  of 
things  not  provided  for  by  the  original 
contract,  must  be  matter  of  general  ave. 

rage- 

The  exclusion  of  the  cost  of  repairs  to 
the  ship  from  general  average  will  not 
conflict  with  this  conclusion,  as  it  i-este 
on  exceptional  grounds,  namely,  that  the 
benefit  of  the  repair  enures  to  the  owner 
beyond  the  scope  of  the  voyage,  and  that 
it  would  therefore  be  unjust  to  the  goods 
owner,  whose  interest  is  limited  to  the 
voyage,  to  make  him  contribute  to  such 
cost.  A  distinction  has,  indeed,  been 
taken  between  general  repairs  and  such 
temporary  repairs  aa  are  necessary  to 
enable  the  ship  to  complete  the  voyage. 
By  the  American  law,  as  well  as  by  that 
of  many  other  maritime  nations,  such 
temporary  repairs  have  been  made  the 
subject  of  general  average,  and  this — as- 
suming always  that  such  repairs  are  of  a 
temporary  character  only,  and  add  nothing 
to  the  permanent  value  of  the  vessel — 
would  certainly  appear  to  be  consistent 
with  principle.  It  is,  however,  unneces- 
sary to  pronounce  any  opinion  on  this 
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point,  since,  as  has  been  already  observed, 
no  claim  is  made  in  this  action  for  repairs. 
Kor  is  it  necessary  to  consider  whether, 
ai  the  unseaworthiness  of  the  vessel  was 
caused  by  the  jettison  of  the  mast,  and  by 
damage  occasioned  by  its  fall — ^it  being 
an  admitted  principle  that  consequential 
damage  immediately  caused  by  jettison  is 
to  be  treated  as  jettison — the  damage  so 
caused  might  not  have  been  made  the 
foundation  of  a  claim  for  general  average, 
as  no  such  claim  is  here  made. 

We  have  next  to  consider  whether  the 
practice  of  average  adjusters  in  this 
country,  which  is  said  to  have  existed  for 
seventy  or  eighty  years,  if  thus  found  to 
be  at  variance  with  legal  principles,  shall 
nevertheless  prevail,  and  must  be  con- 
sidered to  have  settled  the  law.  I  am  not 
aware  of  any  principle  on  which  the 
affirmative  of  this  proposition  can  be 
maintained,  or  of  any  authority  by  which 
it  can  be  upheld.  It  is  not  a  usage  of 
trade  by  which  the  terms  of  a  contract 
may  be  interpreted  or  modified.  The 
practice  in  question  is  not  a  cnstom 
which  can  be  presumed  to  have  had  a, 
legal  origin.  It  is  not  the  inveteraia 
praxis  of  a  Court  or  Conrto  having  judi- 
cial  authority,  and  which  must  therefore 
be  taken  to  be  the  law  though  incon- 
sistent with  general  principles.  The 
authority  of  average  adjusters  may  be  said 
to  be  of  on  anomalous  character.  By  the 
consent  of  shipowners  and  merchants  they 
act  as  a  sort  of  arbitrators  in  the  settle- 
ment of  matters  of  average ;  but  they  are 
bound,  in  the  adjustment  of  suoh  claims, 
to  follow  the  law,  and  in  the  practice  they 
have  adopted  they  have  not  acted  or  in- 
tended to  act  on  or  give  effect  to  any 
mercantile  usage,  but  have  intended  to 
give  effect  to  what  they  believed  to  be  the 
law ;  but  they  have  mistaken  it.  What 
was  stated  by  Pollock,  C.B.,  in  Cox  v.  The 
Mayor  of  Lmidon  (18),  is  hero  in  point. 
In  that  case  a  plea  had  been  pleaded  to  a 
declaration  in  prohibition,  alleging  an 
immemorial  custom,  on  a  plaint  being 
entered  in  the  Lord  Mayor's  Court,  to 
attach  a  debt  due  to  the  defendant  from 
^  third  person,   upon  his  being  found 


(18)  1   Hurl.  &  C.  338;  s.c.  32  Law  J.  Rep. 
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within  the  jnrisdictioii,  though  none  of 
the  parties  were  citizens  or  resident  in  the 
city,  and  neither  the  original  debt  nor 
that  dae  from  the  garnishee  had  accmed 
within  it.  The  plea  having  been  demurred 
to,  the  Lord  Chief  Baron  in  giving  judg- 
ment says  :  "  In  holding  this,  plea  bad  we 
neither  overrule  nor  dissent  from  any 
former  decision,  for  in  no  previous  in- 
stance has  the  custom  here  stated  been 
brought  before  any  Court  by  plea  or  cer- 
tificate, and  held  to  be  good.  The  Supe- 
rior Courts  have  at  all  times  investigated 
the  customs  under  which  justice  has  been 
administered  bv  local  jurisdictions,  and 
unless  they  are  found  consonant  to  reason 
and  in  harmony  with  the  principles  of 
law,  they  have  always  been  rejected  as 
illegal." 

The  terms  in  which  the  Chief  Baron 
thus  stated  the  law  were  expressly  ap- 
proved of  by  Lord  Cranworth  in  giving 
judgment  in  the  House  of  Lords  on  appeal. 
The  law  so  stated  appears  to  me  to  be 
a  fortiori  applicable  to  the  present  case. 
If  a  custom  prevailing  in  a  Court,  which, 
though  an  inferior  Court,  is  still  a  Court 
of  law,  if  inconsistent  with  law  cannot 
prev^  surely  the  same  rule  must  apply 
to  a  practice  of  average  adjusters.  When 
a  practice  of  this  kind  is  brought  to  the 
test  of  legal  decision  and  is  found  to  be 
erroneous  and  inconsistent  in  law,  it  can- 
not be  permitted  to  override  the  law  and 
acquire  the  force  of  law. 

Three  cases  are  lelied  on  in  opposition 
to  the  view  expounded  in  the  foregoing 
reasoning,  and  on  which  it  may  be  desir- 
able to  make  one  or  two  oraervations, 
namely,  Sinionds  v.  White  (11),  Stewart 
T.  The  Facific  Steamship  Gompany  (4), 
and  WaUhew  v.  Mavrqjani  (8).  Neither 
of  these  cases  appear  to  me  to  be  in 
point  to  the  one  before  ns.  The  point 
to  be  decided  in  the  first  of  them  was, 
whether  the  average  which  had  to  be 
adjusted  should  be  determined  according 
to  the  law  of  Russia  or  that  of  this 
country.  Lord  Ellenborough,  C.  J.,  after 
stating  that  this  was  the  question,  says 
that  the  shipper  must  be  taken  to  assent 
to  the  adjustment  "  according  to  the  usage 
and  law  of  the  place  at  which  the  adjust- 
ment is  to  be  made." 

So  far  as  relates  to  the  place  of  adjust- 


ment, we  are  of  coarse  bound  by  this 
decision,  and  are  therefore  not  at  liberty 
to  g^ve  effect  to  Mr.  Cohen's  argument 
that  the  rights  of  the  parties  must  be 
determined  according  to  the  law  of  the 
place  where  the  average  expense  occurred, 
even  if  otherwise  disposed  to  do  so.  But 
if  any  stress  is  sought  to  be  laid  on  what 
Lord  Ellenborough  says  as  to  "  usage,"  it 
is  to  be  observed  that  he  is  speaking  (as 
is  manifest  from  the  language  of  the  judg- 
ment throughout),  of  a  usage  consenta- 
neous with  the  law.  It  would  be  to  give 
a  mistaken  effect  to  his  language  to  sup- 
pose he  was  referring  to  a  usage  at  variance 
with  the  law. 

The  case  of  Stewart  v.  The  Faaifio 
Steamship  Gompany  (4),  far  from  sup- 
porting the  defendants'  case,  appears  to 
me  a  strong  authority  the  otiier  way. 
There,  by  the  terms  of  the  bill  of  lading, 
average,  if  any,  was  "  to  be  adjusted  ac- 
cording to  British  usage."  A  fire  having 
broken  out  in  the  ship,  water  was  poured 
in  to  extinguish  it,  and  bark  shipped  on 
board  by  the  plaintiffs  was  seriously  dar- 
maged  thereby.  The  plaintiffs  claimed  as 
for  general  average,  but  it  appeared  that 
it  was  the  practice  of  average  Ekdjusters 
in  this  country  to  treat  such  damage  as 
particular  average.  The  Court  expressly 
declared  the  practice  to  be  at  variance 
with  the  law  applicable  to  such  a  case, 
and  would  assuredly  have  given  judgment 
in  favour  of  the  plaintiffs,  had  not  the 
latter  by  the  terms  of  the  bill  of  lading 
expressly  agreed  to  make  the  usage  a 
part  of  the  contract.  "If,"  says  Mr. 
Justice  Qnain,  in  delivering  the  judgment 
of  the  Court,  "  the  present  case  depended 
wholly  on  the  common  law  applicable  to 
general  average,  we  think  the  plaintiffs 
would  be  entitled  to  recover."  But,  "as 
the  parties  have  agreed  to  make  the  cus- 
tom a  part  of  their  contract,  the  case  must 
be  decided  according  to  the  custom,  and 
the  result  is  that  onr  judgment  mast  be 
for  the  defendant."  To  which  the  learned 
Judge  added :  *'  It  is  to  be  hoped,  how- 
ever, that  in  future  there  will  be  no 
difference  between  law  and  justice  on  this 
point,  and  that  average  adjusters  will  act 
,  on  the  law  as  now-declared,  and  that  bills 
of  lading  will  also  be  framed  in  accord- 
ance with  it."    There  being  no  such  term 
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AUaood  T.  SeOar,  Q.B. 
in  the  present  contract,  I  see  no  reason 
for  treating  the  practice  with  which  we 
have  to  deal  with  more  consideration 
than  the  practice  then  before  the  Court 
received  at  its  hands  in  that  case. 

WaUhew  v.  Mavrojani  (8)  was  a  case 
altogether  differing  from  the  present.  It 
was  a  case  of  stranding ;  and  the  qaestion 
was  whether  expenses  incarred  for  the 
purpose  of  getting  the  ship  off,  after  the 
goods  had  been  taken  out  of  her  and  re- 
moved to  a  place  of  safety,  coald  be  made 
the  subject  of  general  average,  and  it  was 
held  that  they  could  not.  But  of  the  six 
Judges  who  so  held  in  the  Exchequer 
Chamber,  Bovill,  C.J.,  Mellor,  J.,  Monta- 
gue Smith,  J.,  Lush,  J.,  and  Hannen,  J., 
base  their  judgment  on  the  ground  that, 
while  it  was  essential  to  the  owner  of  the 
ship  to  get  his  ship  off,  so  as  to  be  able  to 
resume  the  voyage  and  earn  the  freight, 
it  was  indifferent  to  the  goods  owners, 
the  goods  being  in  safety,  whether  they 
were  carried  on  in  the  same  ship  or  in 
another.  "It  is  not  shewn,"  says  the 
Chief  Justice,  "  that  any  advantage  re- 
sulted to  the  goods  from  their  being  car- 
ried on  in  that  ship  rather  than  any  other." 
"  It  was  indifferent  to  the  owners  of  the 
cargo  whether  the  ship  floated  or  not,  and 
there  was  therefore  no  sacrifice  made,  or 
extraordinary  expense  incarred,  to  save 
both  ship  and  cargo,  or  for  the  common 
benefit  of  both."  "  I  draw  the  inference," 
says  Mr.  Justice  Montague  Smith,  "  that 
it  was  indifferent  to  the  owner  whether 
the  goods  went  forward  to  England  in  the 
SoiUhern  BeUe — the  ship  in  question — or 
any  other."  Mr.  Justice  Eftnnen  says : 
"  It  is  unjust  that  expenses  incurred  by 
the  owner  of  the  ship  for  the  benefit  of 
all  should  be  borne  by  him  alone.  But 
the  expenses  in  question  were  not  such, 
for  it  is  indifferent  to  the  owner  of  goods 
whether  his  goods  are  taken  on  by  the 
same  ship,  except  where  they  would  not 
otherwise  be  carried  on  at  aU,  or  only  at 
a  greater  expense."  Even  Mr.  Justice 
Brett,  who  appears  to  have  been  disposed 
to  lay  down  the  rule  more  generally,  treats 
these  expenses  as  incurred  solely  for  the 
benefit  of  the  shipowner. 

In  like  manner,  in  the  earlier  case  of 
Hallett  V.  Wigram  (2),  in  which  a  claim 
for  contribution  had  been   made  where 


part  of  the  cargo  had  been  sold  to  raise 
money  for  the  repair  of  the  ship,  which 
had  put  back  by  reason  of  damage  sus- 
tained by  ordinary  perils  of  the  sea, 
Wilde,  0. J.,  in  giving  judgment,  says : 
"  It  is  in  respect  only  of  the  incapacity  of 
the  particular  ship  to  carry  the  goods 
forward  to  their  destination  that  the  pleas 
shew  that  the  cargo  was  in  danger  of 
being  wholly  lost.  It  is  difficult  to  see 
how  the  repair  of  the  ship  could  be  for 
the  benefit  and  advantage  of  the  plaintiffs. 
The  plaintiffs'  goods  were  of  a  descrip- 
tion not  to  be  deteriorated  to  any  great 
extent." 

These  two  decisions  are  no  doubt  suffi- 
cient authority  for  saying  that,  according 
to  English  law,  expenses  incurred  for  the 
benefit  of  the  ship  alone,  without  any 
concomitant  benefit  to  the  cargo — such 
as  the  expense  of  getting  off  a  stranded 
vessel  after  the  goods  have  been  dis- 
charged, or  of  repairing  a  vessel  in  a 
port  of  refuge — in  the  absence  of  special 
circumstances  such  as  were  referred  to 
in  Walthew  v.  Mavrojani  (8),  will  not 
give  a  claim  to  general  average.  But 
they  are  inapplicable  to  a  case  like  the 
present.  There  is  nothing  here  to  shew 
that  the  goods  could  have  been  sent  on 
in  another  vessel ;  and,  what  is  of  more 
importance,  the  expenses  were  all  in- 
curred in  furtherance  of  the  common 
purpose,  and  for  the  benefit  of  the  cargo 
as  well  as  the  ship ;  of  the  ship,  as  an 
opportunity  was  thus  afforded  of  repair- 
ing it  and  enabling  it  to  take  on  the 
cargo;  of  the  cargo,  as  it  was  thus 
enabled  to  be  carried  on  to  its  desti- 
nation. 

I  am  therefore  of  opinion  that  our 
judgment  must  be  for  the  plaintiffs ;  and 
as  my  brother  Mellor  concurs  in  this 
view  and  in  the  reasons  on  which  it  is 
founded,  there  will  be  judgment  for  the 
plaintiffs. 

Judgment  for  plaintiffs. 


Solicitors — Field,  Boscoe  &  Co.,  agents  for  Bate- 
son  &  Co.,  Liverpool,  fur  plaintifi ;  Parker  it 
Clarke,  ageDtB  for  Stone  &  Fletcher,  Liverpool, 
for  defendants. 
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Shipping — Oharter-pariy — PerUa  of  the 
Seas — DeviaMon  to  save  Property — Lia- 
bility of  Shipoumer. 

The  owners  of  cargo  are  entitled  to  re- 
cover against  the  shipowners  the  valne  of 
the  cargo  under  a  charter-party  which  con- 
tained the  usiial  exception  in  case  of  ac- 
cident from  "perils  of  the  seas,"  where 
the  cargo '  had  been  lost  at  sea  in  conse- 
quetice  of  the  ship  stranding  after  deviating 
from  her  proper  and  usual  course  in  the 
endeavour  to  save  another  ship  and  cargo 
in  imminent  danger  from  perils  of  the  sea, 
inasmuch  as  the  exception  did  not  extend 
to  such  a  case. 

There  is  an  implied  contract  in  all  char- 
ter-parties which  have  no  express  stipula- 
tion on  the  subject  that  the  master  of  the 
ship  will  not  deviate  unnecessarily  from 
the  usual  and  proper  course,  but  that  he 
may  do  so  when  it  is  reasonably  necessary 
in  order  to  save  human  life,  but  this  last 
exertion  does  not  allow  of  a  deviation  to 
save  a  cargo  and  ship  in  imminent  danger 
where  the  saving  of  life  does  not  require  it, 
and  does  not,  therefore,  exonerate  the  oumer 
of  such  ship  from  liability  to  the  owner  of 
cargo  carried  by  such  ship  for  a  loss  svi- 
sequent  to  such  deviation,  though  there  was 
no  n^egligence  in  the  master,  and  the  loss 
was  not  caused  by  the  deviation. 

Case  reserved  by  Lindley,  J.,  for  further 
consideration,  the  natare  of  which  is  fully 
stated  in  the  judgment. 

Eerschell,  Gohen  and  Grump  argued  for 
the  defendants. 

Butt,  J.  G.  Mathew  and  Lodge  appeared 
for  the  plaintifTs,  but,  without  calling 
upon  them, 

LiNDLET,  J.,  gave  judgment  as  follows : 
— This  was  an  action  brought  on  a 
charter-party  by  the  freighters  of  a  cargo 
of  wheat  against  the  owners  of  the  steam- 
ship Olympias,  for  the  loss  of  the  cargo. 
By  the  terms  of  the  charter-party  the 
Olympias  was  to  proceed  with  the  wheat 
on  board  from  Cronstadt  to  the  Mediter- 
ranean.    The  excepted  perils  were  the 


nsaal  perils  of  the  sea.  The  Olympias 
left  Cronstadt  on  the  21st  of  November, 
1877 ;  she  passed  the  Skager  Bak  on  the 
28th ;  on  the  30th,  whilst  in  her  proper 
course,  she  sighted  and  went  to  the  assist- 
ance of  another  ship  in  distress,  called 
the  Arion;  and  on  the  same  day  the 
master  of  the  Olytnpias  entered  into  an 
agreement  to  tow  the  Arion  to  the  Texel 
for  a  sum  of  1,0002.  In  pursuance  of 
this  agreement  the  Olympias  took  the 
Arion  in  tow,  and  proceeded  with  her 
towards  the  Dutch  coast.  On  the  night 
of  the  2nd  of  December,  1877,  the 
Olympias  got  ashore  near  the  Terschel- 
ling  Light,  and  she  and  her  cargo  were 
ultimately  lost ;  and  it  is  for  this  loss  of 
cargo  that  the  plaintiffs  sue  the  de> 
fendants. 

Inasmuch  as  the  loss  was  caused  proxi- 
mately by  perils  of  the  sea,  and  by  the 
terms  of  the  charter-party  the  defendants 
are  exempted  from  liability  for  loss  occa- 
sioned by  such  perils,  it  was  incumbent 
on  the  pJaintiffs  to  prove  the  existence  of 
circumstances  which  deprive  the  defend- 
ants of  the  benefit  of  this  exemption. 
The  plaintiffs  accordingly  relied  on  two 
grounds  as  sufficient  for  this  purpose. 

First,  they  contended  that  the  loss  of 
the  ship  and  cargo  was  really  attributable 
to  the  negligence  of  the  master  of  the 
Olympias.  If  this  proposition  had  been 
established  the  plaintiffs  would  have  been 
entitled  to  succeed ;  for  it  is  settled  that, 
as  between  a  freighter  of  cargo  and  the 
owner  of  the  ship,  the  latter  is  liable  for 
losses  really  attributable  to  the  negli- 
gence of  the  master,  although  imme- 
diately caused  by  perils  of  the  sea — QriU 
V.  The  General  Iron  Screw  Gollier  Gom- 
pany  (1),  and  The  Ghasca  (2).  The  jury, 
however,  have  decided  this  point  in 
favour  of  the  defendants,  and  for  the 
present,  at  all  events,  the  verdict  most 
be  treated  as  conclusive. 

Secondly,  the  plaintiffs  contended  that 
the  Olympias  deviated  from  her  course, 
and  that,  as  the  loss  occurred  after  such 
deviation,  the  plaintiffs  were  entitled  to 

(1)  35  Law  J.  Eep.  C.P.  321 ;  8.  c  Law  Rep.  1 
C.P.  600 ;  and  on  appeal,  37  Law  3.  Rep,  C.P. 
208 ;  s.  0.  Law  Rep.  3  C.P.  476. 

(2)  44  Law  J.  Rep.  Adm.  17 ;  8.  c.  Law  Eep.  4 
Ad.  &  Ec.  446. 
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recover,  whether  there  was  negligence  on 
the  part  of  the  master  or  not,  and  whether 
the  deviation  was  or  was  not  the  cause 
of  the  loss  of  the  cargo. 

The  iaci  of  deviation  was  hardly  open 
to  serioTiB  controversy,  in  the  face  of  the 
evidence  adduced  at  the  trial,  and  espe^ 
cially  of  the  captain's  agreement  of  the 
30th  of  November,  and  his  own  letter  of 
the  4th  of  December,  1877,  in  which  he 
said,  in  effect,  that  he  should  not  have 
been  where  he  was  had  it  not  been  for 
the  agreement.  It  is  true  that  there  was 
great  conflict  of  testimony  as  to  the 
proper  course  of  the  Oli/mpias  from  the 
Hohlmen  Light,  on  the  Danish  coast,  to 
the  English  Channel,  one  set  of  wit- 
nesses saying  that  she  ought  not  to  have 
gone  near  the  Texel,  but  shonld  have 
made  for  Orfordness  Light ;  and  the  other 
set  saying  that  she  should  have,  sighted 
the  Tezel  Light,  and  then  made  for  the 
channel  between  the  Hinder  and  Qalloper 
Light-ships.  But,  notwithstanding  this 
dinerence  of  opinion,  none  of  the  defend- 
ants' witnesses  went  the  length  of  saying 
that  there  was  no  deviation  on  the  part 
of  the  Olympias;  and  it  appeared  to  me 
that  there  was  so  little  real  controversy 
on  this  point  that  I  did  not  think  it 
necessary  to  frame  a  distinct  question  as 
to  the  fact  of  deviation,  to  be  answered 
by  the  jury. 

The  fact  of  deviation,  therefore,  being 
established,  it  foUows  that  the  plaintiffs 
are  entitled  to  succeed,  unless  the  devia- 
tion took  place  under  such  circumstances 
as  rendered  it  justifiable — see  Davis  v. 
Oarrett  (3),  which  shews  that  the  plain- 
tiffs need  not  prove  that  the  deviation 
caused  the  loss. 

The  defendants,  however,  contended 
that  the  Olympias  was  justified  in  de- 
viating, inasmuch  as  she  deviated  solely 
in  order  to  assist  a  ship  in  distress,  and 
what  she  did  was  reasonable  to  save  life. 
That  the  Arum  was  in  distress,  and  in 
•fact  in  imminent  danger,  was  hardly,  if 
at  all,  disputed ;  but,  in  answer  to  ques- 
tions put  by  me  to  the  jury,  they  found, 
first,  that  it  was  not  reasonably  necessary 
to  take  the  Arum  to  the  Tezel,  in  order 
to  save  the  lives  of  those  on  board  her ; 

(3)  6  Bing.  716. 


MICHAELBfAS  1878  to  MICHASLMAS  1879. 


479 


bnt,  secondly,  that  it  was  reasonably 
necessary  so  to  do  in  order  to  save  her 
and  her  cargo.  Upon  these  findings  the 
plaintiffs  claim  to  be  entitled  to  the  judg- 
ment of  the  C/onrt ;  and  I  am  of  opinion 
that  they  are  so  entitled. 

On  grounds  of  humanity,  it  may  be 
taken  as  established  that  a  master  of  a 
ship  is  at  liberty  to  deviate  from  his 
course  in  order  to  save,  and  so  far  as  may 
be  necessary  to  save,  persons  found  by 
him,  when  prosecuting  his  voyage,  to  be 
in  danger  of  their  lives.  There  is  no 
temptation  to  abuse  this  liberty;  for 
salvage  is  not  payable  for  the  mere  pre- 
servation of  life ;  and  owners  of  ships, 
owners  of  cargo,  and  insurers  may  well 
be  treated  as  impliedly  assenting  to  a 
departure  for  such  a  purpose  from  the 
contract  not  to  deviate,  which,  although 
not  expressed,  is  always  implied  in  con- 
tracts of  affreightment  and  insurance. 
The  reasons  for  holding  the  master  jnsti- 
fied  in  deviating  to  save  life  are  over- 
whelming. To  deny  him.  this  liberty 
would  be  to  shock  the  moral  sense  of 
every  right-minded  person,  and  to  ignore 
the  clear  moral  duly  of  assisting  fellow 
creatures  in  distress. 

Bnt,  the  jury  having  negatived  the 
necessity  for  deviating  in  order  to  save 
life,  the  defendants  are  driven  to  con- 
tend that  the  deviation  of  the  Olympias 
was  justifiable,  inasmuch  as  it  was  neces- 
sary to  save  the  Anon  and  her  cargo. 
No  authority  was  cited,  nor  indeed  is  any 
to  be  found,  in  support  of  this  conten- 
tion; bat  general  principles  of  expe- 
diency were  appealed  to,  and  I  therefore 
will  shortly  state  why,  in  my  opinion,  the 
liberty  to  deviate  ought  not  to  be  ex- 
tended to  cases  such  as  I  anl  now  con- 
sidering. 

The  reasons  in  favour  of  an  extension 
of  the  liberty  are  as  follows: — First.  It 
is  for  the  benefit  not  only  of  uninsured 
owners  of  ships  and  cargoes  in  peril,  bnt 
also  of  insurers  of  ships  and  cargoes,  that 
they  shall  be  saved,  and  that  no  obstacle 
shall  be  thrown  by  judicial  decision  in 
the  way  of  those  who  are  ready  and 
willing  to  save  them.  Second.  The  in- 
terest of  owners  of  ships  and  cargoes  and 
their  insurers  is  in  fact  the  interest  of  the 
public,  and  therefore  it  is  for  the  interest 
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of  maritime  commerce  in  general,  an^  of 
the  public  in  general,  that  the  masters  of 
ships  shonld  be  at  liberty  to  sxiccoar 
other  ships  in  distress,  without  fear  of 
loss  of  freight  or  liability  for  loss  of  cargo 
or  loss  of  claims  on  insurers.  Up  to  a 
certain  point,  the  principles  here  sug- 
gested may  be  conceded.  Indeed,  they 
are  recognized  by  the  laws  of  all  civilized 
qountries.  The  whole  law  of  salvage  is 
based  upon  them ;  for  salvage  is  awarded 
to  those  who,  being  under  no  obligation 
to  exert  themselves  to  save  ships  and 
cargoes  in  peril,  do  so  exert  themselves 
successfully.  The  question  I  have  to  de- 
cide is,  whether  by  the  law  of  this  country 
the  owner  of  a  ship  deviating  to  save 
property  is  exonerated  from  the  ordinary 
consequences  of  deviation. 

In  order  to  answer  this  question  it  will 
be  convenient  to  consider  the  interests  of 
the  various  parties  immediately  aSeoted 
by  such  a  deviation.  First,  as  regards 
the  mariners — their  right  to  salvage  is  a 
sufficient  inducement  to  them  to  succour 
ships  in  distress.  Second,  the  owner  of 
the  succouring  ship  shares  the  salvage, 
and  the  salvage  is  always  proportionate 
to  the  risk  run ;  and  one  of  the  risks  run 
by  the  owner  of  the  succouring  ship  is 
possible  loss  of  freight,  loss  of  benefit  of 
insurance,  and  possible  liability  for  loss 
of  cargo.  His  remuneration,  therefore, 
in  the  shape  of  salvage  (if  any  is  earned) 
indemnifies  him  against  all  risks  incurred 
by  him  by  the  deviation  of  his  ship. 
l?hird,  the  owner  of  cargo,  if  the  cargo 
be  lost  after  a  deviation,  has  his  remedy 
against  the  shipowner.  The  owner  of 
cargo  has,  therefore,  really  no  interest 
in  the  question  under  discussion,  unless 
the  shipowner  be  insolvent,  which  is  too 
rare  an  event  to  influence  a  general  rule, 
and  which,  when  it  occurs,  may  be  ex- 
ceptionally dealt  with.  Fourth,  unless 
under  very  special  circumstances,  the 
owner  of  cargo  on  board  the  saving  ship 
does  not  share  salvage  ;  and  it  would  be 
most  unjust  to  hold  that  the  risk  to  his 
cargo  might  be  increased  by  salvage 
services,  when  he  obtains  no  benefit 
whatever  from  the  salvage  awarded  for 
them.  Fifbh,  the  same  observation  ap- 
plies to  the  underwriters  of  the  saving 
ship  and  her  cargo.     Their  risk  is  in- 


creased by  tlie  supposed  deviation,  but 
they  do  not  share  the  salvage  awarded 
for  it.  Sixth,  the  interests  of  the  owners 
of  the  saved  ship  and  cargo,  and  of  the 
respective  underwriters  thereof,  are  pro- 
tected by  the  inducement  afforded  by 
salvage  to  those  who  hazard  their  fives 
and  ships  to  save  ships  and  cargoes  in 
peril  of  destrnction. 

The  above  considerations  shew  that  the 
owner  of  the  deviating  ship  is  only  ex- 
posed to  risk  without  remuneration  when 
no  salvage  is  earned  ;  but,  to  protect  him 
in  such  case  at  the  expense  of  owners  of 
cargo  and  underwriters,  i.e.,  by  increasing 
their  risks  without  even  the  hope  of  re- 
muneration, would  be  in  the  highest 
degree  unjust  to  them.  Moreover,  it 
would  be  most  dangerous  to  hold  that 
masters  of  ships  may  for  reward  or  the 
hope  of  reward  deviate  with  impunity  in 
order  to  save  property.  Such  a  doctrine 
would  open  wide  the  door  for  the  en- 
trance of  fraud,  and  would  tempt  masters 
to  enter  into  secret  agreements  for  their 
own  benefit,  and  to  conceal  them  if  all 
went  well,  and,  if  not,  then  to  set  up  as 
an  excuse  for  their  conduct  a  deviation 
to  save  the  property  of  others. 

The  reasons  against  an  extension  of 
the  doctrine  of  permitted  deviation  to 
save  property  appear  to  me  far  to  out- 
weigh the  reasons  in  its  favour.  To  per- 
mit deviation  to  save  life  is  an  anomaly, 
justified  by  reasons  which  have  no  appli. 
cation  whatever  to  deviation  to  save  pro- 
perty ;  and  on  principle,  therefore,  I  de- 
cline to  extend  the  doctrine  as  desired  by 
the  defendants.  I  do  this  the  more 
readily  as  the  propriety  of  so  extending 
it  has  been  considered  before  now,  and 
been  uniformly  negatived  by  those  who 
have  bad  to  consider  it.  I  hare,  in  order 
to  decide  this  case,  availed  myself  of 
every  assistance  within  my  reach.  Every 
text- writer  I  have  consnlted,  including 
Amould,  PhilUps,  Kent  and  Parsons,  is 
in  favour  of  the  conclusion  at  which  I- 
have  arrived ;  and  the  reasoning  of  Mr. 
Justice  Washington,  in  Bond  v.  The  Bri-g 
Oora  (4),  in  support  of  the  same  view, 
appears  to  me  unanswerable.  Still,  as 
this  is  the  first  case  in  this  countiy  in 

(4)  2  Wash.  C.C.  80. 
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which  the  point  I  have  to  decide  has 
arisen,  and  leqoired  a  distinct  decision, 
I  have  thought  it  desirable  to  give  the 
reasons  for  my  opinion  at  great^  length 
than  I  shoold  otherwise  have  done. 

I  was  informed  at  the  trial  that  this 
was  in  substance  an  action  by  nnder- 
writers  against  nnderwriters,  and  that  the 
particular  nnderwriters  who  bring  this 
action  are  acting  contrary  to  the  views  and 
wishes  of  other  persons  in  the  same  in- 
terest as  themselves.  Be  it  so :  it  is 
nevertheless  plain  that  all  I  have  to  deal 
with  are  the  rights  of  the  plaintiffs  as 
owners  of  cargo  against  the  defendants 
as  owners  of  the  ship  Olympias.  Those 
rights  depend  on  the  charter-party ;  for 
the  bills  of  lading  do  not  vary  from  it, 
and  are  to  the  same  effect.  I  have 
nothing  to  do  with  any  policies,  and 
know  nothing  of  their  language.  By  the 
charter-party  the  defendants  became 
liable  to  the  plaintiffs  for  the  loss  of 
their  cargo,  unless  such  loss  was  within 
one  of  the  excepted  perils.  The  excepted 
perils,  althoi^h  covering  perils  of  the 
sea,  did  not  cover  such  perils,  if  subse- 
quent to  an  unauthorised  deviation — 
Bavis  V.  Oarrett  (3).  The  deviation  in 
this  case  was  in  my  opinion  unauthorised; 
and  I  therefore  give  judgment  for  the 
plaintiffs  for  such  a  sum  as  may  be  found 
to  be  due  by  a  referee,  it  having  been 
arranged  that  the  actual  figures  shall  be 
referred  to  a  gentleman  to  be  agreed 
upon.  The  costs  of  the  action  must  be 
borne  by  the  defendants. 

Judgment  for  Oia  plaintiff e. 


Solicitors — ^Waltons,  Bubb  &  Walton,  for  plain- 
tiSa;  W.  A.  Crump  &  Son,  for  defendants. 
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[IN  THE  HOUSE  OF  LOBDS.] 
1879. 
April  29. 

Incloiure — Oeneral  Inehswe  Act,  1845 
(8^9  Viet.  e.  118)— ^wani— Prirate 
Roads — Vendor  and  Purchaser. 

H.  sold  Whiteacre  to  the  defendant,  re- 
serving cM  rights  to  an  allotment  in  respect 
thereto  under  a  pending  inchsrtre.  The 
conveyance  was  made  with  aU  ways  "  to 
the  said  lands  appertaining,  or  held,  or 
used,  or  occupied  therewith."  At  the  time 
of  the  conveyance  there  were  certain  track- 
ways across  Blackacre  (then  part  of  the 
waste  awaiting  inciosure),  which  had  been 
used  with  Whiteaore  for  more  than  forty 
years.  Blackacre  was  subsequently  allotted 
to  H,,  and  by  him  before  the  award  sold  to 

C,  who  devised  it  to  the  plaintiff.      The 
trackways  were  not  set  out  in  the  award : — 

Held,  that  upon  the  making  of  the  award 
the  tracktoays  were-  stopped  up  and  exiin- 
gitished  by  8  ^  9  Vict.  c.  118.  s.  68,  in 
favour  of  H.  atid  all  claiming  through  him, 
notufithstanding  the  terms  of  the  convey- 
ance to  the  defendant. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Appeal  (reported  47  Law 
J.  Bep.  Ezch.  639 ;  s.  c.  Law  Bep.  3  Ex. 

D.  303),  af&rming  one  of  the  Exchequer 
Division. 

In  the  year  1869,  a  Mr.  Hardcastle  was 
seised  of  lands  in  the  parishes  of  Writtle 
and  Bioxwell,  in  the  county  of  Essex.  Pro- 
ceedings were  at  that  time  pending  for 
the  inclosnre  of  certain  waste  lands  in 
those  parishes  under  the  General  Inclosnre 
Act  (8  &  9  Vict.  c.  118),  and  it  was  ex- 
pected that  Hardcastle  would  receive  an 
allotment  in  respect  of  his  lands.  Under 
those  circumstances  Hardcastle  sold  some 
of  his  lands  to  Turner  reserving  his  right 
to  any  allotments  to  be  made  to  him. 
The  lands  so  sold  were  conveyed  to 
Turner  by  two  deeds,  dated  the  29th  of 
September,  1869,  each  of  which,  after 
Betting  out  the  parcels,  continued  as 
follows  : — "  Together  with  all  lands, 
buildings,  yards,  gardens,  orchards,  walls, 
fences,  heog^,  ditches,  timber  and  tim- 
berlike trees,  woods,  underwoods,  ways, 
paths,  passages,  drains,  watercourses, 
lightt),  easements,  privileges  and  appur* 
3Q 
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tenances  to  the  said  farm,  lands  and 
hereditaments  hereby  convejed,  or  any 
of  them  belonging  or  in  anywise  apper- 
taining or  held,  used  or  occnpied  there- 
with, or  known,  accepted  or  reputed  as 
part  parcel  or  member  thereof.''  There 
were  between  the  lands  sold  to  Turner 
and  the  high  road  to  Boxwell  some  strips 
of  waste,  over  which  were  certain  track- 
ways, which  had  been  nsed  with  the  said 
lands  for  upwards  of  forty  years.  They 
were,  however,  not  ways  of  necessity. 
The  Inclosnre  Commissioners  sent  dae 
notices  of  their  meetings  to  Turner,  who 
took  no  steps  to  have  the  trackways  set 
out  in  the  award.  The  award,  provi- 
sionally made  on  the  5th,  and  confirmed 
on  the  21st  of  July,  1879,  allotted  the 
strips  of  wasto  to  Hardcastle,  and  did  not 
set  out  any  way  over  them.  Hardcastle 
in  the  meantime  on  the  14th  of  July, 
1870,  had  sold  these  allotments  to  Robert 
Crush,  to  whom  they  were  conveyed  on 
the  29th  of  November,  1871. 

Turner  continued  to  use  the  trackways, 
claiming  that  notwithstanding  section  *68 
of  the  General  Inclosnre  Act^  his  right 
of  way  was  preserved  against  Hardcastle 
and  ms  assigns  by  the  words  above  quoted 
in  the  conveyances  made  in  1869. 

The  respondents,  who  were  the  devisees 
of  Bobert  Crush,  brought  an  action  of 
trespass  against  Turner  in  the  County 
Court,  where  judgment  was  given  in 
their  favour,  subject  to  a  Special  Case. 
On  the  hearing  of  the  Special  Case  the 
Exchequer  Division  were  equally  divided. 
Turner  appealed,  and  the  Court  of  Appeal 
affirmed  the  judgment  of  the  County 
Court. 

This  appeal  was  then  brought. 

Philbrick  and  T.  Atkinson  appeared  for 
the  appellant. 

Qrantham  and  Oroome,  iat  the  re- 
spondent. 

Thk  Lokd  Chancellor  (Earl  Cairns). 
—It  is  necessary  in  this  case  to  observe 
what  exactly  it  was  which  happened  in 
the  year  1869,  when  Mr.  Hardcastle  sold 
these  lands,  which  were  .purchased  by 
Mr.  Turner,  the  appellant.  At  that  time 
Mr.  Hardcastle  was  the  owner  of  these 
lands  and  others  in  the  same  neighbour* 


hood.  "Sa  was  not  the  lord  of  the  manor, 
but  in  the  neighbourhood  of  these  lands 
were  the  wastes  of  the  manor,  and  among 
others  was  the  waste  along  the  side  of 
the  road  in  the  vicinity  of  Mr.  Hard- 
castle's  land.  In  that  state  of  things 
Mr.  Hardcastle  put  up  the  lands,  subse- 
quently brought  by  Mr.  Turner,  for  sale 
by  auction,  but  he  reserved  to  himself 
expressly  the  allotments,  which  were  to 
be  made  of  the  waste  lands  under  the 
proceedings  then  going  on  for  the  pur- 
pose of  inclosnre.  Notice  therefore  was, 
on  the  face  of  the  sale,  taken  of  these 
proceedings,  and  the  purchaser  was 
warned  that  allotments  were  expected, 
and  that  therefore  if  allotments  came  to 
be  made  in  respect  of  the  lands  offered 
for  sale,  these  allotments  would  not  pass 
to  the  purchaser,  but  be  retained  by  the 
vendor. 

Now  that  was  all  authorised  by  the 
General  Inclosnre  Act.  That  Act  enables 
persons  who  expect  allotments  to  be  made 
to  them  to  sell  their  lands,  reserving  to 
themselves  the  right  to  the  allotments 
when  they  come  to  be  made.  The  pnr> 
chaser,  therefore,  was  warned  that  the 
allotment  was  in  progress,  and  was  put 
on  his  guard  to  be  vigilant  as  to  any 
righto  in  which  he  might  be  interested 
in  respect  of  that  allotment.  In  that 
state  of  things  Mr.  Turner  bought  the 
lands  to  which  I  have  referred,  and  sub- 
sequently, the  allotment  having  been 
completed,  an  award  of  the  pieces  of 
land,  the  wastes  of  the  manor,  intervening 
between  the  road  and  the  lands  thus 
sold,  was  made  to  persons  who  claimed 
under  Mr.  Hardcastle,  and  who  are  the 
present  respondents. 

But  before  I  refer  to  the  allotment  I 
must  direct  your  Lordships'  attention 
to  the  form  of  conveyance  made  to 
the  present  appellant.  That  conveyance 
passed  to  the  appellant  the  property  sold 
to  him  with  the  general  words:  [His 
Lordship  read  the  words  quoted  above.] 

The  County  Court  Judge  finds  in  the 
Special  Case  that,  at  the  time  when  the 
conveyance  which  contained  these  words 
was  executed,  there  were,  over  a  piece 
of  waste  to  which  I  have  referred,  inter* 
vening  between  the  road  and  the  lands 
sold  to  the  appellant,  trackways  or  private 
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roada  used  for  the  pnrpoaes  of  this  land ; 
and  he  finds  that  these  trackways  had 
been  bo  used  for  npwards  of  forty  years. 
I  think  it  therefore  better  to  take  it  that 
these  were  valid  private  rights  of  way  at 
the  time  of  the  conveyance.  Beyond 
all  doubt,  therefore,  as  it  seems  to  me, 
the  conveyance  carried  to  Mr.  Turner  the 
land  which  he  purchased  and  the  ways 
appurtenant  to  that  land,  and  among 
other  ways  those  private  ways  over  this 
waste  piece  of  ground.  But  then  it  did 
that  sabjeot  to  whatever  might  be  the 
legal  consequences  of  the  inclosure  then 
in  progress.  If  that  inclosure  went  off, 
if  it  came  to  nothing,  or  if  the  piece  of 
land  to  which  I  have  referred  was  not 
inclosed,  then  of  course  the  right  of 
Mr.  Turner  to  his  private  ways  would 
remain  unaffected.  But  if  it  came  to 
pass  that  these  pieces  of  waste  were 
mclosed,  as  happened  under  the  allotment, 
then  it  appears  to  me  that  both  Mr. 
Turner  and  Mr.  Hardcastle,  or  any  per- 
son claiming  under  them,  must  be  bound 
by  whatever  is  the  legitimate  consequence 
of  the  inclosure  which  was  then  pro- 
ceeding under  the  provisions  of  the  Act 
of  Parliament. 

Now,  what  says  the  Act  of  Parliament 
on  the  subject  P  The  Act  of  Parliament 
says  that  it  is  to  be  the  duty  of  those 
who  are  making  an  inclosure  to  take  up 
the  question  of  private  roads  over  the 
lands  which  they  are  inclosing ;  and  the 
valuer  is  to  "  set  out  such  private  or 
occupation  roads  and  ways  tlurough  the 
land  to  be  inclosed,  as  he  shall  think 
requisite  for  the  use  of  the  persons  in- 
terested in  such  lands,  or  any  of  them." 
And  if  there  be  any  question  whether 
&ese  words  extend  to  other  lands,  that 
seems  to  be  removed  by  another  enact- 
ment. Then  it  provides  for  the  expenses 
of  setting  out  those  private  ways.  And 
it  provides  that  "after  such  setting  out 
as  aforesaid  all  private  or  occupation 
toads  or  ways,  over,  through  and  upon 
the  lands  to  be  inclosed  which  shall  not 
be  set  out  as  aforesaid,  shall  be  for  ever 
stopped  up  and  extinguished." 

These  words  are  the  words  of  the 
legislature,  and  are  as  clear  and  distinct 
as  any  words  can  be ;  and  unless  there 
was  some  special  contract  between  Mr. 
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Hardcastle  and  the  appellant,  at  the  time 
that  he  punohased,  which  bound  Mr. 
Hardcastle  not  to  take  advantage  of  the 
provisions  in  this  Act  of  ParUament,  or 
not  to  allow  the  title  which  this  Act  would 
give  him  to  be  set  up  as  against  Mr. 
Turner,  then  it  appears  to  me  that  the 
operation  of  the  Act  of  Parliament  ia 
absolutely  unfettered  so  far  as  Mr.  Qard- 
oasUe  is  concerned,  and  that  Mr.  Turner 
has  no  right  to  complain  of  any  con. 
sequences  of  the  operation  of  the  Act  of 
Parliament.  It  was  for  him,  knowing 
that  the  inclosure  was  in  progpress,  to  sel^ 
up  any  case  he  could  before  the  vainer 
and  commissioners  as  to  the  necessity  of 
private  roads  across  these  pieces  of  waste 
in  question.  He  took  no  such  proceeding, 
and  therefore  must,  as  it  seems  to  me,  be 
held  to  have  remained  content  with  the 
other  means  of  access  he  possessed  to 
the  land  he  bought.  I  can  find  nothing 
whatever  in  the  transaction  which  took 
place  which  binds  Mr.  Hardcastle,  or 
which  can  be  said  to  bind  the  respondents 
taking  under  Mr.  Hardcastle,  not  to 
avail  themselves  of  whatever  are  the 
legal  consequences  from  the  proceedings 
in  the  matter  of  the  inclosure. 

That  is  the  whole  case.  I  must  say 
that  I  think  the  judgment  of  the  Court 
of  Appeal  is  entirely  right,  and  I  there- 
fore more  your  Lordships  that  the  appeal 
be  dismissed  with  costs. 

LoBD  Selbosne. — I  agree,  and  for  the 
reasons  given  by  Baron  Hnddlesttm  in 
the  Exchequer,  and  by  Lord  Justice 
Thesiger  in  the  Court  of  Appeal. 

The  words,  "  all  ways,"  are  ordinary, 
general  words ;  and  as  soon  as  the  deed 
of  1869  was  executed,  these  particular 
rights  of  way  passed  to  the  appellant,  as 
legally  appurtenant  to  the  land  conveyed, 
and  not  otherwise  ;  exactly  in  the  same 
way  as  such  rights  of  common,  over  the 
part  of  the  waste  now  in  question,  or 
over  any  other  parts  of  the  wastes  to  be 
inclosed,  also  passed  to  him  thereby. 

Now  as  to  all  these  other  rights  over  the 
surface  of  the  wastes,  it  would  be  inconsis- 
tent with  the  very  nature  and  object  of  the 
proceedings  iinder  the  Inclosure  Act  to 
suppose  that  the  reservation,  between 
these  parties,  of  the  allotments  to  be 
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made  under  these  proceedings  to  the 
vendor,  coald  possibly  have  the  effect 
intended  by  it  if  all  these  rights  were  to 
remain  in  the  purchaser's  fayonr,  as  if 
there  had  been  no  inolosnre.  If  so,  I 
cannot  see  any  gronnd  whatever  for 
making  a  distinction  as  to  rights  of  way 
which  were  Qqnally  liable  to  be  extin- 
gnished  by  the  process  of  allotment. 
The  appellant  obtained,  at  the  time  of 
the  conTeyaace,  and  by  virtue  thereof, 
everything  which  then  belonged  to  the 
land ;  but  he  did  so  subject  to  tibe  pending 
inclosure  and  to  the  rights  which  Mr. 
Hardcastle  might  acquire  in  respect  of 
any  allotments,  wheresoever  .  sitnate, 
which  might  be  made  to  him.  If  he 
desired  to  save  the  rights  of  way  over 
this  part  of  the  waste,  which  passed  to 
him  by  the  conveyance,  against  any  title 
which  either  Mr.  Hardcastle  or  anyone 
else  might  acquire  thereto  by  allotment, 
it  was  for  him  to  take  the  necessary  steps 
for  his  own  protection,  as  much  as  if  he 
had  been  the  original  owner  of  the  pur- 
chased land,  and  not  a  purchaser  &om 
Mr.  Hardcastle.  The  appellant's  argu- 
ment treats  the  general  words  in  the  deed 
of  conveyance  as  if  they  had  been  a 
contract  or  covenant  by  Mr.  Hardcastle 
to  g^raut  new  easements  over  any  land 
which  he  might  acquire  by  allotment 
under  the  Inolosnre  Act.  But  for  such 
a  construction  there  is,  in  my  opinion,  no 
ground. 

LoBD  CtosDON  concurred. 

Order  appealed  from  affirmed ;  and 
apjpeoL  diamisted  with  eoeta. 


Solidton — JameB  Scarlett,  agent  fur  Scarlett  & 
SuttheiT,  Chelmafoid,  for  appellant;  I)Qffield& 
Bruty,  London  and  Chelmsfoid,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  SIVISION.l 

1879.    1 
May  16.  / 

Costs — Liverpool  Oourt  of  Passage — 16 
Vict.  c.  121.  aeets.  53  and  54 — Action  for 
SUmder — Judieaiwe  Act,  1873,  sect.  91 — 
Judicative  Act,  1875,  Order  LV.  rule  1 — 
Mwndamus — Registrar, 

Seetian  91  of  the  Jtidiealure  Act,  1873, 
which  provides  that  "  The  several  rules  of 
law  enacted  and  declared  by  this  Act  sfiall 
be  in  force  and  receive  effect  in  ail  Courts 
whatsoever  in  England,  so  far  as  the  mat- 
ters to  which  such  rules  relate  shall  be  re- 
spectively cognizable  by  such  Oowrts,"  ex- 
tends Order  LV.  in  the  first  schedule  of 
the  Judieativre  Act,  1875,  to  the  Liverpool 
Oourt  of  Passage,  so  that  a  plaintiff  in  an 
action  of  slander,  who  has  recovered  Is. 
damages,  is  entitled  to  his  costs  in  the  ab- 
sence of  any  order  depriving  him  of  them. 

The  Registrar  of  the  Court  of  Passage 
is  the  proper  person  to  whom  to  direct  a 
rule  for  a  writ  of  mandamM  to  tact  costs. 

This  was  a  rule  calling  on  the  Regis- 
trar of  the  Court  of  Passage  and  the  de- 
fendant to  shew  canse  why  the  plaintiffs' 
costs  in  the  action  should  not  be  taxed 
by  the  Registrar. 

The  action  was  for  slander,  and  the 
plaintiff  had  obtained  a  verdict,  with  da- 
mages one  shilling.  The  Registrar  re- 
fused, on  application  made  to  him,  to  tax 
plaintiff's  costs  at  a  larger  amount  than 
one  shilling. 

M^Oonnell  and  Byrfh  shewed  cause. — 
The  plaintiff  has  no  certificate,  and  is  not 
entitled  to  his  costs.  The  Act  of  James 
is  still  in  force  in  the  Court  of  Passage, 
to  which  the  Judicature  Act  and  Rules 
have  been  applied  only  so  fax  as  they  are 
applicable.  The  Assessor  has,  under  the 
powers  of  16  Viot.  c.  121,  sect  64, 
adopted  the  rules  and  orders  of  the  Judi- 
cature Act  so  far  as  they  may  regulate 
the  practice,  not  otherwise  expressly  re- 
gulated by  the  Oourt  of  Passage  Proce- 
dure Act,  but  it  is  now  sought  to  apply 
what  is  a  role  of  law  and  not  of  practice. 
Order  LV.  is  confined  to  proceedings  in 
the  High  Court,  and  is  a  nile  of  law  and 
not  of  practice.     Then  the 
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French,  in  snpport  of  his  rule. — By 
section  33  of  the  Judicature  Act,  1875, 
all  enactments  inconsistent  with  it  are 
repealed,  therefore  the  Act  of  James  is 
repealed,  as  was  said  by  Lord  Hatherley 
in  Qamet  v.  Bradley  (1).  Then  section 
91  of  the  1878  Act  makes  all  the  rules 
of  law  in  the  Judicature  Acts  in  force  in 
all  Courts  in  England:  therefore  Order 
LV.  is  in  force  in  the  Passage  Court,  and 
the  plaintiff  is  entitled  to  his  costs,  as 
following  on  the  event  of  the  trial,  there 
having  been  no  order  to  deprive  him  of 
them. 

CocKBUBN,  L.O.J. — The  rule  for  this 
mandamus  must  be  made  absolute.  It 
is  very  lamentable  that  a  man  who  brings 
an  action  and  recovers  Is.  only,  an 
amount  which  shews  that  in  the  opinion 
of  the  jury  the  action  shonld  never  have 
been  brought,  shonld  get  his  costs.  But 
the  Judicature  Act  applies,  in  my  opi- 
nion, to  the  Court  of  Passage  in  this 
matter ;  and  the  91st  section  of  the  Act 
of  1873  is  directly  in  point. 

Now  there  is  a  rule  enacting  and  de- 
claring that  costs  shall  follow  the  event 
where  an  action  is  tried  by  a  jury,  and 
full  effect  to  that  rule  has  been  given  by 
the  House  of  Lords  in  Qamet  v.  Bradley 
(1),  and  that  rule,  so  interpreted,  is  ap- 
plicable here.  The  plaintiff  who  recovers 
a  verdict  gets  his  costs,  unless  the  Judge 
interferes  to  prevent  him  ;  there  must  be 
a  positive  act  by  the  Judge  to  deprive, 
otherwise  the  rule  takes  effect.  Here 
the  Jadge  is  content  to  let  the  law  take 
its  coarse,  having  said  that  he  shonld  do 
nothing. 

On  me  other  point,  a  question  has  been 
raised  whether  the  mandamus  was  pro- 
perly addressed  to  the  Begistrar.  As  to 
that,  I  see  no  one  else  to  whom  it  ooold 
be  addressed ;  and  though  the  constitu- 
tion of  the  Court  seems  anomaJous  the 
Begistrar,  at  aU  events,  forms  part  of  it, 
and  he  is  the  proper  person  to  carry  a 
taxing  order  into  ^ect. 


Mellob,  J. — I  am  of  the  same  opinion. 
I  share  altogether  the  regret  that  the 
verdict  with  la.  damages  shonld  give 
a  man  his  costs.  But  as  that  is  the  ne- 
cessary effect  of  the  law  we  are  bound  to 
uphold  it,  and  section  91  of  the  1873  Act 
enacts  that  what  is  the  law  under  the 
Bules  and  Orders  made  under  that  Act 
shall  have  force  and  effect  in  the  Court 
of  Passage.  In  the  superior  Courts  it 
-has  been  held  that  if  the  Judge  at  the 
trial  do  not  certify  to  deprive  of  costs,  a 
separate  motion  for  the  purpose  may  be 
made  to  the  Divisional  Court;  bat  the 
assessor,  who  was  the  person  who  ought 
here  to  have  deprived  the  plaintiff  of 
costs,  has  declined  to  interfere.  The  role 
most  be  made  absolute. 

LnSH,  J. — I-  am  of  the  same  opinion  on 
both  points.  I  cannot  limit  the  construc- 
tion of  section  91,  as  has  been  contended 
for,  as  applying  only  to  the  rules  of  law 
thereinbefore  enacted.  No  such  words 
are  to  be  found  in  the  section,  and  I 
think  the  rules  and  orders  afterwards 
framed  draw  after  them  the  full  effect  of 
section  ]_91. 

Bute  abaohUe. 


Soliciton — Sydney  Mayhev,  agent  for  BlacUmrst 
&  Fretson,  LiveTpool,  for  plaintiff;  Venn  &  Son, 
agents  for  Joseph  Sayner,  Liverpool,  for  de- 
fendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

fXHE    QUABDIANS    OF    THB  HBBB- 

1879.     J      FOED  UHiON  (appeUania)  v. 
Marob  1.  |      the  ouabdians  of  thk  War- 
wick DwiON  (reepondenU). 

Poor  Law — Dwided  Panshei  Act  (39  ^ 
40  Viet.  6.  61),  «.  Zh—Berivatioe  SetOe- 
meat  of  Pamper  Lunatic — Order  of  Be- 
tnoval. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Bep.  M.O.  111.] 


(1)  48  Law  J.  B«p.  Esch.  186;  s.  o.  Law  Bep. 
8  A^.  Ca.  944. 
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[IN  THE  EXCHEQUER  DIVISION.] 
.Q^q       r  JONES      (appellant)     v.    thb 

M       h    S    1        CWMOETHIN     SLATE    COMPAMY 

"*'       ■  L     (limited)  (respondents). 

Ineome-Tax  —  Quarries  —  Mives  —  As- 
sessing Annual  Value — 6  ^  6  Viet.  c.  35. 
Schedule  A. 

A  property  in  which  slate  is  gotten  by 
levels  driven  underground  into  the  mown- 
tain,  is  a  quarry  and  not  a  mine  for  the  . 
purposes  of  the  rules  for  assessing  income- 
tost,  and  its  annual  value  is  the  profits  for 
the  preceding  year,  and  not  the  averagepro- 
fits  for  the  five  preceding  years. 

Case  stated  by  Commissioners  of  In- 
come Tax. 

The  respondents  appealed  to  the  Com- 
missioners against  an  assessment  of 
6,373Z.,  made  nnder  Schedule  D.  for  the 
year  1877-78,  in  respect  of  their  profits 
as  a  slate  company,  calculated  according 
to  role  1  of  No.  3  of  Schedule  A.  of  5  £ 
6  Vict.  0.  36. 

They  contended  that  the  property  was 
a  mine,  and  claimed  to  be  assessed  on  the 
average  profits  of  the  five  preceding 
years,  under  rule  2  of  No.  3  of  Schedule 
A.  of  5  &  6  Vict.  c.  35. 

Originally  the  property  was  worked  in 
the  open,  but  for  some  years  the  slates 
had  been  gotten  by  means  of  levels  driven 
into  the  mountain  to  a  distance  of  about 
250  or  300  yards.  The  levels  were  about 
five  feet  wide  and  seven  feet  high,  and 
the  whole  process  was  carried  on  under- 
ground. 

The  Commissioners  were  of  opinion 
that  the  property  was  a  mine,  and  ought 
to  be  assessed  as  such,  but  stated  this 
Case  for  the  Court. 

JHcey,  for  the  Crown. — ^The  Act  6  &  6 
Vict.  c.  35.  Schedule  A.  assesses  such 
properties  either  as  "  quarries  of  stone, 
slate,  limestone  or  ohaUc  on  the  amount 
of  profits  in  the  preceding  year,"  or  as 
"  mines  of  coal,  tin,  lead,  copper,  mundic, 
iron  and  other~mines  on  an  average  of  the 
five  preceding  years."  The  distinction 
drawn  is  between  workings  of  stone  and 
workings  of  more  precious  material,  the 
former  being  assessed  as  qnarries  and  the 
latter  as  mines. 


A.  L.  Smith,  for  the  lespondents. — ^This 
property  is  included  in  the  words  "  other 
mines  "  in  the  rule.  The  criterion  is  not 
the  material  gained,  but  the  mode  of 
gaining  it.  This  was  laid  down  by 
MalLns,  Y.C.,  in  The  Duchess  of  Oleveland 
V.  Meyrick  (1),  where  shares  in  under- 
ground slate  workings  were  held  to  pass 
in  a  will  as  shares  in  mines.  In  Sims  v. 
Evans  (2)  this  very  properly  was  held  by 
the  Queen's  Bench  to  be  a  mine  within 
the  Metalliferous  Mines  Act,  1872  (35  & 
36  Vict.  0.  77). 

Kellt,  C.B. — Our  judgment  in  this 
case  must  be  for  the  Crown.  The  words 
of  this  Act  of  Parliament  must  be  con- 
strued in  their  popular  sense,  unless 
there  is  something  to  shew  that  another 
sense  was  given  to  them.  In  ordinaiy 
parlance  we  speak  of  slate  quarries,  not 
slate  mines.  If  the  Legislature  had 
meant  to  apply  the  word  mine  to  slate 
workings  tiiej  would  have  done  so  ez< 
pressly.  The  case  which  has  been  cited 
arose  out  of  an  Act  of  Parliament  with 
an  entirely  different  object.  It  was  to 
protect  the  lives  and  limbs  of  the  Queen's 
subjects  and  called  for  a  liberal  construe- 
tion.  This  is  a  taxing  statute,  and  must 
be  strictly  construed  according  to  its 
precise  words.  Quarries  of  stone,  slate 
and  so  on  are  to  be  taxed  in  one  way ; 
mines  of  coal  and  iron  in  another :  this 
property  &11b  within  the  first  rule. 

PoLLOOK,  B. — I  am  of  the  same  opinion. 
In  The  Duchess  of  Cleveland  v.  Meyrick 
(1)  there  was  no  antithesis  between 
mines  and  quarries.  A  similar  question 
to  the  present  would  only  have  arisen  if 
the  testator  had  given  his  mine  shares  to 
one  and  his  quarry  shares  to  anotiier. 
We  must  look  at  the  object  of  the  Act 
where  the  words  we  have  to  construe 
may  admit  of  two  interpretationB.  In 
Sims  V.  Evans  (2)  the  object  of  the  Act 
was  to  protect  the  public  firom  such 
things  as  sunken  shafts,  and  the  mode  of 
working  was,  therefore,  the  proper  test. 
The  word  "  minerals  "  is  by  the  interpre- 
tation clause  of  that  Act  used  in  its 
widest  sense.     This  stotute  is  for   the 

(1)  87  Law  J.  Bep.  Chanc  \M. 
(3)  Not  laported. 


Digitized  by 


Qoo^^ 


Vol.  48.] 

Jimta  ▼.  Owmorthin  Sate  Co.,  Exca. 
taxation  of  the  snbject  where  we  have 
two  roles  of  taxation  laid  down,  the  dis- 
tinction between  which  is  the  product. 
Moreover,  if  the  distinction  be  the  mode 
of  working,  the  property  is  worked  not 
by  ahafla  but  by  adits,  which  is  a  process 
consistent  with  the  idea  of  a  quarry. 

Jndgmentfor  the  Grown. 


Solicitors — The  Solicitor  for  the  Inland  Revenue, 
for  the  Croirn ;  Gregory,  Bowdiffea  &  Bavle, 
agents  for  Jones  &  Jones,  Portmadoc,  for  re- 
spondents. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal from  the  Queen's  Bench  Division.) 
1878      1  ^}>utyt^  tf  nn^S^rt'd*'*'^  *^ 

Nov    29      >  *"'™*    *•     '^^'^     ACCEINOTON 
TV,    '  Ol  '     I  UtCAL   BOABD   OF    HEALTH.* 

Highway  —  Street  —  Twmpike  Mood — 
AlteraMon  m  Level  of  by  Local  Board — 
Oompemaiion — Award  —  Public  Health 
Act,  1848  (11  ^  12  Vict.  e.  63),  w.  2,  68, 
144— Amendment  Act,  1852  (16  ^  16  Vict, 
e.  42),  s.  13 — Local  Oovemment  Act,  18o8 
(21  ^  22  Viet.  c.  98),  t.  41. 

The  Public  Health  Act,  1848,  vests  by 
section  68  all  streets,  being  highways,  in 
local  boards  of  health,  authorises  them  to 
alter  or  raise  the  level  of  such  streets,  and 
directs  by  section  144  that  compensation 
shall  be  made  out  of  the  rates  to  all  persons 
damaged  by  the  exercise  of  the  powers  of 
the  Act ;  the  ammint,  in  case  of  dispute,  to 
be  settled  by  arbitration.  By  section  2  the 
Kord  street  is  to  apply  to  and  include  any 
highway  not  being  a  turnpike  road,  and 
any  road,  footway.  Sec,  and  the  parts  of 
Slush  highway,  road,  footway,  Sfc,  within 
the  district,  atid  by  an  amending  Act  the 
word  highway  is  defined  to  mean  any  high- 
way repairable  by  the  inhabitants. 

The  Local  Oovemment  Act,  1858,  autho- 
rised local  boards  to  take  on  thetriseloes  by 
agreement  with  tumpUce  trustees  the  m^in- 

*  Coram  Bramwell,  L,J.;  Brett,  L.J.;  and 
Cotton,  L.J. 


tenance  and  repair  of  a  turnpike  road 
vdthin  their  district. 

A  local  board,  through  whose  district  a 
turnpike  road  and  footpath  alongside  passed, 
agreed  with  the  turnpike  trustees  to  repair 
and  to  raise  the  footpath,  the  trustees  agree- 
ing to  raise  the  road  at  the  same  place.  The 
necessary  result  of  thus  raising  the  footpath 
was  to  damage  the  house  of  the  plaintiff, 
who  thereupon  claimed  compensation  from 
'the  board  tmder  section  144  of  the  PubUo 
Health  Act,  1848. 

Held  (by  Brett,  L.J.,  Cotton,  L.J., 
dissentiente  Bbauwbll,  L.J.,  reversing  the 
judgment  of  the  Queen's  Bench  Division), 
that  the  road  in  question  was,  although  a 
turnpike  road,  a  street  within  section  68  of 
the  Act,  arid  was  vested  in  the  local  board 
by  virtue  of  that  section,  and  that  the  plain- 
tiff was  therefore  entitled  to  compensation 
from  the  local  board  for  the  damage  caused 
by  the  alteration  made  by  them,  in  the  exer- 
cise of  their  statutory  pouKrs,  and  an  award 
made  against  the  board  wider  section  144 
was  enforceable. 

Action  on  an  award. 

Appeal  by  the  plaintiff  from  the  judg- 
ment of  the  Queen's  Bench  Division  in 
favour  of  the  defendants  on  a  Special  Case. 

The  case  is  set  oat  in  tbe  report  in  the 
Court  below  (47  Law  J.  Rep.  Q.B.  521). 

The  plaintiff  was  in  1864  and  still  is 
the  owner  of  a  house  and  land  adjacent 
to  a  turnpike  road  and  a  footpath  within 
the  district  of  the  Accrington  Local 
Board  of  Health,  the  urban  sanitary 
authority  for  the  town  and  district  of 
Accrington  under  the  provisions  of  the 
Public  Health  Act  of  1848,  and  the  other 
Acts  therewith  incorporated. 

The  turnpike  trust  expired  in  1874. 

In  1865  the  local  board  agreed  to  repair 
such  parts  of  the  turnpike  road  as  were 
pitched  with  stone,  and  such  parts  of  the 
footpath  as  were  or  should  be  flagged 
with  stone,  as  was  the  footpath  in  ques- 
tion. 

The  rest  of  the  road  and  footpath  con- 
tinued to  be  repaired,  as  was  the  case  be- 
fore this  arrangement,  by  the  turnpike 
trustees. 

In  May,  1871,  in  pursuance  of  a 
further  arrangement,  the  trustees  raised 
the  carriage  road  opposite  to  the  plain- 
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tiff's  house,  and  the  local  board  raised  the 
footpath  in  the  same  place  to  a  corre- 
sponding height. 

The  ezecntion  of  these  works,  though 
done  without  negUgenoe,  cansed  damage 
to  the  plaintiff,  for  which  he  proceeded  in 
October,  1874,  to  claim  compensation 
under  the  PabUc  Health  Act,  1848.  The 
defendants  maintained  that  the  remedy 
of  the  plaintiff,  if  any,  was  by  action,  and 
refused  to  take  part  in  the  proceedings  for 
compensation,  and  an  award  having  been 
made  in  favour  of  the  plaintiff  in  their 
absence,  they  refosed  to  pay  the  amount 
awarded.  The  plaintiff  then  brought  an 
action  on  the  award,  when  it  was  agreed 
that  a  Special  Case  should  be  stated.  The 
Queen's  Bench  Division  gave  judgment 
in  &vour  of  the  defendants. 

The  plaintiff  appealed. 

Oully  and  Forbes,  for  the  appellant. — 
The  plaintiff  claimed  compensation  under 
section  144  of  the  Act  of  1848,  and  an 
award  having  been  made  in  his  favour  he 
brought  his  action  on  the  award.  It  is 
sabmitted  that  he  was  right  in  so  doing, 
for  the  injury  to  his  premises  has  been 
caused  by  the  execution  of  works  done  by 
the  local  board  under  the  Act  of  1848  (1). 


(1)  Public  Health  Act,  1818,  11  &  12  Vict.  c. 
68. 

Section  2. — "  The  vord  street  shall  apply  to 
and  include  any  highway  (not  being  a  tnmpike 
road)  and  any  road,  public  bridge  (not  being  a 
county  bridge),  lane,  footway,  square,  court,  alley, 
passage,  whether  a  thoroughfare  or  not,  and  the 
parts  of  any  such  highway,  road,  bridge,  lane, 
footway,  sqTiare,  court,  alley  or  passage  within 
the  limits  of  any  district." 

Section  68.— "  That  all  present  and  future 
streets  being,  or  which  at  any  time  become,  high- 
ways within  any  district,  and  the  pavements, 
stones  and  other  materials  thereof,  and  all  build- 
ings, implements  and  other  things  provided  for 
the  purposes  thereof  by  any  surveyor  of  highways 
or  by  any  person  serving  die  office  of  surveyor  of 
highways,  shall  vest  in  and  be  under  the  manage- 
ment and  control  of  the  said  local  board  of 
healtJi.  And  the  said  local  board  shall,  from  time 
to  time,  cause  all  such  streets  to  be  levelled, 
paved,  flagged,  channelled,  altered  and  repaired, 
as  and  when  occasion  may  require ;  and  they  may, 
from  time  to  time,  cause  the  soil  of  any  such 
street  to  be  raised,  lowered  or  altered  as  they  may 
think  fit,  and  place  and  keep  in  repair  fences  and 
posts  for  the  safety  of  foot  passengers." 

Section  144> — "That  fuU  compensation  shall 


The  road  which  the  board  has  raised  is  a 
street  within  section  68  (1),  and  it  is 
therefore  vested  in  the  board  by  that 
section;  the  turnpike  trustees  retained  the 
right  to  collect  tolls,  but  all  other  rights 
and  powers  passed  to  the  board.  It  will 
be  saggested  that  this  road  cannot  be  a 
street,  because  the  interpretation  clause 
excludes  it ;  but  that  clause  only  adds  _ 
meanings  to  those  ordinarily  in  use;  it 
does  not  limit  the  meaning  of  the  word 
"  street ;"  a  turnpike  road  running  through 
a  town  may  be  a  street  in  one  part, 
whilst  the  same  road  in  another  part 
might  not  be  a  street — The  Queen  v.  Ftili- 
ford  (2).  In  the  Metropolitan  Manage- 
ment Act  the  word  street  retains  its  pri- 
mary meaning  in  addition  to  those  it 
acquires  by  that  Act.  The  word  highway 
is  explained  by  section  13  of  15  &  16 
Vict.  c.  42  (3),  to  be  a  highway  repairable 
by  the  inhabitants  at  large ;  now  all  roadis 
not  being  private  roads  and  not  having 
peculiar  rights  and  claims  are  'prima,  faaie 
repairable  by  the  inhabitants  at  lai^, 
who  would  have  in  a  case  such  as  this  a 
right  to  call  on  the  tnmpike  trustees  for 
contribution — The  Qiieen  v.  Oxford  (4). 

Moreover,  even  if  this  road  did  not  be- 
come vested  in  the  board  by  the  operation 
of  section  68  (1)  still  the  defendants  are 
liable,  because  they  agreed  with  the  turn- 
pike trustees  to  raise  the  road,  and  this 
agreement  was  made  under  section  41  of 
the  Local  Government  Act  of  1858  (5), 

be  made  out  of  the  general  or  special  district 
rates,  to  be  levied  under  this  Act,  to  all  persons 
sustaining  any  damage  by  reason  of  the  exercise 
of  any  of  the  powers  of  this  Act ;  and  in  case  of 
dispute  as  to  amount,  the  same '  shall  be  settled 
by  arbitration  in  the  manner  provided  by  this 
Act." 

(2)  1  L.  &  C.  403;  s.c.  33  Law  3.  Bep.  M.C. 
122 

(3)  16  &  16  Vict.  c.  42. 

Section  13. — "That  the  term  highway  in  the 
sections  of  the  Public  Health  Act,  1848,  numbered 
respectively  68  and  60  in  the  copies  of  the  Act 
printed  by  the  Queen's  printers,  shall  mean  any 
highway  repairable  by  the  inhabitants  at  large." 

(4)  12  Ad.  &  G.  427. 

(5)  Local  Government  Act,  1868,  21  jc  2^2  Vict, 
c.  98. 

Sect.  4 1 .  "  It  shall  be  lawful  for  any  local  board  by 
agreement  with  the  trustees  of  any  turnpike  road  or 
with  any  corporation  or  person  liable  to  repair 
any  street  or  road  or  any  part  thereof,  or  with 
surveyors  of  any  bridge  repaired  by  any  county, 
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SO  that  the  powers  of  the  tmstees  were 
transferred  to  the  local  board,  and  the 
board  can  do  what  the  tmstees  coald 
haye  done,  and  the  remedy  for  damage 
caused  by  such  works  is  not  by  an  or<£- 
vary  action  bat  is  by  a  claim  for  compen- 
BAtioDr—Bcndton  v.  Orowther  (6).  That 
liability  depends  upon  whether  the  words 
"maintenance  and  repair"  inclnde  the 
alteration  of  the  level  of  this  road. 

The  conseqaence  of  the  transfer  to  the 
board  of  the  management  of  this  road  is 
that  it  became  in  fact  repairable  by  the 
inhabitants  at  large,  so  that  the  works 
done  were  done  nnder  the  powers  of  the 
Act  of  1848,  nnder  which  the  plaintiff 
claims  to  recover  compensation. 

Orompion  (with  him  0.  Bussell),  for  the 
respondents. — ^The  local  board  are  liable, 
if  at  all,  only  in  an  action.  These  works 
hare  not  been  done  in  porsoance  of  the 
powers  given  by  any  of  these  stetntes. 
This  road  was  not  vested  in  the  local 
board  by  section  68  (1),  for  it  was  a 
turnpike  road,  and  so  was  ezclnded  by 
the  definition  in  section  2  (1).  The  word 
"street"  includes  highways  not  being 
turnpike  roads,  and  this  definition  is 
farther  explained  by  section  13  of  15  & 
16  Vict.  0.  42  (8),  where  "highway  "  is 
said  to  mean  a  "  highway  repairable  by 
the  inhabitants  at  large,"  words  which 
are  not  applicable  to  turnpike  roads. 
If  this  road  did  vest  in  the  local  board 
then  they  would  have  power  to  do  every- 
thing to  the  road  that  was  necessary,  and 
the  provisions  of  section  41  of  the  Act  of 
1858  (5)  would  not  be  required ;  there  is 
a  difference  between  the  powers  given  by 
section  68  of  the  Act  of  1848  (1)  and 
those  given  by  the  Act  of  1858  (5)  ;  the 
powers  given  by  the  former  are  more  ex- 
tensive than  those  given  by  the  latter ; 
by  the  former  the  local  board  can  alter 
the  level  of  the  roads  vested  in   them, 


riding  or  division,  to  take  upon  themselres  the 
maintenance,  repair,  deansing  or  watering  of  any 
anch  street  or  road  or  any  part  thereof,  or  of  any 
road  OT«r  any  country  bridge  and  the  approaches 
thraeto,  or_  of  any  port  of  the  said  roads  within 
their  district  ....  on  snch  terms  as  the  local 
board  and  the  trustees  or  corporation  or  person  or 
surveyor  aforesaid  may  agree  upon  between  them- 
selves." 

(6)  2B.&C.  708. 
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but  by  an  ag^reement  made  under  the 
latter  they  can  only  maintain  and  repair 
a  road. 

The  agreement  made  under  section  41 
(5)  does  not  oust  the  authority  of  the 
turnpike  tmstees ;  the  board  do  not  by 
that  agreement  g^t  complete  management 
of  the  road ;  moreover  that  section  only 
empowers  the  board  to  take  a  complete 
portion  of  the  whole  road,  it  does  not 
enable  them  to  divide  the  road  longitudi* 
nally,  so  that  what  was  done  here  was 
not  done  under  the  powers  of  any  statute. 
Whatever  the  board  did,  they  did  aa 
agents  for  the  turnpike  trustees,  and  as 
the  trustees  could  have  done  these  works 
without  making  compensation,  so  can  the 
local  board. 

Chilly,  in  reply. 

Our.  ado.  vuU. 

The  following  judgments  were  delivered 
on  the  2l8t  of  December : — 

Cotton,  L.J. — This  is  an  action  to  en- 
force an  award  ascertaining  the  amount 
of  compensation  payable  to  the  plaintiff 
in  conseqaence  of  certain  alterations  made 
in  a  road  near  his  house  by  the  Accring. 
ton  Local  Board  of  Health,  and  the 
question  raised  on  this  appeal  is,  whether 
or  no  the  matters  in  respect  of  which  the 
plaintiff  complains  were  done  under  the 
powers  of  the  local  board  so  as  to  entitle 
the  plaintiff  to  compensation  nnder  sec- 
tion 144  of  thaPublic  Health  Act  of  1848. 

The  &ots  are  these.  An  arrangement 
was  made  between  the  local  board  and  the 
trustees  of  the  turnpike  road,  in  a  part  of 
which  was  the  place  where  the  act  com- 
plained of  was  done,  that  the  control  of 
the  road  should  be  divided  between  them 
longitudinally ;  that  is  to  say,  that  one 
body  should  repair  the  footpath  and  the 
other  the  carriage-way;  and  the  local 
board  altered  the  level  of  that  part  of  the 
road  of  which  they  took  the  charge.  I 
may  at  once  here  dispose  of  a  question 
which  appears  to  have  been  raised  in  the 
Court  below,  that  although  there  was 
power,  given  by  an  Act  of  Parliament 
(21  &  22  Vict.  0.  98.  s.  41)  to  the  local 
board  to  make  arrangements  with  turn- 
pike trustees  to  take  charge  of  a  definite 
portion  of  the  turnpike  road,  this  could 
not  be  exercised  by  one  body  taking  the 
8R 
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centre  of  the  road  and  the  other  keepin? 
the  side  of  it,  bnt  that  it  mast  be  exercised 
by  one  party  taking  a  portion  of  the  road 
np  to  a  particniar  point  and  the  other 
taking  the  remainder.  I  cannot  accede  to 
this  objection,  for  in  my  opinion  it  ia  not 
necessary  that  the  local  board  and  the 
tnmpike  trustees  ahonld  divide  the  road 
by  a  line  drawn  at  right  angles  to  the 
centre  line.  In  my  opinion  they  may 
divide  it  in  any  reasonable  way  which 
they  think  fit  to  adopt.  The  real  qnestion 
is  whether  or  no  the  place  where  the 
alterations  were  made  by  the  Accrington 
Local  Board  was  part  of  a  street  vested 
in  them  under  section  68  of  the  Public 
Health  Act  of  1848,  b^  which  "  aU  present 
and  future  streets  bemg  or  which  at  any 
time  become  highways  within  any  dis- 
trict, and  the  pavements,  stones  and  other 
materials  thereof,  and  all  buildings,  im- 
plements and  other  things  shall  vest  in 
and  be  under  the  management  and  control 
of  the  said  local  board ;  and  the  said  local 
board  shall  from  time  to  time  cause  all 
such  streets  to  be  levelled,  paved,  flagged, 
channelled,  altered  and  repaired,  as  occa- 
sion may  require."  The  local  board  did, 
in  fact,  alter  this  street  in  front  of  the 
plaintiff's  house  by  altering  the  level.  It 
was  argued  that  although  in  other  respects 
the  place  where  this  was  done  was  a  street, 
yet  it  was  not  a  "  street "  within  the 
meaning  of  section  68,  on  the  ground  that 
nothing  is  a  street  within  that  section  if  it 
is  part  of  a  turnpike  road,  and  for  that 
purpose  reference  was  made  to  the  inter- 
pretation clause  which  provides  as  fol- 
lows :  "  The  word  "  street "  shall  apply 
to  and  include  any  highway  (not  being  a 
turnpike  road),  and  any  road,  pubUc 
bridge  (not  being  a  county  bridge),  lane, 
footway,  square,  court,  alley,  passage, 
whether  a  thoroughfEure  or  not;  and 
the  parts  of  any  such  highway  road, 
bridge,  lane,  footway,  square,  courts  alley 
or  passage  within  the  limits  of  any  dis- 
trict." It  was  argued  that,  looking  to 
the  terms  of  this  enactment,  even  if  the 
place  in  qnestion  were  a  street,  it  is  part 
of  a  tnmpike  road,  and  therefore  is  not  a 
street  within  section  68.  My  opinion  is 
the  contrary.  The  interpretation  clause 
is  not  restrictive.  It  does  not  say  that 
the  word  "street"  shall  be  confined  to 


any  highway  not  being  a  turnpike  road, 
but  that  it  shall  "  apply  to  and  include 
any  highway  not  being  a  turnpike  road," 
&o.  That  is  enlarging,  not  restricting 
the  meaning  of  "  street,"  and  in  my  opi- 
nion, as  I  raad  these  words,  the  place  in 
question  is  a  street ;  that  is  to  say,  that 
which,  independently  of  the  Act  of  Par- 
liament, in  ordinary  language  is  properly 
a  street  does  not  cease  to  be  so  because  it 
is  part  of  a  turnpike  road.  It  ia  very 
true  that  independently  of  the  interpreta- 
tion clause  there  may  be  sufiicient  m  the 
Act  to  shew  that  its  provisions  relative 
to  atreets  cannot  apply  to  what  is  part 
of  a  turnpike  road  even  though  it  is  a 
street.  But  in  my  opinion  there  is  no- 
thing in  the  Act  sufficient  thus  to  restrict 
the  effect  of  its  enactments  as  to  streets. 
There  may  be  some  little  difficulty  in 
consequence  of  the  street  or  a  portion  of 
the  street,  over  which  the  tnmpike  tnis< 
tees  have  certainly  some  powers,  being 
vested  in  the  local  board  under  the  powers 
ffiven  by  the  Act  of  Parliament ;  bnt  that 
IS  not,  in  my  opinion,  a  sufficient  incon- 
venience to  prevent  what  would  otherwise 
be  their  meaning  being  given  to  the 
words.  It  must  be  remembered  that  a 
subsequent  Act  of  Parliament  was  passed, 
to  which  I  have  already  referred  (21  & 
22  Yict.  c.  48.  s.  41),  enabling  the  trustees 
of  the  turnpike  road  and  the  local  board 
to  make  arrangements  as  to  the  manage- 
ment and  care  of  particular  parts  of  the 
street,  and  in  my  opinion  that  Act  of 
Parliament  was  passed  for  the  express 
purpose  of  preventing  any  difficully  which 
might  arise  under  this  Act  of  Parliament 
in  consequence  of  a  street,  being  port  of 
a  turnpike  road,  being  vested  in  the  local 
board  for  certain  purposes;  while  the 
turnpike  trustees  still  had  under  their 
Act  certain  powers  over  the  street.  It 
gives,  therefore,  a  right  to  the  tnmpike 
trustees  and  the  local  board  to  make 
arrangements  by  which  the  local  board 
shall  undertake  the  entire  charge  of  the 
management  of  the  street,  including  that 
which  the  turnpike  trustees  formerly  had. 
In  my  opinion,  therefore,  this  was  a  street 
within  the  meaning  of  section  68  of  the 
Public  Health  Act,  1848,  and  the  plaintiff 
is  entitled  to  compensation. 
It  was  suggested    that    the   amount 
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awarded  was  ezceBsive.  We  have  nothing 
to  do  with  the  amoant,  whatever  it  is. 
We  have  only  to  give  oar  opinion  whether 
the  act  complained  of  was  done  under 
the  powers  given  by  the  Act  to  the  looaJ 
board,  and  in  my  opinion  it  was. 

Butt,  L.J. — If  this  way  had  not  been 
a  turnpike  road  the  facts  would  have 
brought  it  within  the  definition  of 
"  street ; "  and  I  think  the  fact  of  this 
being  a  turnpike  road  does  not  prevent  it 
being  a  street.  There  seems  to  me  to  be 
no  inconsistency  in  saying  that  a  turn- 
pike road  is  a  street,  either  independently 
of  the  statute  or  within  the  terms  of  the 
statute ;  and  this  road,  therefore,  being  a 
street,  was  vested  in  the  local  authorities 
to  the  extent  we  stated  in  the  recently 
decided  case  of  Goverdale  v.  GharUon  (7). 
Whatever  might  be  the  obligation  of  the 
turnpike  trustees  to  keep  the  roadway 
in  repair,  the  local  board  might  alter  it. 
They  did  alter  it,  and  in  so  doing  they  were 
assuming  to  exercise,  and  I  think  they 
were  exercising,  the  powers  of  the  Act. 
I  think,  therefore,  that  any  injury  done 
to  the  plaintiff  was  the  subject-matter  of 
compensation,  and  that  conipensation  was 
rightly  awarded  for  it. 

I  therefore  agree  that  the  judgment  of 
the  Court  below  ought  to  be  reversed,  and 
with  costs. 

BbamwelIi,  L.J. — The  question  in  this 
case  turns  upon  section  68  of  the  Public 
Health  Act,  1848,  which  says,  "that  aU 
present  and  future  streets"  maybe  altered 
by  the  local  board ;  then  it  is  said  that 
the  word  "  street "  in  the  interpretation 
clause  (section  2),  includes  not  only  the 
things  there  enumerated  but  everything 
which  is  a  street.  It  enacts  that "  the 
word  'street'  shall  apply  to  and  include 
any  highway  (not  being  a  turnpike  road) 
and  any  roaid,  public  bridge  (not  being  a 
county  bridge),  lane,  footway,  square, 
court,  alley,  passage,  whether  a  thorough- 
fare or  not,  and  the  parts  of  any  such 
highway,  bridge,  lane,  footway,  square, 
court,  alley  or  passage,  within  the  limits 
of  any  district."     It  is  said  (hat  this 

(7)  48  Law  3.  Bep.  aB.  128 ;  i.  c.  Law  Bep. 
4  Q,B.  D.  104. 


interpretation  does  not  necessarily  ex. 
dude  a  turnpike  road ;  that  the  word 
"  street "  means  what  is  actually  a  street ; 
that  the  interpretation  clause  does  not 
contfdn  the  whole  of  the  meaning  of  the 
word  "street."  I  agree  that  this  may 
be  so  and  that  we  are  not  obliged  to  hold 
that  this  interpretation  clause  is  exclusive. 
There  is  an  interpretation  Act  (8)  which 
says,  "  that  in  all  acts,  words  importing 
the  singular  shall  be  deemed  and  taken 
to  include  the  plural,  and  the  plural  the 
singular."  Now  if  that  clause  were  con- 
strued in  an  exclusive  sense,  the  words  in 
the  singular  would  never  mean  the  sin- 
gular, and  the  words  in  the  plural  would 
never  mean  the  plural,  so  that  it  is,  I 
think,  clear  that  an  interpretation  clause 
may  contain  additional  meanings  and  need 
not  be  exclusive. 

The  section  now  before  ns  provides 
that  the  word  "  street "  shall  include  any 
highway  not  being  a  turnpike  road.  Then 
it  18  said  that  this  is  a  street.  So  it  is. 
But  it  is  also  a  turnpike  road.  The  argu- 
ments upon  the  interpretation  clause  are 
equally  good  for  either  party.  Therefore 
I  must  consider  if  there  is  anything  in, 
section  68  which  will  enable  me  to  decide 
what  the  Legislature  intended.  With 
great  respect  to  those  who  are  of  a 
different  opinion,  I  cannot  but  think  the 
clause  means,  as  the  Gourt  below  held, 
that  a  street  which  is  a  turnpike  road 
should  not  be  included.  The  words 
are:  "All  present  and  future  streets 
being,  or  which  at  any  time  become  high- 
ways  within  any  district,  and  the  pave- 
ments, stones  and  other  materials  thereof, 
and  ail  buildings,  implements  and  other 
things  shall  vest  in  and  be  under  the 
management  and  control  of  the  said  local 
board,  and  the  said  local  board  shall  from 
time  to  time  cause  all  such  streets  to  be 
levelled,  paved,  flagged,  channelled,  al- 
tered and  repaired  as  occasion  may  re- 
quire." Has  that  section  taken  away  the 
management  of  the  turnpike  road  &om 
the  turnpike  trustees  ?  I  think  not,  for 
it  seems  to  me,  that  it  is  speaking  of  tiiose 
roads  the  management  of  which  is  trans- 
ferred to  the  local  board,  and  if  so,  then 
these  words  shew  that  a  street,  which  is 

(8t  18  tc  14  Viet  c  21.  8.  4. 
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ft  tampike  road,  is  not  witliin  the  provi- 
sions of  section  68.  As  to  expressing  an 
opinion  npon  snch  a  case  as  this  with 
confidence,  I  do  not  think  it  is  a  case  npon 
which  one  can  he  confident,  especiaQy 
when  one  hears  the  contraiy  opinions 
that  have  been  expressed. 

I  think,  too,  that  the  provisions  of  sec- 
tion 117,  which  says  that  the  local  board 
are  to  be  surveyors  of  the  highways, 
strengthens  this  view,  for  it  is,  I  think, 
clear  that  that  section  does  not  inclnde  a 
tampike  road. 

I  am,  therefore,  of  opinion  that  npon 
the  questions  mainly  argned  before  ns, 
the  judgment  was  right  and  should  be 
affirmed. 

But  some  other  points  remain.     I  will 
just  refer  to  one,  because  1  think  it  is  of 
I  am  not  qnite  sure 


am  not  dear,  therefore,  that  iJiere  was 
not  a  more  meritorious  defenoe  in  this 
case  than  was  supposed  by  the  Oonrt 
below.  If  this  view  be  right,  then  there 
is  no  ground  for  saying  that  the  defend- 
ants are  continuing  and  maintaining  a 
nuisance  which  they  have  committed.  If 
the  turnpike  trustees  had  a  right  to  alter 
the  level  of  the  road  they  did  not  create 
a  nuisance  in  doing  so,  neither  in  that 
case  are  the  defendaats  oontinning  a  nui- 
sance. 

Judgment  reversed. 


SolidtOTB— Ridsdale,  Cmddoek  Se  Bidgdale,  ageato 
for  Bobinson,  Sods  &  QiU,  Blackbrnn,  for 
plaintiff;  Johnson  &  Weatherall,  agenU  for 
Hall  &  Son,  Aeerington,  for  defendants. 


some  consequence. 

that  this  is  not  a  more  substantial  qnes-    ..  

tion  than  the  Court  below  thought  it.    \iJfiiiui0KM/le\<tdliJ^Ji<f'3/     /^ 

the  acts  w^  done,  as  indeed  they  were,  '^^i^^ ^h^S^f^ff^^^^  ^^/^-^ 
and  the  alteration  was  made  under  the  /  \)^  THE  OOUKi  UJf/aJi'i'EiL.]  ^ 


powers  of  the  turnpike  trustees,  I  cannot 
see  that  any  action  would  be  maintainable 
against  the  turnpike  trustees  or  those  who 
acted  on  their  behalf.  The  trustees  are 
empowered  under  their  Act  of  Parlia- 
ment, to  raise  the  levels  of  the  road,  and 
it  has  been  held  in  Boulton  v.  Growther  (6), 
that  no  action  lies  against  the  trustees  of 
a  turnpike  road  for  acts  done  bona  fide 
and  within  their  jurisdiction.  But  1  am 
Inclined  to  look  npon  it  as  a  principle 
that  no  action  ought  to  be  maintainable. 
Usually,  a  person  cannot  raise  or  lower  a 
road  in  front  of  another  man's  park-gate, 
and  so  leave  the  park-gate  high  np  in  the 
air  or  below  the  level  of  the  road ;  because 
the  person  having  the  right  is  not  likely 
so  to  interfere  with  the  road.  But  suppos- 
ing that  the  owner  of  property  adjoining 
a  highway  is  not  the  owner  of  the  soil  in 
the  highway,  I  do  not  think  that  he  has 
any  right  by  the  law  of  the  land,  to  have 
the  road  continued  at  a  particular  level. 
It  may  be  a  Treat  inconvenience  to  him, 
no  doubt,  to  have  the  road  altered,  if  he 
has  built  with  reference  to  the  level  of 
the  road ;  but  it  may  be  inconvenient  to 
the  public  not  to  have  the  level  altered, 
and  I  do  not  know  that  he  has  any  vested 
right  in  the  road  remaining  at  that  level 
to  the  inconvenience  of  all  mankind.    I 
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REDTEB,   HIT7BUND   &  COU- 
PANT  V  8ALA  A  COMPANT.* 


March  6, 
April  9. 

Sale  of  Qoods — Indimsible  Oontraet — 
Shipment  "per  Vessel  or  Vessels  " — Part 
Ferforma/nce  by  Vendor — Incurable  Failure 
as  to  Fart — Right  of  Ftirehaser  to  rtgeet 
the  Whole. 

By  a  contract  dated  the  29A  of  Decem- 
ber for  the  sale  by  the  plaintiffs  to  the  de- 
fendants  of  ahoui  twmity-iive  tons,  more  or 
less,  peipp&r,  October  "''  November  ship- 
ment, from  Fetumg  to  London,  per  sailing 
vessel  or  vessels ;  the  name  of  the  vessel  or 
vessels,  marks  and  full  partumiars  were  to 
be  declared  to  the  htyers,  in  wriUng,  wi&in 
sixty  days  from  date. of  bill  of  lading. 

The  plaintiffs  declared  on  the  19th  of 
Jamua/ry  following  on  one  vessel,  but  in 
three  distinct  parcels,  and  under  three  de- 
ferent bills  of  lading,  hoenty-fwe  tans  of 
pepper,  only  twenty  Urns  of  which  satiefied 
the  contract,  the  other  five  tons  being  a 
December  shipment.  The  defendants  re- 
fused to  accept  the  whole  quantity.  The 
pladniiffs  then,  but  after  the  expiraiion  of 
sixty  days  from  the  date  of  the  biU  of 
lading,  declared  other  five  tons  shipped  in 

•  Ooram   Brett,  LJ.;  Cotton,  L.J.;  and  The- 
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November  on  hoard  the  same  vessel,  in  suh- 
etitutionfor  the  five  tons  of  Decetnber  ship- 
ment prmiowly  declared.  The  defendants 
refused  to  accept  these  five  tons  also.  On 
the  arrival  of  the  cargo  in  England  in  the 
folimmng  monih  of  June,  the  plamtiffs  for- 
mally tendered  the  samples  of  the  twenty- 
five  tons  of  November  shipment,  according 
to  the  substituted  declaration,  when  the  de- 
fendant* refused  to  accept  them  or  any  paai, 
of  them. 

In  an  action  for  damages  for  non- 
aeeeptanee,  Losd  GoLEBiDaB,  C.J.,  on  fur- 
ther consideration,  after  a  trial  withovt  a 
jury,  hdd  that  the  plaintiffs  could  not 
recover  in  respect  of  any  part  of  the  pepper; 
on  ctppeal, — Held,  affirming  tJie  judgment 
(per  Cotton,  L.J.,  and  Thusiobr,  L.J., 
dissentiente  Bbbtt,  L.  J.),  that  the  plaintiffs 
could  not  recover,  that  the  contract  was  not 
divitible,  that  the  plaintiffs  ha/ovng  declared 
and  tendered  as  one  entire  whole  a  ship- 
ment wMoh  was  in  part  in  accordance  with 
the  terms  of  the  contract  and  in  part  not, 
the  latter  portion  exceeding  in  quantity 
the  margin  provided  for  wider  the  words 
"  about "  and  "  more  o>  less,"  could  not, 
when  it  was  too  late  to  remedy  the  defect, 
divide  that  shipment,  and  compel  the  de- 
fendants to  accept  that  part  which  was 
good ;  and  that  the  defendants  were  entitled 
to  reject  the  whole. 

Fer  Bebtt,  L.  J.,  that  the  failure  to  de- 
liver part  of  the  pepper  was  only  a  breach 
of  pcurt  of  the  consideration,  that  this  could 
be  compensated  for  in  damages,  and  did 
not  relieve  the  defendants  from  the  duty  of 
accepting  that  part  of  the  shipment  which 
was  in  accordance  with  the  contract. 

Brandt  v.  Lawrence  (46  Law  J.  B«p. 
Q.B.  237  ;  8.  c.  Law  B«p.  1  Q.B.  D.  344) 
discussed  and  distinguished. 

This  was  an  appeal  bj  the  plaintiffs 
from  the  judgment  of  Lord  Coleridge, 
G.  J.,  for  the  defendants,  after  a  trial  wiui> 
oat  a  jniy  and  on  farther  consideration. 

The  action  was  broaght  by  the  plain- 
tiffs, as  sellers,  against  the  defendants,  as 
bnjers,  to  recover  damages  for  the  non- 
aoceptance,  by  the  defendants,  of  twenty- 
five  tons  of  pepper,  nnder  a  contract 
made  between  Messrs.  Moon,  Bower  & 
Co.,  as  agents  for  the  plaintiffs,  and  the 
defendants,  for  a  November  shipment, 
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and  a  declaration  within  sixty  days  from 
the  date  of  bill  of  lading.  The  plaintiffs 
declared  on  the  19th  of  January  about 
twenty-five  tons  in  500  bags  in  three 
separate  bills  of  lading,  dated  as  to  395 
bags  on  the  29th  of  November,  and  as  to 
105  bags  on  the  11th  of  December.  They 
afterwards,  on  the  5th  of  Febroary,  sab- 
stitnted  a  declaration  of  105  bags  nnder 
a  bill  of  lading  dated  the  29th  of  No- 
vember. 

The  contract  sned  on,  the  docaments, 
and  the  facts  which  are  material  will  be 
found  inlly  set  ont  in  the  judgments  of  the 
Court  of  Appeal. 

Beruamun,  HouHurd  and  Pollard,  tor  the 
plaintiffs. — The  declaration  of  the  plaintiffs 
on  the  19th  of  January  was  a  good  decla- 
ration of  the  whole  quantity  contracted 
for,  and  even  if  it  were  not,  Still  the  decla- 
ration of  the  105  bags  on  the  5th  of  Feb- 
ruary would  satisfy  the  contract,  for  the  de- 
fendants waived  any  conditions  as  to  time, 
or  induced  the  plaantiffs  to  believe  that 
they  had  done  so.  This  contract  is, 
moreover,  a  divisible  contract,  and  there- 
fore there  was,  at  all  events,  a  good  ten- 
der of  twenty  tons,  for  even  if  the  de- 
fendants were  not  bound  to  accept  the 
five  tons  declared  after  the  expiration  of 
the  sixty  days,  still  they  were  bound  to 
accept  the  twenty  tons.  Brandt  v.  Law. 
rence  (1)  decided  that  where  a  delivery 
was  to  be  made  by  "  steamer  or  steamers, 
the  consignee  was  bound  to  accept  that 
part  whi^  was  shipped  in  time,  although 
the  remainder  of  the  goods  was  shipped 
too  late.  In  the  present  case  there  were 
separate  and  distinct  shipments  under 
separate  and  distinct  bills  of  lading,  and 
the  principle  of  Brandt  v.  Lawrence  (1) 
applies  although  all  these  different  ship- 
ments came  by  one  ship.  It  is  not  dis- 
puted that  a  declaration  by  the  plaintiflb 
was  a  condition  precedent  to  the  defen- 
dants' obligation  to  accept — Graves  v.  Legg 
(2),  but  the  time  of  the  declaration  is  not, 
since  the  coming  into  force  of  the  Judi- 
cature Act,  1873,  section  25,  sub-section 
7,  of  the  essence  of  the  contract,  and  a 

(1)  46  Lsw  J.  Rep.  Q3.  287 ;  ■.  c  Law  Bep. 
1  Q.B.  D.  344. 

(2)  9  Exek.  Bep.  709;  8.0.  28  Law  3.  Bep. 
Exoh.  229. 
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dedaistion  within  a  reasonable  time  will 
satisfy  the  contract',  for  it  will  do  justice 
between  the  parties — TiUey  v.  Thomas 
(3).  If  the  defendants  had  accepted  the 
twenty  tons,  they  could  have  recovered 
damages  for  the  non-delivery  of  the  five 
tons ;  but  they  are  not  entitled  to  rescind 
the  contract  altogether  —  Simpson  v. 
Onppin  (4).  Hoehtter  v.  De  La  Tow  (6), 
Frost  V.  KnigU  (6),  Brawn  v.  Muller  (7) 
and  Hoper  v.  Johnson  (8)  were  also  cited 
on  the  question  of  damages. 

W.  Williams  and  Mathew,  for  the  de- 
fendants.— ^With  reg^ard  to  the  allegation 
that  the  defendants  so  acted  as  to  lead 
the  plaintiffs  to  suppose  that  they  in- 
tended to  waive  the  performance  of  any 
condition  precedent,  that  is  a  new  con- 
tention; no  waiver  was  pleaded,  and  if 
it  had  been  supposed  that  an  estoppel  by 
conduct  was  to  be  set  up^  it  would  have 
been  impossible  to  dischargee  the  jury. 
The  substantial  contention  of  the  plain- 
tiffs is,  that  this  contract  was  a  contract 
for  several  divisible  parcels,  and  that  each 
parcel  can  be  treated  as  a  separate  con- 
tract. In  Brandt  v.  Lawrence  (1)  there 
was  a  power  to  elect  to  send  the  oats  by 
different  ships,  and  the  defendants  do 
not  impugn  that  decision,  nor  is  this  a 
severable  contract  within  the  class  of 
cases  to  which  Simpson  r.  Orippin  (4) 
belongs.  In  those  cases  the  vendor 
agreed  to  deliver  different  parcels  of 
goods  at  different  dates,  and  there  was 
nothing  answering  to  the  declaration  in 
the  present  case,  there  was  no  condition 
which  had  to  be  performed  first  so  as  to 
make  the  delivery  good.  Under  the  pre- 
sent contract,  however,  the  defendants 
are  not  bound  to  take  any  portion  unless 
they  can  secure  the  whole  of  that  for 
which  they  have  contracted.  The  con- 
tract was  one  entire  contract  for  one 
entire  quantity ;  but  even  if  it  had  been 


(3)  Law  Bep.  S  Chanc.  App.  61. 

?4)42  r      -  -      

8  Q.B.  14. 


42  Law  J.  Bep.  Q.B.  28 ;  «.  c.  Law  Bep. 


(6)  2  E.  &  B.  678;  s.  o.  22  Law  3.  Bep.  Q.B. 
46a. 

(6)  41  Law  J.  Bep.  Exeh.  78 ;  s.  c.  Law  Bep. 
7  Bich.  111. 

(7)  41  Law  J.  Bep.  Exch.  214 ;  i.  c  Law  Bep. 
7  £bcch.  319. 

(8)  42  Law  J.  Bep.  CJ>.  65 ;  b.  c.  Law  Bep  8 
C.P.  167. 


divisible  the  plaintiffs  are  in  no  better  po- 
sition, for  they  never  offered  the  defend- 
ants twenty  tons,  their  only  offer  and 
only  tender  was  of  twenty-five  tons,  part 
of  which  the  defendants  were  dearly  not 
bound  to  accept.  The  vendor  cannot 
throw  on  the  purchaser  the  duty  of  sever- 
ing from  a  larger  amount  so  much,  as 
being  in  accordance  with  the  contract 
will  in  part  satisfv  the  contract — Bos- 
weU  V.  KiUmm  (9).  The  defendants 
could  not  accept  twenty  tons  and  then 
refuse  the  other  five,  as  the  contract  was 
one  and  indivisible ;  and  as  the  plaintiffs 
never  tendered  in  accordance  with  the 
contract,  the  defendants  could  not  accept 
something  which  was  never  tendered, 
and  then  sue  for  damages  as  to  the  resi- 
due—Bowe«  V.  Shand  (10). 
PoUard,  in  reply. 

Our.  ado.  vuU. 

The  following  judgments  were  (on  the 
9th  of  April),  read : — 

THESiasB,  L.J.  —  This  is  an  action 
brought  by  the  plaintiffs,  as  sellers, 
against  the  defendants,  aa  buyers,  for  the 
non-acoeptanoe  of  about  twenty -five  tons 
of  black  pepper,  shipped  from  Penang  to 
London.  Tne  defendants  refused  to  ac- 
cept any  portion  of  the  pepper,  while  the 
plaintiffs  have  contended  in  this  Coui-t 
that  the  defendants  were  bound  to  accept 
and  take  delivery  of  the  whole,  or  at 
least  were  bound  to  take  delivery  of  a 
portion,  amounting  to  about  twenty  out 
of  the  twenty-five  tons.  The  contract 
between  the  parties  was  made  on  the 
29th  of  December,  1876,  and  was  as  fol- 
lows : — 

"London,  29th  December,  1876. 

"  Sold  for  account  of  Messrs.  Beuter, 
Hufeland  &  Co.  about  (25)  twenty-five 
tons  (more  or  lees)  Penang  black  pepper, 
October  ^*  November  riupment,  from 
Penang  to  London,  per  sailing  vessel  or 
vessels,  at  (4  ^^  fourpence  and  three- 
sixteenths  of  a  penny  per  lb.  for  the 
sound  portion  thereof,  with  an  allowance 
of  ^  per  lb.  for  first  class  sea  damaged, 
i  per  lb.  for  second  class  sea  damaged, 
and  ^  for  third  class  sea  damaged,  and 

(9)  16  Moo.  P.O.  309. 

(10)  46  Law  J.  Bep.  Q.B.  661 ;  ■.  c.  Law  Bep. 
a  Agg.  Oas.  466. 
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repacked.  Gnaranteed  fair  merchantt^e 
qnalitj,  if  inferior  jBedr  aUowances  to  be 
made.  To  be  landed  and  worked  as  asaal 
at  sellers'  expense.  The  name  of  the 
vessel  or  vessels,  marks  and  fall  paptioa- 
lars  to  be  declared  to  the  bnyer,  in 
writing,  within  sixty  days  from  date  of 
bUI  of  lading,  bat  should  the  vessel  or 
vessels  which  may  apply  to  this  contrSiCt 
be  lost  before  declaration,  this  contract 
to  be  cancelled  as  far  as  regards  snch 
lost  vessel  or  vessels  on  the  production 
of  the  bill  or  bills  of  lading  by  sellers  as 
soon  as  furly  possible  after  the  loss  is 
ascertained.  Should  the  vessel  or  vessels 
and  the  pepper,  or  any  portion  thereof, 
be  lost,  this  contract  to  be  cancelled  for 
the  whole  or  sach  portion,  bat  should  the 
vessel  or  vessels  be  lost  and  the  pepper  or 
any  portion  thereof  be  transhipped  to 
some  other  vessel  or  vessels,  and  arrive 
on  account  of  the  original  importers,  this 
contract  to  stand  good  for  the  whole  or 
sach  portion.  Costomaiy  allowances  and 
conditions.  Any  dispute  arising  out  of 
this  contract  to  be  settled  by  arbitration 
is  the  usual  manner.  Prompt  three 
months  from  final  day  of  landing.  De- 
posit 202.  per  cent,  and  difference  on  pre- 
sentation of  weight  notes.  No  discount. 
"  Moon  &  Bower." 

On  the  19th  of  January,  1877,  the 
plaintiffs,  purporting  to  act  in  pursuance 
of  the  contract,  declared  by  a  vessel  called 
the  Borga  500  bags  of  black  Penang  pep> 
per,  which  would  be  eqaal  in  weight  to 
abont  twenty-five  tons,  in  three  parcels, 
the  subject  of  separate  bills  of  lading — 
namely,  285  and  110  bags  nnder  bills  of 
lading  dated  the  29th  of  November,  1876, 
and  105  bags  ander  a  bill  of  lading  dated 
the  11th  of  December,  1876.  In  answer 
to  the  declaration,  the  defendants  by 
letter  requested  information  as  to  the 
date  of  shipment  of  the  pepper.  On  the 
22nd  of  January,  1877,  they  repeated  the 
reqaest;  and  on  the  24th  of  January, 
1877,  having  in  the  meanwhile  received 
no  information  as  to  the  date  of  ship- 
ment, the  defendants  asked  whether  the 
declaration  or,  as  they  called  it,  the  ten- 
der of  the  19th  of  January  was  final  or 
not,  and  were  answered  on  the  same  day 
that  it  was.    On  the  25th  and  26th  of 
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Janaary  the  defendants  again  inquired  as 
to  the  date  when  the  whole  of  the  pepper 
was  shipped ;  and  on  the  27th  of  Jsuauary 
Messrs.  Moon,  Bower  &  Co.,  acting  for 
the  plaintiffs,  wrote  to  the  defen£uits, 
"  We  beg  to  acknowledge  receipt  of  your 
memo,  of  yesterday's  date,  and  are  at  a 
loss  to  know  what  you  want.  We  have 
already  famished  you  with  dates  of  bill  of 
lading,  which  in  declaration  is  always 
considered  sufficient."  To  which  letter 
the  defendants  replied  on  the  same  day, 
"Pepper  contract,  29/12/76.  We  have 
your  memo,  of  this  day.  By  famishing 
us  with  dates  of  bill  of  lading  yon  only 
fulfil  one  part  of  your  contract ;  bat  the 
most  important  for  us  is  the  date  of  ship- 
ment, which,  according  to  the  contract, 
ought  to  have  been  made  at  the  latest 
daring  November.  We  want  then  to 
know  if  yoa  tender  the  said  500  bags  as 
being  all  shipped  during  November." 

Upon  the  same  day  an  interview  took 
place  between  the  parties,  with  the  ob- 
ject, BO  far  as  the  plaintiffs  were  concerned, 
of  learning  whether  the  defendants  would 
accept  the  declaration,  but  nothing  defi- 
nite passed.  In  point  of  fact,  the  ship- 
ment of  the  105  bags  under  the  bill  of 
lading  of  the  11th  of  December,  1876, 
had  not  been  made  until  the  month  of 
December ;  and  on  the  30th  of  Janaary, 
1877,  the  defendants  wrote  to  the  effect 
that  they  did  not  accept  the  declaration, 
as  it  was  not  for  the  full  quantity  accord- 
ing to  the  contract  terms.  Upon  the 
31st  of  January,  the  plaintiffs,  through 
Messrs.  Moon,  Bower  a;  Co.,  proposed  by 
letter  an  arbitration  to  decide  whether 
their  tender  or  declaration  constituted  a 
fair  delivery  against  the  contract ;  and  in 
answer  to  that  letter  the  defendants,  on 
the  2nd  of  February,  wrote  as  follows : 
"  If  the  pepper  you  tender  is  all  of  No- 
vember shipment  at  latest,  there  is  no- 
thing to  arbitrate  upon,  and  the  contract 
would  be  in  order  so  tar.  If  any  portion 
of  what  you  have  tendered  is  not  No- 
vember shipment  at  latest,  we  reject  said 
tender  entirely,  and  refuse  to  arbitrate, 
as  the  contract  has  not  been  folfilled  by 
you. 

On  the  5th  of  February  the  plaintiffs 
substituted  for  the  declaration  of  the  105 
bags  by  the  Borga  under  bill  of  lading  of 
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the  llth  of  December,  1876,  a  declaration 
of  a  similar  number  of  bags  by  the  same 
vessel  ander  a  bill  of  lading  of  the  29th 
of  November,  1876 ;  bat  this  declaration 
being  made  more  than  sixty  days  after 
the  date  of  the  bill  of  lading  to  which  it 
referred,  the  defendants  on  the  same  day 
wrote  as  follows :  "  We  have  yonr  memo, 
of  this  date,  and  do  not  admit  yonr  ten- 
der. If  even  other  reasons  did  not  exist, 
as  yoa  wiU  find  by  previoos  correspon- 
dence, yonr  tender  aforesaid  would  be  out 
of  date."  Some  correspondence  then 
passed  between  the  parties,  upon  which, 
conpled  with  what  passed  before  and  at 
the  interview  on  the  27th  of  Jannary,  the 
plaintiffs  found  a  contention  that  either 
the  stipulation  as  to  time  of  declaration 
was  waived,  or  the  defendants,  by  their 
conduct,  had  misled  the  plaintiffs  into  a 
belief  that  the  breach  of  the  stipulation 
would  not  be  relied  on,  and  were  estopped 
from  setting  up  such  breach.  It  does 
not  seem  to  me  that  this  issue,  which 
would  be  one  peculiarly  suitable  for  a 
jury,  was  really  intended  to  be  tried,  or 
indeed  was  tried,  when  the  parties  dis- 
pensed with  a  jury  and  took  the  case  be- 
fore Lord  Coleridge,  C.J.,  alone,  and  it  is 
not  mentioned  in  his  judgment.  But  as- 
suming it  to  be  open  to  the  plaintiffs,  I  am 
of  opinion  that  the  evidence  wholly  fails 
fo  support  their  contention.  I  gather 
from  the  evidence  that  down  to  the  time 
that  the  declaration  was  finally  rejected, 
both  the  parties  were  standing  upon  their 
strict  rights,  and  the  plaintiffs  had  due 
warning  &om  the  defendants  that  they  at 
least  were  doing  so ;  and  I  can  see  no 
ground  for  the  imputation  that  the  defen- 
dants wrongfully  induced  the  plaintiffs 
to  believe  tii&t  time  was  or  would  be 
waived,  or  did  anything  which  could  be 
construed  into  a  waiver  or  its  equivalent. 
I  revert  again  to  the  evidence. 

In  a  letter  of  the  2nd  of  Jnne,  Moon, 
Bower  &  Co.,  as  the  plaintiffs'  agents, 
"  advise  the  arrival  of  the  Borga  from  Pe- 
nang,  in  which  vessel  yon  are  interested, 
as  per  contract  dated  29th  of  December." 
To  that  letter  the  defendants,  on  the 
7th  of  June,  replied :  "  Borga. — ^We  have 
yonr  memo,  of  the  2nd  instant  advising 
arrival  of  the  above  vessel.  By  our  pre- 
vious memorandums,  which  we  now  con- 


firm, you  will  find  that  we  rejected  your 
tender  of  pepper  hj  this  vessel." 

On  the  26th  of  Jnne  samples  of  the 
pepper  which  was  included  in  the  declara- 
tion on  the  19th  of  January,  as  altered 
by  that  of  the  5th  of  February,  and  all 
of  which  was  a  November  shipment,  were 
tendered.  The  defendants  rejected  the 
whole  of  these  samples,  and  this  action 
was  then  brought. 

I  have  already  stated  my  opinion  that 
there  was  no  waiver  of  the  time  within 
which  the  declaration  was  to  be  made, 
and  no  conduct  of  the  defendants  estop- 
ping them  firam  setting  up  the  breach  of 
the  stipulation  in  regard  to  time,  and  it 
follows  that  the  declaration  not  being  in 
time,  as  regards  five  tons,  the  plaintiffs 
cannot  maintain  their  action  for  the  non- 
acceptance  of  the  whole  twenty-five  tons. 

The  argument  before  ns  has,  however, 
been  mainly  directed  to  the  question 
whether  the  plaintiffs  can  maintain  this 
action  in  respect  of  the  twenty  tons.  I 
am  of  opinion  that  they  cannot.  The 
subject  of  the  contract  is  the  sale  of  a 
specific  quantity  of  a  given  article  with  a 
margin  for  a  moderate  excess  or  diminu- 
tion of  that  quantity  under  the  words 
"  about "  and,"  more  or  less." 

The  rule  applicable  to  such  a  contract, 
if  it  were  not  qualified  by  other  provi- 
sions, would  be  that,  subject  to  the  mo- 
derate margin,  the  sellers  cannot  caU 
upon  the  buyers  to  accept  any  greater  or 
less  quantity  of  the  article  bar^oned  for 
than  the  specified  quantity. 

In  the  present  case  u  the  five  tons 
shipped,  or  declared  too  late,  be  excluded, 
the  diminution  in  quantity  is  clearly  be- 
yond the  margin.  But  the  contract  also 
provides  that  the  shipment  is  to  be  "  per 
sailing  vessel  or  vessels,  and  that  the 
name  of  the  vessel  or  vessels,  &c.,  is  to 
be  declared  within  sixty  days  of  the  bill 
of  lading."  Founding  their  argument  on 
these  provisions,  the  plaintiffs  contend 
that  they  were  entitled  to  call  upon  the 
defendants  to  accept  delivery  of  any  sub- 
stantial portion  of  the  pepper  whiitever 
might  be  their  position  or  declared  inten- 
tions as  regards  the  remainder,  and  they 
rely  upon  the  decision  of  Brandt  v.  Law- 
rence (1)  in  support  of  this  view.  The 
defencUuts,  on  the  other  hand,  contend 
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that  they  were  not  boand  to  accept  any- 
thing less  thaa  the  whole  of  the  pep- 
per, subject  to  a  moderate  margin,  ex- 
cept in  the  case  of  loss  of  vessel  or  vessels 
and  pepper  expressly  provided  for  by  the 
contract ;  or  at  least,  that  under  the  cir- 
cumstances of  this  case  they  were  not  so 
bound.  I  do  not  accede  to  the  defen- 
dants' contention,  so  far  as  it  rests  on  the 
provisions  of  the  contract  relating  to  the 
loss  of  vessel  or  vessels  or  pepper;  for 
these  provisions  are  in  my  opinion  in- 
serted aUo  intuitu.  I  think  that  they 
were  intended  to  protect  the  sellers  from 
any  action  for  non-delivery  caused  by  the 
happening  of  the  contingencies  provided 
for.  But  I  am  of  opinion  that  the  de- 
fendants' contention  is  otherwise  well 
founded.  Brandt  v.  Lawrence  (1)  was  a 
case  where  Russian  oats  were  sold  under 
a  contract  by  which  the  shipment  was  to 
be  by  steamer  or  steamers  in  a  particular 
month  conditionally  upon  ice  at  loading 
port  not  preventing  it,  in  which  event 
shipment  was  to  be  made  immediately 
after  the  opening  of  the  navigation.  Pay- 
ment was  to  be  made  in  respect  of  any 
shipment  by  cash  on  receipt  of,  and  in  ex- 
change for  shipping  documents.  Under 
this  contract  a  portioii  of  the  oats,  to- 
gether with  other  oats  the  subject  of 
another  contract,  was  shipped  in  conse- 
quence of  ice  after  the  specified  month, 
but  immediately  after  the  navigation  was 
opened,  and  was  refused  by  the  defen- 
dants on  the  ground  that  the  shipment 
had  been  made  too  late.  At  the  time  of 
this  refusal  the  sellers  were  acting  in 
strict  accordance  with  their  contract,  and 
there  was  nothing  to  indicate  that  the 
contract  would  not  be  performed  by  tliem 
in  its  entirety.  Afterwards,  and  beyond 
the  time  allowed  by  the  contract,  the  re- 
mainder of  the  oats  were  shipped,  and 
were  also,  but  in  this  case  rightly,  re- 
fused. In  an  action  for  non-acceptance 
of  both  parcels  of  oats,  the  &cts  were 
proved  as  above  stated,  and  a  verdict 
having  been  found  for  the  plaintiffs  in 
respect  of  the  first  shipment,  a  motion  for 
a  new  trial  was  refused  both  in  the 
Queen's  Bench  Division  and  on  appeal  in 
this  Court. 

But  in  the  present  case  the  facts  are 
very  different.      In  the  first  place,  the 
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declaration  of  the  pepper  named  but  one 
ship,  and  the  pepper  tendered  did  in  fact 
arrive  by  one  ship.  In  the  second  place, 
there  has  not  been  at  any  time  either  a 
declaration  or  a  tender  of  the  twenty 
tons  of  pepper  which  the  plaintiffs  con- 
tend that  the  defendants  are  bound  to 
accept,  apart  from  the  five  tons  which, 
upon  this  branch  of  the  case,  they  admit 
that  the  defendants  were  not  bound  to 
accept.  The  matter  seems  to  stand  thus : 
if  the  declaration  of  the  19th  of  January 
be  relied  upon,  then  the  plaintiffs  indi- 
cated by  that  declaration  their  intention 
of  calling  upon  the  defendants  to  accept 
under  the  contract  of  the  29th  of  Decem- 
ber, 1876,  twenty-five  tons  of  pepper,  five 
tons  of  which  were  not  of  October  or 
November  shipment.  If  the  declaration 
of  the  5th  of  February  be  relied  upon  as 
severing  those  five  tons  from  the  re- 
mainder, and  cancelling  the  previous  de- 
claration made  of  the  twenty-five  tons, 
then  it  is  clear  that  it  at  the  same  time 
added  another  five  tons,  which  the  defen- 
dants were  equally  not  bound  to  accept, 
inasmuch  as  the  sixty  days  within  which 
the  declaration  was  to  be  made  had  ex- 
pired, and  even  if  those  five  tons  had  not 
been  added,  the  declaration  of  the  twenty 
tons  as  a  separate  parcel  would  seem 
only  to  date  from  that  day,  and  would, 
therefore,  also  be  too  late.  But  the 
plaintiffs  endeavoured  to  displace  these 
positions  by  the  argument  that,  as  the 
pepper  tendered  was  shipped  under  three 
separate  bills  of  lading,  and  was  so  de- 
clared, the  declaration  and  tender,  al- 
though one  in  fact,  may  be  treated  as 
separable  in  law,  and  consequently  that 
the  defendants  were  bound  to  accept  the 
twenty  tons,  which,  upon  this  hypothesis, 
were  properly  declared  and  tendered. 

I  cannot  assent  to  this  argument.  In 
mercantile  contracts  liJEe  the  present,  the 
making  within  a  given  time  of  a  declara- 
tion or  declarations  upon  which  the 
buyers  may  act,  is  an  essentisJ  feature  of 
such  contracts;  and  further,  although 
the  sellers  have  an  option  to  ship  the 
article  contracted  to  be  sold,  either  by 
one  or  more  vessels,  and  the  provision  in 
the  contract  to  that  effect  may  give,  as, 
according  to  Brandt  v.  Laiorence  (1),  it 
does  g^ve,  the  sellei-s  a  right  to  call  upon 
3S 
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the  buyers  to  accept  any  portion  of  the 
quantity  contracted  to  be  sold,  which  has 
been  shipped  and  declared  in  accordance 
with  the  contract,  and,  aa  a  step  towards 
its  entire  performance,  it  does  not  appear 
to  me,  by  any  means,  to  follow  that  the 
quantity  named  in  the  contract  is  not 
still  of  the  essence  of  the  contract,  and  if 
it  be  so,  the  case  is,  in  this  respect,  dis- 
tinguishable from  Simpson  v.  Ortppin 
(4),  and  cases  of  that  class,  where  each 
delivery  of  coal  was  really  like  a  deUvery 
nnder  a  separate  contract,  to  be  paid  for 
separately,  and  in  respect  of  the  non- 
delivery of  which  the  parties  might  well  be 
assumed  to  have  contemplated  a  payment 
in  damages  rather  than  a  rescission  of 
the  whole  contract.  "But,  however  this 
may  be,  the  present  contract  onght  to 
and  must,  in  my  opinion,  at  least,  involve 
this  consequence,  namely,  that  where  the 
sellers  elect  to  ship  by  one  vessel  the 
whole  quantity  contracted  to  be  sold,  and 
declare  their  election  to  the  buyers,  still 
more  when  they  follow  up  their  election 
and  declaration  by  tendering  the  whole 
quantity  pursuant  to  their  declaration, 
they  cannot,  after  it  is  discovered  that  as 
to  a  portion  of  the  quantity  shipped  it 
was  not  shipped  in  accordance  wi&  the 
terms  of  the  contract,  and  that  the  buyers 
are  not  bound  to  accept  that  portion,  turn 
round  and  call  upon  them  to  accept  the 
remaining  portion  of  the  quantity  shipped, 
which  though  physically  separable,  and 
the  subject  of  distinct  bills  of  lading,  yet 
had  always  been  treated  by  the  sellers  as 
part  of  one  entire  whole,  which  the  buyers 
by  the  declaration  were  told  to  treat,  and 
by  the  tender  were  called  upon  to  accept, 
as  one  entire  whole. 

The  matter  may  be  made  more  plain  by 
reversing  the  position  of  the  parties,  and 
supposing  a  declaration  such  as  was  made 
in  this  case  on  the  19th  of  January,  and 
that  the  fact  had  been  that  all  the  three 
parcels  had  been]  shipped  in  accordance 
with  the  terms  of  the  contract ;  suppose, 
also,  that  nnder  such  circomstances  the 
defendants  had,  either  at  the  time  of  de- 
claration or  when  the  pepper  was  ten- 
dered, expressed  their  willingness  to  take 
the  twenty  tons,  but  had  absolutely 
refused  to  take  the  five,  the  plaintiffs 
might  clearly  have  said,  we  make  this 
declaration  or  tender  as  a  whole,  and  will 


only  deliver  the  pepper  comprised  in  it 
as  a  whole.  If  that  be  not  so,  where 
would  the  defendants'  right  of  separation 
cease  ?  They  might,  of  course,  take  one 
only  of  the  three  parcels,  and  it  is  dif- 
ficult to  see  on  what  logical  or  legal 
principle  they  might  not  demand  to  have 
some  bags  out  of  the  one  parcel,  and  say, 
"  We  will  pay  for  the  non-acceptance  of 
the  remainder  in  damages."  This  would 
reduce  the  matter  to  a  practicski  ab- 
surdity. But,  on  the  other  hand,  if  the 
seller's  right  would,  nnder  the  circum- 
stances supposed,  be  such  as  I  have 
suggested,  namely,  the  right  to  have  the 
pepper  accepted  as  a  whole,  and  the  con- 
sequent right  of  treating  the  contract  at 
an  end  if  tiie  buyers  refuse  to  accept  it  as 
a  whole,  surely  the  converse  proposition 
must  hold,  namely,  that  where  the  ship, 
ment  comjmsed  in  one  declaration  is  in 
part  good  and  in  part  bad,  and  although 
the  good  and  bad  parts  are  separable,  yet 
the  sellers  adhere  to  the  deduction  as  a 
whole  and  tender  the  shipment  as  a 
whole,  the  buyers  must  have  a  right  to 
reject  unconditionally  both  the  declaration 
and  the  whole  of  the  goods  tendered 
under  it ;  and,  further,  that  the  defen- 
dants would  not  be  bound  to  accept  the 
part  of  the  shipment  which  in  itself  com- 
plied with  the  terms  of  the  contract,  if 
after  the  declaration  and  tender,  and 
after  it  was  apparent  that  the  sellers' 
contract  could  not  be  performed  in  its 
entirety,  by  delivery  of  the  whole  of  the 
goods  contracted  to  be  sold,  the  sellers 
separated  the  good  portion  of  the  ship- 
ment from  the  bad,  and  made  a  fresh 
tender  of  the  former  for  acceptance. 
Looking  at  the  case  from  this  point  of 
view,  it  is  really  untouched  by  either  the 
coal  cases  to  which  I  have  referred,  or 
the  decision  in  Brandt  v.  Laiorence  (1), 
and  upon  the  grounds  mentioned  I  arrive 
at  the  conclusion  that  the  plaintiffs  can- 
not maintain  their  action  against  the 
defendants  in  respect  of  any  portion  of 
the  pepper  which  was  the  subject  of  their 
contract, -and  that  the  judgment  of  Lord 
Coleridge,  G.J.,  should  therefore  be 
affirmed. 

Cotton,  L.J. — This  was  an  action  on  a 
contract  dated  the  29th  of  December, 
187G,  whereby  the  dofcndniits  agreed  to 
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bay  &om  the  plaintiffs  twenty-fire  tons 
of  p^per,  more  or  less,  of  October  or 
November  shipment,  from  Penang  to 
London,  per  sailing  vessel  or  vessels,  the 
name  of  the  vessel  or  vessels,  marks,  and 
other  particulars,  to  be  declared  within 
sixty  days  from  the  date  of  the  bill  of 
lading. 

On  the  19th  of  Jannary,  1877,  the 
plaintiffs,  by  a  letter  addressed  to  the  de< 
fendants,  declared  twenty-five  tons  of 
pepper  shipped  in  several  parcels  on 
board  the  Borga.  Of  these  twenty-five 
tons  five  had  in  fact  been  shipped  in 
December,  and  were,  therefore,  not  pepper 
which,  according  to  the  contract,  the  de- 
fendants were  bonnd  to  take  ;  and  on  the 
30th  of  Jannary  the  defendants  declined 
to  take  the  twenty-five  tons.  Afterwards, 
bnt  after  the  expiration  of  the  time  within 
which  the  pepper  was  nnder  the  contract 
to  be  declarad,  the  plaintiffs  declared 
other  five  tons  of  pepper  shipped  in 
November  on  board  the  same  vessel,  in 
substitution  for  the  five  tons  previously 
declared,  but  which  were  not  shipped  till 
December,  and  to  which  the  defendants 
had  a  right  to  object.  The  vessel  arrived 
in  this  country  in  June,  and  the  defen- 
dants refused  to  take  t^e  pepper,  hence 
the  present  action,  and  Lord  Coleridge, 
G.J.,  decided  in  favour  of  the  defendants 
that  they  were  not  bound  to  take  the 
twenty-five  tons  of  pepper,  or  any  part 
thereof. 

The  plaintiffs  have  appealed  to  this 
Court.  The  first  point  urged  by  the 
plaintiffs  was,  that  the  defen^tnts,  before 
the  expiration  of  the  time  within  which, 
nnder  the  contract,  the  plaintiffs  were  to 
declare  the  twenty-five  tons,  had  by  their 
conduct  either  waived  the  condition  as 
to  time,  or  induced  the  plaintiffs  to 
believe  that  the  condition  would  not  be 
insisted  on,  until  it  was  too  late  for  them 
to  declare  other  five  tons  in  substitution 
for  that  part  of  the  twenty-five  tons 
which  were  shipped  in  December,  and, 
therefore,  not  in  accordance  with  the 
contract.  In  my  opinion  this  contention 
cannot  be  supported.  It  was  for  the 
plaintiffs  to  declare  twenty-five  tons  of 
pepper  of  the  quality  and  shipped  at  time 
stipulated  by  tiie  contract,  and  to  do  so 
within  a  limited  time,  liie  defendants 
were   indeed    asked,    on    the    27th    of 


HIOHAELICAS  1878  to  MIOHAKT.MAH  1879. 


499 


January,  whether  they  insisted  on  the 
objection  that  five  tons  were  not  of 
October  or  November  shipment,  and  they 
did  not  answer  till  the  30th  of  January. 
Bnt  there  is  really  nothing  to  support 
the  contention  that  this  delay,  if  any,  was 
intended  to  mislead  the  plaintiffs,  and  in 
the  absence  of  evidence  &om  which  such 
a  conclusion  could  be  arrived  at,  we  can- 
not relieve  the  plaintiffs  &om  the  stipu- 
lation as  to  time. 

It  was  argued  that  the  roles  of  Courts 
of  equity  are  now  to  be  r^;arded  in  all 
Courts,  and  that  equity  enforced  contracts 
though  the  time  fixed  therein  for  com- 
pletion had  passed.  This  was  in  cases  of 
contracts  such  as  purchases  and  sales  of 
land,  where  unless  a  contrary  intention 
could  be  collected  from  the  contract,  the 
Court  presumed  that  time  was  not  an 
essential  condition.  To  apply  this  to 
mercantile  contracts  would  be  dang;eron8 
and  unreasonable.  We  must  therefore 
hold  that  the  time  within  which  the 
pepper  was  to  be  declared  was  an  essential 
condition  of  the  contract,  and  in  such  a 
case  the  decisions  in  equity,  on  which 
reliance  is  placed,  do  not  apply. 

But  then  it  was  urged,  tiiat  the  con- 
tract was  divisible,  and  iiiat  the  defen- 
dants were  bonnd  to  take  the  twenty 
tons,  that  is  to  say,  that  although  five 
tons  was  a  difference  which  oould  not  be 
covered,  by  the  words  more  or  less  under 
this  contract,  the  defendants  would  be 
bound  to  take  and  pay  for  any  substantial 
portion  of  the  twenty-five  tons,  which  the 
plaintiffs  might  be  ready  and  willing  to 
deliver  to  them ;  and  in  support  of  this 
contention,  reliance  was  placed  on  the 
words  "  per  sailing  vessel  or  vessels ;  " 
and  it  was  argued  that  this  shewed  that 
the  contract  was  divisible.  In  my  opinion, 
it  has  not  this  effect.  These  words  did 
indeed  shew  that  the  twenty-five  tons 
might  be  delivered  in  several  parcels,  and 
possibly  might  arrive  in  England  at 
different  times.  But  this  is  very  different 
from  the  contention  that  the  defendants 
having  stipulated  for  twenty-five  tons, 
would  be  bound  to  take  a  small  portion, 
say  five  tons,  when  the  plaintiffs  were 
nnable  or  unwilling  to  supply  the  balance 
of  the  stipulated  quantity.  The  contract 
in  this  case  was  in  December,  after  the 
pepper  must,  in  order  to  comply  with  the 
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condition  of  lihe  contract,  hare  been 
shipped,  and  I  think  that  the  reference 
in  the  contract  to  "  vessel  or  vessels," 
may  well  have  been  intended  ia  obviate 
any  difficnlty  arising  from  the  circum- 
sbuice  of  twenty-five  tons,  the  required 
quantity  of  pepper,  not  having  been 
shipped  in  one  vessel.  Bat  I  thmk  that 
to  enable  the  plaintiffs  to  require  the  de- 
fendants to  take  and  pay  for  the  pepper, 
there  must  be  the  twenty-five  tons, 
though  on  different  vessels.  But  it  is 
urged  that  the  decision  in  Brandt  v. 
Lawrence  (1)  had  given  a  judicial  inter- 
pretation of  these  words,  "  per  vessel  or 
vessels,"  in  a  contract  which  would  be 
otherwise  entire  and  indivisible.  I  cannot 
consider  the  case  of  Brandt  v.  Latorenee 
(1)  as  laying  down  a  general  role  of  con- 
struction, bat  merely  as  deciding  that  the 
c(Hitract  in  that  case  having  regard  to  the 
words  "  vessel  or  vessels,"  was  divisible. 
The  contract  is  not  stated  at  length  in 
the  report,  bat  we  have  been  furnished 
with  a  copy  of  it.  There  the  contract 
was  entered  into  before  the  shipment  was 
under  the  contract  to  be  made ;  and  pay- 
ment was  to  be  made  in  cash  on  receipt 
of,  and  in  exchange  for,  shipping  docu- 
ments. In  that  case  the  seller  shipped 
in  a  vessel,  a  portion  of  the  oats,  and 
tendered  it  to  the  buyer  with  a  view  to 
the  supply  of  the  entire  qnantity,  and  the 
whole  of  the  oats  in  that  vessel  were  oats 
which  complied  with  the  conditions  of 
the  contract  as  to  quality  and  time  of 
shipment,  and  the  seller  had  therefore, 
under  the  contract,  a  right  to  ask  for  the 
price  in  cash  for  this  part  of  the  entire 
quantity  in  exchange  for  the  bill  of 
lading.  This  is,  I  think,  a  substantial 
difference  between  the  contracts  in  the 
two  cases,  and  sufficient  to  prevent  the 
construction  put  upon  the  contract  in 
that  case,  affording  authority  for  the 
decision  in  favour  of  the  plaintiffs  in  the 
present  contract.  There  is  also  a  dif- 
ference in  the  circumstances  under  which 
the  plaintiffs  in  this  action  make  their 
claim,  for  in  the  present  case  the  plaintiff 
have  not  severed  or  separated  the  twenty- 
five  tons  of  pepper,  which  is  the  subject 
of  the  contract,  in  the  only  way  con- 
templated by  the  contract,  namely,  by 
shipping  it  in  different  vessels ;  but  have 


shipped  in  one  vessel  twenty-five  tons  of 
which  they  contended  the  defendants  are 
bound  to  take  the  whole.  I  am  of 
opinion  that  the  decision  of  Lord  Cole- 
ridge, G.J.,  was  correct,  and  most  be 
affirmed. 

Brett,  L.J. — In  this  case  the  facts 
which  I  consider  material  are  that  a  con- 
tract of  purchase  and  sale  was  entered 
into  between  the  plaintiffs  and  defendants 
on  the  29th  of  December,  1876.  By  it 
the  plaintiffs  sold  to  the  defendants  about 
twenty-five  tons,  more  or  less,  Penang 
black  pepper,  and  October  or  November 
shipment,  from  Penang  to  London  per 
saiung  vessel  or  vessels,  at  4d.  and 
3-16ths  of  a  penny  per  lb.  The  name  of 
the  vessel  or  vessels,  marks,  and  fall  par- 
ticulars to  be  declared  to  the  buyers  in 
writing  within  sixty  days  from  date  of 
bill  of  lading ;  but  should  the  vessel  or 
vessels  which  may  apply  to  this  contract 
be  lost  before  declaration  this  contract  to 
be  cancelled  as  &r  as  regards  such  lost 
vessel ;  should  the  vessel  or  vessels  and 
the  pepper,  or  any  portion  thereof  be  lost, 
this  contract  to  be  cancelled  for  the  whole 
or  such  portion,  &o.  Prompt  three 
months  from  final  day  of  landing.  De- 
posit twenty  per  cent.,  and  difference  on 
presentation  of  weight  notes.  No  dis- 
count. 

In  fulfilment  of  this  contract  the  plain- 
tiffs, on  the  19th  of  January,  within 
sixty  days  of  the  dates  of  three  respective 
bills  of  lading  of  pepper  shipped  on  board 
a  vessel  called  the  Borga,  declared  in  one 
declaration  three  distinct  parcels  of 
pepper,  all  on  board  the  Borga. 

Thus :— S  B 
B  286  bags— bill  of  lading  dated  29th  Novembar. 
C  110  bags— bill  of  lading  dated  29th  Novembei. 
F  105  bags— bill  of  lading  dated  11th  December. 

Two  of  the  parcels,  which  amounted  to 
twenty  tops,  were  shipped  and  declared 
in  accordance  with  contract;  but  the 
third  parcel,  although  declared  within 
due  time  after  the  date  of  the  bill  of 
ladiag,  did  not  fulfil  the  contract,  because 
it  was  not  a  November  shipment. 

The  plaintiffs  were  asked  whether  this 
declaration,  which  both  parties  called  a 
tender,  was  final,  and  answered  that  it 
was.     On  the  27th  of  January  the  plain- 
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tifik  asked  wheiiher  the  defendants  wonld 
accept  the  December  shipment  named  in 
the  declaration  of  the  19  th  of  Jannary. 
No  definite  answer  was  giyen.  Bat  on 
the  2nd  of  Febrnarj  the  defendants  re- 
fused the  whole  on  the  gpronnd  that  a 
part  was  not  a  November  shipment.  It 
is  somewhat  difficult  to  appreciate  the 
legal  effect  of  this  refnsal.  I  know  of  no 
legal  obligation  to  accept  or  reject  a  de> 
claration  which  is  an  act  to  be  done 
solely  by  the  seller,  or  of  any  legal  effect 
to  be  given  to  an  allegea  refnsal  to 
accept  a  declaration.  The  highest  effect 
which  can  be  given  to  this  refusal,  at  this 
time,  is  that  it  is  a  notice  by  the  defen- 
dants that  they  do  not  accept  the 
declaration  as  good  for  twenty-five  tons. 

On  the  5th  of  Febraary  the  plaintiffs 
wrote  to  snbstitnte  for  the  December 
shipment  a  November  shipment,  which 
was  also  on  board  the  Borga.  The  date 
of  the  bill  of  lading  of  this  lot  was  the 
29th  of  November,  that  is,  they  offered  a 
November  shipment.  But  they  made  the 
offer  or  declaration  more  than  sixty  days 
after  the  date  of  the  biU  of  lading.  This 
was  refused  by  the  defendants.  The 
Borga  arrived  in  June.  The  plaintiffs 
then  tendered  three  parcels  of  Penan  g 
pepper,  all  of  November  shipment,  and 
amounting  in  aU  to  twenty-five  tons,  being 
the  two  parcels  of  November  shipment, 
declared  on  the  19th  of  Jannary,  and  the 
one  parcel  offered  or  declared  on  the  5th 
of  February,  but  which  last  was  not 
declared  within  sixty  days  of  the  date  of 
the  bill  of  lading  relating  to  it. 

The  defendants  refused  to  accept  any 
part  on  the  groundj  by  reference  to  their 
former  letter  as  to  the  declaxation,  that 
they  would  not  receive  a  part  if  offered, 
because  the  whole  had  not  been  declared 
according  to  contract.  Upon  this  state 
of  facts  it  is  obvious  that  the  declaration 
of  twenty  tons  per  Borga  made  on  the 
19th  of  Jannary  was  a  sufficient  de- 
claration of  twenty  tons  unless  the  de- 
claration of  so  much  was  rendered 
nugatory  by  the  wrong  declaration  of  the 
other  five  tons,  the  December  shipment. 
And  it  is  equally  obvious  that  after  the 
28th  of  Jannary  the  plaintiffs  could  not 
make  a  valid  declaration  of  any  November 
shipment,  so  that  on  the  arrival  of  the 
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ship  in  June  the  plaintiffs  conld  only 
tender  as  well  shipped  and  also  well  de- 
clared twenty  tons,  and  could  not  by  any 
contrivance  tender  as  well  shipped  and 
also  well  declared  the  other  five  tons. 
The  plaintiffs  did  tender  twenty-five 
tons.  If  the  defendants  had  refused  on 
the  ground  of  having  twenty-five  tons 
offereii  to  them,  whereof  they  were 
bound  to  take  oidy  twenty  tons,  so  that 
they  left  it  open  to  be  said  that  if  the 
twenty  tons  had  been  offered  to  them 
they  might  have  accepted  them,  then  the 
tender  of  the  twenty-five  tons  must  have 
been  bad,  bat  the  defendants  did  not 
take  that  point,  they  refused  in  terms 
which  amounted  to  saying  that  they 
would  not  take  the  twenty-five  tons,  nor 
the  twenty  tons  if  offered,  because  they 
could  not  have  the  twenty- five  shipped 
and  also  declared  according  to  contract. 
This  refusal  seems  to  me  to  have  absolved 
the  plaintiffs  firom  the  necessity  of  ten- 
dering separately  the  twenty  tons,  and  to 
oblige  US  to  treat  the  case  of  liability  as 
if  the  plaintiffs  had  tendered  the  twenty 
tons  at  the  time  when  they  tendered  the 
twenty-five  tons.  The  question  is  whe- 
ther if  the  plaintiffs  had  tendered  the 
twenty  tons  only,  not  being  able  to  tender 
according  to  contract  any  five  tons  to 
make  up  the  twenty-five  tons,  the  de- 
fendants could  have  refused  to  accept  the 
twenty  tons.  That  raises,  first,  the 
question  what  is  the  proper  construction 
of  the  contract  ?  In  Jonassohn  v.  Toung 
(11),  an  action  was  brought  for  not  ac- 
cepting coals,  the  contract  was  that  the 
plaintiff  would  sell  and  deliver  to  the 
defendant  as  many  coals  equal  to  a  former 
sample  cargo  as  a  steamer  called  the 
Great  Northern  could  fetch  in  nine 
months,  proceeding  to  and  &om  Sunder- 
land, from  and  to  London,  backwards 
and  forwards  in  successive  voyages.  The 
steamer  to  be  sent  by  the  defendant,  and 
the  plaintiff  to  ship  the  coals  at  5<.  9d.  a  ton, 
payment  at  the  beginning  of  each  mouth 
lor  the  preceding  month's  shipments, 
less  2^ per  cent,  discount.  The  defendant 
pleaded  that  in  the  first  voyage  the  plain- 
tiff shipped  a  cargo  not  equal  to  sample, 

(11)  4B.  &.  S.  297 ;  s.  c.  32  Law  J.  Rep.  Q.B. 
886. 
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to  iihis  plea  there  was  a  demurrer.  The 
failure  of  the  first  cargo  was  therefore 
admitted.  It  was  impossible  that  the 
plaintiff  oonld  by  any  subsequent  de- 
lireries  satisfy  the  contract,  if  it  was  one 
and  indivisible ;  but  the  Court  held  that 
the  plea  was  bad  because  the  breach  by 
the  plaintiff  went  only  to  part  of  the  con- 
sideration. Now  the  consideration  for 
the  whole  of  the  defendant's  undertaking, 
which  was  of  course  the  undertaking  to 
accept  and  to  pay  for  all  which  the  plain- 
tiff was  to  deliver,  was  that  the  plaintiff 
undertook  to  deliver  all,  and  to  deliver  a 
cargo  each  time  that  the  defendant 
should  send  the  steamer.  The  judgment 
is  that  the  failure  to  deliver  the  first 
cargo  according  to  contract,  though  an 
incurable  failure,  did  not  absolve  the  de- 
fendant from  the  duty  of  accepting  the 
subsequent  cargoes,  because  the  failure  as 
to  the  first  cargo  was  only  a  breach  of  a 
part  of  the  consideration  moving  from 
the  plaintiff. 

Apply  that  case  to  the  question  raised 
in  this.  Here  the  whole  consideration 
for  the  defendants'  promise  to  accept  the 
pepper  was  the  plaintiffs'  promise  to  de- 
liver  the  whole  twenty-five  tons.  The 
plaintiffs  were  ready  and  willing  to  deliver 
twenty  tons,  but  failed  by  an  incurable 
fiulnre  to  be  able  to  deliver  the  other  five 
tons.  The  case  cited  answers  that  the 
&ilure  of  the  plaintiffs  is  a  breach  of 
only  a  part  of  the  consideration,  and  the 
defendants  are  not  absolved  from  the 
duty  of  accepting  the  twenty  tons.  In 
Simfton  v.  Orippm  (4),  the  action  was 
for  non-delivery  of  coal,  the  defendants 
agreed  to  supply  the  plaintiffs  with  from 
6,000  to  8,000  tons  of  coal,  to  be  delivered 
into  plaintiffs'  waggons  at  defendants' 
collieries  in  equal  monthly  quantities 
during  the  period  of  twelve  mouths  from 
the  1st  of  July  at  5s.  6d.  per  ton ;  terms, 
cash  monthly,  less  2^  per  cent,  discount. 
The  plaintiffs  failed  to  send  waggons  ac- 
cording to  the  contract  in  the  first  month, 
that  was  an  incurable  failure.  Their 
part  of  the  whole  contract  never  could 
afterwards  be  fulfilled.  The  Judge  told 
the  jury  that,  as  the  plaintiffs  did  not  in- 
tend to  break  the  contract  month  by 
month,  and  only  broke  it  for  the  first 
month's  delivery,  that  did  not  justify  the 


defendants  in  point  of  law  in  canoellmg 
the  contract.  "It  cannot  be  denied," 
says  Blackburn,  J.,  "that  the  plaintiffs 
were  bound  in  every  month  to  send  wag- 
gons capable  of  carrying  at  least  oOO 
tons,  and  that  by  &ihng  to  perform  this 
torm  they  have  committed  a  breach  of 
the  contract,  and  the  question  is,  whether 
by  this  breach  the  contract  was  deter- 
mined. The  defendants  contend  that  the 
sending  of  a  sufficient  number  of  wag- 
gons by  the  plaintiffs  to  receive  the  coal 
was  a  condition  precedent  to  the  con- 
tinuance of  the  contract,  and  they  rely 
on  the  terms  of  the  letter  of  the  Ist  of 
August.  No  sufficient  reason  has  been 
urged  why  damages  would  not  be  a  com- 
pensation for  the  breach  by  the  plaintifFs, 
and  why  the  defendants  should  be  at 
liberty  to  annul  the  contract."  Apply 
that  case  to  the  present.  The  point 
taken  on  behalf  of  the  defendants  is,  that 
by  reason  of  the  incurable  breach  as  to 
the  five  tons,  the  defendants  are  entitled 
to  rescind  the  contract  as  to  the  twenty 
tons.  The  answer  is,  no  sufficient  reason 
has  been  shewn  why  damages  would  not 
be  a  compensation  for  the  breach  by 
the  plaintiffs  as  to  the  five  tons.  In 
Brandt  v.  Latorence  (1)  the  action  was 
for  non-acceptance  of  oate.  By  the  con- 
tract the  defendant  bought  of  the  plain- 
tiff 4,500  quarters  of  Russian  oats,  at 
23«.  per  delivered  304  lbs.,  including 
freight  and  insurance  to  London.  Ship- 
ment by  steamer  or  steamers  during  Feb- 
ruary. Payment  by  cash  on  receipt  of 
and  in  exchange  for  shipping  documents, 
less  interest  at  5  per  cent,  for  the  unex- 
pired portion  of  three  months  from  date 
of  bill  of  lading.  In  fulfilment  the 
pMntiff  tendered  1,189  quarters  per 
Winsland.  The  defendant  for  a  given 
reason  refused  to  accept  them.  The 
plaintiff  afterwards  tendered  the  balance 
of  qnantiiy  brought  by  a  ship  called  the 
Oxford,  but  brought  too  late.  At  the 
time  of  action  brought,  therefore,  the 
plaintiff  had  tendered  in  good  time  a 
part  of  the  oats,  but  had  never  tendered, 
and  never  could  tender,  the  balance 
within  the  terms  of  the  contract,  if  treated 
as  one  and  indivisible.  It  was  argued 
for  the  defendant  that  the  contract  was 
an  entire  contract  for  the  delivery    of 
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4,S00  c(narteis  of  oats  within  a  specified 
time ;  it  could  not  be  split  into  parts ;  if 
the  whole  was  not  shipped  in  time,  the 
defendant  was  entitled  to  reject  the  part 
which  was  in  time.  The  Queen's  Bench 
Division  thought  that  this  was  not  so, 
because  the  contract  says,  "  shipment  by 
steamer  or  steamers."  In  the  Court  of 
Appeal,  Mellish,  L.J.,  said,  "  I  think  the 
legal  inference  is  that  it  was  intended 
that  the  shipment  should  be  made  (which 
must  mean  might  be  made)  in  different 
parcels,  and  that  the  purchaser  was  bound 
to  accept  them  as  they  came  if  they  were 
in  time  ;  "  and,  again,  "was  the  purchaser 
bound  to  accept  that  part  of  the  goods 
which  was  shipped  in  time  P  I  am  of 
opinion  that  he  was,  because  the  contract 
says  that  the  shipment  is  to  be  made  by 
steamer  or  steamers."  That  judgment 
was  rested  solely  on  the  construction  of 
the  contract,  no  reliance  was  placed  on 
any  power  of  election  by  the  seller  to 
send  by  two  ships  instead  of  one.  As  the 
case  stood,  it  was  the  same  as  if  he  had 
only  shipped  a  portion  by  one  ship  and 
had  never  shipped  the  other  portion  by 
any  ship.  The  late  shipment  was  no 
shipment  according  to  the  contract.  Ap- 
ply that  case  to  the  present.  The  con- 
tention here  is  that  the  defendant  was 
not  bound  to  accept  twenty  tons,  because 
there  was  no  shipment  and  declaration  of 
five  tons  according  to  contract.  The 
question  is,  was  the  defendant,  the  pur- 
chaser, bound  to  accept  that  part  of  the 
goods  which  was  shipped  and  declared  in 
time  ?  The  answer,  according  to  the 
Queen's  Bench  Division,  and  on  appeal  in 
the  case  cited,  is  that  he  was,  because  the 
contract  says  that  the  shipment  is  to  be 
— that  is,  may  be — in  "  sailing  vessel 
or  vessels."  Mellish,  L.  J.,  cited  in  that 
case  the  case  of  Simpson  v.  Orippin  (4). 
It  is  obvious  to  my  mind  that  he  con- 
sidered the  case  before  him  to  be  go- 
verned by  that  case,  and  that  case  was  in 
its  turn  in  terms  founded  on  Jonassohn  v. 
Towig  (11).  The  chief  use  of  authorita- 
tive cases  is  to  enable  us  to  deduce,  if  we 
can,  a  general  principle  applicable  to  suc- 
ceeding similar,  though  not  identical 
cases.  It  seems  to  me  that  the  general 
principle  to  be  deduced  from  these  cases 
IS,  that  where  in  a  mercantile  contract 


of  purchase  and  sale  o£  goods  to  be  de- 
livered  and  accepted,  the  terms  of  the 
contract  allow  the  delivery  to  be  by  suc- 
cessive deliveries,  the  fitilure  of  the  seller 
or  buyer  to  fulfil  his  part  in  any  one  or 
more  of  those  deliveries  does  not  absolve 
the  other  party  from  the  duty  of  tender- 
ing or  accepting  in  the  case  of  other  sub- 
sequent deliveries,  although  the  contract 
was  for  the  purchase  and  sale  of  a  speci- 
fied quantity  of  goods,  and  though  the 
faUure  of  the  party  suing  as  to  one  or 
more  deliveries  was  incurable  in  the  sense 
that  he  never  could  fulfil  his  undertaking 
to  accept  or  deliver  the  whole  of  the 
specified  quantity.  The  reasons  given 
are  that  such  a  breach  by  the  party 
suing  is  a  breach  of  only  part  of  the  con- 
sideration moving  from  him ;  that  such  a 
breach  can  be  compensated  in  damages 
without  any  necessity  for  annulling  the 
whole  contract;  that  the  true  construc- 
tion of  such  contracts  is  that  it  is  not  a 
condition  precedent  to  the  obligation  to 
tender  or  accept  a  part ;  that  the  other 
party  should  have  been,  or  shouTd  be  al- 
ways ready,  and  willing,  and  able  to  ac- 
cept or  tender  the  whole.  A  considera- 
tion of  the  mercantile  consequences  of 
otherwise  construing  such  contracts  seems 
to  me  to  fortify  the  one  construction  and 
to  condemn  the  other.  Suppose,  in  the 
case  of  shipments,  the  seller,  to  have  by 
contracts  made  abroad,  provided  for  all 
the  successive  shipments,  and  to  have 
taken  up  ships  to  proceed  and  call  for 
the  successive  cargoes,  and  the  first  seller 
to  him  fails  to  fulfil  his  contract,  so  that 
the  first  shipment  fails,  the  purchaser 
under  the  main  contract  we  are  discussing 
may,  upon  one  construction  suggested, 
throw  up  the  whole  contract,  although 
he  could  be  amplv  recompensed  for  the 
partial  failure,  and  throw  the  loss  of  all 
the  other  purchases  and  charters  upon  the 
seller  without  any  compensation.  So  if 
the  purchaser  has  made  contracts,  and 
fails  to  take  delivery  of  one  parcel,  the 
seller,  although  he  might  be  amply  com- 
pensated for  the  partial  &ilure,  would  be 
entitled  to  ruin  the  buyer  with  reg;ard  to 
his  forward  contnicts  without  any  com- 
pensation. Again,  suppose  any  one  of 
the  ships  lost  after  a  perfectly  good  ship- 
ment by  several  ships,  either  buyer  or 
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seller  might  at  once  cancel  the  whole 
contract,  to  the  irreparable  loss  of  the 
other  party,  although  he  himself  might  be 
amply  compensated  by  a  payment  in  da- 
mages ;  or  suppose  a  seller  to  send  all  the 
stipulated  quantity  in  one  ship,  and  a 
jettison  to  have  become  inevitable  on  the 
voyage,  he  is  to  have  the  whole  of  the 
remainder  of  the  cargo  left  on  his  hands 
without  compensation,  although  the 
buyer  might  easily  be  compensated  for 
the  short  delivery.  These  considerations 
shew  that  the  rule  of  construction 
adopted  by  the  Courts  is  as  sound  on 
mercantile  as  it  is  on  legal  considerations, 
and  all  the  considerations,  both  mercantile 
and  legal,  apply  as  much  and  as  fully  to 
the  present  contract  as  to  those  cited. 
The  question  as  to  the  time  or  mode  of 
payment  has  nothing  to  do  with  the 
reasoning  for  or  against  either  view; 
moreover,  it  is  most  important,  in  my 
opinion,  that  the  construction  of  mer- 
cantile contracts  should  be  broad  and 
large,  and  should  not  depend  on  refined 
logical  deductions,  or  on  slight  variations 
either  in  the  terms  or  the  conditions  of 
each  particular  contract.  The  contract, 
for  instance,  nofv  before  us  differs  as  to 
the  period  and  conditions  of  payment 
from  that  in  Brandt  v.  Lawrence  (1),  but 
it  differs  very  little  as  to  the  terms  of 
payment  from  the  other  cited  cases.  That 
difference  as  to  the  periods  of  payment 
makes  no  difference  in  the  reasons  given 
for  the  decisions  in  those  cases  in  which 
the  stipulation  as  to  the  payment  was  not 
noticed,  and  in  Brandt  v.  Lawrence  (1)  it 
is  not  even  reported. 

I  am  of  opinion  'that  the  plaintiffs  are 
entitled  to  recover  in  respect  of  twenty 
tons,  leaving  the  defendants  to  a  cross 
action  in  respect  of  five  tons. 

Judgment  affirmed. 


Solicitors — John  Eae,  for  plaintiffs ;  Hollsms,  Son 
&  Covard,  for  defendants. 


[IN  THE  COUBT  OF  APPEAL.] 

1879.     )       THE   EXHA  MtNINO  COMPAKT 

May  28.  j  v.  lewis  and  son.* 

Practice — Appeal — Stay  of  Execution — 
Notice  of  Motion — Rides  of  Court,  1875, 
Order  LVIIL  rule  16. 

Upon  an  appeal  being  brought,  an  ori- 
ginal application  to  the  Court  of  Appeal 
for  a  stay  of  execution  upon  the  decision 
appealed  from  is  a  motion  of  which  notice 
mi4st  be  given  to  the  other  side,  and  which 
cannot  be  made  ex  parte. 

In  this  action  the  jury  found  that  the 
defendants  were  promoters  of  the  Emma 
Mining  Company,  and  Denman,  J.,  on 
further  conBideration,  held  that  there  was 
evidence  to  support  that  finding,  and 
gave  judgment  for  the  plaintiffs. 

The  defendants  gave  notice  of  appeal 
from  that  judgment. 

The  defendants  also  obtained  in  the 
Common  Pleas  Division  a  rule  nisi  for  a 
new  trial,  on  the  g^und  of  mis-direction, 
and  that  the  verdict  was  against  the 
weight  of  evidence.  This  rule  was  (on 
May  23rd)  discharged,  and  the  defen- 
dants gave  notice  of  appeal  from  that 
judgment  also. 

E.  GoUins  (on  May  28th)  moved  eje 
parte,  on  behalf  of  the  defendants,  for  a 
stay  of  execution  pending  the  two  ap- 
peals, and  also  asked  that  the  two  appeals 
should  be  heard  together. 

[Bbauwell,  L.J. — Can  this  motion  be 
made  ex  parte  ?  Must  yoa  not  give  no- 
tice to  the  other  side  ?] 

It  is  believed  that  the  application  for 
stay  of  execution  is,  if  an  appeal  is  being 
bona  fide  prosecuted,  considered  formal, 
and  is  made  without  giving  notice  to  the 
other  side. 

[Bbauwell,  L.J. — I  find  an  authority 
on  the  point— 2'Ae  B^epfuhlia  of  Peru  v. 
Weguelin,  24  W.  R.  297.] 

Pee  Curiam. — After  an  appeal  has  been 
brought,  notice  of  an  original  application 
to  this  Court  for  stay  of  execution  must 
be  given  to  the  other  side,  but  in  this 


*  Coram  Bramvell,  L. J. ;  Baggallay,  L. J. 
Thesiger,  L.J. 
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case,  as  the  present  Sittings  end  on  May 
30th,  short  notice  of  motion  may  be  (riven 
for  that  day  (1). 

FoviOcea  (on  May  30th),  on  behalf  of  the 
plaintiffs,  mentioned  to  the  Court  that  the 
application  for  stay  of  execution  had  been 
made  to  the  Common  Pleas  Division,  in 
accordance  with  the  provisions  of  Onler 
LVni.,  mle  17,  of  the  Enles  of  Oonrt, 
1875.  The  Court  of  Appeal  thereupon 
ordered  that  the  two  appeals  should  be 
argued  together. 

S«Jidt«8— Burton,  YaatM  &  Hart,  agents  iat 
TjTei,  Eenion  &  Co.,  Lirerpool,  for  applicant: 
F.  W.  SneU  &  Co.,  for  plaintiffi. 


[m  THE   COimT  OP  APPEAL.] 
(Appealjrom  the  Quern's  Bench  Division.) 
parte    HUTcmnGS    and 

EOMEE;      Be      THB       SONGS 


{Ex 
« 
A] 


KATHIBBN    MAVOUBNEEN  ' 
AMD  "dBRMOT  ASTOEB."* 

MvMcdl  ComponUm — Copyright Sole 

Liberty  of  performing— Entries  on  Register 
— Motion  to  eteprmge — 3  ^  4  WiU.  4.  e.  15 
—5^6  Vict.  c.  45.  ss.  2, 14,  20,  22, 

The  StattUe  5^6  Viet.  e.  45.  a.  20,  op. 
pliM  theprovieions  of  3  ^  4,  WtU.  4.  c.  15. 
«.  1,  to  mvgieal  compositions,  and  6*6 
Via.  e.  46,  i^ypUes  therefore  to  the  right 
of  performing  musical  composiHona  pub. 
l%shed  within  ten  years  before  the  passina 
of  that  Act.  f        V 

0.  assigned  by  deed  in  1843  to  D.  his 
eopyrtght  *n  oertain  songs  which  had  been 
composed  by  him  in  1836  and  registered  in 
1841,  and  also  the  sole  liberty  of  printing 
and  pvAUshing  the  same,  "  together  with 
the  sole  and  exclusive  privilege  of  vending 
the  same  and  <dl  other  his  estate,  right  and 
me,  interest,  property,  conHngent  possi- 
bihty,  benefit,  claim  and  demand  whaUo- 

(1)  Ci<«re,88  to  whether  this  appUcation  ought 
not  in  the  fint  instance  to  hare  been  made  in  the 
Comrt  below-see  Goddard  y.  nompton,  47  Law 

JL*-^'  '^^  (*^"*  °'  Appeal). 
Cott.Srrj.^"""'''"'  ^"^^   ^""'    ^■■'   '^ 
Voi.48.-Q.a,CJ',&E3(c». 


ever,  loth  at  law  and  in  equUy,"  in  those 
compositions : — 

Held,  that  after  ths  5  ^  6  Vict.  e.  46, 
the  antthor  had  two  distinct  rights  in  these 
songs,  the  copyright  and  the  sole  right  of 
representation  or  performing,  and  these 
words  in  the  deed  passed  both  the  copyright 
and  the  sole  liberty  of  performing  the  songs. 

G.  afterwards  assigned  to  A.  the  ex- 
dusvoe  right  of  performing  the  same  songs, 
and  A.  made  etUries  on  the  Register  (U 
Stationers'  Mail,  representing  himself  as 
the  proprietor,  under  that  assignment,  of 
(hat  right.  H.,  claiming  title  under  the 
earlier  assignment  to  D.,  moved  to  expvnge 
these  entries : — 

Held  (affirminci  the  judgment  of  the 
Queen's  Bench  Division),  that  H.  was  a 
person  "aggrieved"  within  the  meaning 
of  section  14  o/  5  ^  6  Viet.  c.  45,  and  that 
the  entries  must  be  expunged. 

Appeal  by  the  defendant  from  an  order 
of  the  Queen's  Bench  Division.  The 
case  is  reported  ante,  p.  29. 

Messrs.  Hutchings  &  Bomer  applied 
under  section  14  of  5  &  6  Vict.  o.  45  (1) 

(1)  6  &  6  Vict  c.  45.  8.  2.—"  In  the  construc- 
tion of  this  Act  the  word  book  shall  be  construed 
to  mean  and  include  every  volume,  part  or  divi- 
sion of  a  volume,  pamphlet,  sheet  of  letter  press, 
sheet  of  music,  map,  chart  or  plan  separately 
published." 

Section  4. — "And  whereas  it  is  just  to  extend  the 
benefits  of  this  Act  to  authors  of  books  published 
before  the  passing  thereof,  and  in  which  copyright 
still  subsists,  be  it  enacted  That  the  copyright 
which  at  the  time  of  passing  this  Act  shall  sub- 
sist in  any  book  heretofore  published  (except  as 
hereinafter  mentioned)  shall  be  extended  and 
endure  for  the  full  term  provided  by  this  Act  in 
.  cases  of  books  thereafter  published,  and  shall  be 
the  property  of  the  person  who  at  the  time  of  the 
passing  of  this  Act  shall  be  the  proprietor  of  such 
copyright:  Provided  always  that  in  all  cases  in 
which  such  oopyright  shall  belong  in  whole  or  in 
part  to  a  publisher  or  oth«r_  person  who  sh^ 
have  acquired  it  for  other  consideration  than  that 
of  natural  love  and  affection,  such  copyright 
shall  not  be  extended  by  this  Act ;  but  shall  en- 
dure for  the  term  which  shall  subsist  therein  at 
the  time  of  the  passing  of  this  Act  and  no  longer, 
unless  the  author  of  such  book  ....  and  the 
proprietor  of  such  copyright  shall,  before  the  ex- 
piration of  such  term,  consent  and  agree  to  accept 
the  benefits  of  this  Act  in  respect  of  such  book, 
and  shall  cause  a  minute  of  such  consent  .... 
to  be  entered  in  the  book  of  registry  ....  in 
which  case  such  copyright  shall  endure  for  the 
3T 
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to  the  Qneeu's  Bench  Division  to  order 
certain  entries  in  the  register  at  Sta- 
tioners' Hall  in  reference  to  two  songs 
called  "  Kathleen  Mavoameen "  and 
"Dermot  Astore,"  of  which  they  were 
the  publishers,  to  be  expnnged.  It  ap- 
peared fit>m  the  affidavits  that  the  mosio 

fall  tenu  by  this  Act  provided  in  cases  of  books 
to  be  published  after  the  passing  of  this  Act,  and 
shall  be  the  property  of  such  person  or  persons  as 
in  snch  minute  shall  be  expressed." 

Section  12. — "If  any  person  shall  wilfully 
make  or  cause  to  be  made  any  false  entry  in  the 
registry  book  of  the  Stationers'  Company  .... 
he  shall  beguilty  of  an  indictable  misdemeanonr." 

Section  14.  "If  any  person  shall  deem  himself 
aggrieved  by  any  entry  made  under  colour  of  this 
Act  in  the  said  book  of  registry,  it  shall  be  lawftil 
for  aneh  person  to  apply  by  motion  ....  for  an 
order  that  such  entry  may  be  expunged  or 
varied.  .  ,  ." 

Section  20.  "  And  whereas  an  Act  iros  passed 
in  the  third  year  of  the  reign  of  his  late  Majesty 
to  amend  the  law  relating  to  dramatic  literary 
property,  and  it  is  expedient  to  extend  the  term  of 
the  sole  liberty  of  representing  dramatic  pieces 
given  bv  that  Act  to  the  All!  time  by  this  Act 
provided  for  the  continuance  of  co{^right.  And 
whereas  it  is  expedient  to  extend  to  musical  com- 
positions the  benefit  of  that  Act  and  also  of  this 
Act,  be  it  therefore  enacted  that  the  provisions  of 
the  said  Act  of  his  late  Mi^'esty  and  of  this  Act 
shall  apply  to  musical  compositions,  and  that  the 
sole  liberty  of  representing  or  performing  or 
causing  or  permitting  to  be  represented  or  per- 
formed any  dramatic  piece  or  musical  composition, 
shall  endure  and  be  the  property  of  the  author 
thereof  and  his  assigns  for  tiie  term  in  this  Act 
provided  for  the  duration  of  copyright  in  books  ; 
and  the  provisions  hereinbefore  enacted  in  respect 
of  the  property  of  such  copyright  and  of  regis- 
tering the  same  shall  apply  to  the  liberty  of 
representing  or  performing  any  dramatic  piece  or 
musical  composition  as  if  the  same  were  herein 
expressly  te-enacted  and  applied  thereto,  save  and 
except  that  the  first  public  representation  or  per- 
formance of  any  dramatic  piece  or  musical  oompo- 
ation  shall  be  deemed  equivalent  in  the  construc- 
tion of  this  Act  to  the  first  publication  of  anv 
book."  ' 

Section  22.  "No assignment  of  the  copyright  of 
any  book  consisting  of  or  containing  a  dramatic 
piece  or  musical  composition  shall  be  holden  to 
convey  to  the  assignee  the  right  of  representing  or 
performing  such  dramatic  piece  or  musical  com- 
position, unless  an  entry  in  the  said  registry  book 
shall  be  made  of  such  assignment,  wherein  shall 
be  expressed  the  intention  of  the  parties  that  such 
right  should  pass  by  such  assignment." 

Section  28.  "Nothing  in  this  Act  contained 
shall  _  affect,  alter  or  vary  any  right  subsisting  at 
the  time  of  the  passing  of  this  Act,  taspept  as 
herein  expressly  enacted.  .  .  ," 


of  the  two  songs  was  composed  bv  one 
Crouch  in  England  abont  1836,  and  that 
the  copyright  was  registered  by  him  at 
Stationers'  Hall  in  1841.  In  1843  a 
deed  was  made  between  Croach  of  the 
one  part  and  D'Almaine  &  Mackinlay 
of  the  other  part,  which,  after  reciting 
that  "  Gronch  had  lately  written  and  com. 
posed  certain  books,  pieoesor  compositions 
of  music,  and  had  contracted  to  sell  the 
said  books,  pieces  or  compositions  of 
mnsic,  and  also  his  the  said  Crouch's  pro- 
perty and  copyright  therein  and  every 
part  thereof,"  witnessed  "  that  ih.e  said 
Croach  assigned  nnto  D'Almaine  Sb 
Mackinlay,  their  ezecators,  administrators 
and  assigns,  all  the  present  and  fatare 
vested  and  contingent  copyright  of  him 
Crouch  of  and  in  thd  said  books,  pieces 
or  compositions  of  music,  and  ijie  sole 
and  ezcuasive  liberty  of  printing  and  pub- 
lishing the  same  and  every  part  thereof, 
and  all  and  every  edition  or  editions 
thereof  under  or  by  virtue  of  an  Act 
passed  in  the  6th  year  of  Victoria,  cap.  45, 
and  all  preceding  Acts,  as  also  by  com- 
mon law  or  otherwise,  together  vrith  the 
sole  and  exclusive  privilege  of  vending 
the  same  compositions  of  mnsic,  and  aU 
other  the  estate,  right,  title,  interest, 
property,  contingent  possibility,  benefit, 
chum  and  demand  whatsoever,  both  at 
law  and  in  equity,  of  him  the  said 
Crouch  of  and  in  Ijie  said  books,  pieces 
or  compositions  of  music  aforesaid,  and 
the  copyright  and  all  and  singular  other 
the  poems  thereby  assigned  with  their 
rights  and  privileges  unto  the  said 
D'Almaine  &  MackiiLlay,  their  executors, 
administrators  and  assigns,  for  their  own 
absolnte  use  and  benefit,  in  as  full,  ample, 
exclusive  and  beneficial  a  manner  to  all 
intents  and  purposes  as  the  said  Crouch 
could  or  might  have  held  or  enjoyed  the 
same  in  case  that  indenture  had  not  been 
made." 

In  October,  1867,  and  Jannaty,  1868, 
the  executors  of  Mackinlay,  the  surviving 
partner  of  D'Almaine  &  Mackinlay,  as- 
signed by  deed  to  Hntchings  &  Bomer 
their  interest,  whether  copyright  or 
otherwise,  in  the  two  songfs  in  question, 
and  the  right  of  representing  and  per. 
forming  the  same.  In  Angost,  1878, 
Crouch    assigned    to   Adams   "tiie  sole 
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liberty  of  performing  or  singing  or 
causing  or  permitting  to  be  performed  or 
sang  "  the  two  songs,  and  Adams  made 
six  entries  on  the  register  at  Stationers' 
Hall.  Two  entries,  dated  the  19th  of 
September,  1878,  stated  that  Grouch  was 
the  proprietor  of  the  liberty  of  repre- 
senting and  performing  the  two  songs ; 
two  entries  dated  the  21at  of  September, 
1878,  stated  the  assignment  of  that  right 
of  representation  to  Adams;  and  two 
other  entries  stated  that  Cronoh  and 
Adams  had  consented  and  agreed  to  ac- 
cept  the  benefits  of  5  ft  6  Yict.  c.  45,  for 
the  extension  of  the  term  of  the  liberty  of 
performance  of  these  so^^ 

The  Qaeen's  Bench  Division  ordered 
all  the  entries  to  be  expuoged. 

Adams  appealed. 

0.  Turner,  for  the  appellant. — The 
Conrt  below  considered  that  5  &  6  Vict, 
o.  45  (1)  did  not  apply  to  musical  com- 
positions  published  before  the  passing  of 
the  Act ;  bat  the  attention  of  the  Court 
was  not  then  directed  to  the  provisions  of 
3  4  4  Wm.  4.  c.  15  (2),  which  are  in- 
corporated into  the  Act  of  Victoria,  and 
are  by  section  20  (1)  made  applicable  to 
musical  compositions  published,  as  these 
songs  were,  within  ten  years  before  the 
passing  of  the  Act,  so  that  Grouch  had 
both  a  copyright  and  a  right  of  exclusive 
representation  in  these  songs. 


(2)  8  &  4  Will.  4.  c  15.  a.  1,  enacts  that 
"  from  and  after  the  paaaing  of  this  Act  the  author 
of  any  ....  dramatic  piece  or  enteitainment 
composed,  and  not  printed  and  published  by  the 
author  thereof  or  his  assignee,  or  the  assignee  of 
such  author,  shall  have  as  his  own  property  the 
sole  liberty  of  representing  ....  any  such  pro- 
duction as  aforesaid  not  printed  and  published  by 
the  author  thereof  or  his  assignee,  and  shall  be 
deemed  and  taken  to  be  the  proprietor  thereof,  and 
that  the  author  of  any  such  production  printed 
and  published  within  ten  years  before  the  passing 
of  this  Act  by  the  author  thereof  oi  his  assignee, 
or  which  shall  hereafter  be  so  printed  and  pub- 
lished, or  the  assignee  of  such  author,  shall  from 
the  time  of  the  passing  of  this  Act  or  from  the 
time  of  such  publication  respectively  until  the 
end  of  twenty-eight  yean  ....  Imve  as  his 
own  property  the  sole  liberty  of  representing  or 
causing  to  be  represented  the  same  at  any  such 
place  of  dramatic  entertainment  as  aforesaid  and 
shall  be  deemed  and  taken  to  be  the  proprietor 
thereof." 


The  question  then  becomes  one  of  title. 
Grouch  composed  these  songs  and  parted 
with  the  copyright  in  1843  to  D'Almaine ; 
but  he  did  not  then  transfer  the  sole 
liberty  of  representing  or  performing  the 
songs ;  this  right  he  assigned  to  AJdams 
in  1878,  ana  Adams  tl^refore  rightly 
made  the  entries  on  the  register  at  Sti^ 
tioners'  Hall,  which  the  Queen's  Bench 
Division  has  ordered  to  be  expunged. 

Hatchings  &  Homer,  who  ap^ied  to 
have  the  entries  expunged,  claim  the  sole 
liberty  of  repreeentmg  or  performing  the 
Bongos  under  the  deed  of  assignment  made 
in  1843  to  D'Almaine  &  Co.,  their  prede- 
cessors in  title.  It  is  clear  that  that  deed 
conveys  the  copyright;  but  it  does  not 
transrer  the  sole  tiberty  of  representing 
or  performing  the  songs.  The  eflPect 
of  5  d:  6  Vict.  c.  45  is  to  create  a  second 
right  or  property  in  a  musical  opmpcei- 
tion,  in  addition  to  the  copyright  which 
existed  before,  and  the  new  right  thus 
created  is  the  sole  liberty  of  representa- 
tion ;  this  deed  passes  the  former  but  not 
the  latter  right,  the  large  words  which 
follow  the  conveyance  of  the  copyright 
are  general  words  following  parraccuar 
words,  and  must,  according  to  the  usual 
rule,  only  be  taken  to  convey  things  ejtu. 
dem  generis  with  and  in  reference  to  the 
same  subject  matter  as  that  conveyed  by 
the  particular  words,  so  that  what  is 
here  transferred  is  the  copyright  alone. 
It  was  decided  in  Oumberland  y.  Plcmehe 
(3)  that  when  an  author  assigned  the 
copyright  he  also  parted  with  the  right  of 
representation,  and  after  that  decision 
5  &  6  Vict.  o.  45  was  passed  with  the 
view  of  changing  the  law ;  and  section 
22  (1)  was  intended  to  meet  the  difficulty 
raised  by  that  decision — Laey  v.  Bhys 
(4).  The  earlier  part  of  the  deed  con- 
tains recitals  which  do  not  enlarge  the 
meaning  of  the  words  of  grant,  and  the 
general  words  will  not  pass  any  property 
as  distinct  firom  copyright,  especially  as 
there  is  a  regular  way  of  passing  the 
right  of  representation  pointed  out  by 
section   22  (I)  of  the  Act,  and  in  the 


(3)  I  Ad.  &  E.  680 ;  8.  c.  3  Law  J.  Bep.  E.B. 
194. 

(4)  4  B.  &  8.  873;  i.  c  83  Law  J.  Rep.  Q.B. 
157. 
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present  case  no  entry  has  been  made  in 
the  register  in  accordance  with  that  sec- 
tion. 

Even  if  the  first  and  second  entries  be 
expunged,  the  third,  which  refers  to  the 
agreement  made  between  Groach  and 
Adams  under  section  4  (1)  as  to  the  ex- 
tension of  time  shoald  remain,  as  it 
secures  Adams  certain  benefits  in  case  of 
the  death  of  the  author. 

F,  Baikes,  for  Hutchings  &  Bomer. — 
Before  the  passing  of  the  Act  of  Victoria 
these  songs  were  in  a  sense  public  pro- 
perty; there  was  a  copyright  in  thdm; 
but  any  person  could  perform  them :  the 
right  of  exclusive  performance  was  cre- 
ated by  5  &  6  Vict.  o.  45,  and  it  is  ex- 
pressly enacted  in  section  28  (1)  that 
nothing  in  the  Act  shall  "  vary  any  right 
snbeistmg  at  the  time  of  passing  this 
Act,"  except  by  express  enactment,  as 
in  the  case  in  section  4  (1),  where  the 
term  of  copyright  is  expressly  extended. 
It  is,  moreover,  not  probable  that  this 
Act  was  intended  to  be  retrospective,  for 
it  might  cause  persons  who  had  inno- 
cently performed  songs  before  this  new 
right  was  created  to  be  subjected  to  heavy 
paialties.  There  was  in  3  &  4  Will.  4,  c. 
15,  a  retro^>ective  provision  in  section  1, 
but  there  is  no  similar  provision  in  5  & 
6  Vict.  c.  45. 

The  appellant  is  estopped  from  den3ring 
the  respondents'  right,  for  Grouch  assigned 
his  alleged  right  to  him  after  a  judgment 
of  the  Queen's  Bench  Division  ordering 
an  entry  similar  to  those  the  subject  of 
this  appeal  to  be  expunged,  and  pending 
his  appeal  from  that  order;  he  failed 
to  give  security  for  costfl  as  ordered, 
and  his  appeal  has  consequently  been 
struck  out,  so  that  the  judgment  of  the 
Queen's  Bench  Division  stands,  and  that 
judgment  being  a  judgment  in  favour  of 
Hutchings  &  Bomer  binds  Grouch  and 
his  privies,  of  whom  Adams,  a  direct  as- 
signee from  Crouch,  is  one — The  Queen  v. 
Eartmgton  (5);  Huffer  v.  Allen  (6). 
This  is  importont  because  Crouch,  not 
being  now  resident  in  England,  cannot 
be  prevented  in  any  other  way    from 

(6)  4  E.  &  B,  780 ;  b.  c.  24  Law  3.  Bep.  M.C.  98. 
(6)  36  Law  J.  Hep.  Exch.  17 ;  s.  c.  Law  Rep. 

2  Kzch.  16. 


making  fresh  assignments,  and  thus 
causing  fresh  entries  to  be  made,  as  he 
cannot  be  niade  liable  to  the  penalties 
imposed  by  section  12  (1)  on  persons  who 
wilfully  make  or  cause  to  be  made  false 
entries  on  the  register.  Next,  the  respon- 
dents have  a  goMl  title  under  the  earlier 
deed  of  assignment  by  Crouch ;  they  do 
not  claim  by  virtue  of  any  assignment 
entered  on  tne  r^rister,  and  therefore  sec- 
tion 22  (1)  does  not  apply  to  them ;  they 
claim  under  the  deed  which  conveyed  to 
their  predecessors  in  title  both  the  oop)r- 
right  and  something  more,  that  is  all  the 
rights  which  Grouch  had  prior  to  the  pass- 
ing of  5  &  6  Vict.  c.  45,  and  all  the  nghts 
he  acquired  by  that  Act,  one  of  ^hich  was 
the  right  of  exclusive  peiformance  of 
these  songs.  The  deed  of  1843  evidently 
and  intentionally  transfers  to  D'Almaine 
two  distinct  rights,  first,  the  copyright, 
and  then  and  in  addition  all  the  estate, 
right,  title,  interest,  benefit  and  claim  at 
law  and  in  equity,  and  such  large  words 
as  these  must  be  held  to  convey  to  the 
assignee  every  kind  of  interest  which  the 
assignor  had. 

0.  Turner,  in  reply. 

B&AMWELL,  L.J. — I  am  of  opinion  that 
this  judgment  must  be  affirmed.  I  think 
that  the  Act  of  5  &  6  Vict,  is  retro- 
spective, but  as  the  provisions  of  3  &  4 
Will.  4.  c.  15  were  not  brought  to  the 
notice  of  the  Queen's  Bench  Division  we 
are  not  in  fact  overruling  the  opinion  of 
that  Court.  I  think  that  the  provisions 
of  the  statute  of  Victoria  apply  to  all 
musical  compoBitions  published  within 
ten  years  before  the  passing  of  that  Act, 
and  I  may  observe  that  there  is  no  reason 
why  a  statute  should  not  be  retrospective 
in  this  sense,  for  it  does  not  operate  re- 
trospectively so  as  to  cause  anyone  to 
incur  any  penalty  for  anything  done 
prior  to  the  passing  of  the  Act.  I  am  of 
opinion  that  Gronch  had  not,  when  the 
entries  were  made  which  have  been  ex- 
punged, any  right  or  property  which  he 
could  sell  or  assign  to  Adams,  for  he  had 
already  parted,  by  the  deed  made  in 
1843,  with  all  his  right  and  property  to 
D'Almaine  &  Mackinlay.  It  may  be 
observed  that  there  is  a  difference  be- 
tween musical  composition  and  a  book. 
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A  book  IS  amaterial  iihing  and  a  chattel, 
whereas  the  composer  of  a  tune  may 
never  commit  it  to  paper,  and  maj  plaj 
it  or  eiag  it  to  a  pablisher  or  a  friend 
withont  ever  rednoing  it  into  the  form 
and  Bubatanoe  of  a  chattel.  I  do  not  think 
that  onr  decision  in  any  way -depends 
upon  this  distinction, '  for  I  think  that 
the  large  words  of  this  deed  would  pass 
to  the  assignee  the  sole  right  of  repre- 
sentation of  these  songs  as  well  as  the 
copyright.  By  that  deed  Crouch  assigned 
all  his  present  and  future  vested  and  con- 
tingent copyright  in  the  books,  pieces  or 
compositions  of  music  and  the  sole  and 
exclusive  right  and  liberty  of  printing 
and  publishing  the  same.  The  deed  then 
refers  to  the  statute  of  Victoria  and  adds, 
"  together  with  all  other  the  estate,  right, 
title,  interest,  property,  contingent  pos- 
sibility, benefit,  claim  and  demand  what- 
soever, both  at  law  and  in  equity  of  tiim 
the  said  Crouch." 

Now  the  words  that  I  have  just  read 
are  very  large  and  general  words  and 
seem  to  be  intended  to  convey  everything 
that  large  words  could  convey,  and  I  do 
not  think  that  their  sense  can  be  restricted 
80  as  to  limit  them  to  an  assignment  of 
copyright  only,  but  they  must  be  held  to 
convey  to  D'Almaine  any  property  in  or 
right  of  representation  ot  these  songs 
that  Crouch  then  had.  This  being  my 
judgment  anything  that  I  might  say  on 
the  question  of  estoppel  would  be  said  to 
be  an  obiter  dietii/m,  so  that  I  content 
myself  with  saying  that  I  do  not  think 
there  is  any  estoppel  here. 

BsBTT,  L.J. — ^I  think  that  the  statute 
of  Victoria  is  retrospective  in  this  sense, 
that  it  gives  the  exclusive  right  of  repre- 
sentation in  musical  compositious  pub- 
lished within  ten  years  before  the  passing 
of  the  Act  to  the  author  from  the  date  of 
the  passing  of  the  Act  for  the  time  pro- 
vided by  the  Act.  The  statute  of  Vic- 
toria incorporates  certain  parts  of  the 
statute  of  3  <fe  4  Will.  4,  and  the  effect  is  as 
though  those  parts  of  the  earlier  statute 
were  written  again  in  the  kter  statute, 
and  made  appUcable  to  musical  compo- 
sitions published  within  ten  years  before 
the  passing  of  the  Act.  There  is  in 
section  20  of  5  4  6  Vict,  c.  45  (1)  an 


MICHAELMAS  1878  M  MICHAELMAS  1879. 


609 


express  enactment  with  regard  to  the 
right  of  representing  or  performing  mu- 
sical compositions,  and  I  do  not  think 
that  section  28  (1)  of  the  same  Act  limits 
the  force  and  operation  of  that  express 
enactment  or  prevents  the  provisions  of 
the  earlier  stiatute  from  applying  to 
mnsical  compositions  and  the  right  of 
representing  and  performing  them. 

I  am  of  opinion  that  the  order  made 
by  the  Queen's  Bench  Division  must  ^ 
stand,  because  Adams  could  not  rightly 
have  these  entries  made,  inasmuch  as 
Crouch  had  not  at  the  time  of  the  assign- 
ment to  Adams  any  property  or  right  of 
representation  which  he  could  transfer  to 
Adams,  and  therefore  Adams  derived 
under  the  assignment  &om  Crouch  no 
intereM  or  right  which  would  justify  him 
in  maViTig  these  entries.  There  may  be 
distinct  and  separate  rights  in  a  musical 
composition,  that  is  to  say  a  copyright 
and  the  exclusive  right  of  representotion, 
and  this  latter  right  is  a  property,  so 
that  there  are  under  the  Act  of  Victoria 
two  rights  of  property  which  may  be 
dealt  with  separately,  and  which  may 
belong  to  different  owners.  Now  this 
deed  was  executed  after  the  passing  of 
the  6th  Vict.  c.  45,  and  the  psjiies  were 
evidently  acquainted  with  the  provisions 
of  that  statute,  for  the  deed  refers  to  the 
statute  and  the  recitals  refer  to  the  dis- 
tinction between  the  two  kinds  of  property 
and  state  that  Crouch  had  contracted  to 
sell  bis  "  copyright  and  property."  The 
deed  then  assigns  "  the  copyright  "  and 
further  adds,  together  with  all  other  the 
estate,  right,  title,  interest,  property  and 
benefit  whatsoever.  These  words  seem  to 
me  to  include  the  right  of  exclusive  repre- 
sentation, the  word  "  property  "  includes 
it  and  I  ^ould  be  inched  to  say  that  the 
word  "  benefit "  includes  it  as  well.  It 
is,  however,  said  that  the  words  to  which 
I  have  referred  are  general  words  follow- 
ing after  particular  words,  and  therefore 
that  their  operation  cannot  extend  beyond 
the  meaning  of  the  particular  words.  I 
do  not  think  that  that  rule  of  construc- 
tion is  so  fully  applicable  to  deeds  of 
conveyance  as  to  Acts  of  Parliament,  and 
there  is  another  rule  which  does  apply 
to  such  deeds,  and  that  is,  that  in  doubt- 
ful cases  words  shall  be  construed  most 
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strongly  against  the  grantor.  Now  the 
words  which  we  have  to  consider  are 
words  of  grant,  and  introdaoed  as  they 
are  by  "  together  with,"  they  appear  to 
me  to  be  intended  to  pass  something  in 
addition  to  that  which  has  been  already 
passed.  Therefore  taking  into  acooimt 
tho  words  of  the  statute,  the  words  of 
the  deed  and  the  conduct  of  the  parties, 
I  think  that  the  parties  to  that  deed  in- 
tended that  both  the  copyright  and  the 
exclusive  right  of  representation  should 
pass  by  the  words  of  grant  in  that  deed. 
If  so,  then  no  later  assignment  by  Crouch 
could  give  any  assignee  any  title,  and 
Adams  as  such  assignee  has  no  right  to 
have  these  entries  retained.  They  are  all 
futile  and  they  mnst,  as  has  been  said  by 
the  Queen's  Bench  Division,  be  expunged. 
I  give  no  opinion  on  the  question  of 
estoppel. 

GoiTON,  Ii.J.  —  I  am  of  the  same 
opinion.  The  6th  Yict.  o.  45  applies 
to  musical  compositions  published  before 
that  Act  was  passed,  for  it  embodies  the 
provisions  of  the  statute  of  3  A;  4  Will.  4, 
and  puts  musical  compositions  on  the 
same  footing  as  dramatic  compositions 
were  placed  under  that  Act.  The  re- 
spondents had,  when  Crouch  made  his 
assignment  to  Adams,  a  title,  under  an 
assignment  by  an  earlier  deed,  to  the 
same  right  as  that  which  Adams  claims. 
The  right  of  representation  is  a  creation 
of  5  <fe  6  Vict.  0.  45,  and  this  right  is 
made  by  the  statute  a  property  of  the 
author.     The  deed  under  which  the  re- 

rndents  claim  waa  made  shortly  after 
&  &  6  Yict.  c.  45,  was  passed  and 
contains  a  reference  to  it.  The  first 
part  of  the  clause  in  the  deed  relates 
to  the  transfier  of  the  copyright,  but  the 
words  which  follow  evidently  describe  a 
further  property,  that  is  the  right  of  ex- 
clusive represenlation,  and  therefore  the 
conveyance  to  D' Almaine  conveys  botii  the 
copyright  and  the  right  of  representation, 
and  the  entries  made  by  Adams  must  be 
enunged.  It  was  suggested  that  the 
third  set  of  entries  which  was  made  in 
pursuance  of  the  provisions  of  section  4 
might  be  allowed  to  remain  even  though 
the  two  earlier  entries  were  expunged. 
We   were   inclined  to  think  that  those 


two  entries  were  nugatory,  but  even  if 
this  be  so  I  think  that  those  entries  should 
be  expunged  as  well  as  the  others  and 
that  nothing  should  be  left  on  the  register 
which  would  tend  to  injure  the  property 
in  and  right  of  performing  these  songs  in 
the  hands  of  Hutohings  &  Romer. 

Judgment  affirmed. 


SoIieitoM— Walter,  J^rvia  &   Triseott,  tot  ap- 
pellant ;  H.  S.  RoMell,  for  Teapondents. 


[IN  THE  COUBT  OF  APPEAL.] 
(Appeal  from  the  Exehequer  Dintion.} 

THB  CENTiaL  AFRICAN  TRADINO 

COMPAlfT  V.  GEOVE. 
OBOVB  V.  THE  CENTRAL  AFRICAN 
TRADINO  COUPANTANDTAUB- 
.      MAN.* 


1879. 
May  7. 


Practice — Joinder  of  Parties — Joinder 
of  Third  Person  as  Defendant  to  Connter- 
cZauA — Bules  of  Supreme  Court,  Order 
XXn.  rule  5— Order  XVJ.  rule  17. 

In  (Ml  action  for  money  lent  the  defend- 
ant set  up  a  counter-claim,  in  which  he 
joined  one  T.  as  defendant  to  the  counter- 
claim under  Order  XXII.  rule  5,  and 
alleged  a  contract  between  himself  and  T., 
and  a  breach  thereof  by  T.  ;  that  the  con- 
tract had  been  transferred  from  T.  to  the 
plaintiffs;  and  that  tlie  plaintiffs  had 
broken  it.  He  then  claimed  damages 
against  the  plaintiffs,  and,  in  the  alterna- 
tive, against  T. : — 

Held,  that  T.  was  not  properly  joined  as 
co-defendant  to  the  covnter-daim  under 
Order  XXII.  rule  5,  but  that  the  defendant 
should  have  applied  to  have  the  queeOott 
determined  as  against  T.  under  Order  XVI. 
rule  17. 

Action  for  money  lent.  Writ  specially 
endorsed,  and  notice  in  lieu  of  statement 
of  claim.  The  defendant  pleaded  a  set-off 
and  counter-claim,   joining  one    O.  D. 

*  Cbram  BramireU,  L.7.;  Baggallay,  L.T. ;  and 
Theaiger,  L.  J. 


Digitized  by 


Google 


Vol.  48.] 


MICHAWT.MAS  1878  to  MIOHASLMAS  1879. 


611 


Central  African  Trading  Co.  r.  Orove  (Afp.),  Eiea. 


Tanbman  fta  defendant  in  the  coanter- 
claim,  and  alleging  that  in  1876  G.  D. 
Tanbman  had  porchased  a  trading  busi- 
ness carried  on  npon  the  river  Niger  by 
a  firm  of  Holland,  Jaqnes  &  Co.,  of  'which 
Grove  was  the  principal  and  active  part- 
ner ;  that  it  had  been  agreed  as  the  price 
of  the  business  G.  D.  Tanbman  should 
obtain  £rom  Messrs.  Martin,  bankers,  and 
from  J.  G.  Tanbman  (who  had  charges 
npon  the  goodwill  and  effects  of  the 
business)  a  fall  and  complete  discharge 
and  indemnity  from  aU  claims;  that  he 
should  pay  Grove's  debts  to  the  amount 
of  1,5001.,  and  meet  all  due  and  accruing 
liabilities  in  respect  of  a  certain  under- 
writing business  carried  on  by  the  firm, 
and  should  secure  and  pay  to  Grove  one- 
third  share  of  the  profits  to  be  made  in 
the  business,  and  to  pay  Grove  annually 
the  sum  of  6002.;  that,  in  pursuance 
of  the  agreement,  the  business  was  trans- 
ferred by  Grove  and  his  partner  to  Tanb- 
man; tiiat  Tanbman  made  default  in 
obtaining  tke  indemnity  and  discharge 
from  Messrs.  Martin  in  meeting  Groves' 
liabilities  in  respect  of  the  underwriting 
business,  and  in  paying  him  one-third  of 
the  underwriting  business  and  part  of  the 
annuity  of  6002. ;  that  afterwards  Tanb- 
man and  others,  including  Grove,  were 
incorporated  as  the  Central  African 
Trading  Company,  the  company  being 
formed  with  the  object  of  taking  over 
and  carrying  on  the  business  purchased 
by  Tanbman  from  Grove. 

The  statement  of  counter-claim  pro- 
ceeded as  follows : — 

"  The  said  company  accordingly  took 
over  the  said  business  and  adopted  the 
agreement  entered  into  by  the  defendant 
tubman  with  the  now  phuntiff  (Grove), 
and    promised    and    agreed    with    the 

Elaintiff  (Grove),  in  consideration  of 
ia  making  over  the  said  Niger  bnsiness 
of  Holland,  Jaques  k  Co.,  that  they 
would  perform  all  the  terms  of  the 
said  first-mentioned  agreement.  The 
plaintiff  (Grove)  made  over  the  said 
business,  and  all  thingpj  were  done,  &c., 
necessary  to  entitle  the  plaintiff  (Grove) 
to  have  the  said  last-mentioned  agree- 
ment performed  by  the  Central  African 
Trading  Company,  yet,  although  the  said 
<»mpany  paid  certain  liabilities  of  the 


plaintiff  and  a  portion  of  the  said  annuity, 
they  have  failed  to  perform  the  whole 
terms  thereof.  They  have  not  secured 
the  plaintiff  against  his  liabilities  in  re- 
spect of  the  said  underwriting  business, 
nor  have  they  obtained  a  complete  in- 
demnity and  dischargre  firom  Messrs. 
Martin,  nor  have  they  paid  to  the  plain- 
tiff the  unpaid  portion  of  his  annuily  of 
6002." 

The  plaintiff  in  the  counter-claim 
(Grove)  then  claimed  damans  against 
the  Central  A&ican  Trading  Company 
for  breach  of  the  said  agreement,  and,  in 
the  alternative,  claimed  damages  a^&inat 
G.  D.  Tanbman  for  breach  of  the  agree- 
ment entered  into  between  him  and  the 
plaintiff  (Grove).  He  further  claimed 
an  account  from  both  defendanto,  and 
that  they  should  be  ordered  to  obtain  an 
indemnity  from  Messrs.  Martin,  and  to 
pay  the  unpaid  portion  of  the  annuity  of 
6002.,  <fcc. 

The  defendant  Tanbman  applied  to  the 
Master  in  Chambers,  under  Order  XXII. 
rule  9,  to  have  bis  name  struck  out  of 
the  counter-claim,  as  having  been  impro- 
perly joined.  The  Master  refused  to 
make  the  order,  as  did  Denman,  J.,  on 
appeal.  The  Divisional  Court,  however, 
made  the  order,  being  of  opinion  that, 
though  the  present  case  was  probably 
one  to  which  section  24,  sub-sec.  3  of  the 
Judicature  Act,  1878,  was  intended  to 
apply,  there  was  no  machinery  provided 
by  the  rules  by  which  Tanbman  could 
properly  be  made  a  party. 

The  defendant  in  the  action  (Grove) 
appealed. 

Onimp,  for  the  defendant. — ^Tanbman 
is  rightiy  joined  under  Order  XXIL 
rule  5.  Turner  t.  The  ISedmetfard  Oas 
Company  (1)  is  a  case  similar  to  this. 
There  the  defendants  joined  one  Bound 
as  co-defendant  in  the  counter-claim, 
because  he  bad  g^ven  a  bond  to  the  de- 
fendant in  the  action  for  the  due  per- 
formance of  the  contract  in  respect  of 
which  the  counter-claim  was  made. 

[Bagqallay,  L.  J. — Was  not  your  proper 

(1)  47  Law  J.  Rep.  Exch.  296;  b.  c.  Law 
Rep.  3  Ex.  S.  US. 
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course  to  give  notice  under  Order  XVI. 
rule  17?  (2)] 

We  do  not  daim  an  indemnity,  but  to 
be  relieved  altogether  from  UabiliW.  Tre. 
leaven  t.  Bray  (3)  and  Bear  t.  Stoorder 
(4)  are  on  the  same  footing  as  the  pre- 
sent case.  In  Treleaven  y.  Bray  (3) 
Hellish,  L.J.,  says — "  It  would  be  in- 
tolerable that  a  plaintiff  who  might  have 
a  good  case  against  the  original  defend- 
ant should  be  compelled  to  wait  for  his 
remedy  while  the  defendants  were  fight- 
ing inter  se."  The  true  test  is,  Could 
the  counter-claim  be  the  subject  of  a 
cross  action,  in  which  the  party  sought 
to  be  joined  could  be  made  a  co-defend- 
ant ?     See  Padwiek  y.  Scott  (5). 

[Thesiogb,  L.J. — I  do  not  see  in  the 
counter-claim  the  necessary  connection 
between  the  subject  of  the  counter-claim 
and  the  original  subject  of  the  action.] 

It  is  apparent  when  the  whole  of  the 
pleadings  is  read  together. 

(2)  By  Order  XXII.  mle  8.  "  Where  a  defen- 
dant by  his  defence  sets  np  any  connter-claim 
which  raises  questions  betVreen  himself  and  the 

Elaintiff,  along  with  any  other  person  or  persons, 
e  shall  add  to  the  title  of  his  defence  a  farther 
Utle,  similar  to  the  title  in  a  statement  of  com- 
plaint, setting  forth  the  names  of  the  persons  vho, 
if  such  connter-claim  were  to  be  enforced  by  cross 
action,  would  be  defendants  to  snch  cross  action, 
and  shall  deliver  his  defence  to  such  of  them  as 
are  parties  to  the  action  within  the  period  within 
which  he  is  required  to  deliver  it  to  the  plain- 
tiff." 

By  Order  XXII.  role  6.  "  Where  any  snch  per- 
son, as  in  the  last  preceding  rule  mentioned,  is 
not  a  party  to  the  action,  he  shall  be  summoned 
to  appear  by  being  served  with  a  copy  of  the 
defence,"  &c. 

By  Order  XVI.  rule  17.  "  Where  a  defendant  is 
or  claimB  to  be  entitled  to  contribution  or  indem- 
nity, or  any  other  remedy  or  relief,  over  against 
any  other  person,  or  whoie  from  any  other  cause 
it  appears  to  the  Court  or  a  Judge  that  a  qnestion 
in  me  action  should  be  determined,  not  only  as 
between  the  plaintiff  and  the  defendant,  but  as 
between  the  plaintiff,  defendant  and  any  other 
person,  or  between  any  or  either  of  them,  the 
Court  or  Judge  may,  on  notice  being  given  to  such 
last-mentioned  person,  make  such  order  as  may 
be  proper  for  having  the  question  so  deter- 
mined. 

(3)  46  Law  J,  Bep.  Chane.  113 ;  8.  c.  law  Bep. 

1  Ch.  D.  176. 

(4)  46  Law  J.  Bep.  Chanc  100 ;  a  c.  Law  Bep. 
4  Ch.  D.  476. 

(5)  46  Law  3.  Bep.  Chano.  360;  s.  c.  Law  Bep. 

2  Ch.  D.fiO. 


Oainsford  Bnuse,  for  the  plaintiflb  and 
for  Taubman. — The  claim  against  Taub- 
man  ia  not  a  qnestion  "raised  along 
with"  the  claim  a^tinst  the  company; 
it  is  quite  collateral.  It  is  merely  an 
altematire  claim  against  Taubman.  The 
company's  answer  to  the  counter-claim 
against  them  is  that  they  never  took  over 
the  agreement.  Why  should  they  be 
delayed  in  their  action  while  the  defend- 
ant  settles  his  differences  with  Taubman  P 

Taubman  should  have  been  served 
with  notice  under  Order  XVT.  mle  1?, 
when  the  Judge  could  have  joined  him, 
if  he  thought  fit,  under  role  19  of  the 
same  order ;  or  he  could  have  been  served 
with  notice  under  Order  XVI.  rule  18,  so 
as  to  be  bound  by  the  result  of  this  action. 

Beastwell,  L.J. — I  am  of  opinion  that 
this  rule  must  be  discharged. '  I  entirely 
agree  with  the  Queen's'Bench  Division 
in  feeling  a  wish  that  this  case  could  be 
tried,  so  that  all  the  questions  could  be 
decided  together.  But  I  think,  on  con- 
sideration, that  it  cannot  be  done.  I 
think  this  case  is  not  within  the  rule,  and 
that  the  mle  was  not  intended  to  com- 
prehend such  a  case. 

The  matter  is  in  a  dilemma.  Either 
there  has  been  a  novation  or  not.  If 
there  has  been  a  novation  there  is  no 
cause  of  action  against  Taubman,  and  he 
is  not  wanted  as  a  defendant  to  the 
counter-claim.  If  there  has  not  been  a 
novation,  all  that  the  defendant  in  the 
action  alleges  is  this ; — ^Maybe  I  owe  the 
money  to  the  company,  but  if  I  do,  I  am 
entitled  to  a  remedy  over  against  or  an 
indemnity  from  Taubman.  But  that 
brings  the  case  under  Order  XVI. 
rale  17. 

The  only  doubt  in  my  mind  has  been 
whether  there  is  not  a  tertvum  gwd,  sup- 
posing the  defendant  to  be  uncertain 
whether  there  has  been  a  novation  or 
not.  But  I  think  such  uncertainty  can- 
not help  the  defendant.  If,  supposing 
the  matter  to  be  certain,  the  defendant 
had  no  right  to  join  Taubman  as  a  parfy 
to  the  action,  he  can  have  no  further 
right,  because  the  matter  is  uncertain. 
Ajq  action  would  lie  in  the  alternative 
against  the  company  or  Taubman  if  the 
defendant  were  bringing  an  action,  and 
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Vol.  48.] 

Crntml  4friean  TVoiKn^  Co.  r.  Qtwe  (App.),  Excb, 
the  hardship  which  was  mentioned  by      [IN  THE  DIVISIONAL  COURT  FOR  THE 
Mellish,  L.J,  in  the  cam  dted  for  the  <*-B-  C.P.  AND  EXCH.  DIVISIONS.] 

defendajit,  is  amply  provided  for  by  role       1879.    1  bell  v.  the  nobth  staffobd- 
17  of  Order  XVi.  Jan,  16.  j        bhirb  railwat  company. 


BaooaUiAT,  L.J. — I  am  of  the  same 
opinion,  and  have  nothing  to  add. 

Thbsioib,  L.J. — I  thonght  for  some 
time  that  the  case  might  be  put  in  this 
war,  via.,  that  the  defendant's  connter- 
claim  was  in  the  nature  of  a  bill  for 
specific  performance  of  an  agreement, 
that  the  agreement  had  been  transferred 
to  the  company,  and  the  company  had 
taken  assets  subject  to  the  provisions  of 
that  agreement,  and  therefore  Taubman 
and  the  company  wonld  be  properly  par> 
ties  to  such  suit,  and  that,  under  Order 
XIX.  rule  3,  tlus  was  a  case  in  which 
both  the  company  and  Taubman  might 
have  been  made  parties  in  this  action. 
Then  it  struck  me  that  the  terms  of  rule 
5  of  Order  XXII.  were  wide  enough  to 
include  this  case. 

But  after  hearing  the  arguments  I  am 
of  opinion  that  the  case  must  be  put  as 
it  was  put  by  Lord  Justice  Bramwell. 
If  the  defendant  alleges  that  there  was 
a  novation,  and  that  the  company  are 
liable  to  perform  Taubman's  agreement, 
then  Taubman  is  no  longer  liable,  and  is 
not  a  necessaiy  party  in  order  to  ascer- 
tain the  defendant's  rights;  but  if  we 
assume  that  there  has  been  no  novation, 
then  we  are  met  by  the  fiiMst  that  the 
whole  of  the  counter-claim  is  not  a  claim 
against  the  company,  but  a  claim  for 
indemnity  against  Taubman,  which,  if  it 
is  introduced  into  the  case  at  all,  is  not 
under  Order  XXII.,  but  under  rule  17  of 
Order  XVI. 

Jttdgmmt  affirmed. 


Solidton— Flnx  &  Co.,  tbr  plaintiff! ;  Elnulie, 
Fonyth  &  Sedgwick,  for  defendaiit. 


Vol.  48.— Q.&.  OF.  te  Ezck. 


PracHee  —  Time  for  appealing  from 
Matter  to  Judge  at  Ohambers — Bules  of 
Ootirt,  1875— Order  LIV.  rule  4 

Rule  4,  Order  LIV.  when  interpreted  by 
compariton  toiih  rule  6  of  the  same  Order, 
reqwret  that  an  appeal  strnimom  from  a 
Master  to  a  Judge  at  chambers  should  not 
only  be  taken  out  within  four  days,  but  also 
made  returnable  within  four  days. 

The  defendants  had  taken  out  a  sum- 
mons to  stay  all  further  proceedings  in 
the  action,  on  the  ground  tluit  the  writ  had 
expired.  This  summons  was  heard  on  the 
23rd  of  December,  1878,  before  Master 
Hodgson,  who  endorsed  "  no  order."  On 
the  24th  of  December,  the  defendants 
took  out  an  appeal  summons,  wliich  was 
filled  in  by  the  Judge's  clerk  as  return- 
able on  the  Slst  of  December.  When  it 
came  on  for  hearing  on  that  day  before 
Hawkins,  J.,  he  dismissed  the  appeal  as 
not  haying  been  made  within  four  days, 
and  therefore  out  of  time.  As  a  matter 
of  fact,  a  Jndgfe  had  sat  at  chambers  on 
the  27th  of  December,  which  would  have 
been  within  the  time.  The  defendants 
then  brought  the  present  appeal  against 
the  order  of  Hawkms,  J. 

Bules  4  and  6  of  Order  LIV.  are  as 
foUows : — 

"  4.  Any  person  affected  by  any  Order 
or  decision  of  a  Master  may  appeal  there- 
from to  a  Judge  at  Chambers.  Such 
appeal  shall  be  by  summons,  within  four 
days  of  the  decision  complained  of,  or 
such  further  time  as  may  be  allowed  by  a 
Judge  or  Master. 

"  6.  .  .  .  Every  appeal  to  the  Court 
from  any  decision  at  chambers  shall  be 
b^  motion,  and  shall  be  made  within 
eight  days  after  the  decision  appealed 
against." 

Qraham,    for  the    defendants. — ^It   is 

enough  if  the  appeal  summons  be  issued 

within  four  days.     There  is  nothing  in 

the  rule  which  requires  the  summons  to 

8U 
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be  heard  witMn  four  days.  The  fitalt,  if 
fianlt  there  has  been,  rests  with  the 
Judge's  clerk.  In  accordance  with  the 
new  rales  regulating  the  bosiness  at 
chambers,  the  clerk  has  to  fill  in  the 
summons  with  the  date  and  hour  when  it 
is  returnable. 

[Pke  Ctjkiam. — ^If  the  clerk  was  wrong, 
yon  ought  to  have  taken  oat  a  fresh 
sommons  for  extension  of  time,  and  so 
kept  your  appeal  summons  alive.] 

Ghuld,  for  the  plaintiff,  was  not  called 
upon. 

Kbllt,  O.B. — The  party  who  tries  to 
prevent  a  case  being  heard  on  its  merits 
most  shew  that  he  has  himself  used  due 
diligence  at  every  step.  The  rule  of 
practice  is  clear  and  express.  Just  as  in 
the  case  of  an  appeal  firom  chambers  to 
the  Court,  it  is  not  enough  that  noiaoe  of 
motion  be  given  within  eight  days,  but 
the  motion  most  be  either  heard  within 
eight  days  or  the  time  extended  ;  so  an 
appeal  summons  at  chambers  must  be 
taken  out  so  as  to  be  heard  within  four 
days.  There  may  be  a  discretion  in  the 
Judge  to  extend  the  time^  but  Utaa  was 
not  a  case  to  exercise  it. 

Pollock,  B. — To  any  one  who  reads 
rule  4  of  Order  LIV.  by  the  side  of  rule 
6,  the  practice  is  clear.  The  summons 
must  be  heard  within  four  days,  the 
motion  most  be  made  within  eight,  in  the 
absence  of  an  adjournment. 

Motion  dfumisted  with  eoits. 


Solicitors — Oeare  &  Son,  asents  for  J.  &  W.  J. 
Dievij,  Burton,  for  plnintiff;  Borchells,  for 
defendanta. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.   1  aiBBONS  V.  THB  LOHDON  nSAHCUL 
May  1.  J  ABBOCUTION. 

Pradice — Appeal  from  Matter — Time 
for  appealing — BhUarging  Time — Order 
LTV.  rule  4. 

Although  the  appeal  from  a  Master's  de. 
eition  miut  he  by  summont  retumahU  on  a 
day  wUhm  fowr  days  from  such  deoition  in 
order  to  comply  with  Order  LIV.  rule  4,  yd 
on  the  hearing  of  the  appeal  {even  though 
after  auoA  iMM  and  mthortt  any  express 
sfummonsfor  the  purpose),  the  Oourt  or  a 
Judge  has  powerunder  Order  LVn.  rule  6 
to  enlarge  the  time  for  appealing. 

Appeal  from  a  decision  of  Field,  J.,  at 
chambers  refusing  to  hear  an  appeal  sum- 
mons from  an  order  of  Master  Dodgson 
respecting  the  insuf&ciency  of  the  answers 
on  the  part  of  the  defendants  to  interro- 
gatories which  had  been  delivered  by  the 
plaintiff.  The  order  of  the  Master  was 
made  on  the  7th  of  April  last,  and  on  the 
10th  the  appeal  summons  was  taken  out, 
but  the  11th  being  Good  Friday,  and  the 
clerk  who  took  oat  the  summons  being 
told  at  the  Judges'  Chambers  that  the 
first  time  at  which  there  would  be  a  Judge 
at  chambers  would  be  on  the  17th,  caused 
the  summons  to  be  made  returnable  on 
the  17th.  When  the  appeal  summons 
came  to  be  heard,  Field,  J .,  dismissed  it 
on  the  ground  that  it  was  too  late, 
because,  according  to  the  authority  ot 
BeU  V.  The  North  Staffordshire  BaUway 
Company  (1),  in  order  to  comply  with 
Order  LIv .  rule  4,  the  appeal  summons 
must  be  made  returnable  within  four 
days  &om  the  decision  of  the  Master 
appealed  against.  Moreover,  in  Fox  v. 
WaJlis  (2),  the  Court  of  Appeal  had  held 
that  under  Order  LIV.  nue  6  the  notice 
of  motion  of  appeal  from  the  decision  of 
a  Judge  at  chimibers  was  too  late  when 
given  on  the  eighth  day,  because  the 
motion  could  not  &en  be  made  until  after 
the  eighth  day. 

/.  0.  MaQuw  now  moved  by  way  of 
appeal  from  such  decision  of  the  learned 

(1)  See  <mte,  p.  618;  s.  c.  Law  Bep.  4  (LB.  S. 
20fi. 

(2)  Law  Bq^.  2  CP.  D.  46. 
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Judge.— Bat  for  the  case  of  Bed  v.  The 
Norni  Staffordshire  Baihoay  Ocmpcow  (1) 
it  wonld  appear  saffioient  to  satisfy  Order 
LIV.  rale  4t  if  the  summoiis  were  taken 
oat  within  foor  days  after  the  deoiaion 
complained  of.  There  is  this  difference 
between  that  case  and  the  present  one, 
that  there,  on  the  last  of  the  foor  days 
after  the  decision  complained  of,  namely, 
the  27th  of  December,  a  Judge  sat  at 
chambers,  so  that  it  was  therefore  possible 
in  that  case  to  have  had  the  appeal  heard 
within  snch  four  days,  but  here  it  was  not 
possible,  for  the  last  of  the  four  days, 
namely,  the  11th  of  April,  was  Good 
Friday,  and  it  conld  not  haye  been  heard 
if  it  had  been  made  returnable  on  that 
day.  Howeyer,  the  learned  Judge  had 
power  to  haye  enlarged  the  time,  and 
he  ought  to  haye  done  so  here,  for  the 
mistaise  in  making  the  summons  return- 
able  on  the  17th  instead  of  the  11th  or 
12th  of  April  was  most  excusable,  and 
the  plaintiff  was  really  not  prejudiced  by 
it.  Order  LVII.  rule  6  giyes  a  Court  or 
Judge  extensive  powers  to  enlarge  the 
time  appointed  by  the  rules,  even  after 
the  expiration  of  such  time,  and  accord- 
ingly application  is  now  made  in  the 
present  case  to  enlarge  the  time  for  ap- 
pealing. 

The  Gocbt  having  stated  that  they 
were  prepared  to  enlarge  the  time,  oalled 
upon 

Qibhont,  for  the  plaintiff. — ^No  summons 
was  ever  taken  out  to  enlarge  the  time 
when  this  case  was  at  chambers,  and  by 
Order  LIV.  rule  1  it  is  stated  that  "  every 
application  at  chambers  authorised  by 
these  rules  shall  be  made  in  a  summary 
way  by  summons." 

[Dbniuh,  J. — ^May  not  the  parties  when 
they  are  before  the  Court  apply  to  enlarge 
the  time  ?] 

"So.  At  all  events  the  Court  has  no 
power  to  extend  the  time  for  appealing, 
and  so  deprive  the  plaintiff  of  a  right 
he  had  acquired  by  the  defendants  bemg 
out  of  time.  In  MeAndrew  v.  Barker  (3) 
the  Court  of  Appeal  held  that  an  appeal 
from  an  order  on  the  trial  of  an  inter- 
pleader  issue  could  not  be  brought  after 

S47  Lbw  J.  B«p.  Chane.  840;  1.0. Law  Bap. 
D.  7QI. 
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twenty-one  days.  The  appellants  then 
applied  to  the  Master  of  the  Bolls  who 
had  tried  the  issue  and  made  the  order, 
for  leave  to  appeal  notwithstanding  the 
expiration  of  tmie,  but  the  Master  of  the 
Bolls  refused  the  application,  stating, 
as  reported  in  the  Law  Boports,  "the 
Court  has  no  discretionary  power  to  de- 
prive a  litigant  of  any  advantage  given 
him  by  the  G^eral  Orders,  nnkss  there 
has  been  on  his  part  some  conduct  raising 
an  equity  against  him."  Beferenoe  may 
also  be  made  to  the  remarks  of  the 
Master  of  the  Bolls  in  KnU  y.  .Burred 
(4),  as  to  exercising  the  discretion  of 
tbe  Court  with  resj^ot  to  the  jurisdic- 
tion given  by  Lord  Caims's  Act,  21 
ft  22  Vict.  0.  27.  In  The  International 
Finaneial  Society  y.  The  Moscow  Oas  Oom- 
pony  (5)  the  Court  of  Appeal  refused  to 
make  an  order,  under  Order  LVII.  rule  6, 
to  enlarge  the  time  for  appealing,  con- 
sidering that  a  mere  mistake  or  misunder- 
standing of  the  rules  was  not  such  a 
special  circumstence  as  would  induce  the 
Court  to  give  the  special  leave  required 
to  extend  the  time.  So  blso  in  In  re 
Maniell;  Rhodes  y.  Jenkins  (6)  the  Court 
of  Appeal  held  that  the  mistake  of  the 
solicitor's  clerk  as  to  the  meaning  of  the 
rule  was  no  ground  for  extending  the 
time  for  appealing;  and  the  Master  of 
the  Bolls  in  his  judgment  said,  "  The 
opposite  party  is  not  answerable  for  the 
mistake,  and  is  entitled  to  the  benefit  of 
it  unless  he  has  done  something  to  mis- 
lead the  applicant." 

DxNiUjr,  J.— I  am  of  opinion  that  the 
appeal  in  this  case  ought  to  be  allowed  to 
proceed  notyrithstanding  that  it  was  out 
of  date.  It  has  been  contended  that  we 
ought  not  to  apply  Order  LVII.  rule  6, 
giving  power  of  enlarg^g  the  time  ap- 
pointed by  the  rules,  to  the  present  case, 
because  ia.  the  first  place  the  application 
to  enlarge  was  not  made  by  summons, 
and  in  support  of  this,  reference  has  been 
made  to  Order  LIV.  rule  1.  That  rule, 
howeyer,  is  only  applicable  to  proceedings 

(4)  47  Iaw  J.  Bap.  Chano.  868;  a.  e.  Law  Bep. 
10  Ob.  D.  481. 

(6)  47  Ian  J.  Bep.  Ohane.  258 ;  i.  c.  Iaw  Bep. 
7  Oh.  D.  241. 

(6)  47  law  J.  Bep.  Ohanc  870. 
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at  ohambera,  and  if  it  were  to  be  applied 
here  wonld  have  the  effect  of  most  dia- 
aatroosly  limiting  the  power  to  enlarge 
tiie  time  given  by  Order  LVII.  role  6, 
and  I  do  not  tmnk  that  that  was  the 
intention  of  the  mle.  On  the  contrary, 
I  think  that  it  was  intended  that  when- 
ever a  Gonrt  or  a  Judge  shonid  see  the 
existence  of  good  reason  for  enlarging 
the  time  appointed  by  the  rales,  such 
Court  or  Judge  should  enlarge  the  time 
accordingly,  and  that  they  should,  there- 
fore, have  power  to  do  so  although  no 
speoal  summons  for  that  purpose  was 
issued.  Secondly,  it  was  contended  that 
we  ought  not  to  enlarge  the  time  for 
appealing,  because  there  are  decisions  in 
which  it  has  been  held  that  the  Court 
will  not  enlarge  the  time  unless  the  pariy 
agfainst  whom  it  is  sought  to  enlarge  the 
tune  has  been  in  deEault.  No  doubt  there 
are  such  decisions,  especially  by  the  Mas. 
ter  of  the  Bolls,  but  they  have  all  been  on 
Order  LYIII.  role  15,  which  apphes  to 
limiting  appeals  to  the  Court  of  Appeal, 
from  interlocutory  orders  to  twenty-one 
days,  and  to  other  appeals  to  one  year. 
Tlutt  is  very  different  from  and  unlike 
this  case,  where  the  subject-matter  is 
an  appeal  from  the  decision  of  a  Master 
at  chambers,  and  the  time  for  which 
appeal  must,  according  to  Order  LIV. 
rule  4,  be  by  summons  within  four  days 
after  such  decision.  That  rule  has  re- 
ceived a  very  strict  construction  in  BeU 
V.  The  North  Staffordshire  BaUway  Oom- 
pany  (1),  and  the  appeal  has  been  held 
to  be  not  in  time  by  summons  within  four 
days,  unless  such  summons  itself  be  re- 
turnable within  four  days  &om  the  deci- 
sion. I  look  upon  the  decision  in  BeU  v. 
The  North  Staffordshire  Ba^ay  Oorimany 
(1)  as  unfortunate,  but  we  are  bound  by 
it,  and  the  question  here  is  whether  that 
prevents  us  m>m  enlarging  the  time  for 
appealing.  I  think  that  m  the  present 
case  there  is  good  ground  why,  if  we  can 
in  our  discretion,  we  should  enlarge  the 
time,  for  the  summons  was  made  return- 
able on  the  first  day  the  clerk  was  told 
that  the  summons  could  be  heard,  and 
to  say  that  under  these  circumstances 
the  party  is  out  of  time  for  all  purposes 
would  be  unjust,  and  in  such  a  case  I  for 
one  shonid  not  refuse  an  ^plication  to 


ertend  the  time^  nnlees  tiiere  was  soma 
decision  deciding  that  we  had  not  the 
power  to  do  so.  BeU  v.  The  North 
Staffordshire  Bailuxiy  Company  (1)  does 
not  BO  decide,  and,  besides,  the  circum- 
stances of  that  case  were  very,  different 
firom  the  present,  because  there  there  was 
a  Judge  sitting  on  the  27th  of  December, 
which  was  on  the  last  of  the  four  days 
after  the  Master's  decision,  whereas  here 
there  was  no  such  possibility  of  the  sum- 
mons being  heard  on  such  fourth  day. 
That  distinguishes  it  from  the  present 
case,  so  far  as  the  exercise  of  our  dis- 
cretion is  concerned,  and  I  think  it  only 
right  that  the  time  in  this  case  should 
be  enlarged,  and  this  appeal  heard  on 
the  merite. 

LraDLXT,  J. — I  am  of  the  same  opinion. 
I  think  that  Order  LIV.  rule  4  requires 
the  construction  which  was  put  upon  it 
by  the  Court  in  BeU r.  TheNorth  Staf. 
fordshire  Ba/Uumy  Oompamy  (1),  bat  the 
Court  there  were  not  asked,  as  we  are,  to 
enlarge  the  time.  I  think  there  is  good 
reason  why  we  should  grant  this  applica- 
tion to  enlarge  the  time.  The  summons 
was  taken  out  in  time,  and  it  was  made 
returnable  on  the  first  day  a  Judge  was 
expected  to  attend.  The  appeal  ought, 
therefore,  to  be  heard. 

Order  aecorJingly  (7). 


Soliciton— Balph  Thomas,  for  plaintiif ;  Maikby 
Se  Co.,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.        1      HOTLK  (appellant)  v. 
March  27,  28.  j   hhchman  (respondent). 

Sale  of  Food  and  Drugs  Act,  1875  (38 
^  39  Viet.  e.  63),  ss.  6, 13, 14, 17  and  20 
— "  To  the  Prejiuliee  of  the  Pturehaser  "— 
Pwokase  ly  Officer  for  Anaiysis. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.O.  97.] 


(7)  The  oonniel  for  the  plaintiff  not  being  then 
prepared  to  argoe  the  case  on  its  merits,  the  ease 
was  adjonmed  accordingly. 
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THE  COURT  OF  APPEAL.] 

{Appeal  firom  ths  Bmihequer  Division.) 

1879       1 
May  6  27  I        waddkll  v.  blogkxt.* 

8aile  o/  Ohattel — Fnvud  on,  Purehcuer— 
Meamre  of  Damages. 

The  flaiwtiff  was  induced  by  the  froMclu- 
lent  representation  of  the  defendant  to  buy 
a  quantity  of  rupee  paper.  He  sold  ii 
again  when  it  had  become  greatly  depre- 
ciated by  a  faU  in  the  value  of  sHoer  tn 
ignorance  of  the  fraud,  and  afterwards 
becoming  aware  of  the  fraud  brougJd  an 
action  against  iA«  defendant,  claiming  the 
full  loss  upon  tJis  re-sale : — 

Held,  that  ths  plaintiff  eoM  not  recover 
so  miush  of  his  loss  as  was  caused  by  the 
fall  in  the  value  of  silver. 

By  Baooallat,  L.J.,  and  Thusiobb, 
L.J. — Hie  measure  of  damages  u>as  the 
difference  between  the  price  given  by  the 
plaintiff,  and  that  which  he  could  have 
obtained  for  the  stock  in  the  market  if  he 
had  resold  on  the  day  of  the  purchase. 

By  Bbauwbll,  L.J. — The  measure  of 
damages  was  the  difference  between  the 
price  given  by  the  plaintiff  and  that  which 
he  could  have  obtained  for  the  stock,  selling 
in  reasonable  quantities  viithin  a  reasonable 
time  and  with  due  caution. 

Brookman  v.  Rothschild  (3  Sim.  153) 
commented  upon. 

Appeal  from  the  judgment  of  Baron 
Hnddleston  after  trial  without  a  jury. 

This  action  was  brought  bj  the  trustee 
of  the  bankruptcy  of  one  Peter  Lutscher, 
to  recover  damage  in  respect  of  fraudu- 
lent representations  by  which  the  defen- 
dant  induced  Peter  Lutscher  to  pur- 
chase Indian  5^  rupee  paper  to  the 
amount  of  300,0002.  The  plaintiff  churned 
43,5472.  damages. 

The  facts  were  shortly  as  follows:— 
In  August,  1875,  the  defendant  repre- 
sented to  Lutscher  that  rupee  paper 
would  be  a  profitable  investment,  and 
trusting  to  his  representations  Lutscher 
authorised  the  defendant  to  purchase  for 
him  100,0001.  rupee  paper. 

On  the  18th  of  Augost  the  defendant 

*  Coram  Bnmirall,  LJ.;  Baggallsy,  LJ.; 
and  Theaiger,  L.  J, 


delivered  to  Lutscher  two  contract  notes 
purporting  to  be  bought  notes  for  50,0002. 
and  60,0002.  rupee  paper  respectively, 
purchased  on  the  Stock  Exchange ;  each 
note  being  signed,  "  W.  A.  Luning." 

On  the  26th  of  August,  Lutscher 
authorised  the  defendant  to  make  a  for. 
ther  purchase  of  rupee  paper  to  ,the 
amount  of  200,0002.  And  on  the  27th 
of  August  the  defendant  wrote  to  Lut- 
scher :  "  I  am  glad  to  inform  yon  that  I 
have  at  last  been  able  to  secure  for  your 
account  200,0002.  India  5^  rupees  at  101, 
for  which  I  enclose  two  statements,  one 
payable  15th  proximo  and  the  other  30th. 
I  am  glad  to  have  been  able  to  save  yoa 
the  usual  commission  on  that  amount." 

The  purchases  were  completed  by 
Lutscher  in  the  belief  that  they  were 
bona  fide  purchases  by  the  defendant  on 
behalf  of  Lutscher  upon  the  Stock  Ex- 
change. After  the  purchases  the  rupee 
paper  rapidly  deteriorated  in  value,  and 
in  March,  1876,  was  sold  by  Lutscher  at 
a  loss  of  43,0002. 

In  April,  1876,  Lutscher  filed  his  peti- 
tion for  liquidation  by  arrangement  on 
the  6th  of  May.  The  plaintiff  was  a^ 
pointed  hia  trastee,  and  in  June,  1877, 
the  plaintiff  discovered  that  the  represen- 
tations of  the  defendant  with  re^urd  to 
the  purchases  of  the  rupee  paper  were 
untrue,  and  that  in  fiust  the  defendant 
had  made  no  purchases  of  rupee  paper 
for  Lutscher  on  the  Stock  Exchange,  but 
had  transferred  to  him  certain  rupee 
paper  then  belonging  to  himself. 

The  plaintiff  thereupon  brought  this 
action,  claiming  the  full  amount  of  the 
difference  between  the  price  paid  by 
Lutscher  and  the  price  at  which  he  sold 
the  paper  in  March,  1875. 

The  action  was  brought  in  the  Chancery 
Division  and  was  sent  by  the  Master  of 
the  Bolls  to  be  tried  at  Westminster  in 
the  Exchequer  Division. 

At  the  trial,  which  took  place  before 
Baron  Huddleston  on  the  2nd  and  6th 
of  August,  the  jury  were  discharged  by 
consent,  and  the  issue  was  tried  oy  the 
learned  Judge  without  a  jniy.  His 
Lcnrdship  found  that  the  derenoBiit  had 
been  gwHty  of  a  fraudulent  misrepresen- 
tation, in  pretending  that  he  hail  pur- 
chased the  110,0002.  and  the  200,0001. 
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nipee  paper  oa  Latscler's  aoooont  in  tha 
market,  and  was  not  (as  in  Cact  be  was) 
sellinff  his  own  stock  to  Lntsoher;  and 
that  Latsofaer  had  parted  with  his  money 
in  the  pnrchase  of  the  rupee  paper  on 
the  faith  of  that  representation ;  and 
directed  md^^ent  to  be  entered  for  the 
plaintiff  for  the  fnll  amount  of  the  claim. 

An  order  nisi  for  a  new  trial  was  after- 
wards  obtained  in  the  Court  of  Appeal 
on  the  ground  that  the  damages  were 
excessive,  and  notice  of  appesJ  against 
the  judgment  was  also  served  upon  the 
plaintiff. 

The  arguments  upon  the  order  nisi 
and  on  the  appeal  were  heard  together  on 
the6thof  Ibj,  1879. 

B.  E.  Webster  and  Warmington,  for  the 
plaintiff,  against  the  order  and  in  sup- 
port of  the  judgment. — The  damages  are 
rightly  assessed.  The  plaintiff  is  entitled 
to  recover  snch  damages  as  have  resulted 
to  him  by  taking  the  shares.  If  that  ex- 
tends to  the  full  price  paid  for  them,  he 
is  entitled  to  it.  See  the  judgment  of 
Lord  Chief  Justice  Cookbum  in  Twyeross 
T.  Qromt  (1).  The  same  view  was  held 
by  Lords  Justices  Bramwell  and  Brett 
(at  pp.  651,  676). 

[Bbauwell,  L.J. — Bat  the  loss  here 
was  in  consequence  of  the  fall  of  the 
price  of  silver.  In  Twyoross  v.  Qrcmt  (1), 
it  was  the  consequence  of  the  worthless- 
nees  of  the  shares  sold.] 

But  the  plaintiff  would  not  have  lost 
his  money  if  he  had  not  bonght  the  rupee 
paper.  The  loss  was  therefore  the  direct 
and  actual  consequence  of  his  acting  on 
the  faith  of  the  defendant's  representa- 
tion— MvMett  V.  Mason  (2). 

Broohman  v.  SoihschUd  (8)  is  directly 
in  point.  In  that  case  the  defendant 
was  ordered  to  sell  French  rentes  for  the 
plaintiff,  and  instead  of  selling  them  on 
the  market  sold  them  to  himself,  giving 
the  plaintiff  credit  for  the  price.  The 
Court  ordered  the  transactions  to  be  set 
aside.    The  plaintiff  has  a  right  to  be  put 

(1)  46  Law  J.  Rep.  C.P.  636  at  p.  678;  s.  e. 
Law  Bep.  2  C.F.  D.  469. 

(2)  36  Law  J.  Rep.  C,F.  299;  ».  c.  Law  Sep. 
1  C.P.  669. 

(8)  3  Sim.  168 ;  s.  c  6  Bligh,  166. 


in  the  position  in  which  he  would  have 
been  if  the  transaction  had  never  taken 
place.  They  also  cited  QHleU  v.  Pepper- 
oonh  (4)  and  Kimber  v.  Bather  (5). 

Oohen  and  Anderson,  for  the  defendant, 
in  support  of  the  order  and  against  the 
judgment. — The  ground  of  the  decision 
in  Thoy cross  v.  Orant  (1)  was  that  the 
shares  when  bonght  were  worthless.  If 
they  had  been  of  any  value  the  defendant 
would  have  had  credit  for  it.  But  the 
shares  being  worthless,  the  whole  of  tha 
loss  was  occasioned  by  the  purchase  and 
was,  therefore,  the  result  of  the  defen- 
dant's fraud. 

[BsAuwsiJi,  L.J. — Twyeross  had  lost 
his  money  from  the  very  moment  he 
embarked  in  the  concern.  That  is  not  so 
in  this  case.] 

According  to  Davidson  v.  TuUoch  (6), 
the  true  measure  of  the  damages  is  the 
difference  between  the  money  paid  and 
a  fiur  price.  That  the  defendant  was  in 
a  fiduciary  position  makes  no  difference. 
If  a  fiduciary  fiuls  to  do  his  duty,  that  is 
constructive  fraud,  but  the  damages  are 
no  greater  than  in  other  cases  of  fraud. 

If  Lutscher  had  not  sold  the  mpee 
paper  but  tendered  it  back  to  the  deten> 
dant,  there  could  have  been  a  rescission 
of  the  contract.  But  here  the  purchaser 
has  kept  the  thing  sold  and  has  dealt 
with  it ;  he  has  had  the  opportunity  of 
using  his  own  judgment  in  the  matter, 
and  has  had  the  benefit  he  intended  to 
derive  from  the  purchase. 

In  Broohman  v.  Rothschild  (3)  the  de- 
fendant having  been  instructed  to  sell 
rentes  sold  them  to  himself.  The  action 
was  in  trover  to  recover  the  value  of  the 
rentes  at  the  time  when  they  were  sold, 
and  the  defendant  conld  restore  the 
rentes  if  he  chose,  so  that  the  parties 
could  have  been  pat  in  their  original 
position. 

But  Lutscher  had  held  the  rupee  paper 
for  a  long  time  before  he  sold  again. 
The  result  is  a  large  depreciation.  For 
this  the  defendant  is  not  accountable. 
He  conld  not  tell  that  the  plaintiff  would 
hold  the  stock  so  long. 

Ovr.  adv.  mtU. 


I 


SBeav.  78. 

Iaw  Bep.  8  Chane.  66. 

8  Uac^.  788,  790. 
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The  following  jadgmenta  were  delivered 
on  May  27 : — 

Bbakwsll,  L.J. — We  are  all  agreed 
that  the  damages  in  this  case  oannot  re- 
main at  their  present  amount.  When  a 
person  has  been  induced  to  buy  something 
by  the  fraud  of  the  seller,  if  on  discover- 
ing the  fraud  he  is  still  in  possession  of 
the  chattel,  and  can  restore  it  in  the  same 
state  as  when  he  obtained  it,  he  can  re- 
ceive back  the  fall  price  of  the  chattel. 
It  may  be  that  in  the  present  case  if  the 
trustee  of  the  bankrupt  purchaser  could 
have  tendered  back  the  rupee  paper  which 
the  bankrupt  had  purchased,  he  could 
have  recovered  back  the  whole  purchase- 
money,  according  to  the  case  of  Brookman 
V.  Bothsehild  (3).  I  do  not  say  that  he 
conld,  for  I  hope  this  oemc  could  have 
been  distinguished  &om  that,  which, 
assuming  as  I  do  that  it  was  right  in 
law,  was  a  decision  that,  in  my  opinion, 
worked  most  grievous  and  unreasonable 
injustice,  in  which  money  was  simply 
taken  out  of  the  pocket  of  one  person 
who  was  entitled  to  keep  it,  and  put  into 
that  of  another  who  had  no  right  to  have 
it.  Perhaps  if  there  could  in  any  way 
have  been  a  resUtuiio  ad  integrum  in 
this  case^  the  plaintiff  might  have  re- 
covered the  whole  of  the  price.  But  it 
is  not  necessary  to  discoss  that  matter, 
for  our  decision  is  not  founded  on  that 
consideration.  The  plaintiff  was  not  in 
a  position  to  restore  the  rupee  paper  and 
did  not  tender  it.  The  question,  there- 
fore, is  not  as  to  the  return  of  the  price, 
but  what  damages  can  be  recovered.  The 
way  of  assessing  the  damages  when  a  man 
has  been  induced  by  frand  to  buy  some 
chattel  is  to  see  how  much  worse  off  the 
purchaser  is  by  the  transaction,  and  one 
view  is  to  suppose  him  to  have  been  a  will- 
ing pnichaser,  and  to  see  at  what  rate  he 
drald  have  purchased  the  chattel  in  the 
market.  Suppose,  for  instance,  a  man 
is  induced  l^  frand  to  buy  com  at  50«. 
a  quarter  when  he  could  liave  bought  it 
in  the  market  at  45«.,  then  clearly  the 
amount  of  the  damtu^es  is  5».  per  quarter, 
and  perhaps  something  might  be  added  in 
the  way  of  general  damages,  whatever 
that  may  mean,  and  juries  understand 
how  to  give  effect  to  uie  exp«9sion.  I 
take  it  to  mean  compensation  for  the 


trouble  and  annoyance  of  having  bought 
a  worthless  thinv  and  having  to  get  rid 
of  it.  But  in  the  present  case  uiat  is 
not  the  right  way  to  assess  the  damages, 
and  would  not  adequately  compensate 
the  plaintiff.  It  seems  to  me  that  the 
right  way  to  find  out  how  much  worse 
off  tiie  plaintiff  is,  that  is,  to  see  how 
much  it  will  cost  him  to  get  rid  of  his 
bargain — to  "get  out  of"  the  situation 
in  which  he  has  been  put  by  the  fraud 
of  the  defendant.  Therefore  in  this  case 
the  qnestion  is,  not  at  what  price  could 
Lutscher  have  bought  the  rupee  paper, 
but  at  what  price,  having  bought  it,  could 
he  have  sold  it.  There  is  a  sensible  dif- 
ference between  the  two  methods,  because, 
supposing  the  sale  of  a  horse  by  means 
of  a  fraudulent  warranty  for  601.,  and 
such  a  horse  oonld  be  bought  in  the 
market  for  402.,  when  the  unknown 
condition  of  the  horse  was  discovered  it 
may  be  said  the  loss  is  10!.,  but  sup- 
posing the  purchaser  did  not  want  an 
unsound  horse  and  could  not  get  more 
than  352.  for  it,  the  loss  would  be  152. 

In  my  opinion  the  plaintiff  is  enti- 
tled to  recover  at  the  rate  of  the  price 
Lutscher  could  have  got  for  the  rupee 
paper,  and  perhaps  some  small  amount 
of  damages  besides,  such,  for  instance, 
as  were  occasioned  by  the  necessity  of 
paying  commissions.  Aftor  a  man  has 
become  the  owner  of  the  thing  sold,  it 
is  for  him  to  decide  whether  he  will 
continue  the  owner  or  will  sell.  If  he  con- 
tinues to  be  the  owner,  and  the  article 
£b11b  in  price,  the  loss  is  not  the  conse- 
quence of  his  having  purchased  it,  but 
of  his  having  purchased  and  retained  it. 
The  loss  is  not  proximately  caused  by 
the  baying.  This  would  be  very  evident 
if  instead  of  keeping  the  article,  Lntsoher 
had  sold  and  re-purchased  it.  When  I 
say  the  damages  should  be  calculated 
according  to  the  price  Lutscher  could 
have  got  for  them,  I  do  not  mean  to  say 
that  u  he  had  thrown  the  goods  on  the 
market  at  once  as  a  damaged  article,  and 
lost  ten  per  cent.,  he  would  necessarily 
be  entitied  to  recover  ton  per  cent. ;  bnt 
that  he  should  recover  the  amount  he 
loses  if  he  acts  as  a  reasonable  man,  and 
sells  at  a  reasonable  time,  having  a 
reasonable  time  allowed  him  to  aeenow 
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he  con  liest  get  out  of  the  sitnation  he 
is  in.    In  this  case  the  amount  had  better 
be  ascertained  by  an  official  or  special  re- 
feree upon  the  principle  of  this  judgment. 

Bagoaliat,  L.J. — ^I  am  also  of  opinion 
that  the  dama^  in  this  case  have  been 
assessed  too  highly.  It  is  impossible  to 
lay  down  a  general  principle.  Each  case 
mnst  depend  on  the  particular  cironm< 
stances.  In  this  case  the  defendant 
having  certain  rupee  paper  belonging  to 
himself,  induced  liutscher  to  make  a  pur- 
chase of  that  paper,  suggesting  that  the 
rupee  paper  would  pay  5^  per  cent,  inter- 
est, and  that  he  could  borrow  money  to 
pay  for  it  at  a  lower  rate  from  the  bonk. 
But  Lutscher  had  no  idea  when  he  ordered 
the  defendant  to  purchase  for  him,  that 
he  was  selling  his  own  rupee  paper.  The 
paper  was  sold  by  Lutscher  after  he  had 
held  it  about  five  iponths  at  a  loss  of 
about  48,0002.,  and  the  plaintiff  is  his 
trustee  in  liquidation.  There  are  several 
modes  in  which  the  damage  might  be 
assessed.  In  the  first  place,  it  might  be 
assessed  as  the  difierence  between  what 
Lutscher  paid  for  it  and  the  price  he 
might  have  bought  it  for  upon  the  market, 
but  that  obviously  would  be  of  no  use  to 
the  plaintiS  unless  Lutscher  had  paid  too 
higUy  for  the  paper.  Secondly,  the  da- 
mage blight  be  assessed  at  the  whole  loss, 
i.e.  the  difierence  between  the  price  at 
which  the  rupee  paper  was  bought  and 
that  at  which  it  was  actually  sold.  That, 
however,  would  be  too  much  in  the 
present  case,  for  a  great  part  of  the  loss 
IS  occasioned  by  Lurcher  naving  held  the 
stock  &om  August,  1875,  to  March,  1876, 
during  which  time  the  value  of  silver  fell, 
and  I  think  on  that  point  the  view  stated 
by  my  Lord  will  meet  the  iustioe  of  the 
case.  But  I  think  it  should  be  treated 
as  a  transaction  completed  on  the  day  on 
which  the  sale  to  Lutscher  was  efiected, 
and  the  difierence  between  the  price  paid 
and  that  for  which  Lutscher  could  have 
sold  the  paper  on  that  day  is  the  measure 
of  dami^es  which  will  meet  the  justice  of 
the  case. 

Thesiokr,  L.J. — I  agree  in  the  conclu- 
sion that  the  damages  have  been  assessed 
upon  a  wrong  principle,  are  excessive, 


and  must  be  reduced.     The  plaintiff  com- 
plains that  Lutscher  was  induced  by  the 
fraudulent  misrepresentation  of  the  de- 
fendant to  buy  rupee  paper  belonging  to 
the  defendant,  which  he  would  not  other- 
wise have  bought;  and  he  asks  to  be 
recouped  the  loss  sustained  by  the  re-sale 
of  such  rupee  paper  through  depreciation 
of  the  market  oonseqoent  upon  a  fall  in 
the  value  of  silver.    The  mere  statement 
of  the  plaintiff's  case  indicates  the  objec- 
tion to  which  his  demand  is  open.    There 
is  no  natural  or  proximate  connection 
between  the  wrong  done  and  the  damage 
suffered.     In  Tujyerots  v.  Qrcmt  (1)  the 
thing  purchased  was  worthless  owing  to 
the  inherent  defects  existing  at  the  time 
of  the  purchase.     The  plaintiff  became  a 
shareholder  in  a  company  which  was  a 
dying  one,  and  the  fact  of  his  holding  his 
shares  until  it  was  dead  was  dedded  by 
this  Court  to  be  no  reason  for  reducing 
the  damages  assessed  by  the  jury  below 
the  full  value  paid  for  the  shares.     In  the 
present  case,  on  the  contrary,  the  thing 
purchased  had  at  the  time  of  purchase  no 
inherent  defect.     There  was  nothing  in 
it  which  either  necessarily  or  naturally, 
or  even  probably  would  lead  to  any  loss. 
It  became  deteriorated  by  reason  solely  of 
a  cause  which  subsequently  arose.    Under 
such  circumstances  the  general  inle  laid 
down  by  the  Lord  Chief  Justice  in  the 
case  cited  would  be  appUcable.     "  If  a 
man  is  induced  by  misrepresentation  to 
buy  an  article,  and  while  it  is  still  in  his 
possession  it  becomes  destroyed  t>r  da- 
maged, he  can  only  recover  the  difference 
between  the  value  as  represented  and  the 
real  value  at  the  time  he  bought.     He 
cannot  add  to  it  any  further  deterioration 
which  has  arisen  from  some  other  super- 
vening cause."    It  is  said  that  in  this  case 
if  the  fi^ud  had  been  discovered  before 
the  re-sale,  then  the  plaintiff  might  have 
avoided  the  purchase,  and  returned  the 
rupee  paper  claiming  the  full  sum  g^ven 
for  it.     And  it  is  artrued  that,  inasmuch 
as  in  that  way  praotioally  the  defendant 
would  have  been  mulcted  in  the  damage 
represented  by  the  difference  between  l£e 
value  of  the  tiling  sold  at  the  time  of  the 
sale  and  the  depreciated  value  at  the  time 
of  its  return,  it  ought  to  follow  that  even 
when  a  re-sale  has  taken  place  the  plain- 
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tiff  oaght  to  be  pat  in  the  same  position 
as  he  would  have  been  if  Latsoher  nad  not 
Bold.  I  am  not,  in  the  first  place,  pre- 
pared to  admit  tjie  premises  npon  which 
this  reasoning  rests,  for  it  appears  to  me 
bjr  no  means  plain  that  where  the  article 
sold,  although  existing  in  specie,  has  de- 
preciated in  valae  by  reason  of  a  oaose 
sapervening  sabseqnently  to  the  sale,  the 
buyer  on  disooyeriug  the  firand  can  avoid 
the  sab  to  him.  It  may  reasonably  be 
argned  that  the  depreciated  article  pro- 
posed to  be  retamed  is  not  the  same  as 
that  purchased,  the  parties  cannot  be  put 
in  statu  quo,  and  the  condition,  therefore, 
upon  which  an  avoidance  of  a  contract 
npon  the  ground  of  fraud  depends  cannot 

be  performed.    But  assuming  this  not  to     z;'      .  ,  a      ^  ty 

be  so,  still  it  does  not  follow  that  the  buyer^X^iW  -  ykuU-^jl^fSliJ  -C  ^  '^.. 
who  has  by  re-sale  rendered  the  return  ox    ')%^i>i^  ^  ^t/uit  /^^  t!ft^  &at  Jie>  If. 
the  article  in  specie  impossible,  is  entitled         '      ry^  xflE  COURT  OF  AFPfiAL.1 
to  have  tte  seller  and  himself  put  p«jti-      r Appeal  from  the  Queen's  Benok  Dmnon.) 
caily  in  the  same  position  as  if  it  had  been        1070      -1 

retamed.  Damdsonv.-TuUoeh  {6)  stppeean      ,        91:   ?  habris  «.  fethbrick.* 

to  be  an  authority  for  the  proposition  that  ^  J^i^'^  ^  (%  ^  S/XJ-f^  S^.'^  ^"^  ■ 
in  such  a  case  the  proper  mode  of  mea-  Fraxivae—Oosts — Tower  to  order    sua- 

soring  the  damages  is  to  ascertain  the      cessfiU  Plaintiff  to  pay  Oosts  of  ths  Defend- 


as  I  understand  it,  the  plaintifE  is  saved  the 
loss  (if  any)  which  really  accrued  to  him 
by  reason  of  Lutscher's  buying  the  de- 
fendant's rupee  paper  instead  of  getting 
rupee  paper  in  the  market,  and  the  de- 
fendant IS  precluded  from  reaping  any 
profit  he  may  hare  derived  from  his  dis- 
posal of  the  rupee  paper  privately  to  the 
plaintiff  instead  of  throwing  it  (as  regards 
such  sale)  as  a  whole  upon  the  markeL 

Judgmeni  varied.  Action  referred  to 
the  official  referee  to  re-assess  the 
damages. 

SolicitoH— A.  Q.  Ditton,  for  plaintiff;  Flax  &  Co., 
for  defendiuiU. 


difference  between  the  purchase-money 
and  what  would  have  been  a  fair  price 
to  be  paid  for  the  article  at  the  time  of 
the  purchase.  But  the  present  case  is 
complicated  by  the  circumstance  of  the 
defendant's  fiduciary  position  in  the  mat* 
ter  of  the  purchase,  and  by  the  &ot  that 
the  fraud  did  not  touch  the  value  of  the 
article  sold,  but  consisted  of  a  fraudu- 
lent representation  that  it  was  sold  by  a 
third  party,  and  not  by  the  defendant 
himself.  It  would  seem  stninge  if  under 
such  circumstances  a  plaintiff  who  has 
got  the  article  he  barg^ained  for,  upon 
whom  no  fr«ud  as  rega^  its  value  nas 
been  practised  could,  after  the  article  has 
been  depreciated  and  re-sold  at  a  loss 
owing  to  a  cause  totally  unconnected  with 
the  fraud,  recover  all  the  loss  which  he 
has  thereby  sustained.  I  cannot  see  npon 
what  principle  such  a  claim  could  be 
based.  Broohman  v.  BoOtsehUd  (.3)  was 
a  case  of  a  very  special  and  peculiar  cha- 
racter, and  does  not,  in  my  opinion, 
govern  the  present.  I  tiiink  that  the 
damages  may  fairly  be  ascertained  in  the 
manner  proposed  by  Lord  Justice  Bag- 
gallay,  for  by  that  course  being  adopted. 
Vol.  48.— Q.B.,  C.P.  &  ExcB. 


cmt—Rulei  of  Oourt,  1875,  Order  LV. 

The  power  of  a  Judge  over  the  oosts  of 
an,  aeHon  tried  by  a  jury  is,  under  tlie  pro- 
viso  at  the  end  of  Order  LV.,  as  extensive 
as  that  giventoihe  Oourt  by  the  generalrule 
at  the  beginning  of  the  same  order. 

A  plaintiff  who  was  non'Suited  in  an 
action,  in  which  he  claimed  on  two  causes 
of  action  two  separate  sums  of  85Z.  and  6«. 
respe(^ivel/y,  obtained  a  rule  far  a  new  trial, 
no  order  being  made  as  to  costs.  On  the 
second  trial  the  verdict  was  for  the  plaintiff 
for  the  smdHer  sum  of  six  shUUngs,  and  for 
the  defendant  as  to  the  claim  for  the  larger 
sum.  The  Judge  before  whom  the  second 
trial  was  held,  ordered  tlie  plaintiff  to  pay 
the  costs  of  loth  trials. — Held  {affirming 
the  judgment  of  tlie  Queen's  Bench  Divi- 
sion), that  it  was  competent  for  the  Judge 
to  make  (he  order. 

Appeal  from  the  Queen's  Bench  Di- 
vision. 

The  plaintiff  sued  the  defendant  for 
852.  as  commission  for  introduoinga  part- 

*  Coram  BiamweU,  L.J. ;  BiMt,  L.J. ;  Cotton, 


L.J. 
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Ebrris  v.  Pttkeriek  {App,),  Q^. 

net,  and  for  6«.  for  advertisemeiitB  on  tiie 
sale  of  a  horse.  At  the  trial  before  Had- 
dleston,  B.,  the  plamti£F  was  non-nuited. 
He  then  obtained  in  the  Common  Fleas 
DiviBion  a  role  for  a  new  trial,  and  that 
mle  was  afterwards  made  absolnte,  no 
order  being  made  as  to  costs. 

At  the  second  trial  before  Manistj,  J., 
the  jnry  foand  a  yerdiot  for  the  defend- 
ant as  to  the  olaim  for  852.,  and  for  the 
plaintiff  for  the  sam  of  &s.  The  learned 
Judge  gave  judgment  for  the  plaintiff  for 
Gs.,  and  jadgpment  for  the  defendant  on 
the  rest  of  the  claim,  with  costs.  The 
Master  accordingly  allowed  the  defend- 
ant the  costs  of  both  sides  from  the 
beginning  of  the  first  trial,  and  Manisty, 
J.,  on  being  applied  to,  said  that  be  in> 
tended  the  plaintiff  to  pay  the  costs  of 
both  parties  from  the  beginning,  as  if 
there  had  not  been  any  daam  or  verdict 
for  the  sum  of  &s. 

The  plaintiff  applied  to  the  Queen's 
Bench  Division,  which,  on  the  anthority 
of  Oreen  v.  Wright  (1),  afBrmed  the 
order  of  Manisty,  J. 

The  plaintiff  appealed. 

Kempe  (with  him  WincK),  for  the 
plaintiff. — The  order  of  Manisty,  J.,  can- 
not be  supported.  He  had  no  power  to 
order  the  plaintiff  to  pay  the  costs  of  the 
defendant  at  all,  and  even  if  he  could 
make  any  order  of  that  natnre  it  could 
only  relate  to  the  costs  incurred  since  the 
rule  for  the  new  trial.  But  the  power 
given  by  Order  LV.  (2)  is  only  a  power 
of  depriving  the  plaintiff  of  costs.  If  £he 
first  part  of  Order  LV.  gives  the  Court 
an  absolnte  discretion  over  the  costs  of  a 
proceeding,  then  the  proviso  relating  to 

(1)  46  Law  J.  Bep.  Q.B.  427;  s.  c.  I«w  Bep. 
2  C.P.  D.  364. 

(2)  Boles  of  Court,  Order  LV.  "  Subject  to  the 
piOTisions  of  the  Act,  the  costs  of  and  mcident  to 
all  proceediiigs  in  the  High  Court  shall  be  in  the 
discretiion  of  the  Court ;  but  nothing  herein  con- 
tained shall  deprive  a  trustee,  mortgagee  or  other 
person  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  trhicb  he  would  be  entitled  ac- 
cording to  the  rules  hitherto  acted  upon  in  Courts 
of  Equity ;  provided  that  where  any  action  or 
issue  is  tried  by  a  jniy,  the  costs  shall  follow  the 
event,  nnless  upon  application  made  at  the  trial, 
for  good  cause  shewn,  the  Judge  before  whom  such 
action  or  issue  is  tried,  or  the  Court,  shall  other- 
wise order," 


a  case  tried  br  a  jniy  which  is  found  at 
the  end  of  uie  Order,  must  limit  the 
power  given  at  the  beg^inning  of  the 
Order,  and  so  prevent  a  Judge  who 
tries  a  case  with  a  jury  from  ordering 
a  Buccessfol  plaintiff  to  pay  the  costs  of 
both  sides. 

Bat  even  if  that  contention  cannot 
be  supported,  still  this  order  is  bad,  in 
BO  far  as  it  relates  to  the  costs  of  the  first 
trial,  for  the  plaintiff  was  non-suited  at 
the  first  trial  at  the  instance  of  the  de< 
fendant,  and  the  defendant  caused  by  his 
own  act  a  miscarriage  of  justice.  The  rule 
for  a  new  trial  was  made  absolnte  without 
any  order  as  to  costs,  so  that  it  was  in 
fiikct  an  order  that  the  costs  should  be 
left  to  the  operation  of  the  general  rule, 
and  should  follow  the  event ;  the  event 
was  in  favour  of  the  plaintiff  and  there- 
fore the  Judge  at  the  second  trial  had  no 
power  to  interfere  with  the  costs  of  the 
first  trial,  for  those  costs  bad  in  &ct  been 
the  subject  of  a  constructive  order  in  the 
Common  Pleas  Division  by  the  absence  ot 
any  express  direction  being  g^ven  when 
the  new  trial  was  granted. 

Lord  (with  him  Oraniham'),  for  the  de- 
fendant, was  not  called  on. 

BruiweIiL,  L.J. — I  think  that  the 
order  of  the  Queen's  Bench  Division  now 
appealed  from  is  right,  and  I  may  say 
that  I  am  glad  to  be  able  to  come  to  that 
opinion.  The  first  question  is,  can  the 
plaintiff  who  has  recovered  a  sum  of  six 
shillings,  that  is,  has  succeeded  on  an 
issue  which  did  not  go  to  the  root  of  the 
dispute  between  the  parties,  and  who  has 
felled  on  the  substantial  issue  and  ques- 
tion between  them,  be  ordered  to  pay  the 
defendant's  costs  ?  This  question  would 
not  be  of  much  importance  in  any  case 
where  there  were  distinct  issues  bo  that 
the  costs  could  be  distributed  and  divided. 
Where,  however,  such  a  division  is  not 
possible,  when  an  action  has  been  brought, 
for  instance,  for  some  trumpery  slander, 
and  the  plaintiff  obtains  the  verdict 
with  one  farthing  damages,  so  that  it  is 
not  possible  to  make  any  distribution  of 
costs,  I  think  that  it  was  intended  by  the 
rules  that  the  Court  should  be  able  to 
direct  tbat  the  plaintiff  should  pay  all  the 
costs  incurred.     I  think  the  broad  prin- 
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6iple  is  that  the  mere  faot  that  the  plain- 
tiff reoovera  something  is  no  impediment 
whatever  to  his  being  ordered  to  pay  all 
the  costs  inooired  by  both  parties. 
Order  LV.  (2)  says  that  the  costs  shall 
be  in  the  discretion  of  the  Gonrt,  and  I 
do  not  think  that  the  proviso  at  the  end 
of  the  order  interferes  with  the  power 
thus  given.  That  proviso  enacts  that 
there  must  bean  application  to  the  Judge 
at  the  trial,  and  good  cause  shewn,  and  it 
then  gives  the  Judge  power  to  prevent 
costs  following  the  event.  It  is,  however, 
said  that  the  learned  Judge,  before  whom 
the  second  trial  took  place,  had  no  au- 
thority to  interfere  with  the  costs  of  the 
first  trial.  I  do  not  agree.  The  question 
is  rather  whether  in  such  a  case  a  Judge 
would  think  it  desirable  to  make  any 
order  as  to  the  costs  of  the  first  trial. 
It  is  indeed  urged  that  the  nonsuit  on 
the  first  trial  was  caused  by  the  fault  of  the 
defendant  in  urging  a  point  which  proved 
not  to  be  tenable ;  but  the  second  trial 
proves  that  there  has  been  no  misconduct 
on  the  part  of  the  defendant,  but  that  he 
has  been  put  to  unnecessary  expense  by 
being  made  defendant  to  an  unfounded 
action.  This  being  my  opinion,  I  must 
add  that  I  do  not  think  the  matter  is 
open  to  us,  or  that  we  are  really  able  to 
consider  this  question,  for  the  proviso 
being  gone  the  general  rule  contuned  in 
this  Order  applies,  and  Manisty  J.,  having 
made  an  order  which  was  wiiJiin  his 
power  and  discretion,  I  do  not  think  that 
order  is  open  to  review  (3). 

Brbtt,  L.  J. — ^I  think  that  the  first  part 
of  Order  LV.  gives  an  absolute  discretion 
in  the  matter  of  oosts  to  the  Court  or 
the  Judge,  and  when  the  condition  con- 
tained in  the  second  part  of  the  Order 
has  been  fulfilled,  that  then  the  Judge 
before  whom  the  action  is  tried  has  the 
same  power  that  the  Court  would  have 
under  the  first  part  of  the  order.  In  the 
case  now  before  us  there  was  a  trial  with 
a  jury,  application  was  made,  good  cause 
was  shewn  and  the  Judge  before  whom 
the  action  was  tried  exercised  his  discre- 
tion and  made  the  order  now  complained 
of.    That  order  appears  to  me  to  be  a 

(S)  See  Jlfi^s  r.  Defries,  tmie,  448. 
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right  and  proper  order,  for  the  defendant 
did  really  and  substantially  succeed.  I 
think  that  the  same  considerations  apply 
to  the  costs  of  the  first  trial,  and  that  the 
learned  Judge  had  the  same  discretion 
with  regard  to  them  and  the  same  au- 
thority over  them  that  he  had  over  those 
of  the  second  trial. 

Cotton,  L.J. — I  am  also  of  opinion 
that  the  discretion  of  the  Judg^  under 
the  proviso  of  the  end  of  Order  LV. 
is  as  large  as  is  that  of  the  Court  under 
the  general  rule  at  the  b^inning  of  the 
Order.  I  think  that  Mtmisty,  J.,  had 
power  to  deal  with  the  costs  of  the 
original  trial  and  of  the  motion  for  the 
new  trial,  just  as  he  had  power  to  deal 
with  the  costs  of  the  second  trial  I 
should  be  inclined  to  doubt  whether  a 
successful  plaintiff  can  be  ordered  to 
pay  the  costs  of  the  other  side ;  but  as 
the  other  Lords  Justices  are  of  opinion 
that  he  can  be  made  to  do  so,  I  do  not 
desire  to  dissent  from  that  opinion.  Per- 
haps I  am  somewhat  pressed  by  the  consi- 
deration of  the  old  practice  in  Chanceiy 
where  costs  were  fireqnentiy  divided,  dis- 
tributed, and  apportioned,  but  where  I 
do  not  think  a  successful  plaintiff  was 
ever  mulcted  in  all  the  costs.  As  a 
matter  of  &ot  in  the  present  case,  even 
if  the  costs  were  distributed,  the  defen- 
dant would  substantially  have  received 
all  and  paid  none,  for  the  plaintiff  only 
succeeded  on  one  small  item  of  his  claim, 
and  it  may  be  a  question  whether  he  was 
entitled  to  succeed  upon  that.  But  sup- 
posing that  he  could,  then  the  Judge 
might  have  considered  that  there  were 
two  actions,  and  in  that  case  the  defen- 
dant would  have  succeeded  and  had  all 
the  substantial  costs  in  the  substantial 
action  for  85{.  The  appeal  must  be  dis- 
missed. 

Judgment  c^vrmed. 


Solicitora— Croft,  for  plaintiff;  Walker,  Twyford, 
Belward  &  Whitfield,  agents  for  Cimsdale, 
BrightoD,  for  defendant. 
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[IN  THE  QUEEN'S  BENCH  BIVISIOK] 

V        1<1     I  BABOOOK  AND  OTHERS  V.  LAWSON 
SIOJ  ^«  ANOTHER. 

Oonvertion — Pledge — Bights  of  Pledgee 
— fecial  Property — Bight  ofPosiesgion — 
Be-deliwery  obtained  by  Fraud  of  Pledgor 
— Iwnoeent  Transferee  for  Valne. 

The  plaintifft  lent  to  the  JUrtn  of  D.  §r 
Bone  their  acceptances  for  11,500{.  (Jor 
whieh  2).  !f  Sons  undertook  to  provide  at 
or  before  maturity)  on  the  security  of  cer- 
tain yZour,  a  memorandum  as  to  such  se- 
eurity  being  given  hy  J).  If  Sons  in  these 
terms : — "  As  seaurity  for  the  due  fidfUmeni 
on  our  part  of  this  undertaking,  we  have 
warehoused  in  your  name  sundry  lots  of 
flour,  and  in  consideration  of  your  ddioer' 
ing  to  us  or  owr  order,  the  said  fiowr  as 
said,  we  further  undertake  to  specifically 
pay  you  proceeds  of  aU  sales  thereof,  im- 
mediately on  their  receipt."     The  flour  in 
question  was  duly  warehoused  with    the 
plaintiffs.     Acceptances  to  the  amount  of 
6,5002.  were  provided  by  D.  ^  Sons,  and  it 
was  agreed  between  them  and  the  plaintifft 
that  the  two  remauung  bills  for  5002.  each 
should  be  renewed,  which  was  aeeordmgly 
done,  ajmemoroMdwm  similar  to  the  former 
one  being  again  giveii  by  J),  tf  Sons.    Be- 
fure  the  last-meiUioned  aeeeptanees  became 
due  one  of  the  firm  ofD.^  Sons  applied  to 
the    defendants  to    adoance  the   sum  of 
2,5002.  on  the  seeurity  cf  the  flour  deposited 
with  theplamUffs,  but  without  in  awf  way 
communieaiing  to  them  the  f  cut  of  ^e  flour 
hamng  been  so  deposited.    The  defendants 
believing  the  flour  to  be  the  property  ofD. 
^    Sons,    admneed    the   2,5002.   on   the 
seeurity  of  the  flour,  on  the  terms  that  they 
were  to  have  absolute  possession  of  the  flour 
and  to  warehouse  it  in  their  own  name, 
and  to  have  power  to  seU  it.     The  plaintiffs 
by  the  fraudulent  misr^esentations  of  D. 
Sons  that  they  had  found  a  purchaser 
^or  the  flour  and  would  hand  over  to  them 
the  amount  to  be  received  as  the  price,  were 
induced  to  part  unth  the  possession  of  the 
flour,  and  for  thatpurposegaue,  as  requested, 
a  delivery  order  to  B.  8f  Sons.    Possession 
of  the  flour  having  been  transferred  to  the 
defendants  they,  by  virtue  of  the  right  to 
sell  vested  in  them  by  the  agreennent  with 
D.  ^  Sons,  sold  the  flour  in  tite  London 
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market,  and  delieered  it  to  the  respective 
purchasers.  Of  the  2,5002.  thus  advanced 
by  the  defendants  to  D.  ^  Sons,  5002.  only 
was  paul  to  tJie  plaintiffs,  and  D.  Sf  Sons 
afterwards  became  bavikniipts.  The  plain- 
tiffs having  brought  an  action  against  the 
dtfendantsfar  the  wrongfuleonversionof  the 
flour, — Held,  that  the  flour  having  been 
given  up  by  the  plaintiffs  to  B.  8f  Sons  to 
sdl  as  their  own,  the  special  property,  if 
atfy,  vested  in  the  plaintiffs  as  pledgees,  was 
intenHomMy  abandoned,  and  the  possession 
having  been  parted  with,  the  contract  of 
pledge  was,  at  aU  events  for  Ou  Hmo 
being,  at  an  end. 

Ueld  fiurther,  that,  though  tAfl  abandon- 
ment of  the  property  in,  and  the  surrender 
of  tile  thing  pledged,  might,  as  between  the 
pledgors  and  pledgees,  have  been  revoked  as 
having  been  obtmned  by  fraud  so  long  as 
the  goods  remained  in  me  hands  of  iAa 
pledgors,  yet  that  when  prior  to  any  such 
revocation  the  property  in  the  goods  had 
been  transferred  by  ihe  owners  for  good 
consideration  to  a  bona  fide  transfBree,  the 
latter  acquired  an  indefeasible  title. 

Held  also,  that  the  plaintiffs,  having 
aMowed  B.  If  Sons  to  appear  as  the  osten- 
dble  owners  of  the  flour,  and  to  exercise 
uncontrolled  dominion  over  it  without  in- 
tervening themselves  in  the  transaction, 
ought  to  suffer  rather  than  the  d^endants 
who  had  innocently  cidvanced  money  on  the 
goods  in  ihs  ordinary  course  of  eommeroial 
dealing. 

TUb  was  an  action  bronght  by  the 
plaintiffs  for  the  wrongful  conversion  of 
a  quantity  of  flour.  The  facts  are  stated  in 
the  head  note,  and  in  the  judgment  of  the 
Court. 

T.  H.  James,  for  the  plaintiffs. — The 
plaintiffs  had  a  special  property  in  the 
articles  pledged,  and  not  a  mere  lien. 
As  pointed  out  br  Willea,  J.,  in  HalUday 
y.  Holgate  (1),  there  are  three  kinds  of 
security — the  first,  a  simple  lien;  the 
second,  a  mortgage  passing  the  property 
out  and  out ;  the  third,  a  security  inter- 
mediate between  a  lien  and  a  mortgage — 
▼is.,   a  pledge — where,    by  contract,  a 

(1)  87  Uw  J.  Rep.  Exch.  174;  «.  o.  I*w  Rep. 
3  Ezch.  at  page  802, 
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deposit  of  goods  is  made  as  secnrity 
for  a  debt,  and  the  right  to  the  property 
Tsets  in  the  pledgee  so  far  as  is  necessary 
to  seoare  the  debt.  This  was  a  pledge 
and  the  pledgee  had  the  whole  present 
interest  until  the  debt  was  paid  off.  The 
plaintiffs  therefore  having  a  property  in 
the  flour  were  induced  to  part  with  their 
possession  by  the  fraudulent  misrepre- 
sentation of  Denis  Daly  So  Son  that  they 
had  sold  the  flour  to  the  defendants;  the 
latter,  therefore,  are  guilty  of  a  conver- 
sion though  admittedly  ignorant  of  the 
fraud  which  had  been  committed — HolUm 
V.  Fowler  (2).  Kingtford  v.  Many  (3), 
shews  that  the  property  in  the  flour  cUd  not 
pass  to  the  defendants,  and  that  the  latter 
are,  under  the  circumstances,  liable  in  an 
action  of  trover.  He  also  referred  to 
Lindsay  v.  Owndy  (4)  and  Baiberit  v. 
Trya«(6). 

Gohm  and  Warr,  for  the  defsudants.— 
Under  the  arnmgement  entered  into 
between  the  plaintiffs  and  Daly  &  Sons, 
the  plaintifi  were  to  hold  the  flour  aa 
security  for  the  money  advanced,  but 
subject  to  the  condition  that  when  a 
contract  of  sale  was  complete  the  plainiaff 
was  to  enable  Daly  &  Sons  to  transfer 
possession  of  the  goods. 

Even  allowing  that  there  was  a  pledge 
at  all,  and  that  the  plaintiffs  had  a  pro- 
perty in  the  flour,  it  is  contended  that 
they  had  surrendered  it.  Lindsay  v. 
Otmdy  (4)  and  Hollitu  v.  Fowler  (2) 
were  decided  on  the  ground  that  the 
owner  never  intended  to  pass  the  pro- 
perty,  but  here  the  delivery  order  was 
handed  over  and  the  circumstances  clearly 
■hew  that  there  was  an  intention  on  the 
part  of  the  plaintifis  to  pass  the  property. 
The  plaintiffs  mve  up  the  possession  of 
the  flour  to  the  owners,  and  enabled 
them  to  deal  with  the  property  in  their 
true  character  as  owners.  Then  the  in- 
terest in  the  flour  having  been  tnmsSsrred 
to  an  innocent  transferee  before  any  act 
was  done  on  the  part  of  the  plaintiffs  to 

(2)  44  Lav  J.  Bep.  QJB.  169;  s.  o.  Law  Rep. 

7  B.  &  Ir.  App.  767. 

(3)  1  Hurl.  &   N.  608 ;  a.  e.  26   Law  J.  Bep. 

HSroh    88. 

(4)  47  Law  J.  Bep.  Q.B.  481 ;  s.  e.  Law  Bep. 

8  App.  Cas.  4fif . 
(6)  2  Tsont  268. 


disaffirm  the  transaction,  the  title  of  the 
transferee  must  prevail — Moyee  v.  ^eto- 
ington  (6).  The  plaintiffs  by  giving  the 
delivery  order  to  Daley  and  Sana,  and  so 
enabling  them  to  transfer  the  goods  to 
the  defendants,  are  estopped  from  deny- 
ing that  the  property  in  the  goods  has 
passed  to  the  defendsmts  —  Knights  v. 
Wiffm  (7). 

Again,  the  plaintiffs  are  entitled  to 
succeed  on  the  ground  that  where  one  of 
two  innocent  persons  must  suffer,  the 
burthen  should  &I1  upon  the  one  who  has 
parted  with  the  possession  of  his  goods 
and  has  given  ci«dit  to  tiie  person  who 
committed  the  fraud.  It  is  more  just 
that  the  plaintiffs,  who  might  vrith  due 
caution  have  guarded  themselves  against 
any  fraudulent  conduct  on  the  part  of 
Draiis  Daly  Sb  Sons,  should  suffer  than  the 
defendants,  who,  in  the  ordinary  course  of 
commercial  delivery,  advanced  money  on 
the  goods.  They  referred  to  Pease  ▼. 
Oloahec  (8),  Attenborough  v.  The  London 
and  8t.  Katharine's  Dock  Company  (9) 
and  WhiU  v.  Ga/rdm  (10). 

James  in  reply. 

Our.  ode,  vuZt. 

The  judgment  of  the  Court  (11)  was 
(on  June  10)  delivered  by 

CooEBTTBK,  L.G.J. — ^This  was  an  action 
for  the  wrongful  conversion  of  a  quantity 
of  flour  all^d  to  be  the  property  of  the 
plaintiffs.    The  facts  were  shortlv  these. 

The  plaintiffs,  who  are  merchants  at 
Liverpool,  had  lent  to  the  firm  of  Denia 
Daly  k  Sons,  also  merchants  at  Liver- 
pool, their  acceptances  for  the  sum  of 
11,500Z.  (for  which  Denis  Daly  &  Sons 
undertook  to  provide  at  or  before  matu- 
rity) on  the  security  of  certain  flour,  a 
memorandum  as  to  such  security  being 
given  by  Denis  Daly  &   Sons  in  these 

(6)  48  Law  J.  Bep.  Q.B.  126 ;  8.  c  Law  Bep. 
4  Q.B.  D.  SM 

(7)  40  Law  J.  Bep.  0.3.  SI ;  a.  e.  Law  Bep. 
6  Q-B.  660. 

(8)  86  Law  S.  Bep.  F.C.  66 ;  a.  e.  Law  Bep.  1 
P.C.219. 

(9)  47  Law  J.  Bep.  C.F.  763 ;  a.  e.  Law  Bep. 
8  OS.  D.  460. 

(10)  10  Com.  B.  Bep.  919 ;  a.  e.  20  Law  J.  Bep. 
C.P.  166. 

(11)  OockburD,  L.CJ.;  and  Mellor,  3. 
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tonna :  "  As  Beonriiy  for  the  dne  fnlfil- 
nent  on  onr  part  of  this  undertaking  we 
hare  warehonsed,  in  yonr  name,  sundry 
lota  of  flonr,  and  in  consideration  of  your 
delivering  to  us,  or  onr  order,  the  said 
flour  as  sold,  we  farther  nndertake  to 
apeoificaUy  pay  you  proceeds  of  all  sales 
thereof  immediately  on  their  receipt." 

The  flour  was  accordingly  warehonsed 
in  the  name  of  the  plaintiira,  in  a  room 
let  to  them  for  the  pnrpose,  and  of  which 
they  kept  the  key  and  paid  the  rent. 

Three  of  the  acceptances  thns  given 
by  the  plaintifiig,  amounting  in  the  whole 
to  6,5002.,  having  been  in  due  time  pro- 
vided for  by  Denis  Daly  &  Sons,  it  was 
agreed  between  them  and  the  plaintifis 
that  the  two  remaining  bills,  for  2,500Z. 
each,  should  be  renewed,  which  was 
accordingly  done,  a  memorandum  similar 
to  the  former  one  being  again  given  by 
Denis  Daly  &  Sons,  whereby  they  under- 
took to  provide  for  the  accept^noea  at  or 
before  maturity,  with  this  addition :  "  As 
security  for  the  due  fulfilment  on  our 
part  of  this  undertaking,  you  hold  two 
lota  of  Baltic  whites  flour,  warehoused  in 
December  and  January  last."  The  Baltic 
whites  flour  thus  mentioned,  consisted  of 
1,500  sacks,  being  the  flour  originally 
pledged  to  the  plaintifis. 

In  the  interval  between  the  giving  of 
these  last  mentioned  acceptances  and  the 
time  of  their  becoming  due,  one  of  the 
firm  of  Denia  Daly  &  Sons,  on  the  18th 
of  May,  1878,  appUed  to  the  defendants 
to  advance  the  sum  of  2,500Z.  on  the 
security  of  the  1,500  sacks  of  fiour, 
deposited  as  has  been  stated  with  the 
plaintiffs,  but  without  in  any  way  com- 
municating to  them  the  fact  of  the  flour 
having  been  so  deposited.  The  defen. 
dants,  in  entire  ignorance  of  this  fact 
and  believing  the  flour  to  be  the  property 
of  Denis  Daly  &  Sons,  agreed  to  advance 
the  2,500Z.  on  the  security  of  the  flour, 
but  on  the  terms  that  they  were  to  have 
absolute  possession  of  the  flour,  and  to 
warehouse  it  in  their  own  name,  and  to 
have  power  to  sell  it. 

For  the  fraudulent  purpose  of  obtain- 
ing possession  of  the  flour  so  as  to  be 
able  to  give  possession  of  it  to  the  defen- 
dants, Arthur  Daly,  one  of  the  firm  of 
Denis,    Daly    &    Sons,  brought  to   the 


plaintifih,  but  unknown  to  the  defendants, 
a  memorandum  in  these  terms : — 

"May  14, 1878. 
"  We  have  sold  Messrs.  B.  is  3.  Lawson 

1,500  sacks  of  Baltic  whites,  payment  as 
follows:  1,000Z.  upon  delivery— 1,OOOZ. 
in  fourteen  days — 1,0002.  in  a  month, 
which  amounts  we  will  hand  you  as 
received. 

"D.  Daly*  Sons." 

The  phuntifib  by  the  frandnlmt  mis- 
representation that  Denis  Daly  &  Sons 
had  found  a  purchaser  for  the  flour,  and 
would  hand  over  to  them  the  amount  to 
be  received  as  the  price,  were  induced  to 

rwith  the  possession  of  the  flour,  and 
that  purpose  gave,  as  requested,  on 
the  14ith  of  May,  a  delivery  order  to 
Denis  Daly  &  Sons ;  and  subsequently- 
addressed  a  written  direction  to  the  land- 
lord of  the  warehouse,  which  they  de- 
livered to  Arthur  Daly,  to  transfer  the 
room  in  which  the  flour  was  deposited  to 
lawson  &  Co.,  which  was  accordingly 
done. 

The  defendants  on  the  same  day  that 
tiie  deliveiy  order  was  given  by  the 
plaintiffs  to  Denis  Daly  &  Sons,  namely, 
the  14ith  of  May,  advanced  to  Denis  Daly 
<b  Sons  the  sum  of  1,7252.,  and  on  the 
next  day  the  further  sum  of  7752.  in 
cash. 

It  is  stated  in  the  case  that  the  fraudu- 
lent memorandum  of  the  sale  to  the 
defendants,  by  which  the  plaintiffs  were 
induced  to  give  the  delivery  order  for 
the  flour,  was  brought  to  them  by  Arthur 
Daly  after  banking  hours  on  the  14th, 
from  which  it  may  be  infbrred  that  the 
1,7252.  advanced  by  the  defendants  to 
Denis  Daly  &  Sons  on  that  day,  was 
advanced  before  the  possession  of  the 
flour  had  been  given  up  to  the  latter  by 
the  plaintifis.  Possession  of  the  flour 
having  been  transferred  to  the  defendants, 
they,  between  the  18th  of  May  and  the 
Ist  of  June,  by  virtue  of  the  right  to 
sell  vested  in  them  by  the  agreement  with 
Denis  Daly  is  Sons,  sold  the  flour  in 
the  Liverpool  market,  for  sums  amount- 
ing in  the  whole  to  2,6472. 10s.  3d.,  and 
the  flour  was  delivered  to  the  respective 
purchasers. 

Of  the  2,5002.  thus  advanced  by  th9 
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defendants  to  Denis  Daly  So  Sons,  5001. 
was  paid  hj  the  latter  to  the  plaintiffs  as 
part  of  the  price  received  on  the  sale  of 
the  flonr.  Bat  the  plaintiSB  have  re- 
ceived no  further  payment,  and  Denis 
Daly  and  Sons  have  become  bankrapts. 

We  have  in  this  case  to  discharge  the  - 
unpleasant  duty  of  deciding  on  wkioh  of 
two  innocent  parties  the  loss,  occasioned 
to  one  or  other  of  them  by  the  &aad 
of  a  third,  shall  fall.  In  dischamng 
such  a  dufy  a  Conrt,  to  nse  the  wor&  of 
Lord  Cairns  in  Lindsay  v.  Owndy  (4), 
"  can  do  no  more  than  apply,  vigoronsly, 
tiie  settled  and  well-known  rales  of  the 
law."  IJnfortanately,  however,  some 
difficalty  presents  itself  in  the  present 
case  in  applying  the  law;  for  the  case 
is,  so  far  as  we  are  aware,  sui  generis,  the 
contaract  oat  of  which  the  claim  of  the 
p]auiti&  arises  being  of  an  altogether 
exceptional  character.  The  contract  is 
not  one  in  which  goods  are  deposited 
upon  the  ordinary  terms  incidental  to  a 
bailment  of  pledge,  namely,  that  the 
thing  pledged  shall  remain  in  the  posses- 
sion of  the  pledgee  until  the  engagement 
of  the  pledgor,  which  it  was  given  to 
insoie,  has  been  fulfilled.  Here  the 
pledgpors,  when  they  find  a  purchaser,  are 
to  have  possession  of  the  thing  pieced, 
in  order  to  tell  it,  not  in  the  name,  or  even 
on  behalf  of,  the  pledgees,  but  as  their 
own,  subject  only  to  the  condition  of 
handing  over  the  proceeds  in  liquidation 
of  their  debt. 

It  may  be  doubted  whether,  under  such 
a  contract,  any  special  property,  however 
limited,  vested  in  the  pledgees,  or  whether 
their  right  was  not  limited  to  the  pos- 
session and  custody  of  the  goods,  so  as 
to  secure  to  them  the  knowledge  of  any 
sale  which  the  owners  might  be  able  to 
make^  and  so  to  afford  them  the  oppor- 
tunity of  insisting  on  the  price  being 
handed  over  to  them  as  soon  as  paid. 

Assuming,  however,  that  under  the 
contract  with  Denis  Daly  &  Sons,  the 
plaintiffs  acquired,  as  pledfgees,  a  special 
property  in  the  flour  depositeii  in  their 
name,  it  was  subject  to  uie  right  of  the 
pledgpors  to  have  the  flour  given  up  to 
them,  on  their  finding  a  purchaser,  for 
the  purpose  of  the  sale  by  them  as 
owners,  without  any  intervention  on  the 
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part  of  the  pledgees.  If,  having  obtained 
the  goods  for  the  porpose  of  selling  them, 
and  having  sold  them,  the  pledgors  have 
kept  the  price  instead  of  handing  it  over 
to  the  pledgees,  the  latter  could  not  have 
disputed  the  title  of  the  buyer,  and  would 
have  had  no  remedy  except  by  action 
against  the  pledgors  for  breach  of  con- 
tract. 

In  compliance  with  the  agreement  the 
flonr  was  delivered  by  the  plaintiffs  to 
Denis  Daly  <k  Sons,  the  pledgors,  with 
the  full  intention  that  they  should  sell  it 
as  their  own,  and  make  a  good  title  to  it 
to  their  vendees. 

It  is  trae  that  the  possession  of  the 
goods  was  obtained  by  the  fraud  of  the 
pledgors ;  but  this  appears  to  us  to  make 
no  difference  in  the  result.  The  flour 
having  been  given  up  by  the  plaintifis  to 
Denis  Daly  &  Sons,  conformably  to  the 
contract,  to  sell  as  tibieir  own,  the  special 
property,  vested  in  the  plaintiffls  as 
pledgees,  whatever  it  may  have  been, 
was  intentionally  surrendered,  and  the 
possession  having  been  parted  with,  the 
contract  of  pledge  was,  at  all  events  for 
the  time  being,  at  an  end.  The  abandon- 
ment of  the  property  in,  and  the  sur- 
render of  the  thing  pledged,  might,  as 
between  the  pledgees  and  pledgors,  have 
been  revoked,  as  having  been  obtained 
by  fraud,  so  long  as  the  goods  remained 
in  the  hands  of  the  pledgors.  But  when, 
prior  to  any  such  revocation,  the  property 
in  the  goods  had  been  transferred  by  the 
owners  for  good  consideration  to  a  hona 
fide  transferee,  the  latter  acquired,  as  it 
appears  to  us,  an  indefeasible  tide.  The 
analogy  to  a  case  of  sale,  where  the 
vendor  is  induced  to  part  with  his  pro- 
perty by  j&aud,  appears  to  us  complete ; 
and  the  principle  laid  down  by  the  Court 
of  Common  Pleas  in  White  v.  Ga/rden  (10), 
and  by  the  House  of  Lords  in  Imtdsay 
V.  Gimdy  (4),  and  acted  upon  by  this 
Court  in  Moyee  v.  Netoington  (6),  is,  we 
think,  applicable  to  the  case  before  us ; 
and  we  are  therefore  of  opinion  that  the 
defendants  acquired  a  g^ood  title  to  the 
flour  by  their  contract  with  Denis  Daly 
&  Sons. 

Our  view  of  the  case  being  founded  on 
the  assumption  that  the  property  in  the 
goods  became,  by  the  act  of  the  pledgees. 
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revested  in  tlie  pledgors,  it  makes  no 
difference  th&t  the  goods,  having  heen 
parted  with  hj  the  pkintiffa  with  a  view 
to  their  being  sold,  were,  instead  of  being 
sold,  pledged.  The  property  having,  hj 
the  act  of  the  pledgees,  become  revested 
in  iho  pledgors,  the  latter  were  as  oom. 
petent  to  dispose  of  the  goods  by  way  of 
pledge  as  by  that  of  sale. 

Nor  in  tms  view  of  the  case  is  it  in  any 
way  material  that  the  larger  portion  o{ 
the  money  advanced  by  the  defendants  to 
Denis  Daly  &  Sons  was  paid  (if  we  are 
to  take  the  fact  to  have  been  so)  before 
the  possession  of  the  floor  was  g^ven  ap 
by  me  plaititiffs.  The  property  in  &e 
flonr  was  made  over  to  the  d^endants, 
and  the  possession  of  it  given  up  to  them, 
by  Denis  Daly  &  Sons,  for  good  con- 
sideration, when  the  fnll  property  in  it 
was,  as  we  think,  in  the  latter,  and  the 
transfer  took  place  by  virtue  of  a  con- 
tract whereby  the  money  was  to  be  ad- 
vanced on  the  pledge  of  the  goods.  That 
the  money  was  paid  down  before  the 
goods  were  delivered,  provided  the  pro- 
perty in  the  goods  was  in  Denis  Daly  & 
Sons  when,  in  fnlfilment  of  the  contract, 
ihey  transferred  the  property  in,  and 
gave  possession  of,  the  flonr,  can  maJce  no 
difference. 

Bat  there  is  a  farther  ground  on  which 
we  are  of  opinion  that  the  defendants  are 
entitled  to  onr  judgment.  We  are  pre- 
pared to  hold,  as  we  intimated  in  Moyce 
V.  Newmgton  (6),  that  where  one  of  two 
innocent  parties  mast  suffer  from  the 
&sad  of  a  third,  the  loss  should  fall  on 
the  one  who  enabled  the  third  party  to 
commit  the  fraud.  It  has  been  so  held 
by  the  Supreme  Court  of  Judicatare  of 
the  state  of  New  York,  in  a  case  of  Boot 
V,  Frmch  (12).  In  Vickere  v.  Hen  (13), 
Lord  Chuicellor  Hatherlej  says — "If 
one  person  arms  another  with  a  symbol 
of  property  he  should  be  the  sufferer,  and 
not  the  person  who  gives  credit  to  the 
operation  and  is  misled  by  it."  It  is  on 
tihis  principle  that  the  legislation  wil^ 
reference  to  fraudulent  sales  made  by 
factors,  or  agents  intrusted  with  the  pos- 
session of  goods,  or  of  tiie  documents 


of  title  to  goods,  has  been  based.  It  was 
on  this  ground  that  the  Court  of  Session, 
in  Foehvn  v.  Bohmow  (14)  and  in  Vieken 
V.  Seri  (13),  independently  of  the  Factors 
Acts,  and  proceeiiing  on  general  prin- 
ciples, decided  in  f&vour  of  an  innocent 
pnrcluuser.  And  though,  in  Vieken  v. 
Hart  (13),  in  the  House  of  Lords,  the  case 
was  decided  in  favour  of  the  defendant, 
as  coming  under  the  Factors  Acts,  Lord 
Golonsay  expressly  says  that  the  judg- 
ment appealed  from  was  well  fbundeo, 
independently  of  these  Acts. 

Now,  in  the  case  before  us,  Denis  Daly 
&  Sons  were  allowed  by  the  plaintiffs  to 
appear  as  the  ostensible  owners  of  the 
flour,  and  to  exercise  uncontrolled  domi- 
nion over  it,  without  the  plaintiffs,  by 
intervening  themselves  in  the  transac- 
tion, as  they  might  have  done,  securing 
themselves  against  any  frandolent  con- 
duct on  the  part  of  Denis  Daly  A;  Sons.  It 
would  therefore  be  in  the  highest  degree 
unjust  and  inequitable  that  the  defend- 
ants, Lawson  &  Co.,  who  have  innocently 
advanced  money  on  the  goods  in  the 
ordinary  course  of  commercial  dealing, 
should  be  sufferers  through  the  improvi- 
dent contract  of  the  plaintiffs  with  Denis 
Daly  &  Sons,  or  want  of  proper  caution 
on  ^eir  part. 

We  therefore,  on  both  grounds,  give 
judgment  for  the  defendants. 

Judgment  for  defendtmis. 


Solicitors- -Gregoty  &  Co.,  agents  for  Stone  & 
Fletcher,  Liverpool,  for  plaintiff ;  Field,  Bos- 
coe  &  Co.,  agenta  for  Bateson  &  CSo.,  liiverpool, 
for  defendants. 


(12)  13  Wendell.  570. 

(13)  Law  Bep.  2  tjcotch  App.  116. 


(14)  3rd  series,  vol.  vii,  p.  622. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
■tonn        ("MATTHIESSKN   AND    ANOTHER  V. 
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may  zx.  ^    bankino  company. 

Bankers  Conversion — Grossed  Cheques 
Act,  1876  (39  ^  40  Vid.  c.  81),  Sections 
4,  5,  12 — Protection  to  Collecting  Banker 
— "  Not  Negotiable  " — Forged  Indorse- 
ment. 

By  section  12  of  the  Crossed  Cheques  Act, 
1876  (39  1 40  Viet.  c.  81),itis  enacted, "  a 
person  taldng  a  cheque  crossed  generally  or 
specially  bearing  in  either  ease  the  words 
'  not  negotiable,'  shall  rwt  have  and  shall 
not  be  capable  of  giving  a  better  title  to  the 
cheque  than  that  which  the  person  from 
whom  he  took  it  had.  But  a  banker,  who 
has  in  good  faith  and  toithout  negligence 
received  payment  for  a  customer  of  a  cheque 
crossed  generally  or  specially  to  himself, 
shaU  not,  in  case  the  title  to  the  cheque 
proves  defective,  incur  amf  liability  to  the 
true  owner  of  the  cheque  by  reason  only  of 
having  received  such  payment": — Held, 
that  the  cheque  mentioned  in  the  laMeir  part 
of  thai  section  is  not  limited  to  the  cheque 
described  *»  the  former  .part  as  one  bearing 
upon  it  the  words  "  not  negotiable,"  and 
that,  therefore,  a  banker,  who  in  good  faith 
and  without  negligence  in  due  course  of 
eoUeetion  receives  payment  for  a  customer 
of  a  cheque  crossed  generally,  but  having 
a  forged  indorsement,  is  protected  by  such 
12th  section  from  liability  to  the  true  oioner 
of  the  cheque  for  having  placed  the  amount 
of  such  payment  to  the  credit  of  his  cus- 
tomer, notwithstanding  such  cheque  has  not 
the  words  "  not  negoHable  "  upon  it. 

The  statement  of  claim,  after  stating 
that  J.  W.  Maddle  was  in  the  plaintiffs' 
employ  as  servant  and  traveller,  and  as 
suoh  received  from  the  plaintiffs'  cas- 
tomers  payment  for  goods  sold,  alleged 
that  on  or  about  the  20th  of  July,  1877, 
Messrs.  Oliver  &  Son,  of  Bury  St.  Ed- 
munds, in  payment  for  goods  sold  to 
them  by  the  plaintiffs,  gave  to  the  said 
J.  W.  Maddle  a  cheque  dated  the  20th  of 
July,  1877,  for  150Z.  13».  lid.,  drawn  by 
the  said  Oliver  &  Son  upon  Oakes,  Bevan 
&  Co.,  bankers,  Bury  St.  Edmunds,  and 
payable  on  demand  to  the  plaintiffs  or 
order,  which  cheque  the  said  J.  W. 
Vol.  48.— Q.B.,  C.P.  &  Excu. 


Maddle  received  for  and  on  behalf  of 
the  plaintiffs  and  with  their  authority. 

That  on  or  about  the  15th  of  January, 
1878,  Mott  &  Co.,  of  Leicester,  in  pay- 
ment for  goods  sold  to  them  by  the 
plaintiffs,  gave  to  J.  W.  Maddle  a  cheque 
dated  the  15th  of  January,  1878,  for 
62i.  ll«.  lOd.,  drawn  by  Mott  &  Co. 
upon  T.  &  T.  T.  Paget,  Leicester  Bank, 
payable  on  demand  to  the  plaintiffs  or 
order,  and  crossed  with  the  words  "  & 
Co.,"  which  cheque  J.  W.  Mtwidle  re- 
ceived on  behalf  of  the  plaintiffs  and  with 
their  authority. 

That  on  or  about  the  24th  of  Januaiy, 
1878,  Pratt  &  Sons,  of  LiAcoln,  in  pay- 
ment for  goods  sold  to  them  by  the 
plaintiffs,  gave  to  J.  W.  Maddle  a  cheque 
dated  the  24th  of  January,  1878,  for 
301.  16s.  9d.,  drawn  by  Pratt  &  Sons 
upon  Smith,  Ellison  &  Co.,  Lincoln  Bank, 
payable  to  the  plaintiffs  or  order,  and 
crossed  with  the  words  "  &  Co.,"  which 
cheque  J.  W.  Maddle  received  on  behalf 
of  the  plaintiffs  and  with  their  authority. 

That  the  three  cheques  so  received  by 
J,  W.  Maddle  were  never  delivered  to 
the  plaintiffs,  but  J.  W.  Maddle  stole  and 
embezzled  them  firom  the  plaintiffs,  and 
J.  W.  Maddle,  without  the  knowledge, 
sanction  or  authority  of  the  plaintiffs, 
forged  the  pluntiffs'  name  on  the  back  of 
each  of  the  three  cheques. 

The  statement  of  claim  further  stated, 
that  after  J.  W.  Maddle  had  so  stolen  and 
embezzled  the  three  cheques,  and  forged 
the  plaintiffs'  endorsements  thereon,  the 
said  three  cheques,  without  the  know- 
ledge, sanction  or  authority  of  the  plain- 
tiffs, were  paid  into  the  defendants'  bank, 
and  were  received  by  the  defendants,  and 
that  the  defendants  having  so  received 
the  three  cheques,  presented  the  same  for 
payment  to  the  bankers  upon  whom  the 
said  cheques  were  respectively  drawn, 
and  received  from  each  of  the  said 
bankers  the  amount  for  which  each  of 
the  said  cheques  were  respectively  drawn, 
and  retained  and  appropriated  to  their  own 
use  such  amounts,  being  1502.  13«.  lid., 
622.  11«.  10t2.  and  302.  168.  9d.,  making 
together  2442.  2s.  6d. 

And  further,  that  the  defendants  by  so 
receiving  and  dealing  with  the  said 
cheques,  converted  such  cheques  to  their 
3Y 
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own  nse,  and  wiongfiillT  deprived  the 
plaintiffs  of  the  possession  of  the  said 
cheques. 

The  amended  statement  of  defence  was 
as  follows : — 

1.  The  defendants  say  that  they  are 
bankers,  carrying  on  business  in  London 
and  other  places,  and  are  in  the  habit  of 
collecting  cheques  drawn  upon  country 
bankers  for  their  customers,  the  holders 
of  such  cheques,  and  that  the  said  three 
cheques  in  the  statement  of  claim  men- 
tioned were  all  cheques  drawn  upon 
country  bankers. 

2.  In  the  usual  course  of  busmesa,  two 
of  the  three  cheques  were  handed  to 
them  by  one  of  their  cnstomers,  named 
James  Fowler,  for  collection,  he  being 
then  the  holder  of  the  said  cheques  and 
having  an  account  at  the  defendants' 
bank,  and  the  other  cheques  was  handed 
to  them  by  one  of  their  customers,  named 
William  Wood,  for  collection,  he  being 
then  the  holder  of  the  said  cheque  and 
having  an  acconnt  at  the  defendants' 
bank. 

3.  In  the  usual  course  of  business  they 
collected  the  cheques  from  the  oountiT' 
btuikers  upon  whom  they  were  drawn, 
and  in  the  usual  course  of  business  placed 
the  amounts  so  collected  to  the  credit  of 
their  customers.  Fowler  and  Wood. 

4.  The  defendants  did  not  know  when 
they  received  the  cheques  from  Fowler 
and  Wood,  nor  when  they  collected  the 
same,  that  the  plaintrSs'  names  on  the 
back  of  any  of  the  cheques  were  forged. 

5.  By  reason  of  the  premises  the  de- 
fendants say  that  they  are  not  liable  to 
the  plaintiffs  in  the  present  action. 

6.  In  further  answer  to  the  statement 
of  claim,  the  defendants  say  that  the 
cheques  were  cheques  drawn  after  the 
passing  of  "  The  Grossed  Cheques  Act, 
1876,"  and  were  crossed  cheques  within 
the  meaning  of  that  Act,  and  had  not 
the  words  "  not  negotiable  "  on  them,  or 
on  either  of  them,  and  that  they,  when 
they  received  the  said  cheques  crossed  as 
aforesaid,  were  and  still  are  bankers,  and 
that  they  in  good  faith  and  without  neg- 
ligence having  received  the  said  cheques 
as  in  paragraph  2  is  set  forth,  received 

'  payment  for  their  customers  of  the  said 
cheques  crossed  as  aforesaid,  and  in  no 


CJP. 

other  way  dealt  with  the  said  cheques,  or 
any  of  them,  and  that  by  reason  of  sec 
tion  12  of  the  said  39  &  40  Yict.  c.  81, 
they  have  incurred  no  liability  to  the 
plaintiffs,  and  the  plaintiffs  are  not  en- 
titled to  maintain  the  present  action 
against  the  defendants. 

The  plaintiffs  demurred  to  the  said 
statement  of  defence. 

Waddy  (_OppenJieim  with  him),  in  sup- 
port of  the  demurrer. — The  first  five  para- 
graphs of  the  statement  of  defence  are 
bad,  and  shew  no  defence  to  the  action — 
Armld  v.  The  Cheque  Bank  (1).  The 
question  turns  in  fact  upon  thei  sixth 
paragraph  of  such  statement,  and  on  the 
construction  to  be  put  on  section  12  (2) 
of  the  Crossed  Cheques  Act,  1876  (39  & 
40  Yict.  c.  81).  The  whole  of  that  sec- 
tion refers  to  one  and  the  same  kind  of 
instrument,  which  is  described  in  the 
first  part  of  it,  that  is  to  say,  "  a  cheque 
crossed  generally,  or  specially  bearing  in 
either  case  the  words  '  not  negotiable,' " 
and  in  effect  enacts  that  a  person,  who  is 
not  a  banker,  taking  such  an  instrument, 
is  not  to  have  a  better  title  to  it  than  he 
from  whom  he  took  it,  but  that  a  banker, 
who  has  in  good  faith  received  payment 
of  it  for  a  customer,  is  not  thereby  to 
incur  liability  to  the  true  owner.  The 
4th  section  defines  what  are  general  and 
special  crossings  of  a  cheque  (3),  and  it 

(1)  4S  JjKW  i.  Bep.  C.P.  662;  s.  cLaw  Bep. 
1  C.P.  D.  678. 

(2)  The  following  ia  section  12  of  39  &  40  Vict, 
c.  81,  namely,  "  A  person  taking  a  cheque  crossed 
generally  or  specially,  bearing  in  either  case  the 
words  '  not  negotiable,'  shall  not  have  and  shall 
not  be  capable  of  giving  a  better  title  to  the 
cheque  than  that  which  the  person  from  whom 
he  took  it  had. 

"  But  a  banker  who  has  in  good  faith  and  with- 
out negligence  received  payment  for  a  customer 
of  a  (ieque  crossed  generally  or  specially  to 
himself,  shall  not,  in  case  the  title  to  the  cheque 
proves  defective,  incur  any  liability  to  the  true 
owner  of  the  cheque  by  reason  only  of  having 
received  such  payment." 

(3)  The  following  is  section  4,  "Where  a 
cheque  bears  across  its  face  an  addition  of  the 
words  '  and  company,'  or  any  abbreviation  thereof, 
between  two  ptirallel  transverse  lines  or  of  two 
parallel  transverse  lines  simply,  and  either  with 
or  without  the  words  '  not  negotiable,'  that  addi- 
tion shall  be  deemed  a  crossing,  and  the  cheque 
shall  be  deemed  to  be  crossed  generally. 

"  Where  a  cheque  bears  across  its  bee  an  addi- 
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appears  from  anch  definition,  that  the 
words  "  not  negotiable  "  do  not  have  any 
effect  upon  the  crossing  of  a  cheque. 
Then  the  12th  section  professes  to  deal 
only  with  a  crossed  cheque  bearing  the 
words  "not  negotiable,"  and  then  a 
banker  is  to  be  protected,  provided  he 
80  received  payment  in  good  faith  and 
withoat  neglig^ce. 

[Gbovb,  J. — Yon  import  then  the  words 
"bearing  in  either  case  the  words  not 
negotiable"  after  the  words  "crossed 
generally  or  specially  to  himself  "  in  the 
second  part  of  the  12th  section  ?] 

Yes.  Each  part  refers  to  the  same 
kind  of  instrument,  and  the  object  of 
(he  Legfislatnre  was  to  give  the  power 
to  the  owners  of  cheques  of  restraining 
their  negotiability,  if  they  so  pleased,  by 
the  nse  of  the  words  "not  negotiable." 
Section  19  of  16  &  17  Vict  c.  59,  pro- 
tects  a  banker  paying  a  cheque  which 
purports  to  be  indorsed  by  the  person  on 
whose  order  it  is  made  payable,  without 
proof  of  such  indorsement.  In  Bellamy 
r.  Marjoribcmks  (4),  the  Court  of  Ex- 
chequer held  that  ihe  crossing  a  cheque 
did  not  restrict  its  negotiability,  but 
only  made  it  evidence  of  negligence  if 
the  cheque  Eifterwards  should  be  paid 
otherwise  than  through  a  banker.  This 
was  followed  by  Oarlon  v.  Ireland  (5), 
This  led  to  the  passing  of  19  &  20  Vict, 
c.  25,  which  enacted  that  a  crossed 
cheque  shall  be  a  direction  to  the  banker 
on  whom  it  is  drawn  that  it  shall  be 
paid  only  to  or  through  a  banker.  8im- 
monds  t.  Tayhr  (6)  decided  that  the 
crossing  formed  no  part  of  the  cheque, 
and  that  if  it  was  obliterated  so  that  the 
cheque  did  not  appear  to  be  a  crossed 
cheque  when  presented  for  payment,  the 
banker  was  not  liable,  though  it  did  not 
come  to  him  through  a  banker.  There- 
upon  the  21  &  22  Vict.  c.  79  enacted 
that  the  crossing  should   be  deemed  a 

tion  of  the  name  of  a  banker,  either  -with  or  with- 
out the  words  '  not  negotiable,'  that  addition  shall 
be  deemed  a  oroming,  and  the  cheque  ehall  be 
deemed  to  be  CToosed  specially,  and  to  be  ciossed 
to  that  banker." 

(4)  7  Exch.  Bep.  389 ;  s.  c  21  Law  J.  Bep. 
Ezch.  70. 

(5)  6  K  &  B.  785 ;  B.  c.  25  Law  J.  Bep.  Q.B. 
118. 

(6)  27  Iaw  J.  Bep.  C.P.  46. 
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material  part  of  the  cheque,  but  that 
the  banker  should  be  protected  in  pay- 
ing a  cheque  which  at  the  time  of  pre- 
sentment does  not  plainly  appear  to  be 
crossed.  In  Ogden  y.  Benaa  (7),  the 
banker  on  whom  the  cheque  is  drawn 
was  held  protected  by  16  &  17  Vict.  c. 
59.  s.  19  from  proving  it  to  be  indorsed 
by  the  person  to  whose  order  it  is  made 
payable,  if  it  purported  to  be  so  indorsed, 
yet  a  third  person  or  banker  who  cashed 
such  cheque  was  not  so  protected.  That 
was  followed  by  Arnold  v.  The  Cheque 
Bank  (1),  which  is  to  the  same  effect. 
Notwithstanding  the  21  &  22  Vict.  c. 
79  made  the  crossing  a  material  part 
of  the  cheque.  Smith  v.  The  Union  Bank 
(8)  shewed  that  the  banker  on  whom 
the  crossed  cheque  was  drawn  was  not 
liable  for  paying  the  cheque  when  pre- 
sented by  a  different  banker  than  the 
banker  whose  name  was  on  the  crossing. 
This  last  case  led  to  the  passing  of  the 
Act  in  question,  namely,  39  &  40  Vict.  c. 
81,  the  7th  section  of  which  enacts  that 
where  a  cheque  is  crossed  specially,  the 
banker  on  whom  it  is  drawn  is  not  to 
pay  it  otherwise  than  to  the  banker  to 
whom  it  is  crossed.  The  12th  section  is 
the  only  one  which  relates  to  a  collect- 
ing banker,  the  other  sections  relate  to 
the  banker  on  whom  a  cheque  is  drawn, 
and  no  doubt  it  must  be  admitted  that  if 
the  second  part  of  that  section  is  to  be 
read  alone,  and  unconnected  with  the  first 
part,  the  plaintiffs  in  this  action  are  an. 
swered  by  the  sixth  paragraph  of  the 
statement  of  defence,  but  the  plaintiffs 
contend  that  the  second  part  of  the  12th 
section  applies  only  to  the  description  of 
cheque  mentioned  in  the  first  part. 

[Grovb,  J. — That  might  have  been  the 
case  if  there  were  inserted  the  word  "  so  " 
after  the  word  "  cheque  "  in  the  second 
part  of  that  section,  and  the  passage 
were  "but  a  banker  who  has  in  good 
faith  and  without  n^ligence  received 
payment  for  a  customer  of  a  cheque 
so  crossed  generally  or  specially  to  him- 
self shall  not,"  &c.] 

(7)  43  Law  J.  Bep.  C.P.  250 ;  s.  c.  Law  Bep.  9 
C.P.  513. 

(8)  44  Law  J.  Bep.  Q.B.  117;  on  appeal  45 
Law  J.  Bep.  Q.B.  149;  s.  c.  Law  Bep.  10  Q.B. 
291. 
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That  is  what  is  meant.  If  it  is  to  be  a 
limitation  of  the  rights  of  the  trae  owner 
in  favour  of  the  banker,  it  most  be  with 
respect  to  what  is  described  in  the  first 
paj:t,  that  is  to  say,  "  a  cheque  crossed 
generally  or  specially,  bearing  in  either 
case  the  words  '  not  negotiable.'  "  The 
collecting  banker  is  not  called  upon  to 
pay,  bat  only  to  receive  payment  of 
the  cheque  given  him  by  his  customer. 
If  he  pays  it  away  be  does  so  at  his  own 
risk. 

[LniDLBT,  J. — "What  ought  he  to  do 
with  it  ?] 

He  must  not  place  the  amounts  col- 
leoted  to  the  credit  of  his  customers. 
That  is  not  protected,  and  amounts  to  a 
conversion,  for  which  the  banker  is  liable 
according  to  Arnold  v.  The  Oheque  Bank 
(1).  In  the  course  of  delivering  the 
judgment  of  the  Court  in  that  case  Lord 
Coleridge,  C.J.,  says,  "  The  question  here 
is  whether  what  was  done  by  the  defen- 
dants amounted  to  a  conversion  of  the 
bill,  and  we  are  of  opinion  that  it  did. 
Payment  of  the  draft  was  actually  ob- 
tained by  the  defendants  from  Smith, 
Payne  &  Smith,  and  the  next  step  in 
dealing  with  the  money  was  not  simply 
to  hand  it  over  to  Mrs.  Chandler  "  (the 
person  from  whom  they  had  received  the 
cheque  to  get  cashed),  "  but  to  retain  it 
and  open  an  account  with  it,  the  effect  of 
which  was  to  appropriate  it  to  their  own 
use  as  a  loan  &om  Mrs.  Chandler." 

[LiNDLBT,  J. — The  defendants  in  that 
action  might  have  refused  to  have 
opened  an  account  with  Mrs.  Chandler, 
but  where,  as  here,  they  have  collected 
the  cheque  for  their  customer,  what  can 
they  do  with  the  money  so  collected  but 
place  it  to  the  credit  of  their  customer  P] 

They  are  not  protected,  unless  indeed 
they  come  within  the  protection  given  by 
section  12  of  this  Act,  and  that  does  not 
apply  unless  the  cheque  has  the  words 
"  not  negotiable  "  on  it. 

A.  L.  Smith,  for  the  defendants. — The 
demurrer  is  to  the  whole  statement  of 
the  defence,  and,  therefore,  if  there  be  a 
good  defence  in  any  part  of  that  state- 
ment, the  demurrer  must  isil.  The  sixth 
paragraph  contains  a  good  defence.  Pre- 
vious to  the  Crossed  Cheques  Act,  89  & 
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40  Yict.  o.  81,  although  the  banker  on 
whom  the  cheque  was  drawn  was  pro- 
tected in  paying  it  on  a  forged  indorse- 
ment, the  collecting  bank  who  collected 
the  cheque  was  not  protected,  because 
the  forged  indorsement  passed  no  title  in 
the  cheque,  and  the  true  owner  was,  there- 
fore, not  prevented  from  recovering  the 
amount.  The  12th  section  of  the  39  it 
40  Yict.  c.  81  h&s  altered  this.  The  Le- 
gislature has  never,  in  all  the  Acts  it  has 
passed  on  the  subject,  desired  to  interfere 
with  the  negotiability  of  cheques,  but  by 
this  last  Act  it  has  enabled  the  holder  of 
a  oheque,  by  putting  on  it  the  words 
"  not  negotiable,"  to  prevent  anyone  who 
might  afterwards  take  it  from  having  a 
better  title  than  the  person  firom  whom 
he  took  it.  If  this,  however,  be  not  done, 
the  law  as  to  the  negotiability  of  cheques 
is  not  altered,  and  a  collecting  banker 
would  be  in  no  better  position  than  he 
was  before  the  Act,  and  would,  therefore, 
still  be  liable  to  the  true  owner  for  the 
conversion  of  the  cheque.  It  is  for  this 
purpose,  and  to  give  such  banker  relief 
from  such  liability,  that  the  latter  part  d 
the  12th  section  has  been  enacted.  If 
that  be  read  with  the  interpretation  of  the 
meaning  of  a  cheque  crossed  generally  or 
specifically,  as  given  by  section  4,  it  is. 
clear  that  the  collecting  banker,  who  in 
good  faith  and  without  negligence  receives 
payment  for  a  customer  of  a  crossed 
cheque,  is  protected  from  liability  by  rea- 
son of  his  doing  bo,  whether  the  words 
"  not  n^otiable "  are  or  are  not  on  the 
cheque,  as  whether  they  be  there  or  not 
the  cheque  is  equaJly  to  be  deemed 
crossed  generally  or  specially  (as  the  case 
may  be).  The  argument  is  &llacious  that 
the  second  part  of  the  12th  section  ap- 
plies to  a  person  who  is  a  banker,  and  the 
first  part  to  a  person  who  is  not,  because 
"  a  person"  in  the  first  part  does  not  ex- 
clude a  banker,  for  it  will  be  seen  that 
"  banker  "  by  section  3  includes  a  person 
who  is  acting  as  banker.  The  second 
part  of  that  section  clearly  affords  a  good 
defeijoe  to  this  action,  and  supports  the 
sixth  paragraph,  and  it  cannot  be  limited 
to  cheques  which  have  the  words  "  not 
negotiable  "  on  them,  as  contended  for  by 
the  plaintiffs. 
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Grovk,  J. — In  my  opinion  this  de- 
murrer most  be  overraled. 

It  appears  to  me  that  the  whole  qaes- 
tion  turns  npon  the  langnage  of  the 
statnte  39  &  40  Vict.  c.  81,  and  mainly 
upon  the  words  of  section  12  of  that 
statute.  The  only  asaifitance  for  con. 
struing  that  section  is  to  be  derived  from 
what  may  be  called  the  definition  claosea 
of  that  statute.  Now  the  first  part  of 
section  12  says,  "a  person  taking  a 
cheque  crossed  generally  or  specially." 
What  is  a  cheque  crossed  generally  or 
specially  P  That  is  explained  by  section 
4  to  be  "where  a  cheque  bears  across 
its  face  an  addition  of  the  words,  'and 
company,'  or  any  abbreviation  thereof, 
between  two  parallel  transverse  lines,  or 
two  parallel  transverse  lines  simply,  and 
either  with  or  vrithout  the  words,  '  not 
nt^tiable.'  That  addition  shall  be  deemed 
a  crossing,  and  the  cheque  shall  be  deemed 
to  be  crossed  generally.  "Where  a 
cheque  bears  across  its  face  an  addition 
of  uie  name  of  a  banker,  either  with  or 
without  the  words  'not  negotiable,'  that 
addition  shall  be  deemed  a  crossing,  and 
the  cheque  shall  be  deemed  to  be  crossed 
spedally,  and  to  be  crossed  to  that 
banker."  There  are  certain  other  pro- 
visions, amongst  others,  in  section  5, 
"  where  a  cheque  is  crossed  generally  a 
lawful  owner  may  cross  it  specially." 
Now  section  12  says — "  A  person  taking 
a  cheque  crossed  generally  or  specially, 
bearing  in  either  case  the  words  '  not 
negotiable,'  shall  not  have  and  shall  not 
be  capable  of  giving  a  better  title  to  the 
cheque  than  that  which  the  person  from 
whom  he  took  it  had." 

It  cannot  be  argued  that  the  words 
there,  "  bearing  in  either  case  the  words, 
'  not  negotiable,' "  are  not  most  im- 
portant. It  is  by  the  use  of  them  that 
the  non-neg^tiahility  of  the  cheque  is 
effected,  so  that  a  person  taking  a  cheque 
crossed  with  those  words  on  it  is  not  to 
have  or  be  capable  of  giving  a  better 
title  than  that  of  the  person  from  whom 
he  had  it.  The  nert  half  of  this  12th 
section,  omitting,  as  I  do  for  the  present, 
the  wOTd  "  but,"  states — "  A  banker  who 
has  in  good  &ith,  and  without  negligence, 
received  payment  for  a  customer  of  a 
cheque  crossed  generally  or  specially  to 
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himself,  shall  not,  in  case  the  title  to  the 
cheque  proves  defective,  incur  any  liability 
to  the  true  owner  of  the  cheque  by  reason 
only  of  having  received  such  payment." 
Taking  those  two  parts  of  the  section  as 
they  appear  on  plain  reading,  and  gram- 
matically, they  each  apply  to  a  different 
state  of  things ;  the  first  part  to  a  cheque 
which  has  a  limitation  to  its  negotiabiUty 
by  the  use  of  the  words  on  it,  "not  nego- 
tiable ;  "  the  second  part  omitting  those 
words,  and  giving  a  protection  to  bankers 
with  respect  to  cheques  crossed  generally 
or  specially,  and  without  saying  anything 
about  the  words,  "  not  negotiable."  Had 
those  two  parts  been  separate  sections, 
and  instead  of  the  word  "  but "  had  the 
figure  "13"  been  there,  marking  it  as 
the  13th  section,  it  does  not  seem  to  me 
possible  that  anyone  could  have  mistaken 
the  meaning  or  application  of  the  words 
in  that  last  part.  But  then  it  is  contended 
that,  by  the  use  of  the  word  "but,"  the 
latter  branch  of  the  12th  section  is  by 
way  of  a  proviso  to  the  first  part,  and 
that,  therefore,  it  is  to  be  read  as  if  the 
words,  "not  negotiable,"  were  repeated 
in  that  latter  part.  That,  to  my  mind, 
would  be  a  strange  stretch  of  language, 
and  one  which  I  would  not  agree  to 
unless  I  saw  some  very  imperative  reason 
for  it,  such  as  a  manifest  absurdity  ve- 
sultlng  from  any  other  construction, 
which  obhged  one  to  import  such  words 
into  the  section  as,  by  so  doing,  one 
would  be  giving  a  forced  meaning  to  the 
latter  part  of  that  section. 

Now  do  we  require  to  give  that  forced 
meaning  to  the  language  by  reason  of 
the  word  "  but "  being  employed  ?  It 
seems  to  me  that  the  word  "but"  can 
receive  a  very  sufficient  construction, 
without  giving  such  a  forced  construction 
to  the  section.  The  first  branch  of  the 
section  refers  to  any  person,  the  second 
branch  refers  to  a  banker.  Therefore, 
the  section  having  in  the  first  part  given 
a  protection  to  those  who  put  upon  their 
cheque  the  woi-ds,  "not  negotiable,"  by 
which  a  person  taking  it  shall  not  have 
or  be  capable  of  giving  a  better  title  to 
the  cheque  than  that  which  the  person 
had  from  whom  he  took  it ;  the  section 
gfoes  on,  iA  the  second  part,  to  give  a 
banker  a  further  protection,  whether  he 
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is  included  in  the  word  "  person  "  or  not ; 
and  a  baiiker,  if  he  has  in  good  &ifch  and 
without  negligence  received  payment  for 
a  customer  of  a  cheque  crossed  grenerally 
or  specially  to  himself,  is  not  to  incur 
any  liability  to  the  true  owner  of  the 
cheque  by  reason  only  of  having  received 
such  payment,  the  word  "  but "  contra- 
distinguishing "  banker  "  from  "  any  per- 
son." 

For  what  reason  am  I  to  construe 
the  words  there  used  against  their  ob- 
vious and  plain  meaning,  and  to  import 
words  providing  for  a  different  contin- 
gency, when,  without  repeating  the  words 
"  not  negotiable,"  the  Legislature  might 
have  made  it  clear  if  this  was  what 
is  intended,  by  simply  inserting  the 
words  "  such  a  cheque,"  or  "  so  crossed," 
in  the  second  part  of  that  section  ? 

Am  I  to  suppose  the  Legislature  to 
have  made  a  most  singular  blunder,  and 
to  have  purposely  expressed,  and  that, 
too,  in  very  clear  language,  that  which 
they  did  not  mean?  To  give  this  part 
of  the  section  the  construction  contended 
for  by  Mr.  Waddy  I  should  virtually  be 
making  an  enactment,  for  I  should  be 
interpolating  words  in  this  second  part 
of  the  section  which  do  not  occur,  and 
which,  as  it  seems  to  me,  were  intention- 
ally omitted. 

Is  there,  then,  anything  in  the  retison 
of  the  thing,  viewing  it  with  reference  to 
the  past  law,  which  prevents  my  reading 
this  enactment  according  to  the  plain 
and  obvious  meaning  of  the  words  them- 
selves, without  either  adding  to  or  sub- 
stracting  from  them  at  all  P 

I  do  not  wish  to  go  through  in  de- 
tail the  previous  legislation.  It  has  been 
carefully  gone  through  by  Mr.  Waddy, 
and  comes  substantially  to  this,  that  the 
Legislature  has  aimed  at  making  certain 
limitations  as  to  the  negotiability  of 
cheques,  but  the  statutes  have  bem  so 
framed  and  carried  into  effect  that  what- 
ever may  have  been  the  intention  of 
those  who  enacted  them,  they  have  done 
little,  if  anything,  to  restrict  their  nego- 
tiability. The  case  of  BdUvmy  v.  Matjori- 
hanks  (4)  threw  open  what  was  supposed 
to  be  a  limitation  upon  crossed  cheques, 
and  the  case  of  Ogden  v.  Benas  (7) 
limited  the  protection  to  bankers  given 
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by  16  A  17  Vict,  o.  69.  s.  19,  the  effect 
of  which,  as  construed  by  Ogden  v.  Benas 
(7),  is  that  the  banker  only  upon  whom 
the  cheque  is  drawn  which  has  a  forged 
endorsement  is  protected  against  the  con- 
sequence of  his  paying  that  cheque ;  and, 
as  I  understand  it,  upon  the  reason  that, 
although  a  banker  is  bound  to  know  the 
handwriting  of  his  customer,  he  cannot 
know  the  handwriting  of  all  the  persons 
to  whose  order  his  customers  may  draw. 
It  was  supposed  that  that  statute  applied 
not  merely  to  the  banker  upon  whom  the 
cheque  is  drawn ,  but  to  collecting  bankers ; 
but  the  case  Ogden  v.  Benas  (7),  followed 
by  Arnold  v.  The  Cheque  Bank  (1),  de- 
cided it  did  not  so  apply.  It  is,  there- 
fore, not  irrational  to  suppose  that  the 
Legislature  by  the  recent  Act,  39  &  40 
Vict.  c.  81.  s.  12,  wished  to  give  to  collect- 
ing bankers  the  protection  which  it  was 
supposed  had  been  given  by  a  previous 
statute,  and  there  is  nothing  unreasonable 
in  that  section  giving  l£at  protection, 
the  more  so  as  one  object  of  the  Act 
could  hardly  be  obtained  without  it  (see 
section  7).  The  words  are  perfectly 
plain ;  and  I  see  nothing  in  the  previous 
history  or  law  of  crossed  cheques,  to 
make  this  construction  of  the  section  in 
any  way  doubtful  or  irrational.  I  am 
therefore  of  opinion  that  the  demurrer 
must  be  overruled. 

LmousT,  J. — I  take  the  same  view  of 
the  construction  of  the  Act.  The  Act  is 
confined  entirely  to  crossed  cheques,  and 
the  observations  which  I  propose  to  make 
wiU  also  be  confined  to  crossed  cheques, 
for  I'  purposely  say  nothing  about  un- 
crossed cheques.  The  question  is,  what 
is  the  true  construction  of  the  Act  39  & 
40  Yict.  c.  81  P  That  Act  has  done  more 
things  than  one ;  it  has  said  that  when  a 
cheque  is  crossed  it  is  to  be  paid  through 
a  btmker,  and  through  a  banker  only,  and 
nobody  can  get  it  except  through  a 
banker.  That  practically  means  this,  that 
bankers  must  receive  those  cheques  and 
collect  them  for  their  customers.  Take 
the  position  of  a  collecting  bank.  A  col- 
lecting bank  receives  from  its  customers 
crossed  cheques ;  they  must  collect  them 
or  leave  them  alone ;  practically  of  course 
they  do  collect  them.  Then  it  comes  to 
this :  What  is  the  consequence  if  they  do 
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oolleot,  and  the  onstomer  who  sends  the 
cheque  to  them  happens  to  have  a  bad 
title  P     It  is,  to  my  mind,  a  little  hard  in 
any  case,  that  a  banker  who  merely  colleota 
the  money  for  his  oastomer  should  be  liable 
for  the  money.     I  do  not  mean  to  say 
that,  as  the  law  stood  before,  the  banker 
was  not  liable,  bat  it  ia  a  litUe  hard ;  and 
it  appeared  to  me  to  be  only  reasonable, 
at  sJl  events,  that  the  Legislature  should 
relieve  bankers  &om  some  of  the  oonse- 
qoences  against  which  no  amonnt  of  fore- 
sight ooold  possibly  goard.     When  we 
look  at  this  12th  section  it  is  obvions  that 
is  what  is  meant.     The  first  part  of  the 
section  merely  affects  the  title  of  persons 
taking  cheques  which  are  marked  "  not 
negotiable."    This  is  a   new  feshioned 
cheque  altogether,  and  the  Act  of  Parlia- 
ment says  that  if   it  is   marked   "not 
negotiable,"  the  person  who  takes  that 
cheque  is  to  have  no  greater  ri^t  than 
the  person  who  gives  it  him.     The  con* 
sequence  of  that  is,  that  in  this  particular 
case  the  customers  of  the  bank,  Fowler  & 
Wood,  have  no  better  title  to  the  cheques 
than  the  person   from   whom  they  got 
them.    That  is  the  first  part  of  the  sec- 
tion.   The  second  part  of  the  section  does 
not  relate  to  cheques,  but  to  the  proceeds 
of  cheques.    The  customer  of  the  bank 
gets  no  better  title  than  his  transferor. 
Not  only  when  the  cheque  is  marked 
"  not  negotiable,"  but  when  it  is  not  so 
marked,  if  it  is  not  an  open  but  a  crossed 
cheque,  the  bank  in  either   case   deals 
with  the  proceeds.     If  the  bank  has  the 
cheque  it  may  be  stopped  in  their  hands. 
But  when  the  bank  has  got  the  proceeds, 
and  the  true  owner  says  to  ihe  bank, 
"  Hand  me  those  proceeds,"  the  Legisla- 
ture in  the  second  part  of  the  12th  sec- 
tion says,  "No;"  if  you,  the  bank,  have 
collected  only  the  proceois  of  the  cheque 
for  your  customer,  we  will  not  render 
yon  responsible  for  the  proceeds  when 
you  have  dealt  with  the  cheque  in  the 
only  way  in  which,  as  a  matter  of  busi- 
ness, yon  could  deal  with  it.     If  you 
have  done  anything  more,  if  you  have 
applied  it  to  ^onr  own  use,  that  is  another 
matter ;  but  if  you  have  simply  collected 
it  from  the  clearing  house  in  the  only  way 
in  which  a  banker  collects  cheques,  and 
that  is  all  you  have  done,  the  true  owner 
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shall  look  through  you  to  your  customer, 
and  he  tmd  not  you  must  be  responsible 
to  the  true  owner  for  the  proceeds. 

That  appears  to  me  to  be  the  true  mean- 
ing of  the  langruage;  and  when  you  come 
to  look  at  the  actual  words,  there  is  not 
a  single  word  in  the  section  that  militates 
with  that  construction  in  the  slightest 
degree,  unless  it  be  the  word  "but." 
That  word  "  but "  is  far  too  loose  a  word 
to  control  the  clear  meaning  of  the  latter 
part  of  the  12th  section,  and  for  the  rea- 
sons already  given  it  appears  to  me  that 
the  bank  is  right,  and  that  the  demurrer 
ought  to  be  overruled. 

Demurrer  overruled. 


Solicitors— Wild,  Browne  &  Wild,  for  plaintiffs  ; 
Harries,  Wilkinson  Se  Raikes,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.     1 
June  19./  TUENBE  t>.   HETLAND. 

Practice — Costs — JurisdtcHon  of  Judge 
at  Nisi  Prius — Order  made  without  Appli- 
cation— Rules  of  Court,  1875,  Order  LV. 

In  an  action  tried  by  a  jury  the  Judge 
before  whom  such  action  is  tried  has  power 
of  his  own  motion  to  make  an  order  at  the 
trial  driving  a  successful  plaintiff  of 
costs  under  Order  LV.,  and  no  application 
is  necessary  in  order  to  give  him  jurisdic- 
tion to  exercise  such  power. 

Baker  v.  Oakes  (46  Law  J.  Bep.  Q.B. 
246 ;  s.  0.  Law  Rep.  2  Q.B.  D.  171)  dis- 
cussed. 

Appeal  from  the  Salford  Hundred 
Court. 

Action  for  work  done  and  materials 
supplied  by  the  plaintiff  for  the  defendant, 
tried  In  the  Court  of  Becord  for  the 
Hundred  of  Salford,  in  the  county  of 
Lancaster,  before  the  Judge  of  that  Court 
and  a  jury,  when  the  jury  found  a  verdict 
for  the  plaintiff  for  30Z.,  including  23Z. 
paid  into  Court  by  the  defendant.  By 
new  rules  signed  by  the  Judge  of  the 
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Salford  Hundred  Court,  and  approved  by 
the  Hon.  Mr.  Justice  Manisty  on  the  28th 
day  of  October,  1878,  the  Supreme  Court 
of  Judicature  Acts,  1873  and  1875,  and 
all  rules  and  orders  made  in  pursuance 
thereof,  were  and  are  applied  to  the  Sal- 
ford  Hundred  Court. 

At  the  time  that  the  jury  gave  their 
verdict  the  counsel  for  the  defendant  had 
left  the  Co'drt,  but  the  defendant  and  her 
solicitor  remained  and  were  present  in 
Court,  and  no  application  was  made  nor 
any  cause  shewn  why  the  costs  should 
not  follow  the  event.    The  counsel  for  the 

{)laintiS  applied  for  judgment,  and  the 
earned  Judge  directed  judgment  to  be 
entered  for  the  plaintiff  for  71.  beyond 
the  23Z.  paid  into  Court,  but  said  that 
each  party  must  pay  their  own  costs. 
The  plaintiff's  counsel  subsequently  ap- 
plied to  the  Judge  to  amend  his  judgment 
by  striking  out  the  direction  depriving  the 
plaintiff  of  his  costs,  on  the  ground  that 
there  having  been  no  p,pplication  made  at 
the  trial,  on  good  cause  shewn,  the  costs 
followed  the  event,  and  the  Judge  had, 
therefore,  no  power  to  deprive  the  plain- 
tiff of  his  costs.  The  learned  Judge  re- 
fused to  alter  his  direction  or  to  amend 
the  judgment. 

The  plaintiff  moved  the  Divisional 
Court,  sitting  as  a  Court  of  Appeal  from 
inferior  Courts,  within  eight  days  of  the 
hearing  of  the  cause,  under  section  6  of 
the  County  Courts  Act,  1875  (38  <fc  89 
Vict.  c.  60),  and  obtained  a  rule  nisi  call- 
ing on  the  defendant  to  shew  cause  why 
the  judgment  entered  should  not  be 
amended  by  striking  out  the  direction  as 
to  costs,  on  the  ground  that  no  application 
was  made  or  cause  shewn  at  the  trial  why 
the  Judge  should  otherwise  order  under 
Order  LV.  rule  1  (1)  of  the  Judicature 
Act,  and  that  the  Judge  had  no  discretion 
as  to  costs,  and  that  tiae  costs  should  have 
followed  the  event. 

(1)  Judieatnre  Act,  1875,  Order  LV.  rule  1. 
"  Subject  to  the  provisions  of  the  Act,  the  costs  of 
and  incident  to  cdl  proceedings  in  the  High  Court 
shall  be  in  the  discretion  of  the  Court;  .... 
provided  that  -when  any  action  or  issue  shall  be 
tried  by  a  jury,  the  costs  shall  follow  the  event, 
unless  upon  application  made  at  the  trial,  for  good 
cause  shewn,  the  .Tudge  before  whom  such  action 
or  issue  is  tried,  or  the  Court,  shall  otherwise 
order." 


Sigham  shewed  cause.  — The  Judge 
was  acting  within  his  jurisdiction,  and 
therefore  tiie  Court  will  not  entertain  this 
application,  which  would  interfere  with 
an  order  which  was  entirely  within  his 
discretion.  The  case  put  forward  by  the 
other  side  is,  that  the  Judge  had  no  power 
to  make  the  order  as  to  costs,  because  no 
application  was  made  to  him  at  the  trial 
within  the  terms  of  Order  LV.  rule  1, 
and  that,  therefore,  he  was  acting  with- 
out jurisdiction.  The  dida  of  Cockbum, 
L.C.J.,  and  Brett,  J.A.,  in  the  Court  of 
Appeal,  in  BcJcer  v.  Oakes  (2)  will  be 
relied  on,  but  those  dicta  were  unneces- 
BtLty  to  the  decision  of  the  case,  for  the 
point  for  the  decision  of  the  Court  was 
whether  an  order  as  to  costs  made  by  the 
Judge  who  tried  the  case,  but  long  after 
the  trial,  was  valid,  and  those  learned 
Judges  did  not  intend  to  hold  that  an 
application  at  the  trial  was  necessary  to 
give  the  Judge  jurisdiction.  The  word 
application  is  not  to  be  so  stringently 
construed.  If,  however,  the  Judge  had 
no  jurisdiction,  then  the  order  is  a 
mere  nullity  and  gives  no  ground  for 
a  new  trial.  If  the  taxing-master  treats 
the  order  as  a  nullity,  the  party  object, 
ing  should  apply  for  a  mandamus,  as  in 
In  re  King  v.  Sawhenoorih  (3).  Neither 
in  Bowey  v.  BeU  (4),  or  in  any  of  the 
cases  there  decided,  had  the  application 
been  made  at  the  trial. 

Henn  Oollins  in  support. — The  plaintiff 
oould  not  have  done  otherwise  than  apply 
for  this  rule.  The  order  would  have  gone 
to  the  taxing-master  and  he  could  not 
disobey  it,  therefore  the  plaintiff  has  ap- 
plied here  to  amend  the  judgment  or 
reverse  it.  In  Baker  v.  Oakes  (2)  there 
had  been  a  misapprehension  as  regards 
figures  which  was  not  discovered  till 
after  the  trial,  in  consequence  of  which 
no  application  had  been  made  at  the  trial, 
and  though  the  merits  were  all  in  fevour 
of  the  party  applying,  the  Court  held 
that  because  the  application  had  not  been 

(2)  46  Law  J.  Rep.  Q.B.  246 ;  B.  c  Law  Rep. 
2  Q.B.  D.  171. 

(3)  Law  Journal,  Weekly  Notes,  May  81, 1879, 
p.  97. 

(4)  48  Law  J.  Rep.  Q3.  161 ;  ■.  c  Law  Rep. 
4  Q.B.  C.  96.      ■ 
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made  at  (he  trial,  the  order  of  the  Judge 
most  foil. 

[LoPEB,  J. — Is  not  the  fair  intent  and 
meaning  of  Order  LV.  rule  1,  that  the 
matter  ahall  be  entertftined  by  the  Judge 
at  the  trial  while  fresh  in  his  mind? 
Otherwise,  if  the  Judge  be  of  opinion  that 
a  party  ought  not  to  have  his  costs,  yet  if 
counsel  be  taken  ill  and  obliged  to  leave 
the  Court  so  that  no  application  can  then 
be  made,  the  Judge  would  have  no  power 
to  make  the  order.] 

In  such  a  case  the  alternative  proposi- 
tion of  the  section  arises,  by  which  appli- 
cation is  to  be  made  to  a  Divisional  Court. 
In  Baker  v.  Oaikes  (2)  Lord  Justice  Brett 
describes  the  application  to  be  a  condition 
precedent. 

[Lopes,  J. — I  observe  that  in  the  re- 
port in  the  Law  Journal  those  words  are 
omitted.] 

Geovb,  J. — The  only  doubt  I  have  en- 
tertained during  the  argument  of  this  case 
is  whether  the  judgment  of  the  Court 
of  Appeal  in  Baiter  v.  Oakes  (2)  amounts 
to  a  direct  decision  that  an  application 
by  counsel  at  the  trial  is  necessary  before 
the  Judge  can  exercise  the  power  given 
him  by  Order  LV.  On  the  best  judg- 
ment I  can  form  I  am  of  opinion  that 
it  does  not,  and  that  the  Court  of  Appeal 
did  not  lay  down  any  such  proposition. 

According  to  the  report  in  the  Law 
Reports,  Lord  Justice  Brett  says  (Law 
Rep.  2  Q.B.  D.,  at  p.  175),  "No  applica- 
tion was  made  at  the  trial,  and  therefore 
the  Judge  could  not  make  the  order,  a 
condition  precedent  to  giving  him  juris- 
diction  not  having  been  fulfilled."  This 
sentence,  taken  alone,  would  seem  to  be 
an  intimation  of  Lord  Justice  Brett's 
opinion  that  the  application  to  the  Judge 
was  a  condition  precedent  to  the  exer- 
cise of  this  power  by  the  Judge;  but 
when  we  look  at  the  judgment  of  the 
Lord  Chief  Justice  in  the  same  case, 
and  at  the  facts  in  other  cases,  where 
similar  applications  have  been  enter- 
tained, though  no  application  to  the 
Judge  had  been  made  at  the  trial,  at 
which,  as  a  matter  of  fact,  the  matter 
had  been  allowed  to  pass,  the  good 
sense  and  the  meaning  of  the  words, 
"unless  upon  application  -made  at  the 
Voi.  48.>-4.B.,  OP.  Se  Esau. 


MICHAELMAS   1878  to  MICHAELMAS  1879. 


6»7 


trial,"  certainly  appears  to  me  to  be, 
"  unless  the  matter  be  dealt  with  and 
entertained  by  the  Judge  at  the  trial." 
This  seems  really  the  effect  of  the  judg- 
ment of  the  Court  of  Appeal  in  Baker  v. 
Oakes  (2).  I  am  anxious  not  to  appear 
indisposed  to  defer  to  the  Court  of 
App^,  for  if  I  thought  the  Court  of 
Appeal  really  meant  the  application  to 
the  Judge  at  the  trial  was  to .  be  a  con- 
dition precedent  to  the  order  of  the 
Judge  I  should  bow  to  that  decision,  and 
treat  it  as  law.  Curiously  enough,  the 
words,  "condition  precedent,"  are  not 
used  in  the  Law  Journal  Reports — see 
judgment  of  Brett,  L.J.,  in  Baker  v. 
Oakes  (2) — though  probably  the  words 
were  used,  as  it  is  not  likely  the  words 
would  be  put  in. 

The  words  of  the  section  are,  "  unless 
upon  application  the  Judge  ...  or  the 
Court  shall  otherwise  order;"  so  that, 
if  the  words  are  to  be  literally  construed, 
and  the  application  be  a  condition  pre- 
cedent to  the  jurisdiction  of  the  Judge  at 
the  trial,  it  must  equally  be  a  condition 
precedent  to  the  jurisdiction  of  the  Court, 
and  a  previous  application  would  have 
had  to  have  been  made  to  the  Judge  at 
the  trial,  before  the  Divisional  Court 
could  entertain  the  matter.  Cases  have 
been  cited  which  shew  that  the  Divisional 
Court  has  power  to  entertain  the  matter, 
though  no  application  has  been  made  to 
the  Judge  at  the  trial.  « 

It  appears  to  me  that  the  true  intent 
and  meaning  of  the  words  mnst  be  that 
the  matter  should  be  entertained  and  dealt 
with  at  the  trial ;  otherwise  many  cases 
might  arise  which  would  render  this  Order 
inoperative,  if,  for  instance,  the  Judge  left 
the  Court,  and  the  verdict  was  taken  by 
the  associate ;  or  counsel  be  taken  ill,  or 
in  some  way  obliged  to  leave  the  Court ; 
or  the  defendant  be  defending  in  person, 
and  does  not  know  of  the  necessity  of 
this  application.  In  such  cases  no  ap- 
plication would  be  made,  and  though  the 
plaintiff  may  gain  the  verdict  on  some 
technical  pomt,  and  the  Judge  may  be  of 
opinion  that  the  action  was  scandalous, 
yet,  before  he  can  make  an  order  de- 
priving the  plaintiff  of  costs,  he  is  to 
wait  for  the  application  to  be  made,  which 
alone  can  give  him  jurisdiction.  This 
SZ 
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would  render  the  act  practicalljr  inopera- 
tive. I  am,  therefore,  of  opinion  that 
the  jndgment  in  Baker  v.  Oakes  (2)  is 
not  intended  to  apply  to  a  case  where 
the  Jndge  had  exercised  his  power  at  the 
trial,  thongh  no  application  had  been 
made  to  him  to  do  so. 

LoPKS,  J. — This  case  raises  a  matter 
of  general  importance.  The  question  is 
whether  a  Judge  sitting  at  Nisi  Prins 
may,  without  direct  application  made  to 
him,  and  of  his  own  motion,  prevent  the 
costs  from  following  the  event.  In  the 
particular  case  before  us  it  appears  that, 
after  verdict  for  the  plaintiflf,  application 
was  made  to  the  Judge  to  direct  judg- 
ment to  be  entered ;  he  did  so,  and  ap- 
pended to  his  judgment  an  order  that 
each  party  shotdd  pay  his  own  costs. 

I  should,  I  have  no  hesitation  in  say- 
ing, have  thought  that  the  Judge  could, 
without  application  made  at  the  trial, 
deprive  the  plaintiff  of  costs,  had  it  not 
been  for  the  judgment  of  the  Court  of 
Appeal  in  Baker  v.  Oakes  (2).  It  is  most 
material  to  consider  what  was  before  the 
Court  in  that  case;  other  matter  was 
before  the  Court,  and  the  present  point 
was  not  directly  before  the  Court,  and  to 
my  mind  this  makes  considerable  differ- 
ence in  arriving  at  the  result  of  the  judg- 
ment. It  seems  obvious  that  what  the 
Court  of  Appeal  meant  to  decide  was 
that,  unless  the  matter  was  entertained 
by  the  Judge  at  the  trial,  and  the  power 
then  exercised  by  him,  he  has  no  juris- 
diction. It  cannot  be  said  that  the  judg- 
ment of  the  Court  of  Appeal  has  decided 
that,  if  the  plaintiff  had  succeeded  by 
some  technicality,  and  had  grossly  mis- 
conducted  himself,  and  was  clearly  not 
entitled  to  his  costs  ;  that  the  Judg^  wsis 
prevented  from  exercising  this  salutary 
power  of  depriving  him  of  costs,  simply 
and  solely  because  no  application  was 
made  to  the  Judge  at  the  trial.  I  cannot 
believe  that  the  Act  intended  any  such 
thing,  or  that  Brett,  L.J.,  intended  to  lay 
down  such  law.  It  is  also  material  to 
notice  that  the  expressions  of  Lord  Justice 
Brett,  which  would  seem  most  strongly 
to  bear  out  any  such  doctrine,  are 
omitted  from  the  Law  Journal. 


Geovb,  J. — I  should  not  have  thought 
this  matter  for  appeal,  but  as  it  would  be 
proper  to  obtain  the  opinion  of  the  Court 
of  Appeal  as  to  whether  we  have  rightly 
construed  their  judgment,  we  will  grant 
leave  to  appeal. 

E^le  discharged ;  leave  to  appeal  (5). 


Solidtora — Faddieon,  Son  &  Titlej,  agents  for 
Homer  &  Sod,  Manchester,  for  plaintiff;  Frit- 
chard,  Engldteld  Se  Co.,  agents  for  A.  D. 
Ed'wards,  Manchester,  for  defendant. 


[IN  THE  COMMON  FLEAS  DIVISION.] 
1879.       ")  DIXON  V.  WHITWOKTH. 

April  26.     >THE  SAME  V.  THE    SEA   INSUB- 

May  3, 12.  J  ancb  coHPAmr. 

Marine  Insurance — Total  Loss — Salvage 
and  Oasts — B^UHng — Insitrabh  ItUerett. 

By  agreemetU  "between  {he  plainUff  and 
W.,  the  pladntiff  undertook  at  his  oton  ex- 
pense arid  risk  to  transport  the  Cleopaira 
obelisk  from  Alexandria  to  London,  a7id 
there  to  erect  it  iminjured.  In  the  event  of 
success  W.was  to  pay  the  plainUff  10,0001., 
but  in  the  event  of  failure,  theplaintiff  was 
to  incur  no  liahUUy  to  W.  It  was  calcu- 
lated that  the  10,0002.  would  no  more  than 
cover  the  expenses. 

The  obelisk  was  delivered  to  the  plaintiff 
by  the  Khedive  of  Egypt  for  the  purpose  of 
conveying  it  to  London;  the  plaintiff  ex- 
pended money  and  labour  in  preparing  for 
the  tra/nsport,  and  built  a  vessel  called  the 
Cleopatra,  which  was  Utile  more  than  an 
iron  case,  in  which  the  obelisk  was  stowed, 
and  in  which  it  vxmld  float,  and  agreed 
wiih  the  owners  of  the  steamship  Olga  to  tow 
the  Cleopatra,  with  the  obdisk  on  board, 
from  Alexandria  to  London  for  9002. 
After  payment  of  this  sum  the  plaintiff 
had  expended  m  aU  4,000Z.  on  the  trans- 
port, Sfo. 

The  plaintiff  next  effected  two  policies  of 
insurance,  against  total  loss  only,  with  the 
defendants  respectively,  the  first  of  which, 
vnth  the  defendant  Whitworth,  tww  for 
1,0002.  "  v^on  the  goods  and  merchandise 


Eenn  Collins  applied  for  leave  to  appeal.  (6)  See  Harrit  v.  PetHmei,  ante,  p.  621. 
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Ml  the  good  thi/p  Oleopatra,  iron  vesid,  con. 
taining  the  Cleopatra  obelisk.  The  goods 
and  merchandises,  tfc^for  so  mwh  ax  con- 
cerns the  assured  by  agreement  between  the 
assured  and  assurers  in  this  foUey,  are  and 
shall  be  valued  at  4,0002."  The  second 
policy  with  the  Sea  Insurance  Company 
was  for  2,0002.  "  upon  any  hind  of  goods 
and  merchandises,  and  also  upon  the  body. 
Sec,  cf  and  in  the  good  ship  OleopaJtra,  iron 
vessel,  containing  the  Cleopatra  obelisk. 
The  sand  ship,  Sfc,  goods  and  merchan- 
dises, &v.,  for  so  much  as  concerns  the 
assured  by  agreement  between  the  assured 
and  the  company  in  this  policy,  are  and 
shall  be,  vessel  and  obelisk,  valued  at 
4,000J."  The  suing  and  labouring  clause 
in  both  policies  was  as  follows : — 

"  And  in  case  of  any  loss  or  misfortune 
it  shcdl  be  lawful  for  the  assured,  their 
factors,  servants  and  assigns,  to  sue,  labour 
and  travel  for,  im  and  about  the  defence, 
safeguard  a/nd  recovery  of  the  said  goods  and 
merchandise,  or  any  part  thereof,  vnthout 
pryudice  to  this  insurance,  to  the  charges 
whereof  the  assurers  will  contribute  each 
one  according  to  the  rate  and  guantity  of 
his  sum  herein  assured." 

The  Oleopatra  and  the  obelisk  left  Alex- 
andria in  tow  of  the  Olga  ;  a  severe  storm 
was  encountered  in  the  Bay  of  Biscay,  when 
the  Olga  was  compelled  to  cast  off  the 
Cleopatra  and  take  her  ereip  on  board.  The 
following  day  the  Cleopatra  was  lost  sight 
of,  and  after  vainly  endeanouring  to  find 
her,  the  Olga  came  on  to  England  without 
her.  Subsequently  the  steamer  Fitimumrice 
fett  in  with  the  Oleopatra  and  succeeded  in 
towing  her  into  Ferrol,   a    neighbowring 

fort.  The  Oovirt  of  Admiralty  awarded 
,0001.  salvage  to  the  Fitzmauriee;  the 
plaintiff  had  to  pay— first,  the  salvage; 
second,  the  costs  ;  third,  certain  expenses  in 
refitting  the  Oleopatra  at  Ferrol,  awi  tounng 
her  thence  to  Londoit.  The  plaintiff  now 
sought  to  recover  from  the  defendants  the 
several  amounts  under  these  heads  of  ex- 
pense : — 

Held,  that  both  policies  were  on  the  ship 
and  obelisk,  and  that  the  plaintiff  had  an 
insurable  interest  in  each  to  the  extent  of 
4,0002.,  which  was  sufficiently  described  in 
the  respective  policies.  That  the  defendants 
were  liable  to  the  plaintiff  for  the  2,000Z. 
paid  as  salvage;  for,  though  the  policies 
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were  against  the  risk  of  total  loss  only,  the 
Cleopatra  was  only  saved  from  total  loss 
by  the  services  of  the  salvors,  and  the  de- 
fendants, therefore,  having  had  the  benefit 
of  their  sovices,  were  bound  to  indemnify 
the  plaintiff  against  his  liability  in  respect 
of  them,  and  that  each  of  the  defendants 
were  bound  to  contribute  in  proportion  to 
the  amount  subscribed  by  them.  That  the 
defendants  were  not  liable  to  the  plaintiff 
for  the  costs  of  the  Admiralty  proceedings, 
or  the  expenses  ofrefitlirtg  the  Oleopatra  at 
Ferrol  and  towage  from  thence  to  England, 
such  costs  and  sinenses  being  too  remote  to 
be  covered  by  the  policies. 

Case  on  farther  consideration. 

April  26,  May  3.— Butt,  Gamsford- 
Bruce  and  SoUams,  for  the  plaintiff. 

Charles  BMssell  and  /.  C.Mathew,  for 
the  defendants. 

The  judgment  of  the  Court  was  (on 
May  12)  delivered  by 

LiNDLET,  J. — These  are  actions  brought 
by  an  assured  a«iinst  the  underwriters 
of  two  marine  policies,  in  respect  of  losses 
occasioned  by  the  accident  which  bofel 
the  celebrated  Cleopatra  obelisk  on  her 
voyage  from  Alexandria  to  this  country. 

The  plaintiff  is  a  civil  engineer,  and  it 
appears  from  his  evidence  that  he  was 
desirous  of  seeing  the  obelisk  brought 
over  to  England,  and  had  a  conversation 
with  Mr.  Erasmus  Wilson  on  the  subject. 
Ultimately  by  an  agfreement  dated  the 
31st  of  January,  1877,  and  made  between 
Mr.  Wilson  of  the  one  part,  and  the  plain- 
tiff, Mr.  Dixon,  of  the  other  part,  it  was 
in  effect  agreed  that  Mr.  DLxon  should  at 
his  own  expense  and  risk  transport  the 
obelisk  to  London  and  erect  it  there  un- 
injured, and  that  in  the  event  of  his 
succeediDg,  Mr.  Wilson  should  pay  him 
10,0002.  Mr.  Dixon,  however,  was  to 
incur  no  liability  to  Mr.  Wilson  in  the 
event  of  failure ;  on  the  other  hand  Mr. 
Dixon  was  to  have  no  claim  whatever 
against  Mr.  Wilson  except  in  the  event 
of  success.  Further  it  appears  from  Mr. 
Dixon's  evidence  that  he  did  not  antici- 
pate any  profit  to  himself  from  the 
transaction.  In  other  words  it  was  not 
expected  that  the  10,0002.  would  more 
than  cover  the  expenses. 
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The  onlj  eyidence  before  me  respecting 
the  ownership  of  the  obelisk  is  the  plain- 
tifiTs  statement  that  there  was  a  dispate 
about  it,  and  the  Khedive  presented  it 
to  the  British  nation  and  handed  it  to 
him,  the  plaintiff,  on  their  behalf. 

Having  made  the  above  agreement  Mr. 
Dixon  commenced  to  prepare  for  the 
transport  of  the  obelisk.  He  spent  con- 
siderable sama  of  money  and  much  labour 
in  doing  this,  and  he  built  the  vessel 
called  the  Cleopatra.  This  was  in  fact  little 
more  than  an  iron  case  in  which  the 
obelisk  was  stowed,  and  in  which  it  would 
float.  The  vessel  had  no  other  use  and 
was  fit  for  no  other  purpose.  The  vessel 
was  quite  subordinate  to  its  cargo,  and 
the  cost  of  its  construction  was  for  all 
practical  purposes  nothing  more  than  part 
of  the  cost  of  transporting  the  obelisk. 

In  September,  1877,  the  obelisk  was  in 
its  case,  or  in  other  words  was  on  board 
the  Cleopatra,  and  was  ready  to  be  towed 
to  England.  On  the  15th  of  September 
an  agreement  was  entered  into  between 
the  owners  of  the  steamship  Olga  of  the 
one  part  and  Mr.  Dixon  of  the  other  part 
for  the  towage  of  the  Cleopatra  with  the 
obelisk  on  board  from  Alexandria  to 
London  for  the  sum  of  9002. 

The  expenses  and  liabilities  which  Mr. 
Dixon  had  incurred  up  to  this  time  in 
constructing  the  vessel,  in  getting  the 
obelisk  on  board,  in  properly  stowing  it 
there  and  in  providing  for  its  transport 
were  estimated  by  him  at  4,0002.,  and  did 
in  fact  amount  to  above  this  sum. 

On  the  20th  and  2lBt  of  September, 
1877,  the  policies  on  which  these  actions 
were  brought  were  effected  by  Messrs. 
Barr  &  Co.  for  Mr.  Dixon.  I  will  state 
their  language  and  legal  effect  presently. 

The  Cleopatra  and  the  obelisk  left 
Alexandria  on  the  2l8t  of  September, 
1877,  in  tow  of  the  Olga.  All  went  well 
until  the  14th  of  October,  when  a  severe 
storm  was  encountered  in  the  Bay  of 
Biscay,  and  the  Olga  was  compelled  to 
cast  the  Cleopatra  off.  On  the  15th  the 
Olga  took  the  crew  of  the  Cleopatra  on 
board  and  afterwards  lost  sight  of  her, 
and  having  vainly  endeavoured  to  find 
her  gave  up  the  search  and  came  on  to 
England  without  her.  On  the  evening, 
however,  of  the  same  day  the  steamer 


Fitzmaiirice  fell  in  with  the  Cleopatra  and 
after  great  risk  and  labour  succeeded  in 
saving  her  and  in  towing  her  into  Ferrpl. 
The  Cleopatra  tmd  obelisk  afterwards 
reached  London  in  safety.  The  Court  of 
Admiralty  awarded  salvage  to  the  Fitz. 
mawrice.  For  the  purpose  of  determining 
the  amount  to  be  awarded  the  obelisk 
was  estimated  to  be  worth  25,O0OZ.,  and 
the  sum  awarded  to  the  salvors  was  fixed 
at  2,0002.  This  sum  the  plaintiff  paid. 
He  also  paid  the  costs  of  the  proceedings 
in  the  Admiralty  and  certain  expenses  in 
refitting  the  Cleopatra  at  Ferrol  and  tow- 
ing her  with  the  obelisk  from  that  port 
to  London.  The  present  actions  are 
brought  to  recover  contributions  from  the 
underwriters  in  respect  of  these  salvage 
and  other  expenses. 

The  policies  on  which  the  actions  are 
brought  are  as  follows : — 

Whitworth's  policy  is  for  1,000Z.  "  upon 
the  goods  and  merchandises  in  the  good 
ship  or  vessel  called  the  Cleopatra  iron 
vessel  oontaining  the  Cleopatra  obelisk." 
"  The  goods  and  merchandises,  &c.,  for 
so  much  as  concerns  the  assured  by  agree- 
ment between  the  assured  and  assurers 
in  this  policyare  and  shall  be  valued  at 
4,0002.'  "  Vessel  and  obelisk  being  in- 
sured i^inst  the  risk  of  total  loss  only." 
The  risks  insured  against  are  the  ordinary 
sea  risks,  and  the  suing  and  labouring 
clause  is  in  the  ordinary  form. 

The  Sea  Lisurance  Company's  policy 
is  for  2,0002.  "  upon  any  kind  of  goods 
and  merchandises,  and  also  upon  the  body, 
Sk.,  of  and  in  the  good  ship  or  vessel 
called  the  Cleopatra  iron  vessel  containing 
the  Cleopatra  obelisk."  "  The  said  ship, 
&o.,  goods  and  merchandises,  &o.,  for  so 
much  as  concerns  the  assured  by  agree- 
ment between  the  assured  and  the  com- 
pany in  this  policy  are  and  shall  be, 
vessel  and  obelisk,  valued  at  4,0002." 
This  policy  is  also  against  total  loss  only. 
The  clauses  relating  to  the  risks  insured 
against,  and  suing  and  labouring,  are  in 
the  ordinary  form. 

The  actual  wording  of  the  suing  and 
labouring  clause  was  in  both  policies  as 
follows — "  and  in  case  of  any  loss  or 
misfortune  it  shall  be  lawM  for  the  as- 
sured, their  factors,  servants  and  assigns, 
to  sue,  labour  and  iaravel  for,  in  and  about 
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ihe  defence,  safegnard  and  recovery  of 
the  said  goods  and  merchandises  or  any 
part  thereof  without  prejudice  to  this  in- 
snrance,  to  the  charges  whereof  the  as- 
snrers  will  contribute  each  one  according 
to  the  rate  and  quantity  of  his  sum 
herein  assnred." 

Although  the  language  of  the  first  po- 
licy is  not  qaite  clear  as  regards  the  sub- 
ject matter  insured,  I  think  the  first 
policy  is  on  both  ship  and  cargo,  and  not 
on  cargo  only.  The  second  policy  is 
clearly  on  boUi.  The  plainti£P's  interest 
in  the  Cleopatra  and  obelisk  were  as 
follows :  he  was  owner  of  the  Cleopatra; 
he  was  not  owner  of  the  obelisk ;  but 
he  had  spent  money  upon  it,  had  posses- 
sion of  i4^  and  probably  had  a  lien  upon 
it  for  his  expenditure.  Taking  the  Cleo- 
patra and  obelisk  together,  the  value  of 
his  interest  in  them  at  the  date  of  the  po- 
licies was  4,0002. ;  this  was  all  he  really 
had  at  risk,  and  all  that  was  worth  insur- 
ing. It  is  true  that  in  certain  events  he 
might  become  entitled  to  10,000{.  under 
his  agreement  with  Mr.  Wilson  ;  but  this 
sum  was  only  calculated  to  cover  expenses ; 
and  Mr.  Dixon  as  a  prudent  man  would 
hardly  incur  further  expense  until  the 
risks  of  the  voyage  were  over.  I  regard 
the  policies  as  being  exactly  what  they 
purport  to  be,  namely,  policies  on  the 
obelisk  and  the  vessel  it  was  in ;  and  I 
regard  Mr.  Dixon  as  having  an  insurable 
interest  in  them  to  the  value  of  4,0002., 
and  as  having  insured  that  interest  by 
the  policies.  The  description  in  the  po- 
licies is  sufficient  in  my  opinion  to  cover 
that  interest.  WKenzie  v.  Whitworth 
(1)  shews  that  it  is  sufficient  to  specify 
the  subject  matter  of  insurance,  and  that 
it  is  not  necessaiy  to  describe  the  as- 
surer's interest  in  it ;  unless  his  interest 
is  such  as  to  afEeot  the  risk  insured 
against,  which  was  not  the  case  here.  It 
was  suggested  that  these  policies  ought 
to  be  regarded  as  analogous  to  policies  on 
freight  to  be  earned  on  the  safe  arrival  of 
cargo,  but  in  my  judgment  this  is  not 
the  correct  view.  The  analogy  is  too 
fanciful  and  fiEir-fetched  to  be  of  any 
practical  use.      The  true  effect  of  the 

(1)  44  Law  J.  Bep.  Exch.  81 ;  s.  c.  46  law  J. 
Bep.  Exch.  233 ;  8.  c.  Law  Bep.  10  £xch.  142 ; 
8.  0.  Law  Bep.  1  Ex.  D.  36. 
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policies  is  in  my  opinion  what  I  have 
above  described. 

The  first  question  which  arises  is  whe- 
ther the  underwriters  are  bound  to  pay 
anything  in  respect  of  any  of  the  expenses 
to  recover  which  the  actions  are  brought. 
These  expenses  are — First,  The  2,O00Z.  paid 
for  salvage.  Second,  the  costs  of  the  pro- 
ceedings in  the  Admiralty.  Third,  the  ex- 
penses of  refitting  at  Ferrol  and  of  tow- 
ing from  that  port  to  England.  It  will 
be  convenient  to  consider  each  of  iliese 
in  turn. 

1.  As  to  the  2,000Z.  paid  for  salvage. 
The  policies  are  against  the  risk  of  total 
loss  only.  Neither  the  Cleopaira  nor  the 
obelisk  was  totally  lost;  both  were  in 
fact  saved  ;  and  the  defendants  therefore 
contend  that  they  are  under  no  liability 
whatever.  But  although  there  was  no 
total  loss  it  is  clear  beyond  all  doubt  that 
the  Cleopatra  and  her  cargo  were  in  im- 
minent danger  of  destruction,  and  were 
saved  from  total  loss  by  the  services  of 
the  salvors.  The  underwriters  therefore 
have  had  the  benefit  of  these  services,  and 
are  bound  in  my  opinion  to  indemnify 
the  plaintiff  against  his  liability  in  res- 
pect of  them.  It  is  true  that  the  lan- 
guage of  the  suing  and  labouring  clause 
does  not  in  terms  extend  to  any  services 
except  those  rendered  by  the  assured, 
their  factors,  servants  and  assigns ;  and 
it  is  also  true  that  the  salvage  services  in 
this  case  were  not  rendered  by  Mr.  Dixon 
nor  by  any  factor,  servant  or  assign  of 
his,  unless  the  salvors  are  to  be  regarded 
as  having  been  his  agents  by  necessity  or 
by  ratification.  But  without  discussing 
how  &r  the  salvors  can  properly  be  re- 
garded as  agents,  I  take  it  to  be  settled 
that  the  suing  and  labouring  clause 
ought  to  be  construed  to  cover  expendi- 
ture which  the  assured  necessarily  became 
liable  to  pay  by  way  of  salvage  in  respect 
of  preservation  from  loss,  which,  if  it  had 
occurred,  would  have  fallen  on  the  under- 
writers. See  Lohre  v.  Aitcheson  (2) ; 
Kidstone  v.  The  Empire  Marine  Inswra/nce 
Compcmy  (3). 

(2)  46  Law  J.  Bep.  ft-B.  71« ;  8.  c.  47  Law  J. 
Bep.  Q.B.  534 ;  8.  c.  Law  Bep.  2  Q.B.  D.  601 ; 
8.  c.  Law  Bep.  3  O-B.  D.  658. 

(3)  36  Law  J.  Bep.  CJP.  260;  i.  c.  Law  Bep. 
1  C.P.  636  and  2  «i.  867. 
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In  tratb,  Mr.  Bussell  did  not  serioasl^ 
contest  this  point,  although  he  thought  it 
his  dnty  to  sabmit  it  to  the  Court  for  de- 
cision. The  same  case  oiLohre  t.  Aiichegon 
(2)  shews  that  this  clause  is  operative 
even  although  there  is  no  total  loss,  and 
nothing  abandoned  to  the  underwriters ; 
and,  in  my  opinion,  they  are  hound  by 
this  clause  to  indemnify  the  plaintiff  in 
proportion  to  the  sums  they  respectively 
insured  against  his  loss  of  the  2,0002. 
awarded  for  salvage. 

2.  As  r^ards  the  costs  of  the  Admi- 
ralty proceedings.  I  am  of  opinion  that 
the  underwriters  are  not  liable  for  these 
costs  or  any  part  of  them.  I  quite  accede 
to  the  view  that  they  were  necessarily 
and  properly  incurred  in  ascertaining  the 
proper  amount  of  salvage  to  be  paid; 
and  I  agree  in  the  observation  that  in 
order  to  enable  Mr.  Dixon  to  get  the  obe- 
lisk out  of  the  hands  of  the  salvors  it  was 
as  necessary  to  pay  or  secure  their  costs 
as  to  pay  or  .secure  the  salvage  itself. 
But  the  costs  which  Mr.  Dixon  has  had 
to  pay  are  not  in  my  opinion  charges  in- 
curred by  him  to  avoid  a  loss  insured 
against,  and  at  all  events  they  are  too  re- 
mote to  be  covered  by  the  words  of  the 
policies  before  me.  The  suing  and  labour- 
ing clause  is  silent  about  costs ;  and  no 
authority  has  been  produced  in  which 
costs  have  been  recovered  under  it.  I  do 
not  regard  Xenoa  v.  Fox  (4)  as  conclusive 
against  the  plaintiff  on  this  point ;  bat  it 
certainly  is  rather  against  him  than  for 
him,  and  the  fact  that  the  suing  and 
labouring  clanse  did  not  cover  such 
losses  as  are  now  usually  provided  for  by 
the  collision  clause,  goes  &r  to  shew  that 
the  costs  which  I  am  considering  cannot 
be  thrown  on  the  underwriters.  Their 
contract  does  not  cover  them. 

8.  As  regards  the  expense  of  refitting 
at  Ferrol  and  towage  from  that  port  to 
London.  I  am  of  opinion  that  these  mat- 
ters cannot  be  thrown  on  the  underwriters. 
They  are  not  incurred  to  avoid  a  total 
loss  by  perils  of  the  sea,  of  the  obelisk  or 
of  his  interest  in  it.  They  were  not  in- 
curred until  after  the  obehsk  had  been 


(4)  37I»w  J.  Rep.  C.P.  2M ;  s. c.  38  Law  J. 
Bep.  %X^l ;  8.  c  Law  Sep.  8  O.P.  631,  and  4 
a.  665. 


saved.  It  is  true  that  Mr.  Dixon  would 
have  lost  the  benefit  of  his  agreement 
with  Mr.  Wilson  if  he  had  not  got  the 
obelisk  home.  But,  as  haa  been  seen,  he 
did  not  insure  the  benefit  of  that  agree- 
ment; and  as  soon  as  the  obelisk  was 
saved  the  interest  in  it  which  he  had  in- 
sured by  the  policy  was  saved  also.  These 
policies  are  agaiost  total  loss  only,  and  any 
loss  sustained  by  the  plaintiff  in  getting 
the  obelisk  home  after  it  was  safe  at 
Perrol  must  be  borne  by  him.  See  The 
Oreat  Indian  PetimsiUar  BaUway  Oompomy 
V.  Saunders  (6). 

I  pass  now  to  the  next  and  last  ques- 
tion which  arises,  namely,  whether  the 
plaintiff  is  entitled  to  recover  in  respect 
of  the  whole  2,000J.  or  only  in  respect  of 
some  portions  of  that  sum,  namely,  in 
respect  of  what,  as  between  himself  and 
the  other  persons  interested  in  the  obe- 
lisk, would  be  his  proper  proportion 
supposing  the  obelisk  to  have  been  un- 
insured. 

This  question  depends  on  the  true  con- 
struction and  effect  of  the  suing  and  la- 
bouring clause;  and  curiously  enough 
appears  never  yet  to  have  been  decided,  at 
least  in  this  country.  The  language  of 
the  clause  is  in  favour  of  the  plaintiff ; 
and  so  in  my  opinion  is  its  true  effect. 
By  it  the  underwriters  agree  to  contri- 
bnte  in  proportion  to  the  amount  sub- 
scribed to  such  charges  as  the  assured 
shall  be  put  to  in  preventing  a  loss,  which 
if  not  prevented  would  fall  on  the  under- 
writers.  There  are  no  words  to  the  effect 
that  the  assured  shall  only  be  repaid  such 
proportion  of  those  churges  as,  in  an 
equitable  adjustment  between  himself 
and  others,  would  fall  on  him  alone.  The 
agreement  is  to  contribute  (in  proportion 
to  the  amount  subscribed)  to  the  charges 
of  his  services.  In  other  words,  the 
underwriters  agree  to  pay  him  for  his 
services ;  each  underwriter  agreeing  to 
pay  in  proportion  to  the  amount  for 
which  he  insures.  Moreover,  the  early 
part  of  the  clause  authorises  the  assured 
to  endeavour  to  save,  not  his  interest  in 
the  thing  insured,  but  the  thing  itself; 
and  the  ^ngnage  of  the  clause  is  adapted 
to  casea  in  which  other  persons  besides 

(6)  1  Biah.  &  Sm.  41,  and  2  i».  266. 
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himself  are  interested  in  that  thing.  Far- 
ther it  is  now  clearly  established  that  this 
clause  is  a  distinct  and  independent  agree- 
ment, which  although  occurring  in  and 
forming  part  of  the  policy,  may  entitle 
the  assured  to  recover  more  than  the 
amount  underwritten.  See  Lohre  y.  Ait- 
eheson  (2).  Having  regard  to  this  prin- 
ciple, to  the  language  and  known  object 
of  the  clause,  I  am  of  opinion  that  what- 
ever services  or  charges  of  the  assured 
fairly  come  within  it  most  be  paid  for  by 
the  underwriters  in  proportion  to  their 
subscriptions.  This  view  is  in  accordance 
with  that  adopted  by  Chancellor  Kent  in 
Watson  V.  The  Marine  Inauraruse  Company 
(6),  and  although  that  decision  is  con- 
troverted by  Mr.  Phillips  (§  1742,  note 
5)  and  by  Mr.  Lowndes  {Law  of  Average, 
p.  231,  ed.  4),  I  am  of  opinion  that  Chan- 
cellor Kent's  view  is  more  in  accordance 
with  the  true  interest  and  meaning  of 
the  suing  and  labouring  clause  than 
are  the  views  of  his  critics.  They  do 
not,  I  think,  attach  sufGcient  importance 
to  the  clause,  being  a  distinct  agreement 
to  pay  for  services  rendered  to  avoid  a 
loss  insured  against.  The  underwriters 
will  be  at  liberty,  on  paying  Mr.  Dixon, 
to  enforce  such  rights,  if  any,  as  he  may 
have  against  other  persons  in  respect  of 
their  proper  shares  in  the  salvage  ex- 
penses, see  Dickmeon  v.  Jardine  (7)  ;  and 
although  in  this  particular  case  those 
rights  will  probably  be  of  no  avail,  yet 
whatever  they  may  be  worth,  the  under- 
writers will  be  entitled  to  enforce  them. 

In  the  resnlt  my  judgment  is  for  the 
plaintiff  for  5002.  against  the  defendant 
Whitworth,  and  for  1,000Z.  against  the 
defendants,  the  Sea  Insurance  Company, 
these  sums  bein^  their  respective  shares 
of  the  2,0002,  In  each  action  the  defen- 
dants must  pay  the  costs. 

Judgment  for  tlie  plaintiff  accordingly. 

SoUcitora — Argles  &  Argles,  for  plaintiff;  Robin- 
son &  Co.,  agenta  for  Bateson  &  Co.,  Liverpool, 
for  defendant  Whitworth ;  Gregoiv  &  Co.,  agents 
for  St<Hie  &  Fletcher,  Liverpool,  for  defen£nts, 
tbe  Sea  Insurance  Comptmy, 

(6)  7  John's  N.Y.  87. 

m  87  Law  J.  Bep.  CJ*.  321 ;  a.  c  Law  Rop. 
3  C.F.  689. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1879.    1 
July  3.  / 

Metropolis  Management  Act,  1855  (18  ^ 
19  Viet.  e.  120)— Members  of  Vestry- 
Churchwarden —  DisqualifieatioTi,  —  Bank- 
rupley. 

The  disquaUjication  of  the  members  of 
vestries  provided  by  section  54  of  the  Me- 
tropolis Management  Act,  1855,  on  their 
becoming  bankrupt,  applies  to  the  church- 
wardens as  toell  as  to  elected  members. 

Spbcul  Cass,  stated  by  consent,  in  an 
aoiion  for  502.  penalty,  incurred  under 
the  Metropolis  Local  Management  Act, 
1855  (18  &  19  Vict.  o.  120),  s.  54,  W  the 
defendant  voting  at  a  meeting  of  the 
vestry  for  the  parish  of  Plumstead,  after 
having  been  adjudicated  bankrupt. 

On  the  20th  of  August,  1878,  and  for 
some  months  previously,  the  defendant 
was  churchwarden  of  the  parish  of  Plum- 
stead.  On  the  14th  of  June,  1878,  he 
was  adjudicated  bankrupt. 

On  the  20th  of  August,  1878,  the  de- 
fendant attended  a  meeting  of  the  vestry 
of  the  parish  of  Plumstead,  and  acted  by 
voting  upon  a  resolution  submitted  to  the 
meeting.  He  was  not  otherwise  quali- 
fied than  as  churchwarden  of  the  parish. 

The  Metropolis  Local  Management 
Act,  1865  (18  &  19  Vict.  c.  120),  section 
2,  provides  that  the  incumbent  and 
churchwardens  of  each  of  the  parishes  re- 
ferred to  in  schedule  B.  (of  which  Plum- 
stead is  one)  shall  constitute  a  part  of  the 
vestry,  and  shall  vote  therein,  in  addition 
to  the  elected  vestrymen.  Section  54 
provides,  amongst  other  things,  that  in 
case  any  member  of  the  vestry  for  any 
parish  mentioned  in  schedule  B.  be  de- 
clared bankrupt,  such  person  shall  cease 
to  be  a  member ;  and  any  person  who  acts 
as  a  member  of  any  such  vestry  after 
ceasing  to  be  such  member,  and  any  per- 
son who  acts  as  a  member  of  any  such 
vestry  as  aforesaid  without  being  quali- 
fied by  rating  or  occupation,  as  required 
by  the  Act,  shall  for  every  such  ofience 
be  liable  to  a  penalty  of  502.,  which  may 
be  recovered  by  any  person  who  may  sue 
for  the  same  in  any  of  the  Superior 
Goorts  of  law,  with  fall  costs  of  suit. 
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Lrftly  T.  Mouningion,  Ejcb. 

T.  W.  CMtty,  for  the  defendant,  was 
called  upon.  —  The  disqnalifioation  of 
bankmptoj  was  not  intended  to  apply  to 
ex  officio  but  only  to  elected  members. 
The  incnmbent  and  ohnrohwardens  are 
not  members  within  section  54,  although 
by  section  2  they  are  part  of  the  vestry. 
This  is  shewn  by  that  part  of  section  54 
which  makes  it  penal  for  any  member  to 
act  without  a  property  qnalification. 
This  cannot  have  been  intended  to  inclnde 
ex  officio  members. 

[Stephen,  J. — Section  6,  providing  the 
property  qnalification,  only  applies  to 
elected  members.] 

Still,  the  argument  remains  that  the 
word  "  members  "  throughout  section  54 
refelrs  only  to  elected  members.  It  could 
not  have  been  intended  that  the  incum- 
bent, if  he  should  become  bankrupt, 
should  cease  to  attend  vestry  meetings. 

W.  M.  Baylis  was  for  the  plaintiff. 

Kbllt,  C.B. — There  is  no  serious  ques- 
tion in  tiiis  action.  Section  2,  after  de- 
termining the  number  of  vestrymen  in 
proportion  to  the  inhabitants  of  the  pa- 
rish, makes  the  incumbent  and  church- 
wardens part  of  the  vestry,  with  a  vote. 
If  they  are  part  of  the  vestry  and  vote, 
how  can  they  be  other  than  members  of 
the  vestry  p  By  section  54  members  of 
the  vestry  becoming  bankmpt  cease  to 
be  members,  and  the  defendant  having 
become  bankrupt,  had  no  right  to  vote. 
Judgment  must  be  for  the  puuntiff,  with 
costs. 

Stephen,  J. — We  must  consider  the 
reasonable  meaning  of  plain  words.  A 
member  of  a  vestry  means  a  man  who  is 
part  of  it  and  votes  with  it.  All  the  mi- 
nute consequences  of  the  Act  may  not 
have  been  fully  considered,  but  there  is 
no  doubt  as  to  the  meaning  of  the  words 
which  the  Lejpslatnre  has  nsed. 

Judgment  for  iJie  plaintiff ,  with  costs. 


Solicitors — E.    Kimber,    for   plaintiff;    Thomas 
Kipping,  for  defendant. 


[IN   THE  COMMON  PLEAS  DIVISION.] 
1 879.  1  UOBTEO  AND  ANOTHEB  {appellanU) 
tS&j  2.  /  II.  JULIAN  (respondent). 

Shipping — Pilot  carried  to  Sea  beyond 
Limits  of  Pilotage — Pilotage  Dues — lAa- 
hility  of  Shipbroker — Merchant  Shipping 
Act,  1854  (17  ^  18  Viet.  e.  104),  u.  357, 
363. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  126.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THE  QUEEN  (on  prosecuUon  of 

1879.  THE  GUARDIANS  OF  LEWISHAm) 

April  26. '      V.  the  London,  bbiohton  and 
SOUTH  coast  bailwat  cohpant. 

Metropolis  Management  Act,  1855  (18 
*  19  7iet.  e.  120),  ss.  159,  161— Distria 
Bate — Inequaiity  of  Benefit — Exemption 
of  Part  of  a  Parish. 

[For  the  report  of  the  above  case,  see 
48LawJ,  Rep.  M.0. 116.] 


1879. 
April  2 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

,  THE  QUEEN  o»  the  prosecution  of 

the  GOVERNOR  AND  COMPANY 
OF  THE  NEW  RIVER  V.  THE 
ASSESSMENT  COMMITTEE  OF  THE 
PARISH  OF  ST.  MART,  ISLINGTON. 

Poor  BMe — Water  Company — Talua- 
iion  of  Property  {Metropolis)  Act,  1869 
(32  Si-  33  Vict.  c.  67),  ss.  43,  46  attd  47— 
Supplemental  Valuation  List. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  123.] 
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[IN  THE  COITET  OF  APPEAL.] 
(^Appeal  from  the  Exchequer  Bivinon.) 

1879.  1  HIOBT  V.  THE  LONDON  AND  NOKTH 

May  13.  J     western  sulwat  cohfant.* 

Conversion,  what  a/mounts  to — Conver- 
sion by  BaUee — Misdelivery — Predelivery 
— Measttre  of  Damages — Costs. 

The  defendants  were  in  possession  of  the 
plaintiffs'  goods  as  bailees,  wider  orders  not 
to  part  with  them  except  upon  delivery 
orders  signed  by  theplainliffs.  The  defend- 
ants  parted  with  the  goods  upon  the  order 
of  one  0.,  wlu)  was  the  pimntiffs'  agent  for 
the  sale  but  not  for  the  delivery  of  the  goods. 
Shortly  afterwards  the  plaintiffs  sent  a 
delivery  order  for  the  same  goods  to  T., 
who  indorsed  it  to  0.,  who  lodged  it  with 
the  defendants  to  cover  the  previous  de- 
livery. Afterwards  the  plaintiffs  being  unable 
to  obtain  the  price  of  the  goods  from  T., 
sued  the  defendants  for  the  conversion  of 
the  goods,  and  claimed  thefuU  value. 

Held,  by  Brahwell,  L.J.,  and  Thesiqeb, 
L.J.,  that  tJiere  had  been  a  conversion  in 
respect  of  which  the  plaintiffs  were  entitled 
to  recover;  but  that  what  had  occurred  with 
respect  to  the  delivery  order  was  equivalent 
to  a  return  of  the  goods  by  the  defendants 
to  the  plaintiffs,  and  therefore,  under  the 
circumstances  of  this  case,  the  damages 
could  oniy  be  nominal. 

By  Baqgallat,  L.J.,  that  the  plaintiffs 
were  not  entitled  even  to  nominal  damages. 

Feb  Cusiau,  the  plaintiffs  mv^t  pay  the 
costs  of  the  action. 

This  was  an  appeal  from  a  decision  of 
the  Exchequer  Division  on  a  Special 
Case.  The  material  facts,  as  set  forth  in 
the  Special  Case,  were  as  follows : — 

The  plaintiffs  are  com  and  grain  mer- 
chants,  carrying  on  business  at  Hnll  and 
other  places.  They  employed  at  Birming- 
ham a  person  named  Qrimmett  as  their 
broker,  to  sell  grain  for  them  in  the  Bir^ 
mingham  district,  and  from  time  to  time 
forwarded  grain  from  Hall  to  the  defend- 
ants' station  at  Birmingham,  addressed 
"to  onr  order  "  (i.e.  the  plaintiffs'  order) 
which  was  receiyed  by  the  defendants 
and  held  by  them  (after  the  expiration  of 

*  Coram  Bramtrell,  L..T. ;  Baggallay,  L.J. ;  and 
Thesiger,  L,J. 

Vou  48.— <l.B.,  C.P.  &  ExcH. 


forty-eight  honrs)  as  warehousemen,  and 
on  the  express  understanding  that  they 
were  to  deliver  only  to  the  order  of  the 
plaintiffs  and  not  to  that  of  Qrimmett. 

The  defendants,  however,  on  several 
occasions  made  predeliveries  of  com  be- 
longing to  the  plaintiffs  without  orders 
from  the  plaintiffs  but  upon  the  orders 
of  Qrimmett,  Qrimmett  afterwards  ob- 
taining orders  from  the  plaLntiffs  to  cover 
the  predeliveries.  In  some  cases  the 
plaintiffs  received  payment  for  the  com 
BO  delivered,  but  in  others  no  payment 
was  obtained. 

The  particulars  of  the  predeliveries  in 
respect  of  which  the  plaintiffs  received 
no  payment  were  as  follows : — 

On  the  19th  of  November,  1872,  fifty 
quarters  of  oats,  and  on  the  22nd  of 
November,  ten  quarters  were  delivered 
by  the  defendants  on  the  orders  of  George 
Qrimmett  in  &vour  of  John  Sheldon  and 
W.  J.  Head  respectively. 

On  the  24th  of  November,  the  defend- 
ants received  the  plaintiffs'  delivery 
order  for  the  sixty  quarters  in  fevour  of 
Qeorge  Tarpley,  Uie  said  order  being  in- 
dorsed over  to  George  Qrimmett  by 
Qeorge  Tarpley.  Tarpley  was  debited  on 
the  plaintiffs'  books  with  the  price  of  the 
sixty  quarters,  but  he  still  owes  and  has 
not  paid  the  plaintiffs  any  part  thereof. 

Similar  deliveries  were  made  on  the  1st 
of  February,  1873,  on  the  20th  and  22nd 
of  February  and  on  the  6th  and  8th  of 
March,  in  favour  ofvarious  persons  which 
were  subsequently  covered  by  delivery 
orders  of  the  plaintiffs  drawn  in  favour 
of  the  persons  and  endorsed  over  to 
Qrimmett.  In  each  case  the  person  in 
whose  favour  the  delivery  order  was 
drawn  was  debited  in  the  plaintiffs'  books 
with  the  price  of  the  com  mentioned  in 
the  delivery  order. 

The  plaintiffs  claimed  damages  from  the 
defendants,  first,  in  respect  of  the  pre- 
deliveries without  the  plaintiffs'  orders, 
in  cases  where  the  plaintiffs  had  been 
subsequently  paid  for  the  com  delivered, 
and  secondly,  they  sought  to  recover 
230{.  5s.  4i.  (the  value  of  the  com)  and 
interest,  for  uie  cases  in  which  plaintiffs 
had  not  been  paid  for  the  com. 

The  case  was  argued  in  the  Exchequer 
Division  before  Kelly,  C.B.,  and  Cleasby, 
4A 
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B.,  who  g&ve  jndgment  for  the  defend- 
ants, holding  that  thongh  there  had  been 
in  point  of  law  a  conversion,  the  plaintiffs 
were  entitled  to  no  damages. 
The  plaintiffs  appealed. 

Gully  and  Sutton,  for  the  plaintiffs. — 
There  has  been  a  clear  conversion,  and  it 
makes  no  difference  that  the  plaintiffs 
have  parted  with  the  property  in  the  goods. 
The  question  is  whether  the  goods  were 
the  plaintiffs'  at  the  time  when  the  de- 
fendants dealt  with  them — Isaac  t.  Bel- 
cher (1). 

[Bbahwell,  L.J. — ^Bnt  what  is  the 
measure  of  damages?  Has  there  not 
been  a  constmctive  redelivery?  The 
defendants  have  satisfied  the  order  to 
deliver  to  Tarpley,  and  the  plaintiffs  can 
sue  Tarpley  for  goods  sold  and  delivered.] 

The  plaintiffs  have  in  point  of  feet  been 
deprived  of  their  goods,  and  can  get  neither 
them  nor  their  valne,  and  the  defendants 
converted  them.  The  only  measure  of 
damages  is  the  value  of  the  goods — John- 
son V.  The  Lancashire  and  Yorkshire  Bail- 
way  Company  (2),  Keen  v.  Priest  (3), 
Edmundson  t.  Nuttall  (4). 

Dugdale  {B/usseU  QrijUhs  with  him), 
for  the  defendants. — ^The  plaintiffs  are  not 
entitled  even  to  nominal  damages.  A 
misdelivery  would  be  a  conversion,  but 
here  there  has  only  been  a  predelivery. 
The  plaintiffs  have  not  been  deprived  of 
their  goods.  They  have  sold  and  delivered 
them  to  Tarpley,  and  can  sue  him  for 
goods  sold  and  delivered. 

Sutton  replied.. 

Beamwkll,  L. J.— Substantially  I  am 
of  opinion  that  this  jndgment  ought  to 
be  affirmed :  the  jndgment  is  a  judgement 
for  the  defendants,  and  the  only  mis- 
giving I  have  is  whether  it  ought  not  to 
be  a  jndgment  for  the  plaintiffs  for 
nominal  damages.  Supposing  that  the 
jndgment  in  the  Court  below  had  been 
given  in  that  way,  the  costs  would  have 
been  given  to  the  defendants  just  as  they 

(1)  6  Mee.  &  W.  139. 

(2)  Law  Rep.  3  C.P.  D.  499. 

(3)  4  Hurl.  &  N.  236 ;  s.  c.  28  Law  3.  Eep.  Exch. 
167. 

(4)  17  Com.  B.  Rep.  N.S.  280 ;  s.  c.  34  Law  J. 
I!ep.  C.P.  102. 


have  been  given;  the  verdict  in  the  plain- 
tiffs' favour  for  one  shilling  would  have 
made  no  difference.  Being  of  this  opinion 
I  do  not  wish  to  labour  a  matter,  which 
in  my  judgment  is  one  of  absolute  in- 
difference.  But  I  cannot  give  my  opinion 
that  the  plaintiffs  are  not  entitled  to  sub- 
stantial damages  without  saying  why  they 
are,  in  my  jndgment,  entitled  to  nominal 
damages.     Now  I  take  it  the  plaintiffs 
have  shewn  what  would   have  been  a 
conversion  before  the  Judicature  Acts, 
and  the  Judicature  Acts  have  not  altered 
the  law.    If  it  was  so  before  those  Acts, 
it  is  so  stilL    It  is  true  that  in  the  forms 
given  in  the  appendix  to  the  rules,  in  the 
form  given  instead  of  the  old  count  for 
trover  it  is  averred  that  the  "  plaintiff 
was  deprived  of  the  use  of  his  goods." 
But  the  substance  of  the  law  remains  the 
same  thongh   there  may  be  some  dif- 
ference in  the  manner  oT  stating  it.     The 
question  arises,  therefore,  whether  there 
was  in  this  case  what  would  have  been  a 
conversion  before  the    Judicature   Act. 
I  have  never  been  able  to  &ame  an  ex- 
hanstive  definition  of  conversion,  nor  can 
I  now,  though  I  have  referred  to  several 
cases,  as  for  instance  to  the  case  of  Bur- 
roughs V.  Bayne  (6)  and  PiUott  v.  WiUein- 
son  (6).     But  spei^dng  with  all  reserve, 
I  think  this  would  clearly  have  been  a 
conversion  before  the  Judicature  Acts,  and 
is  so  still.     It  seems  clear  that  if  a  man 
disposed  of  property  by  taking  upon  him- 
self to  deliver  it  to  somebody  who  was 
not  entitled  to  receive  it,  he  was  guilty  at 
law  of  converting  it  to  his  own  nse.     So 
a  misdelivery  by  a  carrier  was  a  conver- 
sion.   I  do  not,  therefore,  see  why  mis- 
delivery by  a  warehouseman  should  not 
also  be  a  conversion.     So  that  if  nothing 
had  been  done  here  but  the  delivery  of 
the  goods  to  Grimmett  and  his  nominees, 
and  there  had  been  no  subsequent  order 
of  the  plaintiffs  there  would  have  been  a 
misdelivery,  and  therefore  a  conversion. 
In  the  present  case  I  think,  therefore, 
there  was  technically  a  cause  of  action 
against  the  defendant  for  breach  of  his 

(5)  6  HurL  &  N.  296 ;  8.  c.  29  Law  J.  Sep. 
Ezch.  185. 

(6)  2  Hurl.  &  C.  72 ;  8.  c.  32  Law  J.  Sep. 
Exeh.  201.  In  Exch.  Ch.  3  Hnrl.  &  C.  345;  s.  o. 
34  Law  J.  Rep.  Exch.  22. 
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duty  as  a  warehonseman,  in  delivering  the 
goods  -mthont  atitliority.  If  I  am  wrong 
in  this  the  defendants  are  entitled  to  judg- 
ment, bnt  if  I  am  right  the  plaintiffs  are 
entitled  to  nominal  damages,  bat  nominal 
damages  only.  I  take  the  law  to  be  that 
yon  cannot  purge  a  conversion.  There- 
fore if  a  conversion  has  been  committed 
the  plaintifis  are  entitled  to  some  damages. 
Bat  a  retam  of  the  goods  might  always 
be  proved  in  mitigation  of  damages,  not 
only  when  the  owner  took  the  goods  back 
voluntarily,  bat  when  they  were  restored 
to  him  against  his  will.  And  there  was 
a  practice  in  actions  of  trover  for  the  de- 
fendant to  apply  to  the  Court  for  leave 
to  bring  the  goods  into  Court,  then  the 
plaintiff  could  only  recover  such  damages 
as  he  had  actually  sustained,  and  the 
action  went  on. at  his  peril,  and  if  he  did 
not  obtain  substantial  damages  he  had 
to  pay  the  costs  of  the  action  after  the 
goods  were  brought  into  Court.  The 
return  of  the  goods,  therefore,  would 
reduce  the  damages  to  those  actually 
sustained  by  the  wrongful  act.  Apply 
these  rules  to  the  present  case.  What 
are  the  fitcts  ?  The  goods  were  delivered 
to  Qrimmett's  order.  After  they  have 
been  so  delivered  the  plaintiffs  give  a 
delivery  order  to  Tarpley,  and  Tarpley 
orders  that  they  shall  be  delivered  to 
Qrimmett,  and  Grimmett  lodges  the  order 
with  the  defendants.  Giimmett  could 
not  ask  for  delivery  of  the  goods  to  him. 
self  for  they  had  already  been  delivered 
to  his  nominee.  If  he  had  claimed  them 
it  could  have  been  snccessfally  answered 
that  he  had  already  got  them.  Tarpley 
of  coarse  could  make  no  claim,  for  he  had 
said,  "deliver  to  Grimmett;"  and  if 
Grimmett  is  satisfied  by  what  took  place 
so  is  Tarpley.  That  being  so,  the  plaintiffs 
are  entitled  to  maintain  an  action  against 
Tarpley,  and  Tarpley  would  have  no  de- 
fence ag^ainst  a  claim  for  goods  sold  and 
delivered.  For  if  he  answered  that  he 
had  not  received  any  goods  the  reply 
would  be — "  Either  yon  or  your  nominee 
have  had  them."  And,  as  has  been 
already  pointed  oat,  if  the  plaintiffs'  con> 
tention  is  right  thOT^  can  say  to  the  de- 
fendants, "  the  goods  are  ours,  and  yon 
have  converted  them  to  your  own  use," 
while  they  say  to  Tarpley,  "  the  goods  are 


not  ours,  but  the  price  is,  for  we  have  sold 
and  delivered  them  to  you." 

I  think,  therefore,  that  we  must  say 
that  what  has  taken  place  was  equiva- 
lent to  a  return  of  the  goods.  Not  that 
it  was  actually  a  return,  but  in  the  nature 
of  a  return.  And  the  same  reasoning^ 
apply  which  would  reduce  the  plaintiffs' 
claim  to  one  for  nominal  damages.  Sirp. 
pose  when  Grimmett  came  to  lodge  the 
order  the  defendants  had  said,  "  ^en  I 
suppose  you  had  no  authority  when  you 
ordered  us  to  deliver  the  goods,"  and 
Grimmett  had  replied  "  No,"  and  then  the 
defendants  had  said,  "Then  the  best 
thing  you  can  do  is  to  bring  the  goods 
back  again  and  we  will  redeliver  them  "  ? 
It  is  obvious,  then,  there  would  have  been 
a  re-delivery  to  the  plaintiffs,  the  goods 
being  re-delivered  to  the  defendants  to 
hold  for  them.  But  it  cannot  be  neces- 
sary for  the  parties  to  go  through  such  a 
ceremony  as  that ;  and  what  happened  is 
to  my  mind  equivalent  to  it.  I  may  ob- 
serve that  it  seems  that  Baron  Gleasby 
had  some  misgivings  on  this  point,  for  he 
seems  to  express  a  doubt  whether  the 
plaintifis  are  not  entitled  to  nominal  da- 
mages. But  I  do  not  think  that  question 
depends  upon  whether  the  property  in 
the  goods  was  in  the  plaintifEs  at  the  time 
of  action  brought,  but  whether  it  was  so 
at  the  time  of  the  conversion  of  the  goods 
by  the  defendants  to  their  own  use,  if 
there  was  one.  For  the  reasons  I  have 
given  I  think  that  it  was.  The  plaintiffs, 
therefore,  are  in  this  position.  Either 
they  cannot  maintain  the  action  at  all,  or 
if  &ey  can  maintain  it,  they  can  main- 
tain it  for  nominal  damages  only;  and 
that  being  the  case,  whichever  view  is 
right,  they  ought  to  pay  the  costs  of  this 
action,  and  the  judgment  ought  to  be 
substaJitially  affirmed. 

Baoqallit,  L.J. — ^I  propose  very  shortly 
to  state  my  view  of  the  racts  of  this  case, 
upon  which  I  base  my  judgment.  On 
three  several  occasions  parcels  of  wheat 
were  in  the  custody  of  the  defendants 
to  be  delivered  to  the  plaintiff'  order, 
and  to  their  order  only.  There  is  no 
difference  between  the  circumstances  as 
to  the  three  parcels,  except  that  as  to  the 
last  two,  or  a  part  of  them,  there  had 
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been  distinct  instmctionB  in  writing  to 
the  defendants  not  to  part  witb  them  ex- 
cept to  the  order  of  the  plaintiffs.  I  will, 
therefore,  deal  with  the  first  case  only. 

On  the  19th  and  the  22nd  of  Novem- 
ber the  defendants  delivered  ont  the 
wheat  to  the  order  of  Ghrimmett.  Qtim- 
mett  was  the  agent  of  the  plainti£Es  for 
certain  purposes,  bat  not  for  the  pttrpose 
of  ordering  delivery  of  these  goods.  On 
the  24th  or  25th  an  order  reaches  the 
defendant  for  the  delivery  of  the  same 
parcel  of  goods  to  Qrimmett ;  that  is  to 
say,  an  order  primarily  for  delivery  to 
Tarpley,  but  by  Tarpley  endorsed  to 
drimmett.  On  that  order  the  company 
were  on  the  24fth  or  25th  of  November 
bound  to  act.  They  wonld  have  then 
been  bound  to  deliver  the  goods  to  Grim- 
mett's  order,  if  they  had  not  already  done 
so  two  or  three  days  before.  They  had 
done  by  anticipation  on  November  the 
20th  and  22nd  what  they  were  bound  to 
do  on  the  25th.  Looking  at  the  case  in 
that  way,  it  seems  to  me  in  the  first 
place  that  there  can  be  no  substantial  da- 
mages in  respect  of  this  matter. 

As  regards  nominal  damages  I  speak 
with  very  great  hesitation  upon  matters 
involving  the  very  abstruse  law  relating 
to  trover  and  conversion,  when  expressing 
an  opinion  differing  from  that  of  my  Lord. 
But  I  confess  it  appears  to  me  that  this 
is  a  case  either  for  substantial  damages  or 
no  damages  at  all.  There  possibly  might 
be  a  claim  for  damages  for  the  period  in- 
tervening between  the  19th  and  22nd  of 
November  and  the  24th  and  25th.  But 
no  daim  is  made  in  respect  of  that 
time ;  but>  as  I  understand  it,  only  a  sub- 
stantial claim  for  2302.,  the  value  of  the 
parcels  sold  and  delivered.  I  should 
have  had  the  greatest  possible  diffidence 
in  expressing  a  dissent  on  the  question  of 
nominal  damages  if  I  stood  alone ;  but 
it  appears  to  me  that  the  matter  was 
considered  by  Baron  Cleasby  and  the 
Lord  Chief  Baron,  and  they  seem  to 
have  been  of  opinion  that  there  was 
not  only  no  case  for  substantial  damages, 
but  also  none  for  nominal  damages,  and 
fortified  by  their  authority  I  am  bound 
to  say  I  think  the  judgment  was  right 
and  ought  to  be  afBraied, 


Thesioeb,    L.J. — I   have    entertuned 
some  doubt  as. to  whether  this  action  is 
maintainable  even  for  nominal  damages. 
Bat  on  consideration  I  think  that  it  is, 
and  for  this  reason.     Stripping  the  case 
of  all  accidental  circumstances,  not  neces- 
sary for  considering  the  law  applicable  to 
the  case,  the  matter  stands  thus.    The 
defendants  being  in  possession  of  certain 
goods  of  the  plaintiffs  as  bailees,  were 
bound  to  keep  them  until  they  had  the 
authority  of  the  plaintiffs  to  part  with 
them.   They,  nevertheless,  delivered  them 
to  parties  who  had  uo  authority  at  the 
time  to  receive  them,  and   without   an 
order  from  the  plaintifGs,  and  though  it  is 
perfectly  true  that  the  delivery  was  only 
made  in  anticipation  of  a  delivery  order 
from  the  plaintiffs,  which  order  was  after- 
wards  received,    and   which  warranted 
their  delivery  to  the  persons  to  whom  they 
were  delivered,  yet  the  previous  unautho- 
rised act,  whether  it  is  called  a  misdelivery 
or  a  predelivery,  or  whether  it  is  tech- 
nically a  conversion  of  the  goods  or  only  a 
breacn  of  the  contract  of  bailment,  or  of 
the  duties  which  flow  from  the  contract 
bailment,  was  a  wrongful  act,  in  respect 
of  which  a  right  of  action  vested  in  the 
plaintiffs ;    and  that  right  having  once 
vested,  was  not  divested  by  the  delivery 
orders  subsequently  given.     It  appears 
to  me  that  that  unauthorised  act  was  a 
wrongful  act,  and  that  there  was   suffi- 
cient damage  in  the  eye  of  the  law  to  en- 
title the  plaintiffs  to  bring  this  action. 
And  although  final  dominion  over  the 
goods  was  not  taken  from  the  plaintiffs, 
they  were  for  a  few  days  deprived  of  the 
control  of  their  goods,  which  they  were 
legally  entitled  to  exercise ;  and  the  law 
presumes  a  legal  damage  in  consequence. 
The  question  assumes  a  different  aspect 
when  we  come  to  consider  what  is  the 
damage.      The  plaintiffs    are  forced  to 
contend  that  where  a  bailee  has  been  told 
by  a  person  who  bas  had  dealings  between 
the  bailee  and  the  bailor,  a  person  in 
whom  the  bailee  has  every  right  to  have 
confidence,  that  a  delivery  order  will  be 
coming  forward  in  a  day  or  two,  and  he 
is  asked  for  the  convenience  of  all  parties 
to   deliver  the  goods,  all  parties  being 
persons  whom  the  bailee  can  trust,  and 
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he  does  bo  deliver  them,  then,  even  if 
afterwards  the  delivery  order  comes,  the 
bailor  is  entitled  to  recover  from  the 
bailee  the  full  value  of  the  goods.  Now 
the  mere  statement  of  that  proposition 
seems  to  me  to  shew  that  it  cannot  be 
maintained.  It  appears  to  me  that  there 
are  several  answers  to  it.  In  the  first 
place  if  the  unauthorised  delivery  is  re- 
garded as  a  breach  of  the  contract  of 
bailment,  it  follows  that  the  bailor  can 
only  recover  the  damage  flowing  from  the 
breach  of  contract.  And  here  it  is  ob- 
vious that  no  damages  have  flowed  from 
the  unauthorised  act  of  the  defendants. 
If  they  had  not  delivered  the  goods  on 
the  days  on  which  they  did  actually  de- 
liver them,  they  would  have  been  bound 
by  the  delivery  order  they  afterwards  re- 
ceived to  deliver  them  in  exactly  the  same 
way,  and  to  the  same  persons.  Conse- 
qnently  the  damage  has  been  sustained 
not  tbrongh  the  delivery,  but  by  the 
plaintiff's  selling  the  goods  and  authorising 
the  delivery  of  them  to  persons  who, 
though  liable  for  the  price,  and  so  treated 
up  to  the  present  time  by  the  plaintiffs, 
have  made  default  in  payment. 

But  it  is  said  there  is  some  magic  in 
the  term  conversion,  and  that  the  un- 
authorised delivery  was  a  conversion  of 
the  goods.  The  plaintiffs  have  not  re- 
ceived their  goods  nor  the  value  of  them, 
and  consequently  the  damages  they  are 
entitled  to  obtain  in  respect  of  the  con- 
version is  the  full  price  of  the  goods. 
This  argument  seems  to  me  specious 
rather  than,  sound.  Though  the  action 
for  conversion  has  been  surrounded  by 
technicalities  which  have  ia  some  cases 
worked  injustice,  the  tendency  of  the 
Courts  at  the  present  time  is  to  treat 
it  in  what  may  be  called  the  common 
sense  way.  As  in  other  actions  for 
tort  the  mjnred  person  can  only  recover 
the  damages  flowing  from  the  wrong, 
so  the  Courts  have  had  a  tendency  to 
hold  the  same  ^n  actions  of  trover. 
This  view  is  supported  by  the  cases  of 
Brierly  v.  Kendall  (7)  and  Ohmery  v. 
Vudl  (8),  where  it  was  held  that  a  per- 

(7)  17  Q.B.  Rap.  937;  ■.  c.  21  Law  J.  Rep. 
a.B.  161. 

(8)  6  HotL  tc  N.  268;  a.  c.  29  Law  J.  Rep. 
Exch.  180. 


son  whose  goods  had  been  technically 
converted  was  not  entitled  to  recover  the 
full  value  of  the  goods.  But  if  the 
technicalities  of  the  action  of  trover  are 
relied  on,  the  plaintifiB  are  met  by  a 
technicality,  or  rather  a  substantial  rule 
of  the  action  which  they  cannot  fulfil. 
If  the  plaintiff  who  sues  in  an  action  for 
trover  is  entitled  to  recover  and  recovers 
the  full  value  of  the  goods,  it  follows 
that  the  property  in  the  goods  for  which 
he  recovers  the  full  value  is  on  satisfaction 
of  the  verdict  and  judgment  transferred 
to  the  defendants.  No  doubt  there  are 
cases  in  which  the  defendant,  though 
bound  to  pay  the  full  value  of  the  goods, 
may  have  so  disposed  of  them  that  he 
is  unable  to  obtain  either  the  goods  or 
their  value  for  himself.  But  that  is 
not  the  case  as  regards  the  person  re- 
covering the  full  value.  He  must  be  in  a 
position  to  convey  or  transfer  to  the  de- 
fendants the  full  dominion  over  and  pro- 
perty in  the  goods  as  far  as  he  is  con- 
cerned. Bat  what  is  the  state  of  the 
case  here  ?  There  is  an  act  of  conver- 
son,  and  subsequently  a  valid  transfer  of 
the  property  in  the  goods  &om  the  person 
who  has  the  right  of  action  and  brings 
the  action  of  trover  to  another  person, 
who  becomes  entitled  to  hold  the  goods 
and  bound  to  pay  the  price  of  them. 
Therefore  the  plaintiffs  have  no  longer 
any  dominion  or  property  in  the  g^ods 
which  they  can  transfer  to  the  d^end- 
ants  on  the  satisfaction  of  the  judgment. 
They  can  only  transfer  the  property 
which  they  possessed  between  the  time 
of  the  unauthorised  delivery  and  the 
actual  sale,  when  they  transferred  the 
property  to  the  third  person.  It  seems  to 
me,  therefore,  to  follow  firom  the  ordi- 
nary rules  of  the  action  of  trover  that 
the  plaintiffs  have  no  right  to  recover  any 
danmges  except  for  the  deprivation  of 
the  control  of  their  property  during  the 
period  I  have  mentioned.  But  as  it  is 
admitted  that  they  really  sustained  no 
damage  daring  that  period,  it  follows 
that  they  can  only  recover  a  verdict  for 
nominal  damages.  That  being  so,  inaa- 
much  as  the  parties  have  stated  their 
Special  Case  and  come  to  the  hearing  of 
the  Special  Case  for  the  purpose  of  try- 
ing the  sabstantial  question  who  shall 
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bear  the  consequenceB  of  Grimmei^'s 
fraud,  and  as  it  now  is  held  that  the 
plaintiffs  themselves  mnst  bear  them,  it 
seems  to  me  that  they  must  also  bear  the 
costs  of  the  action,  m  which  they  have 
substantially  failed. 

Judgment  far  the  plaintiffs  for  Is., 
the  plaintiffs  to  pay  the  costs  of  the 
action  and  appeal. 


Soliciton — Cheater  &  Co.,  agents  for  Arnold  & 
Sons,  Birminghajn,  for  plaintiffs ;  R.  F.  Roberts, 
for  defendants. 


[IN  THE  EXCHBdUER  DIVISION.] 
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parte  THE  BIRUINOHAU 
CANAL  COHPANT  AND  THE 
LONDON  AND  NOKTH  WEST- 
ERN  EAILWAT  COMPANY. 

Bailioays  and  Oanals — Through  Bate — 
BaUway  Oommissioners  —  FroMbition  — 
Statute  fixing  a  Company's  Tolls  subject 
to  Consent  of  another  Company — Baihvay 
and  Canal  Traffic  Act,  1854  (17  ^  18 
Vict.  c.  31),  8.  2 — Begulation  of  Bail, 
ways  Act,  1873  (36  4-  37  Vict.  e.  48), 
s.  11. 

Where  it  is  enacted  by  a  Special  Act 
that  in  coneideration  of  a  guarantee  by  a 
railway  company  of  a  dividend  on  the 
capital  of  a  canal  company,  the  canal  com- 
pany shall  not  reduce  the  rates  for  the 
time  being  payaile  on  the  canal  without  the 
consent  of  the  railway  company,  the  Bail, 
way  Oommissioners  have  no  power  without 
the  consent  of  the  railway  company,  and 
without  the  railway  company  being  before 
them,  to  make  an  order  establishing  a 
through  rate  over  that  and  other  canals, 
and  reducing  the  rates  payal)le  on  t?uit 
canal  and  others. 

Rules  nisi  obtained  on  behalf  of  the 
Birmingham  Canal  Company  and  the 
London    and    North  Western   BaUway 


Company  for  a  writ  of  prohibition  to  the 
Bailway  Commissioners,  the  Warwick 
and  Birmingham  Canal  Company,  and 
the  Warwick  and  Napton  Canal  Com- 
pany, to  restrain  them  from  proceeding 
on  two  orders  made  by  the  Bailway  Com- 
missioners  on  the  20th  of  Jane,  1877, 
and  the  7th  of  February,  1878  (1). 

In  December,  1876,  the  Warwick  and 
Birmingham  Canal  Company  (hereinafter 
called  the  Warwick  Canal  Company)  and 
the  Warwick  and  Napton  Canal  Company 
(hereinafter  called  the  Napton  Canal  Com- 
pany), instituted  a  proceeding,  under  sec- 
tion 11  of  the  Begulation  of  Bailways 
Act,  1873  (36  «fc  37  Vict.  c.  48),  before 
the  Bailway  Commissioners  for  Ihe  pur- 
pose of  enforcing  certain  through  rates, 
against  the  Birmingham  Canal  Company 
and  the  Companies  of  Proprietors  of  the 
Stourbridge  Navigation,  of  the  Oxford 
Canal  Navigation,  of  the  Stratford-on- 
Avon  Canal  Navigation,  of  the  Grand 
Junction  Canal  and  of  the  Begent's 
Canal  respectively,  the  Sharpness  New 
Docks  and  Gloucester  and  Birmingham 
Navigation  Company,  and  the  Great 
Western  Bailway  Company.  On  the  20th 
of  June,  1877,  the  BaUway  Commis- 
sioners made  an  order  whereby,  after 
reciting  that  the  applicants  lately  re- 
quired the  defendants  to  receive,  forward 
and  deliver  through  traffic  to  and  irom 
the  canals  of  the  applicants  at  through 
rates,  and  gave  to  the  defendants  re- 
spectively notice  in, writing  of  the  pro- 
posed through  rates,  stating  in  a  schedule 
to  the  notice  the  amount  of  each  through 
rate  and  its  apportionment,  and  also  the 
several  routes ;  and  that  certain  of  the 
defendants  informed  the  applicants  that 
they  did  not  agree  to  such  rates  or  the 
apportionment  thereof^  and  that  evidence 
and  argument  had  been  heard  on  both 
sides,  the  Commissioners  found  that  the 
granting  of  the  rates  was  a  due  and 
reasonable  facUity  in  the  interest  of  the 
public;  and  that  the  routes  proposed 
were  respectively  reasonable  routes ;  and 
granted  and  allowed  the  several  rates 
accordingly  as  proposed  in  the  schedule, 
with  certain  modifications  set  out  in  the 
order, 

(1)  The  pioceedingg  before  the  Railway  Com- 
missioners are  reported  8  Nev.  &  Mac.  US. 


Digitized  by 


Google 


Vol.  48.] 


MICHAELMAS   1878  to  MICHAKLMAS   1879. 


551 


In  n  Warwiek  and  Birmingham  Ocmal  Co. ;  ex 

By  the  London  and  BirmingliBm  Hall- 
way and  Binuingham  Canal  Arrangement 
Act,  1846  (9  &  10  Vict.  c.  ccxliv.),  it 
was  provided  that  the  London  and  Bir- 
mingham Bailway  Commny  shonld  for 
ever  guarantee  and  make  good  to  the 
Birmingham  Canal  Company  a  dividend 
of  4Z.  per  share  on  the  capital  of  the 
Birmingham  Canal  Company.  By  sec- 
tion 5  it  was  provided  among  other 
things  that  the  Birmingham  Canal  Com- 
pany should  not  thereafter,  without  the 
previoos  consent  of  the  London  and  Bir- 
mingham Biailway  Company,  "  make  any 
order  to  reduce,  advance  or  otherwise 
vary  all  or  any  of  the  tolls,  rates  or  dnes 
for  the  time  being  payable  or  to  become 
payable  nnder  the  recited  Acts,  any  or 
either  of  them,  or  otherwise  howsoever, 
upon  or  in  respect  of  the  canals  and  other 
works  of  the  same  company,  or  the  nse 
or  enjoyment  thereof  respectively  within 
the  respective  powers  for  those  purposes 
which  are  or  for  the  time  being  shall  be 
subsisting,  nor  without  the  like  consent, 
enter  into  any  arrangement  or  agreement 
with  any  person  in  respect  of  any  such 
tolls,  rates  or  dues,  or  rescind  or  in  any 
manner  alter  or  vuy  any  such  arrange- 
ment or  agreement  which  now  is  or  for 
the  time  being  shall  be  subsisting." 

By  9  &  10  Vict.  c.  cciv.  the  London 
and  Birmingham  Railway  Company  was 
■  merged  in  the  London  and  North 
Western  Company,  and  all  its  powers, 
rights  and  duties  were  transferred  to  the 
London  and  North  Western  Bailway 
Company. 

The  portions  of  the  through  rates  or 
tolls  allowed  by  the  Commissioners  by 
their  order  of  the  20th  of  June,  1877,  to 
the  Birmingham  Canal  Company,  were 
lower  than  the  rates  or  tolls  which  the 
Birmingham  Canal  Company  were  at  the 
time  of  the  apportionment  entitled  to 
charge  and  were  charging  for  the  local 
traffic  over  the  same  parts  of  their  canal. 

The  London  and  North  Western  Rail- 
way Company  had  received  notice  of  the 
proposed  routes  and  rates,  and  had  re- 
plied that  they  had  no  control  over  the 
Birmingham  Canal  Company,  and  re- 
quested that  the  notice  shonld  be  with- 
drawn as  far  as  they  were  concerned. 
They  were  not    made   parties   to    the 


parte  Birmingham  Canal  Co.,  Exes. 

application  to  the  Railway  Commis- 
sioners. No  consent  to  any  redaction  of 
tolls  on  the  Birmingham  Canal,  or  to  the 
proposed  through  routes,  rates  or  appor- 
tionments was  given  by  the  London  and 
North  Western  Railway  Company. 

On  the  17th  of  November,  1877,  the 
Railway  Commissioners  stated  a  case  for 
the  opinion  of  the  High  Court  of  Justice 
on  the  questions  of  law  arising  in  the  ap- 
portionment, and  on  the  7th  of  February, 
1878,  made  an  order  that  the  order  of 
the  20th  of  June,  1877,  be  forthwith 
issued,  and  unless  the  Birmingham  Canal 
Company  did  within  fourteen  days  from 
the  4th  of  February,  being  the  date  of 
the  summons,  set  down  the  case  in  the 
High  Court,  they  should  pay  the  costs  of 
stating  the  case  to  the  Warwick  Canal 
Company. 

By  the  Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31),  s.  2,  it  is  pro- 
vided that "  every  railway  company,  canal 
company,  and  railway  and  canal  company, 
shall,  according  to  their  respective  powers, 
afFord  all  reasonable  facilities  for  the  re- 
ceiving and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways 
and  canals  belonging  to  or  worked  by 
such  companies  respectively,  and  for  the 
return  of  carriages,  truclcs,  boats  and 
other  vehicles ;  and  no  such  company 
shall  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  or 
in  favour  of  any  particular  person  or 
company,  or  any  particular  description  of 
traffic  in  any  respect  whatsoever,  nor 
shall  any  such  company  subject  any  par- 
ticular person  or  company,  or  any  par- 
ticular description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever ;  and 
every  railway  company  and  canal  com- 
pany and  railway  and  canal  company 
having,  or  working  railways  or  cfuials, 
which  form  part  of  a  contmnous  line  of 
railway  or  canal  or  railway  and  canal 
communication,  or  which  have  the  ter. 
minus,  station  or  wharf  of  the  one  near 
the  terminus,  station  or  wharf  of  the 
other,  shall  afford  all  due  and  reasonable 
facilities  for  receiving  and  forwarding  all 
the  traffic  arriving  by  one  of  such  rail- 
ways or  canals  by  the  other  without  any 
unreasonable  delay,  and  without  any  such 
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preference,  or  advantage,  or  prejudice,  or 
disadranta^  as  aforesaid^  and  so  that 
no  obstruction  may  be  offered  to  the 
public  desiroQB  of  using  snch  railways 
or  canals,  or  railways  and  canals,  as  a  con- 
tinnons  line  of  communication,  and  so 
that  all  reasonable  accommodation  may, 
by  means  of  the  railways  and  canals  of 
the  'Several  companies,  be  at  all  times 
afforded  to  the  public  in  that  behalf." 

The  Regulation  of  Bailways  Act, 
1873  (36  &  37  Vict.  c.  48),  s.  11,  after 
recitiog  section  2  of  the  Railway  and 
Canal  Traffic  Act,  1854,  and  that  it  is 
expedient  to  explain  and  amend  that 
enactment,  provides  that,  subject  as 
hereinafter  mentioned,  the  said  facilities 
to  be  so  afforded  are  hereby  declared  to  be 
and  shall  include  the  due  and  reasonable 
receiving,  forwarding  and  delivering  by 
every  nulway  company  and  canal  com- 
pany, and  railway  and  canal  company, 
at  the  request  of  any  other  such  com- 
pany, of  through  trt^c  to  and  from  the 
railway  or  canal  of  any  other  such  com- 
pany at  through  rates,  tolls,  or  fares  (in 
this  Act  referred  to  as  through  rates), 
provided  as  follows : 

1.  The  company  requiring  the  trafi&c 
to  be  forwarded  shall  give  written  notice 
of  the  proposed  through  rates  to  each 
forwarding  company,  stating  both  its 
amounts  and  its  apportionment,  and  the 
route  by  which  the  traffic  is  proposed  to 
be  forwarded. 

2.  Each  forwarding  company  shall 
within  the  prescribed  period  aiter  the  re- 
ceipt of  such  notice,  by  written  notice, 
inform  the  company  requiring  the  traffic 
to  be  forwarded,  whether  they  agree  to 
the  rate  and  route ;  and  if  they  object  to 
either,  the  ground  of  the  objection. 

3.  If  at  the  expiration  of  the  prescribed 
period  no  such  objection  has  been  sent 
by  any  forwarding  company,  the  rate 
shall  come  into  operation  at  such  expira- 
tion. 

4.  If  an  objection  to  the  rate  or  route 
has  been  sent  within  the  prescribed 
period,  the  matter  shall  be  referred  to  the 
commissioners  for  their  decision. 

5.  If  any  objection  be  made  to  the 
granting  of  the  rate  or  to  the  route,  the 
commissioners  shall  consider  whether  the 
granting  of  the  rate  is  a  due  and  reason- 
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able  facility  in  the  interest  of  the  public, 
and  whether,  having  regard  to  the  cir- 
cumstances, the  route  proposed  is  a 
reasonable  route,  and  shall  allow  or  refuse 
the  rate  accordingly. 

6.  If  the  objection  be  only  to  the  ap- 
portionment of  the  rate,  the  rate  shall 
come  into  operation  at  the  expiration  of 
the  prescribed  period,  but  the  decision  of 
the  commissioners  as  to  its  apportionment 
shall  be  retrospective  ;  in  any  other  case 
the  operation  of  the  rate  shall  be  sus- 
pended until  the  decision  is  given. 

7.  The  commissioners  in  apportioning 
the  through  rate  shall  take  into  con- 
sideration all  the  circumstances  of  the 
case,  including  any  special  expense  in- 
curred in  respect  of  the  construction, 
maintenance' or  working  of  the  route,  or 
any  part  of  the  route,  as  well  as  any 
special  charges  which  any  company  may 
have  been  entitled  to  make  in  respect 
thereof. 

8.  It  shall  not  be  lawful  for  the  com- 
missioners in  any  case  to  compel  any 
company  to  accept  lower  mileage  rates 
than  the  mileage  rates  which  such  com- 
pany may  for  the  time  being  legally  be 
charging  for  like  traffic  carried  by  a  like 
mode  of  transit  on  any  other  line  of  com- 
munication between  the  same  points, 
being  the  points  of  departure  and  arrival 
of  the  through  route. 

9.  The  prescribed  period  mentioned  in 
this  section  shall  be  ten  days  or  such 
longer  period  as  the  commissioners  may 
from  time  to  time  by  general  order  pre- 
scribe. Where  a  railway  company  or 
canal  company  use,  maintain  or  work, 
or  are  party  to  an  arrangement  for  using, 
maintaining  or  working  steam  vessels 
for  the  purpose  of  carrying  on  a  commu- 
nication between  any  town  or  ports,  the 
provisions  of  this  section  shall  extend  to 
such  steam- vessels,  and  to  the  traffic  car^ 
ried  thereby. 

The  rules  for  a  prohibition  having,  on 
the  motion  of  H.  Matthews  and  W.  0. 
Harrison,  for  the  Birmingham  Canal 
Company  and  the  London  and  North 
Western  Railway  Company  respectively, 
been  obtained  on  the  22nd  of  February, 
1878, 

A.  WUls,Petnber  and£.  E.  Webster,  on 
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belialf  of  the  Warwick  Canal  Company 
and  Napton  Canal  Company,  and  The 
Attomey-Oenerai  (Str  J.  Molker)  and  W. 
Potter,  on  behalf  of  the  Railway  Com- 
missioners, now  shewed  canse.— ^hey 
were  directed  to  deal  first  with  the  effect 
of  the  enactment  of  9  tfe  10  Vict.  c.  cczliy. 
s.  5,  reqairing  the  consent  of  the  London 
and  North  Western  BaUway  Company 
to  reduction  of  the  tolls. 

The  Bailway  Commissioners  had  jnris- 
diction  to  make  this  order  notwithstanding 
that  enactment.  They  have  to  consider 
whether  the  granting  of  a  rate  applied 
for  is  a  due  and  reasonable  facility  in  the 
interest  of  the  public,  and  whether,  having 
regard  to  the  circumstances,  the  route 
proposed  is  a  reasonable  route,  and  have 
to  ^low  or  refuse  the  application  accord- 
ing to  those  considerations.  They  find 
those  considerations  in  favour  of  the 
application,  and  have  granted  it  accord- 
ingly. It  was  not  necessary  that  the  con- 
sent of  the  London  and  North- Western 
Railway  Company  should  be  obtained. 
The  object  of  invoking  the  Commis>. 
sioners  is  to  create  a  through  route 
without  the  consent  of  the  inteirvening 
companies  or  some  of  them,  and  the 
Arrangement  Act  of  1846  does  not  oust 
the  power  of  the  Commissioners.  It 
was  also  unnecessary  that  the  London 
and  North  Western  Railway  Company 
should  be  made  parties  to  the  application. 
Notice  had  been  given  to  them  of  the 
proposed  rate  and  they  had  not  objected ; 
and,  moreover,  their  interests  were  suflB- 
oiently  protected  by  the  Warwick  Canal 
Company. 

iS.  Pope,  W.  0.  Harriton  and  B.  8. 
Wright,  for  the  London  and  North  West- 
em  Railway  Company,  and  Sir  H.  James, 
H.  Matthews  and  Jelf,  for  the  Birmingham 
Canal  Company,  supported  the  rules. — 
The  Railway  Commissioners  can  only  act 
according  to  law,  and  their  discretion 
cannot  overmle  an  Act  of  Parliament. 
The  Birmingham  Canal  Company  and 
the  London  and  North  Western  Railway 
Company  are  entitled  to  stand  on  their 
Act  of  Parliament,  which  cannot  be  set 
aside  ezcep^  by  another  Act.  The  London 
and  North  Western  Railway  Company, 
as  parties  interested  in  the  proceeding, 
ought  to  have  been  made  parties  to  the 
Vol.  48.^-<i.B.,  C.P.  &  ExcB. 
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apportionment.  They  did  object  to  the 
rate,  and  they  ought  to  have  been  made 
parties  wheuier  they  objected  or  not. 
The  order  of  the  commissioners  being 
bad  in  one  respect  fifills  altogether. 

Kellt,  C.B. — I  am  of  opinion  that 
these  rules  must  be  made  absolute. 
The  proceedings  before  the  Railway 
Commissioners  had  reference  to  the 
communication  between  London  and  the 
north-west  of  England.  There  is  water 
communication  by  a  chain  of  canals 
belonging  to  five  companies.  Of  these 
the  Warwick  Company  desires  a  through 
rale,  and  applies  to  the  commissioners 
-  for  that  purpose.  All  the  canal  com- 
panies are  brought  before  the  commis* 
sioners,  but  the  London  and  North 
Western  Railway  Company  is  not.  The 
objection  raised  by  the  North  Western 
Company  is  made  de  facto  through  the 
Birmingham  Canal  Company,  and  it  is 
that,  by  reason  of  statutory  provisions 
made  with  reference  to  the  Birmingham 
Company  and  the  North  Western  Com- 
pany, there  is  no  power  to  lower  the  rate 
over  the  Birmingham  Canal  as  the  War- 
wick Company  desire.  The  commis- 
sioners had  the  provisions  brought  to 
their  notice,  and  tiiey  ought  to  have  said 
that  there  was  an  interested  party  not 
before  them.  They  were  aware  of  the 
state  of  things  eristuig  between  the  Bir- 
mingham and  North  Western  Companies, 
and  that  the  Birmingham  Company 
could  not  be  parties  to  any  measure  re- 
ducing their  rates.  Under  these  circum- 
stances notice  ought  to  have  been  given 
to  the  London  and  North  Western  Rail- 
way Company.  It  was  not  only  unjust 
to  make  the  order  in  the  absence  of  the 
Railway  Company,  but  there  was  no 
power  to  make  it.  The  arrangement  had 
been  made  between  the  Birmingham  Com- 
pany and  the  North  Western  to  avoid 
competition.  The  Birmingham  Company 
were  anxious  to  secure  about  700{.  a 
year  out  of  a  capital  of  17,000i.  One 
term  of  the  arrangement  was  that  there 
should  be  no  change  in  the  rates  without 
the  consent  of  the  North  Western  Com- 
pany. The  order  of  the  Railway  Com- 
missioners sets  aside  this  agreement  as  if 
it  had  never  been  made.    They  had  no 
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power  to  set  aside  an  agreement  made 
for  valuable  consideratioii  at  least  without 
hearing  counsel  for  the  North  Western 
Company.  Not  only  had  the  Birmingham 
Company  no  power  to  rednce  their  rates, 
bat  the  London  and  North  Western  Com- 
pany had  guaranteed  four  per  cent,  as 
long  as  the  arrangement  lasted.  They 
were  bound  to  pay  the  Birmingham  Com- 
pany 7002.  a  year  so  long  as  the  arrange- 
ment lasted.  I  do  not  say  that  if  the 
London  and  North  Western  Company  had 
been  before  them,  the  commissioners 
might  not  have  made  this  order  on  cer- 
tain conditions,  such  as  for  example  ob- 
taining the  consent  of  the  North  Western 
Company.  Bat  this  was  not  the  case 
here,  and  I  think  the  mles  most  be  made 
absolute. 

PoLLOOE,  B. — I  am  of  the  same  opinion. 
We  have  before  "as  two  orders  of  the 
Bailway  Commissioners  of  the  20th  of 
June,  1877,  and  the  7tb  of  PebruMy, 
1878,  made  for  the  purpose  of  establishing 
a  continuous  line  of  water  traffic  between 
Birmingham  and  the  Thames  by  means 
of  the  Biegent's  Canal  and  other  com- 
panies. The  objection  made  applies  to 
one  link  in  the  chain,  that  is,  the  Bir- 
mingham Canal  Company.  The  commis- 
sioners upon  the  application  made  to 
them  find  "  that  the  rate  asked  is  a  due 
and  reasonable  &oility  and  the  route 
reasonable,"  and  they  grant  the  rate. 
The  finding  is  obvionsly  within  section  11 , 
sub-section  5  of  the  Act,  and  is  perfectly 
proper.  They  had  power  to  make  such  an 
order  in  i^e  interests  of  the  public,  and  I 
assume  that  they  dealt  with  the  question 
properly.  Bnt  Ijhey  deal  with  the  Bir- 
mingham Company  as  one  link  m  the 
chain,  and  they  order  certain  rates  which 
they  approve  and  allow.  The  question 
is  whether  they  have  power  to  do  this  ? 
Our  office  is  limited  to  seeing  whether 
the  commissioners  had  jurisdiction  to  do 
as  they  have  done.  We  say  that  in  so 
doing  the  commissioners  have  repealed 
the  rates  governed  by  the  Act  of  1846. 
The  jurisdiction  is  governed  by  the  statute 
called  Cardwell's  Act,  wbich  provides 
among  other  things  that  "  Every  railway 
and  canal  forming  part  of  a  continnous 
line  shall  afford  aU  due  and  reasonable 
facilities  for  receiving    and  forwarding 
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traffic."  A  series  of  companies  was 
contemplated,  and  a  proposal  made  by 
one  company  and  resisted  by  another. 
In  such  a  case  the  question  would  be 
whether  a  throagh  rate  is  dae  and  rea- 
sonable. •  The  ground  of  my  decision  is 
that  it  was  not  the  intention  for  anyone 
to  make  a  complaint  and  the  commis- 
sioners to  call  on  all  the  companies  in- 
terested and  deal  with  the  matter  accord- 
ing to  natoral  justice.  Have  they 
exceeded  their  jurisdiction  in  this  par- 
ticular instance?  The  tolls  of  the  Bir- 
mingham Company  are  not  to  be  lessened 
except  by  the  consent  of  the  London  and 
North  Western  Company.  Has  the 
Legislature  intended  by  the  Act  of  1873 
to  distnrb  sach  previoos  arrangements  ? 
I  think  there  is  no  power  wlmtever  to 
distarb  an  existing  arrangement  pre- 
viously sanctioned  by  Parliament.  The 
propriety  of  releasing  the  London  and 
North  Western  Company  from  its  gua- 
rantee clearly  comes  into  question,  and 
this  is  a  matter  which  cannot  be  dealt 
with.  There  is  no  decision  assisting  us 
except  possibly  Toomor  v.  The  London 
Chatham  and  Dover  Bailway'  Company 
(2).  I  think  this  order  in  excess  of  the 
jorisdiction  of  the  commission.  As  it 
is  bad  in  part  it  is  bad  in  entirety,  and 
the  rules  for  a  prohibition  most  be  made 
absolute. 

Hawkins,  J. — I  am  of  the  ^me  opinion. 
By  the  Act  of  1846,  the  JBirmingham 
Company  were  forbidden  without  consent 
to  vary  their  rates.  In  looking  at  the 
powers  conferred  by  the  Act  of  1873,  it 
is  necessary  to  see  what  the  Act  of  1854 
says.  It  is  contended  that  the  Act  of 
1873  vested  power  in  the  commissioners 
to  vary  the  rates  although  no  consent  is 

fiven.  Only  three  lines  of  the  Act  of 
854  need  be  referred  to  :  "  Every  canal 
and  railway  company  shall,  according  to 
their  respective  powers,  aSord  facilities, 
&c.,"  but  there  is  nothing  as  to  through 
rates.  The  deficiency  is  sapplied  by  the 
Act  of  1873,  which  recites  that  "  it  is 
expedient  to  amend  the  law,"  &c.,  and 
provides  that  each  forwarding  company 
is  to  give  notice  whether  they  agree,  and 
if  they  do  not  give  notice  they  are  taken 

(2)  47  Law  J.  Bep.  Escb.  276. 
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to  agree.  If  they  objeot,  the  matter 
comes  before  the  commissioners.  If  the 
company  were  to  answer,  "  I  do  not  agree 
because  I  have  not  the  power,"  the  an. 
swer,  it  seems  to  me,  would  be  conolosive. 
^he  ground  on  which  I  base  my  decision 
is  that  the  companies  are  required  to  giro 
facilities  only  "  according  to  their  respec- 
tive powers," 

BmUs  for  prohtbiiion  absolute ;  costs 
against  the  Wdntnek  Oompany. 


Soliciton — Hare  &  Fall,  Solicitors  to  the  Treasury, 
for  the  railvay  oommissioners ;  Taylor,  Hoare 
&  Taylor,  agentB  for  B.  C.  Heath,  Warwick,  for 
Warwick  Canal  Company  and  Napton  Canal 
Company ;  Tucker  &  Lake,  agents  for  Wragge, 
Erans  &  Holiday,  Birmingham,  for  Birming- 
ham Canal  Company ;  R.  F.  Roberts,  for  London 
and  North  Western  Railway  Company. 
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April  1,  2.  J     DI8THICT  EilLWAT  COMPANY. 

Negligence — Railway  Company — Pas- 
senger— Implied  Contract  to  carry  although 
an  express  Contract  by  another  Railway 
Oompaaiy. 

The  8.  W.  R.  Company  have  a  station 
at  B.  and  a  railway  from  B.  to  8.,  where 
tite  defendants'  line  of  railway  joins,  and 
the  defendants  have  running  powers  over 
the  railway  of  the  8.  W.  R.  Company 
from  8.  to  R.  The  plaintiff  took  a  return 
ticket  of  the  8.  W.  R.  Company  frorn  R.  to 
a  station  beyond  8.  belonging  to  the  defend- 
ants, and  on  the  return  journey  from  such 
station  to  R.  he  went  by  one  of  the  defen- 
dants' trains  under  the  management  of  the 
defendants'  servants.  On  arriving  at  R.  he 
received  an  injury  in  attempting  to  alight 
there  by  reason  of  the  platform  being  cott- 
siderably  lower  than  the  carriages  of  the 
train,  such  carriages  being  snitahle  o>ily 
for  the  platforms  of  the  stations  throughout 
the  defendants'  own  line  and  not  for  the 
platform  at  B.  In  an  action  against  the 
defendants  for  tueh  iiywry,  the  jury  having 
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found  that  it  was  caused  by  the  defendants' 
negligence, — 

Held,  that,  notwithstanding  there  was  o. 
contract  with  the  8.  W.  R.  Company  by 
their  issuing  the  ticket  to  the  plaintiff,  there 
was  evidence  of  an  vmdertaleing  on  the  part 
of  the  defendants  to  carry  the  plaintiff  to 
R.  with  reasonable  care  and  rvith  reason- 
able facility  also  for  alighting  on  the  plat- 
form at  R.  at  the  end  of  the  journey,  and 
that  they  were  liaile  for  their  neglect  to 
perform  such  undertaking. 

This  was  an  action  to  recoyer  damages 
in  respect  of  an  injniy  which  the  plaintiff 
had  sustained  in  conseqnence  of  negli- 
gence, as  it  was  alleged,  on  the  part  of 
the  defendants.  The  canse  was  tried  bo> 
fore  Lord  Coleridge,  G.J.,  at  the  last 
Middlesex  Hilary  Sittings,  when  the  jury- 
found  a  verdict  for  the  plaintiff,  damages 
500Z.  A  rule  nisi  was  afterwards  obtained 
upon  affidavits  to  set  aside  such  verdict, 
and  to  enter  instead  a  verdict  and  judg- 
ment for  the  defendants,  on  the  ground 
that  upon  the  facts  proved  the  defendants 
were  not  liable  to  the  plaintiff. 

The  lB«ts  appeared  to  be  these.  In 
July,  1877,  the  plaintiff  went  to  the  book- 
ing-office of  the  railway  station  at  Rich- 
mond, over  the  door  of  which  were  the 
words  "  South  Western  and  Metropolitan 
Booking-office  and  District  Railway,"  and 
took  a  third  cla.sB  return  ticket  from  Rich- 
mond to  Hammersmith.  The  station  at 
Richmond  belongs  to  the  South  Western 
Railway  Company,  and  the  ticket  which 
was  issued  to  the  plaintiff  was  issued  by 
a  clerk  in  the  employment  of  that  com- 
pany. The  defendants  have  a  station  at 
Hammersmith  called  the  Hammersmith 
Broadway  Station,  which  is  distinct  from 
the  station  at  Hammersmith  of  the  South 
Western  Railway  Company.  The  de- 
fendants also  have  a  short  line  of  rail 
between  their  station  at  Hammersmith 
and  a  station  called  the  Shaftesbury  Road 
Station,  by  which  their  line  of  railway  is 
connected  there  with  the  Richmond  line 
of  the  South  Western  Railway  Company, 
and  they  have  running  powers  over  the 
line  of  the  South  Western  Railway  Com- 
pany from  the  Shaftesbury  Road  Station 
to  Richmond.  Two  different  s^ts  of  tickets 
are  issued  at  the  Richmond  Station,  one 
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tor  the  Btaidona  of  the  Sonth  Western 
Railway  Company  only,  and  headed  with 
the  initials  of  that  oompany,  and  the  other 
for  the  said  Hammersmith  Broadway 
Station  of  the  defendants,  which  has  not 
the  name  of  any  company  upon  it,  bat 
has  the  words,  "via  Shafbesbory  Boad 
and  District  Railway."  The  ticket  given 
to  the  plaintiff  was  in  form  according  to 
this  last  set,  and  the  plaintiff  went  with 
sncfa  ticket  by  the  train  from  Richmond 
to  the  said  Hammersmith  Broadway  Sta- 
tion, and  having  alighted  there,  he  after- 
wards took  a  retam  ticket  from  there  to 
the  Temple  Station  of  the  defendants'  rail- 
way. In  the  evening  he  returned  via  the 
said  Temple  and  ^mmersmith  Broad- 
way Stations  to  the  station  at  Richmond 
by  one  of  the  defendants'  trains,  drawn  by 
an  engine  of  the  defendants  and  under 
the  management  of  the  defendants'  ser- 
vants. The  carriages  of  the  train  were 
suitable  for  the  platforms  at  the  defend- 
ants' different  stations  throughout  their 
own  line  of  railway,  but  not  for  the  plat- 
form at  the  said  station  at  Richmond, 
which  was  nearly  two  feet  lower  than 
such  carriages,  so  that  the  plaintiff  in 
attempting  to  alight  there  firom  the  car- 
riage in  which  he  had  travelled,  lost  his 
footing  and  fell,  and  was  thereby  severely 
injured.  It  was  for  this  injury  that  the 
action  was  brought. 

The  defendants  contended  that  the  con- 
tract to  carry  the  plaintiff  was  not  with 
them  but  with  the  South  Western  Rail- 
way Company,  and  that,  therefore,  the 
defendants  were  not  liable.  Against  the 
rale,  which  had  been  so  granted  as 
above-mentioned,  to  set  aside  the  verdict 
for  the  plaintiff  and  to  enter  it  instead 
for  the  defendants. 

Parry  (Serjt.)  and  A.  L.  Smith  now 
shewed  cause. — ^The  train  by  which  the 
plaintiff  was  carried  as  a  passenger  be- 
longed to  the  defendants,  and  the  injury 
he  incurred  was  caused  by  the  negligence 
of  the  defendants'  servants  while  lawfully 
in  the  defendants' train,  therefore  theqnes- 
tion  of  whether  the  plaintiff  contracted 
with  the  defendants  or  with  some  other 
railway  oompany  cannot  arise,  because 
the  defendants  are  tort  feasors.  In  Dalyell 


V.  7)/rer  (1)  the  defendants  were  owners 
of  a  steam  ferty  which  had  been  hired 
for  the  day  by  H.,  he  receiving  the  ferry 
&res  from  the  passengers,  and  the  defend- 
ants supplying  the  master  and  crew ;  4he 
plaintiff,  who  had  contracted  with  H.  to' 
be  carried  across,  was  injured  by  the 
negligence  of  the  crew,  and  it  was  held 
that  the  plaintiff  was  entitled  to  recover 
against  the  defendants  for  such  negli- 
gence. So  in  Atutin  v.  The  Oreat  West- 
ern Railway  Oompany  (2),  where  the 
plaintiff  was  received  as  a  passenger  by 
the  defendants  without  his  fare  being  paid, 
and  no  contract  therefore  arising  from 
the  taking  of  any  ticket,  and  in  the  course 
of  the  journey  the  plaintiff  was  injured 
through  the  negligence  of  the  defendants, 
it  was  held  that  the  plaintiff  was  entitled 
to  recover  a^inst  the  defendants.  The 
principle  to  be  gathered  from  a  series  of 
cases,  extending  from  ManhaM  v.  The 
York,  NeweasUe  and  Berwick  BaHway 
Oompany  (3)  down  to  Martin  v.  The  Oreai 
Indian  Peninsular  Railway  Oompany  (4), 
is  that  you  can  always  sue  the  tort  feasor. 

Waddy  and  Bray,  for  the  defendants, 
in  sapport  of  the  rule. — There  was  no 
duty  in  this  case  except  such  as  arose 
from  conti-act,  and  the  contract  was  only 
with  the  South  Western  Railway  Com- 
pany, and  they  alone  are  the  parties  to  be 
sued.  The  case  of  PoweLl  v.  Layton  (5) 
shews  that  it  must. be  a  tort  arising  out  of 
a  contract,  for  the  defendant  was  there 
allowed  to  plead  in  abatement  that  the 
goods  for  not  safely  carrying  which  he 
was  sued  were  delivered  to  him  and  his 
partners  jointly,  and  that  his  partners 
were  not  sued. 

[Lopes,  J. — Why  may  there  not  be  two 
contracts,  namely,  a  contract  with  tfae 
South  Western  Railway  Company  by  rea- 
son of  their  issuing  the  ticket  to  the  plain- 
tiff, and  a  contract  with  the  defendants  by 

(1)  E.  B.  &  E.  899 ;  s.  c.  28  Law  J.  Rep.  Q.B 
52. 

(2)  36  Lav  J.  Bep.  Q.B.  201 ;  s.  c  Lav  Bep. 

2  Q.B.  442. 

(3)  II  Com.  B.  Bop.  666;  «.  c.  21  Law  J. 
Bep.  C.P.  84. 

(4)  87  Law  J.  Bep.  Eich.  27 ;  ».  c  Law  Bep. 

3  Exch.  9. 

(5)  2  N.  K.  385. 
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reason  of  their  reoemng  the  plaintiff  as  a 
passenger  in  their  oarriaze  ?] 

There  cannot  snrelj  De  implied  two 
ooufcracts  with  two  distiacfc  parties  to  do 
the  same  thing.  Even  if  there  be  an  im- 
plied contract  with  the  defendants  it 
ended  when  the  plaintiff  had  passed  beyond 
the  defendants'  line  of  railway. 

[LOPBS,  J.,  referred  to  Blake  v.  The 
Cheat  Western  Bailway  Company  (6). 
Gsovi,  J.— The  defendants  have  here 
running  powers  07er  the  line  of  the  South 
Western  Bailway  Company.] 

Still,  every  implied  contract  mnst  be 
limited  to  the  subject-matter  which  in 
this  case  is  the  carriage,  and  the  only  im- 
plied contract  conld  be  that  such  carriage 
should  be  reasonably  safe  to  carry  the 
plaintiff;  but  though  the  defendants  might 
therefore  be  responsible  to  the  plaintiff  for 
aaj  injury  resulting  from  such  carriage 
breaking  down  or  the  like,  they  cannot  be 
responsible  for  the  defective  state  of  the 
platform  at  Richmond  of  the  South 
Western  Railway  Company.  Here,  by 
reason  of  that  company  giving  the  ticket 
to  the  plaintiff,  there  was  a  contract  by 
that  company  with  the  plaintiff  to  carry 
him  to  Hammersmith  and  back  to  Rich- 
mond, and  to  provide  at  this  last  place 
a  proper  platform  for  his  alighting  there. 
If  so,  why  shoold  another  contract  to  do 
the  same  thing  be  inferred  to  have  been 
made  by  another  company  P  The  defend- 
ants mnst  be  considered  as  the  mere  agents 
of  the  South  Western  Railway  Company 
in  helping  to  cany  out  the  contract  of  the 
latter.  In  Addison  on  Torts,  4th  ed.,  p. 
487,  it  is  said,  "  In  the  absence  of  special 
circumstances  the  responsibility  of  a  rail- 
way company  in  and  about  the  conveyance 
of  goods  accepted  by  them  for  deliveiy  at 
a  particular  destination,  is  the  same  whe- 
ther their  own  line  extends  the  whole 
distance  or  stops  at  an  intermediate  point, 
and  the  railway  companies  carrying  the 
goods  beyond  the  limits  of  the  first  line 
of  railway  are,  in  respect  of  the  convey- 
ance and  delivery  of  such  goods,  to  be 
regarded  as  the  agents  of  the  railway 
company  which  originally  received  the 
goods,"  and  for  this  is  cited  Orouch  y. 


(6)  7  HnrL  &  N.  987;  8.e.  31  law  J.  Bap. 
Exch.  846. 


The  OrecU  Western  Bailway  Company  (7), 
and  Seothom  y.  The  South  Staffordshire 
RaHumy  Company  (8).  "  The  same  prin- 
ciple," the  author  says,  "  applies  to  the 
conveyance  of  passengers  who  are  injured 
during  the  journey,  although  the  negli- 
gence be  that  of  the  company  over  whose 
line  the  defendant  company  have  running 
powers,  and  not  of  the  defendants  them- 


[LoPBS,  J. — ^^Why  should  not  the  t^ents 
be  also  liable  ?] 

Agents  may  be  liable  for  acts  of  mis- 
feasance done  by  them  in  the  course  of 
their  employment,  but  not  for  acts  of 
nonfeasance  or  mere  omission — Dicey  on 
Parties  to  an  Action,  463,  citing  Story  on 
Agency,  s.  309.  The  defendants  are  not 
liable  to  the  plaintiff,  for  there  is  no 
privity  of  contract  between  them — Win- 
terhottom  v.  Wright  (9). 

Qbove,  J.  (after  reading  and  comment- 
ing on  the  rule  which  had  been  ob- 
tained in  this  case,  proceeded  as  fol- 
lows)— The  question  here  is  were  the 
defendants  liable  for  that  which  the  jury 
have  found  was  an  act  of  n^ligence  P 
The  alleged  necrligence  is  this.  The  de- 
fendants (who  nave  running  powers  over 
a  certain  portion  of  the  South  Western 
Railway)  have  carriages  adapted  to  their 
own  stations,  so  that  when  such  carriages 
stop  at  their  own  stations  it  would  be 
pei^ectly  safe  for  the  passengers  to  alight 
from  them,  but  not  so  when  they  stop  at 
a  South  Western  Company's  station,  the 
platform  of  which,  though  adapted  to  the 
South  Western  Company's  carriages,  is  a 
considerable  depth,  namely,  about  two 
feet  below  the  level  where  passengers 
would  have  to  get  out  of  the  defendants' 
carriages,  and,  therefore,  unless  a  person 
travelling  by  one  of  such  carriages  were 
cautioned  (particularly  if  he  had  been  in 
the  habit  of  travelling  by  the  defendants' 
railway,  and  had  been  accustomed  to  step 
out  on  to  a  level  platform),  he  would  pro- 
bably meet  with  a  severe  fall.  Now  the 
negligence,  therefore,  as  I  understand  it, 

(7)  26  Law  J.  Bep.  Exch.  418. 

(8)  8  Ezch.  Bep.  341 ;  s.c  22  Lav  J.  Bep. 
Exch.  121. 

(9)  10  Mee.  &  W.  109;  8.  e.  11  Lav  J.  Bep 
Exch.  416. 
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is  in  the  defendants  inviting  a  passenger 
to  travel  hj  one  of  their  carriages,  and 
stopping  at  a  station  where  there  is  no 
suitable  platform  to  descend  npon,  and  in 
allowing  him  to  step  oat  of  the  carriage 
without  any  warning  of  the  danger,  so 
that  reasonably  presaming  when  he  got 
ont  of  the  carriage  that  he  would,  as  at 
other  stations,  descend  on  to  a  level  plat- 
form, he  would  suddenly  find  himself 
patting  his  foot  down  two  feet  or  some 
considerable  distance,  and  so  be  liable  to 
have,  as  the  plaintiff  on  this  occasion 
had,  a  fall,  and  a  very  serious  one.  The 
question  is,  who  is  liable  for  that  negli- 
gence? 

Now  it  is  nnnecessarv  for  me,  in  thia 
case,  to  say  whether,  if  this  {iction  had 
been  brought  against  the  South  Western 
Company,  they  might  have  been  held 
liable  or  not,  because  it  does  not  seem  to 
me  to  foUow  that  two  parties  may  not  be 
liable  in  an  action  for  negligence  for  the 
same  accident.  Take  an  ordinary  case  of 
an  accident  cansed  by  the  negligence  of 
a  servant,  in  which  the  action  may  be 
brought  against  the  master  or  against  the 
servant.  The  man  who  has  caused  the 
n^ligence  is  not  exempt  from  liability 
because  the  master  ia  liable.  It  is  un- 
necessary now  that  I  should  give  my  judg- 
ment as  to  whether  the  South  Western 
Company  are  liable  or  not.  I  do  not 
base  my  judgment  upon  that,  but  apon 
this,  that  there  was  reasonable  evidence 
to  go  to  the  jury  of  liability  on  the  part 
of  the  defendants,  even  assuming,  as  I  do, 
that  the  persons  in  the  employ  of  the 
South  Western  Company  were  the  per- 
sons who  issued  the  tickets  at  the  oflBce 
where  the  plaintiff  took  his  ticket. 

Now  the  evidence  shortly  stated  is  this, 
first  of  all  the  Metropolitan  District  Bail- 
way  Company,  the  defendants  in  this  case, 
provide  the  carriages,  which  are  suited 
to  run  over  their  own  line.  They  use 
these  carriages  in  this  particular  instance 
to  run  for  about  half  a  mile  over  their 
own  railway  and  for  four  or  five  miles 
over  the  South  Western  Company's  line. 
Then  it  is  shewn,  and  not  denied,  that 
the  carriage  in  which  the  plaintiff  tra- 
velled was  a  carriage  belonging  to  the 
defendants,  and  under  the  control  wholly 
of   the    defendants'   servants,    that    the 


eng^e  was  the  defendants',  and  that  the 
guard  was  in  the  service  of  the  defend- 
ants ;  that  the  whole  condact  of  the 
train  and  the  places  where  it  stopped, 
so  far  as  we  can  gather  from  the  evi- 
dence, were  arranged  by  the  defendants. 
Nobody  else  but  the  defendants'  guard 
and  engine-driver  could  have  stopped 
the  carriage  in  which  the  plaintiff  tra- 
velled, and  thev  were  the  persons  who 
stopped  it  at  this  place  where  the  acci- 
dent happened. 

Then  it  was  admitted  also  that  the 
defendants  knew  of  the  danger,  that  is 
to  say,  that  the  platform  at  this  place 
was  considerably  below  the  carriage,  so 
that  the  passengers  would  have  to  get  down 
a  considerable  distance,  and  they  must 
have  also  known  that  at  their  own  plat- 
forms and  their  own  stations  there  would 
be  no  such  distance  and  no  such  danger. 
Further,  it  was  proved  that  outside  the 
booking-ofSce  at  the  Bichmond  station, 
where  the  tickets  are  taken,  there  are 
over  one  of  the  doors  written  the  words 
"  South  Western  and  Metropolitan  Book- 
ing Office  and  District  Bail  way ;  "  so  that 
passengers  are  told  that  they  may  book 
there,  not  only  for  the  South  Western 
Company  bat  tor  the  Metropolitan  Dis- 
trict Bailway.  Then  there  are  two  sets 
of  tickets  issued  at  this  station.  The 
one  ticket,  where  the  carriages  are  to 
travel  over  the  South  Western  line  itself 
only  and  not  to  go  upon  the  Metro- 
politan District  line,  is  headed  "L.  & 
S.W.E.,"  that  is,  London  and  South 
Western  BaUway,  and  nothing  is  said  on 
that  ticket  at  all  about  the  District  Bail- 
way.  The  other  ticket  has  not  got  any 
heading  of  any  railway,  but  has  got  in 
the  body  of  it  "  Via  District  Bailway." 
Then  in  addition  to  that  there  is  the  fact 
that  the  defendants  provide  tickets  from 
Hammersmith  to  Bichmond.  The  plain- 
tiff took  a  return  ticket  from  Bichmond 
to  Hammersmith,  but  it  is  not  denied 
that  if  he  had  taken  a  ticket  at  the 
Hammersmith  Broadway  station  direct 
for  Bichmond,  there  would  have  been  a 
contract  with  the  defendants,  and  that 
the  defendants  would  have  been  liable, 
fiat  it  is  said  that  because  the  plaintiff 
used  the  return  part  of  his  ticket  from 
Hammersmith  to  Bichmond   (which  is 
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exactly  the  same  as  if  he  had  taken  a 
direct  ticket,  with  the  difference  Bimplj 
of  a  small  redaction  in  price  in  conse- 
qaence  of  its  being  a  return  ticket),  that 
the  defendants  are  not  liable,  because  the 
original  contract  being  with  the  Sonth 
Western  Bailwaj  Company,  that  contract 
remains  to  fix  the  South  Western  Bail- 
way  Company  with  the  liability,  and  ex- 
empts the  defendants.  Now  I  am  of 
opinion  that,  whatever  may  be  the  lia- 
bility of  the  South  Western  Railway 
Company,  on  which  I  pronouace  no 
judgment^  the  defendants  are  not  exempt. 

I  think  there  was  evidence,  from  all 
the  matters  to  which  I  have  alluded,  of 
an  invitation  and  permission  to  the  plain- 
tiff to  travel  as  a  passenger  in  the  de- 
fendants' carriages,  and  that  being  so, 
the  defendants  were  bound  to  keep  their 
carriages  and  the  modes  of  ascent  to  and 
of  descent  from  them  in  a  reasonable  and 
proper  state  of  safety,  and  that  the  mere 
fact  that  the  ticket  was  issued  by  the 
servants  of  the  South  Western  Baolway 
Company,  or  that  there  was  a  contract 
with  that  company,  does  not  exempt  the 
defendants  from  liability  arising  out  of 
their  undertaking  when  they  receive  a 
person  into  carriages  which  are  nnder 
their  control. 

Now  it  was  strongly  argued  by  Mr. 
Waddy  that  the  carriages  here  were  really 
to  be  taken  as  South  Western  Railway 
carriages,  but  I  find  no  evidence,  either  on 
the  notes  of  the  Lord  Chief  Justice  or  in 
the  interrogatories,  or  upon  the  affidavits, 
of  any  such  hiring,  or  of  any  arrangement 
by  which  the  defendants  let  out  the  car- 
riages with  their  guards,  engine-men  and 
Bcrvants  to  the  South  Western  Railway 
Company.  Even  Mr.  Forbes,  who  is  a 
deponent  for  the  defendants,  says  this, 
"  The  District  Railway  run  over  and  use 
the  before-mentioned  South  Western 
Railway,  under  the  authority  of  the  Me- 
tropolitan District  Railwav  Act,  1875, 
by  which  it  is  provided  that  the  Dis- 
trict Company  may  run  over  and  use 
with  their  engines  and  carriages  of  every 
description,  and  with  their  officers  and 
servants  in  charge  of  trains,  but  only 
for  the  purposes  of  passenger  and  coach 
traffic,  to  and  irom  their  railway,  the 
portions    of    the    London    ^d    Sou^h 
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Western  Railways  from  the  junction 
therewith  of  the  District  Railway  aud 
the  new  passenger  station  of  the  London 
and  South  Western  Railway  at  Rich- 
mond." So  that  so  far  from  saying  that 
the  defendants  hire  or  let  out  their  car- 
riages to  the  London  and  South  Western 
Company,  it  makes  them  the  domini  as 
far  as  this  is  concerned,  and  gives  them 
power  to  use  the  South  Western  Com- 
pany's line,  whether  the  South  Western 
Company  wish  it  or  not  with  engines  and 
carriages  of  every  description. 

I  assume  then  that  the  defendants 
take  very  good  care  that  the  expenses  of 
all  these  carriages  and  things  are  paid, 
and  that  they  do  not  act  gratuitously, 
bat  that  they  get  an  accession  in  the 
number  of  tneLr  passengers  whereby  a 
greater  amoont  of  money  is  put  into 
their  pockets.  Therefore,  in  my  judg- 
ment, there  was  ample  evidence  for  the 
jury  that  for  reward,  or  what  is  equiva- 
lent to  reward,  they  run  their  carriages 
over  this  railway  and  take  passengers  in 
their  carriages.  Then  comes  the  ques- 
tion whether  it  is  absolutely  necessary 
that  there  should  be  an  express  contract 
bet  ween,  the  parties  to  make  the  defen- 
dants liable  for  an  action  sach  as  this  is. 
Now  I  incline  to  think  that  it  is  not 
necessary.  In  the  case  of  MmrshaU  v. 
Ths  York,  N&ivcastle  and  Berunck  Railway 
Oonvpamy  (3)  the  declaration  was  that 
the  plaintiff,  at  the  request  of  the  defen- 
dants, became  and  was  a  passenger  in 
one  of  their  carriages,  to  be  by  them 
safely  and  secorely  earned  and  conveyed 
thereby,  together  with  his  luggage,  on  a 
certain  journey  along  the  said  railway. 
Now  here  the  statement  of  claim  is  that 
the  plaintiff  became  and  was  received  by 
the  defendants  as  a  passenger  to  be  car- 
ried by  them  from  Hammersmith  to  Rich- 
mond for  reward,  and  therefore  in  form 
the  declaration  and  statement  in  the  two 
cases  is  almost  identical,  la.  giving 
judgment  in  that  case  Chief  Justice  Jer- 
vis,  speaking  of  the  liability  of  a  master 
for  a  servant,  says  :  "  It  is  said  that  that 
is  because  the  master  could  not  maintain 
an  action  in  respect  of  the  personal  suf- 
fering of  the  servant  though  he  might  in 
respect  of  the  loss  of  services.  Bat  upon 
what  principle  does  the  action  lie  at  the 
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suit  of  the  servant  for  his  personal  suf- 
fering p  Not  bj  reason  of  any  contract 
between  him  and  the  company,  bnt  by 
reason  of  a  duty  implied  by  law  to  carry 
him  safely.  If,  under  the  circumstances 
of  this  case,  the  plaintiff  could  hare  re- 
covered in  respect  of  a  personal  injury 
sustained  by' him,  there  is  no  reason  why 
he  should  nut  also  recover  in  respect  of 
the  loss  of  his  luggage."  So  that,  if  any- 
thing, he  holds  that,  a  forHori.  Then 
Mr.  Justice  Williams  says:  "The  case 
was,  I  think,  put  upon  the  right  footing 
by  Mr.  Hill  when  he  said  that  the  ques- 
tion turned  upon  the  enquiry  whether  it 
was  necessary  to  shew  a  contract  between 
the  plaintiff  and  the  railway  company. 
The  proposition  was  that  this  declaration 
could  only  be  sustained  by  proof  of  a 
contract  to  carry  the  plaintiff  and  his 
luggage  for  hire  and  reward  to  be  paid 
by  uie  plaintiff,  and  that  the  traverse  of 
that  part  of  the  declaration  involves  a 
traverse  of  the  payment  by  the  plaintiff. 
I  am  of  opinion  that  there  is  no  founda- 
tion for  that  proposition.  It  seems  to 
me  that  the  whole  current  of  authorities, 
beginning  with  Qovett  v.  Eadnidge  (10) 
ana  ending  with  Poxzi  v.  Shipton  (11), 
estabhshes  that  an  action  of  tim  sort  is 
in  substance  not  an  action  of  contract 
but  an  action  of  tort  against  the  company 
as  carriers."  That  was  in  the  year  1851, 
and  in  the  year  1867,  in  the  case  of 
AusUny.  The  Great  Western Bailway  Oom- 
pany  (2),  Mr.  Justice  Blackburn,  now 
Lord  Blackburn,  referring  to  this  case  of 
Marshall  v.  The  York,  Newcastle  and  Ber- 
wick Bailwa/y  Company  (3),  says :  "I 
think  that  what  was  said  in  the  case  of  Mar- 
shall T.  The  York,  Newcastle  and  Berwick 
Eailway  Oompany  (3)  was  quite  correct. 
It  was  there  laid  down  that  the  right 
which  a  passenger  by  railway  has  to  be 
carried  safely  does  not  depend  upon  his 
having  made  a  contract,  but  that  the 
fact  of  his  being  a  passenger  casts  a  duty 
on  the  company  to  carry  him  safely." 

Mr.  Justice  Shee  and  Mr.  Justice  Lush 
put  it  upon  contract.  Mr.  Justice  Lash 
says :  "  I  prefer  to  rest  my  judgment  on 
the  ground  of  contract.    I  thmk  there 
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was  a  contract  to  carry  the  mother  and 
the  child,  and  that  contract  operated  in 
favour  of  each  party.  The  only  question 
is  whether  the  facts  averred  in  the  plea 
and  found  by  the  jury  negative  the  exis- 
tence of  any  such  contract  as  I  have  men- 
tioned. I  think  they  shew  that  there 
was  an  undertaking  to  carry  the  plaintiff." 
Mr.  Justice  Lush  so  far  puts  it  upon 
a  different  ground,  but  then  he  assumes 
that  the  undertaking  to  carry  the  plain- 
tiff does  in  &ot  amount  to  a  contract. 
Therefore  quacwique  via,  the  action  lies 
either  without  a  contract,  for  which  the 
cases  of  Marshall  v.  The  York,  Newcastle 
aiid  Berwick  Railway  Company  (3)  and 
Austin  V.  The  Cheat  Western  BaUwoAf 
Oompany  (2)  are  strong  authorities,  or  3 
it  be  necessary  that  there  should  be  a 
contract,  then  I  think  that  there  was 
here  evidence  to  go  to  the  jury  of  a  con- 
tract, that  is  to  say  of  an  undertaking  to 
carry,  and  for  reward  ;  because  the  per- 
mitting for  their  own  interest  the  plain- 
tiff to  go  into  their  railway  carriage  and 
dealing  with  him  as  a  passenger  In  the 
way  they  did  would  be  evidence  of  a  con- 
ti-aot  to  carry.  The  case  of  Austin  v. 
The  Qreat  Western  Badlway  Oompany  (2), 
to  my  mind,  goes  beyond  the  present 
case.  That  was  a  case  where  the  railway 
company,  by  their  statute,  were  to  carry 
&ee  of  chaige  children  under  three  years 
of  age  when  thev  were  accompanied  by 
their  Mends.  Now  a  woman  took  a  child 
with  her  into  the  carriage  who  was  two 
months  above  three  years  of  age.  She 
was  not  guilty  of  fraud,  but  she  ought  to 
have  paid  half  a  fare  for  the  child.  The 
railway  company  were  not  aware  of  the 
child's  age,  and  made  no  enquiry,  and 
the  child  having  met  with  an  accident 
the  railway  company  were  held  liable. 
Now  the  peculiarity  of  that  case  was  that 
though  the  railway  company  there  may 
be  taken  to  have  contracted  if  the  mother 
paid  her  iare,  and  the  child  was  under 
three  years  old,  that  they  would  carry  the 
child  for  nothing,  there  was  no  such 
undertaking  to  carry  a  child  above  three 
years  of  age,  and  therefore,  as  far  as  con- 
tract goes,  if  a  contract  was  there  to  be 
assumed,  there  was  no  contract,  because 
the  railway  company  not  only  did  not 
agree  but  they  would  not  have  agreed  to 
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hare  carried  the  child  if  thej  had  known 
that  the  child  was  above  three  years  of 
age,  and  yet  the  Court  there  held  that 
taking  the  child  into  the  carriage  and 
permitting  the  child  to  be  a  passenger 
on  the  rulway  made  them  liable.  To 
my  mind  that  is  a  stronger  case  than 
the  present  one.  In  the  present  case 
the  defendants  did  receive  the  party 
knowingly,  they  took  him  knowingly, 
and  the  jury  hare  found  that  they  were 
negligenl^  and  I  must  say  I  cannot  see 
that  the  jury  could  have  come  to  any 
other  conclusion.  Mr.  Waddy,  however, 
has  argued  that  the  negligence  was  in 
the  South  Western  Railway  Company 
having  their  platform  too  low.  If  that 
be  so,  it  does  not  appear  to  me  any  reason 
why  the  defendants,  who  undertook  to 
carry  in  safety  a  person  and  to  bring 
him  to  that  platform,  which  it  is  admitted 
they  knew  was  too  low,  are  not  liable  if 
tbey  allow  that  person  to  get  out  there 
and  break  his  W  without  any  warning 
of  the  danger.  In  my  opinion  there  is 
no  reason  why  the  verdict  should  be  dis- 
turbed, and  therefore  I  think  this  rule 
should  be  discharged. 

LOPBS,  J. — I  think  too  that  this  rule 
should  be  discharged,  and  after  the  judg- 
ment which  has  been  delivered  by  my  , 
brother  Grove,  I  propose  to  state  my  rea>- 
sons  very  shortly.  The  question  is  whe- 
ther, assuming  the  defendants  to  have 
been  negligent,  there  was  evidence  of  the 
defendants'  liability  upon  which  the  jury 
could  reasonably  act.  Mr.  Waddy  has 
argued  that  there  was  no  such  evidence. 
He  says  there  was  no  contract  with  the 
defendants,  since  the  ticket  which  the 
plaintiff  took  was  not  issued  by  the  de- 
fendania,  but  by  the  South  Western  Gom- 
panpr.  It  may  be  that  he  is  right  in 
saying  that  the  South  Western  Company 
issued  the  ticket,  and  that  they  did  not 
issue  the  ticket  as  the  agents  of  the  de- 
fendants, but  according  to  my  view  it  is 
not  necessary  to  decide  that  point,  and 
for  the  purpose  of  this  case  I  will  assume 
that  there  was  no  ticket  issued  by  the 
defendants,  and  that  the  ticket  that  was 
issued  was  issued  by  the  South  Western 
Company.  It  may  be  that  the  plaintifE 
would  have  a  remedy  against  the  South 
Western  Company  upon  the  contract 
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which  would  be  embodied  in  that  ticket, 
but  independently  of  that  I  think  that 
there  was  evidence  on  which  the  jury  might 
reasonably  infer  an  undertaking  by  the 
defendants  to  cany  the  plaintiff  with 
reasonable  care,  and  at  the  end  of  the 
journey  to  provide  for  him  reasonable 
&cilitie8  for  getting  out  of  the  carriage. 
The  evidence  was  that  the  defendants  re- 
ceived the  plaintiff  into  one  of  their  car- 
riages at  Hammersmith,  and  that  in  point 
of  &ct  they  invited  him  to  get  into  it. 
The  carriage  in  which  they  so  received 
him  was  a  carriage  of  the  defendants,  and 
under  the  control  of  their  servants,  and 
the  engine  drawing  the  train  to  which 
the  carriage  was  attached  belonged  to 
the  defendants.  The  defendants  at  Ham- 
mersmith might,  and  in  point  of  fact 
ought,  to  have  examined  the  plaintiff's 
ticket,  and  if  they  thought  fit  they  might 
have  prevented  him  firom  going  into  the 
carriage  at  all.  The  plaintiff  proceeded 
therein  to  Bichmond  and  there  the  wxi- 
dent  happened,  and  the  jury  have  found 
that  it  was  caused  b^  the  defendants' 
negligence,  and  that  it  arose  from  the 
difference  of  the  platform  relatively  to 
the  construction  of  the  defendants'  car- 
riages. It  seems  to  me  that  there  is  evi- 
dence, and  I  may  say  abundant  evidence, 
to  support  the  verdict  of  the  jury.  But 
it  is  said  that  then  the  plaintifE  might  have 
two  remedies,  one  against. the  defendants 
and  the  other  against  the  South  Western 
Company.  I  cannot  see  any  difficulty  in 
that,  and  I  will  illustrate  it  in  this  way : 
Bailway  A.  issues  tickets  for  railway  A. 
and  railway  B.,  and  the  traffic  is  some- 
times worked  by  carriages  and  servants 
belonging  to  railway  A.,  and  sometimes 
by  carriages  and  servants  belonging  to 
railway  B.  A  passenger  takes  a  ticket 
from  z^way  A.  and  gets  into  a  carriage 
belonging  to  railway  B.,  drawn  by  rail- 
way B.'s  engine,  and  managed  by  railway 
B.'s  servants,  and  an  accident  is  caused 
by  the  negligence  of  railway  B.'s  ser- 
vants and  through  some  defect  in  railway 
B.'s  carriages  in  their  not  being  properly 
adapted  to  the  exigencies  of  t^e  tmffio. 
I  take  it  that  then,  according  to  the 
cases,  the  passenger  could  sue  either  rail- 
way A.  or  railway  B. ;  he  could  sue  rail- 
way A.  on  the  contract  arising  &om  the 
4C 
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ticket  issued  by  that  company,  or  he 
ooald  sne  railway  B.  on  the  implied  un- 
dertaking arising  from  his  havmg  been 
receired  into  or  invited  to  go  into  the 
carriage  of  railway  B.,  and  become  a  pas- 
senger on  the  railway.  I  therefore  think 
that  this  rule  ought  to  be  discharged. 

Qeovb,  J. — I  did  not  say  anything 
npon  the  question  of  agency,  but  I  may 
add  that  the  inclination  of  my  opinion  is 
that  the  South  Western  Company  were 
tor  this  purpose  the  agents  of  the  defen- 
dants. I  think,  in  fact,  there  was  a 
species  of  mutual  agency,  each  company 
acting  for  the  other,  but  I  do  not,  how- 
ever, rest  my  judgment  npon  this,  be- 
cause  I  think  the  affidavits  do  not  shew 
it,  and  that  there  was  no  evidence  of  it 
at  the  trial. 

Btde  dieeharged. 


Solidton— Faithftill  te  Owen,  for  plaintiff;  Baz- 
t«r  Sc  Co.,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.  Thill  and  others  v.  the 
Dec.  19, 20, 21.1      iTanaoebs  or  the  me- 

1879.  I        TBOPOLITANASTLTWDIS- 

Jan.  28.       (,    tbict. 

Statute  eseeouted  so  as  to  cause  Damage 
wmeeessarUy — Statutory  Superior  direct- 
ing unauthorised  Act — Hospital  under 
Staiute  so  planned  as  to  he  a  Nuisance — 
Local  Authority  acting  under  direction  of 
Local  OovemmeiU  Board — Asylum  under 
Metropolitan  Poor  Act,  1867  (30  Vict.  o. 
6). 

A  hospital  for  infectious  disease  was 
erected  by  the  d^endants,  a  body  oreated 
under  the  MetropMan  Poor  Act,  1867,  ac- 
cording to  direetione  issued  to  them  by  the 
Local  Qoveriivieiit  Board  under  that  Act. 
The  hospital,  according  to  the  finding  of  a 
jury,  was  a  nutsance  to  occupiers  of  neigh- 
bouring houses,  and  the  nuisance  was  not 
shewn  to  have  been  unaooidahle: — Held, 
that  the  defendants  were  not  protected  by  the 


directions  of  the  Local  Oovemment  Board  if 
those  direckons  ordered  what  was  not  legal, 
and  that  as, the  nuisance  was  not  shewn  to 
have  been  unavoidable  the  statute  could  not 
be  held  to  have  legalised  it. 

This  was  an  action  for  damages  and  an 
injunction  in  respect  of  an  alleged  nui- 
sance by  the  erection  and  maint^iance  of 
a  smaU-poz  hospital  at  Hampstead, 
brought  by  Sir  Rowland  Hill,  William 
Lund  and  Alfred  Downing  Fripp,  occu- 
piers of  neighbouring  houses,  against  the 
managers  of  the  Metropolitan  Asylum 
District,  who  are  incorporated  under  the 
Metropolitan  Poor  Act,  1867  (30  Vict.  o. 
6).  The  action,  which  was  tried  before 
Pollock,  B.,  and  a  special  juir,  was  heard 
on  December  19,  20,  21, 1878,  by  Pol- 
look,  B.,  on  further  consideration. - 

HerscheU,  Bompas  and  FinLay,  tor  tiie 
plaintiffs. 

Sir  John  HoUcer  {Attorney-  Oeneral), 
Willis  and  Proudfoot,  for  the  defeiadants. 

The  facts  and  argnmenta  are  sufficiently 
stated  in  the  foUowing  judgment,  de> 
livered  by  the  learned  Judge  after  taking 
time  to  consider. 

Pollock,  B.  (on  January  28,  1879). — 
This  action  was  brought  to  recover  da- 
mages in  respect  of,  and  to  obtain  an  in- 
junction against  the  recurrence  of,  what 
the  plaintiffs  alleged  to  be  a  nuisance, 
affecting  their  rights,  by  the  erection  and 
maintenance  of  an  asylum,  consisting  of 
several  buildings  which  were  erected  and 
maintained  for  the  reception  and  treat- 
ment of  paupers  suffering  &om  small- 
pox. The  rights  of  the  three  plaintiffs, 
who  occapied  land  and  houses  adjoining 
the  land  and  buildings  occupied  by  the 
defendants,  were  independent  and  differed 
in  their  character.  For  the  purpose  of 
this  judgment,  it  will  be  sufficient  to  refer 
to  l^em  as  set  forth  in  the  statement  of 
claim.  At  the  opening  of  the  case,  it  was 
arranged  by  counsel  that,  in  the  event  of 
a  verdict  passing  for  the  plaintiffs,  the 
amount  of  damages  should  be  referred  to 
an  arbitrator ;  and,  before  it  had  proceeded 
far,  it  was  f^iirther  agreed  that  the  ques- 
tions to  be  tried  should  be  limited  to 
whether  the  asylum  was  a  nuisance,  occa- 
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sioning  damage  to  the  plaintiffs,  either  j>«r 
««  or  by  reason  of  the  patients  coming  to 
or  from  the  asjlom;  and  farther,  as- 
gaming  that  the  defendants  were  entitled 
to  erect  and  carry  on  the  asylum,  did  they 
do  BO  with  all  proper  and  reasonable  oare 
and  skill  with  reierenoe  to  the  plainti£Bs' 
rights? 

The  plaintififs  proved  that  between 
December,  1870,  and  Jnly,  1872,  7,352 
patients  were  admitted  into  the  asylom, 
of  whom  1,379  died,  and  that  there  were 
for  a  considerable  period  as  many  as  560 
patients  under  treatment.  They  also  ad- 
daoed  evidence  to  shew  that,  during  this 
period,  the  proportion  of  small-pox  oases 
in  the  neigbboorhood  of  the  hospital  was 
for  larger  than  in  other  parte  of  the 
parish ;  and  they  called  a  number  of  medi- 
cal witnesses  who  stated  that,  in  their 
opinion,  the  existence  of  the  asylum,  as 
oarried  on  by  the  defendants,  was  a  source 
of  danger  to  the  neighbourhood,  and  to 
the  pliontiffs  in  particular,  owing  to  the 
probable  spread  of  the  disease  by  infec- 
tion, ^  the  effect  of  the  dead-honse,  and 
also  to  the  bringing  to  and  from  the 
asylum  of  the  patiente  in  ambulances, 
and  the  visiting  of  the  patiente  by  their 
relations  in  cases  where  death  was  appre- 
hended. With  regard  to  the  plaintiff  Sir 
Bowland  Hill,  some  evidence  was  also 
given  that  patiente  within  the  grounds  of 
Uie  asylum  were  allowed  to  wiJk  so  near 
to  the  fence  which  separated  the  asylum 
grounds  firom  those  belonging  to  Sir 
Bowland  Hill  as  to  interfere  with  Uie 
safety  of  the  latter.  With  regard  to  the 
plaintiff  Fripp,  he  deposed  to  having  per- 
ceived  when  in  his  own  house  a  bad  smell 
from  the  dead-honse,  whereby  his  &mily 
and  others  were  compelled  to  leave,  and 
that  on  a  particular  day.  in  February, 
1871,  this  smell  was  specially  noticed  by 
himself  and  his  wife,  and  shortly  after 
she  sickened  and  was  attacked  by  small- 
pox. He  also  steted,  however,  that 
about  the  same  period  Mrs.  Fripp  had 
examined  an  emp^  ambulance  steading 
in  the  high  road,  wherein  a  patient  suffer- 
ing &om  small-pox  had  been  conveyed. 

The  defendante  called  a  great  number 
of  witnesses,  consisting  of  t^ose  who  had 
the  suparintendenoe  and  personal  manage- 
ment of  the  asylum,  and  alsQ  medial 
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men,  who  stated  thot^  in  their  opinion,  no 
danger  or  disturbance  of  the  plaintiils' 
righto  was  occasioned  by  the  asylum,  and 
that  it  was  built  and  carried  on  with  all 
possible  care  and  skill  so  as  to  avoid  any 
evil  oonseqnenoes. 

At  the  end  of  tiie  case  on  both  sides,  I 
left  to  the  juiy  five  questions,  whioh 
were  answered  as  follows  :-— 

First,  Was  the  hospital  a  nuisance  oc- 
casioning damage  to  the  plaintifib,  or 
either  and  which  of  them,  either  jwr  m  f 

Second,  Or  by  reason  of  the  patients 
coming  to,  or  going  from,  the  hospital  ? 

A. — ^First  and  Second.  It  was  a 
nuisance  to  eaoh  of  the  plaintiffs  per  se,  and 
by  reason  of  the  patiente  coming  to  or 
going  from  the  hospital. 

Third,  Assuming  that  the  defendante 
were  by  law  entitled  to  erect  and  carry 
on  a  hospital,  did  they  do  so  with  ijl 
proper  and  reasonable  care  and  skill  with 
reference  to  the  plaintiffs'  righte  P 

A.— No. 

Fourth,  Assnming  that  the  defendante 
were  by  law  entitled  to  erect  and  carrv 
on  this  hospital,  did  they  do  so  with  all 
proper  and  reasonable  oare  and  skill  with 
reference  to  the  plainti£&'  righte  P 

^.— No. 

Fifth,  Did  defendante  use  proper  care 
and  skill  with  respect  to  ambulances  P 

A. — No;  we  consider  that  the  ambu« 
lances  ought  to  have  been  disinfected  be> 
fore  le&ving  the  hospitaL 

The  jury  also  expressed  their  opinion 
that  everything  had  been  done  by  eveiy- 
body  in  the  hospital  with  regard  to  the 
internal  arrangemente,  and  that  great 
praise  was  due  to  the  sisters  and  the 
hospital  authorities. 

For  the  purposes  of  this  judgment,  I 
must  assume  that  the  answers  thus  given 
ore  supported,  in  point  of  &ot,  by  the  evi« 
denoe  whioh  was  laid  before  the  jury,  and 
further  that  the  direction  given  to  them 
was  proper  and  sufficient,  in  point  of  law, 
any  objection  upon  either  of  these  heads 
being  available  only  upon  motion  before 
the  Divisional  Court. 

At  the  farther  argument  of  the  case, 
which  took  place  baore  me  during  th« 
last  Michaelmas  sittings,  the  plaintiffs' 
counsel  contended  that  the  plaintifls  ware 
entitled  to  have  the  verdict  and  judg- 
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ment  entered  for  them,  and  also  to  an 
injimolaon,  and  that  the  answers  of  the 
jnry  to  the  first  two  questions  were 
sufficient  to  shew  that  a  legal  cause  of 
action  had  been  established.  Counsel  for 
the  defendants  denied  this,  and,  with  re- 
spect to  the  answers  to  the  first  two 
questions,  asserted  that  no  case  had  been 
made  out  for  the  following  reasons  : — 

First,  They  argued  that,  even  were  it 
admitted  that  the  building  and  cartying 
on  of  the  hospital  was  a  nuisance,  and 
one  which  was  not  authorised  and  pro- 
tected by  law,  the  defendants  were  not 
liable,  because,  in  all  that  they  did,  they 
acted  simply  in  obedience  to  the  Local 
Goremment  Board,  whose  orders  they 
were  bound  to  obey ;  and  the  position  of 
the  defendants  was  likened  to  that  of  a 
constable  executing  a  warrant  and  officers 
carrying  out  the  orders  of  their  goyem- 
ment. 

Secondly,  It  was  argued,  on  broader 
and  more  intelligible  gronnds,  that  the 
defendants  were  not  liable  because,  in  aU 
that  they  did,  they  acted  bona  fide  in  the 
execution  of  a  duty  cast  upon  the  Local 
Government  Board  and  themselves  by  a 
statute  which  required  certain  things  to 
be  done  for  the  public  wel&re. 

Before  I  consider  whether  either  of  the 
points  contended  for  by  the  defendants  can 
be  supported,  it  is  necessary  to  examine 
what  is  their  exact  position  both  with 
relation  to  the  Local  Government  Board 
and  also  to  members  of  the  public  whose 
property  and  rights  may  be  afiected  by 
their  acts. 

The  statute  by  which  the  defendants 
are  incorporated,  and  under  which  they 
seek  to  exercise  the  powers  and  do  the 
acts  complained  of,  is  the  Metropolitan 
Poor  Act,  1867  (30  Vict.  o.  6)  ;  but  this 
statute  is  only  in  continuance  of  a  course 
of  legislation  commencing  with  the  Poor 
Law  Act  of  1834  (4  &  5  WiU.  4.  c.  76), 
whereby  a  poor  law  board  was  first  estab- 
lished and  power  was  given  to  such  board 
(amongst  other  things)  by  sections  23  and 
25  to  direct  overseers,  or  guardians,  to  en- 
large or  alter  workhouses  according  to 
su^  plan,  and  in  such  manner,  as  the 
board  shall  deem  most  proper.  Similar 
powers  will  also  be  found  in  the  Poor 
Law  ^<jt  of  1844  (7  &  8  Vict.  o.  101), 


[N.S. 


whereby  the  Poor  Law  Board  is  author- 
ised to  order  district  boards  to  puiohase, 
hire  or  build  buildings  for  asylums  or 
schools. 

The  Act  of  1867  is  limited  to  the  me- 
tropolis,  and  provides  by  section  5  for  the 
establishment  of  asylums  for  the  recep- 
tion'and  relief  of  "  sick,  insane  or  infirm 
jtaupers  "  chargeable  in  the  metropoUtan 
unions.    This  is  carried  out  by  the  forma- 
tion of  asylum  districts,  and  tne  constitu- 
tion of  a  body  of  managers  for  the  asylum 
of  each  district,  and  by  directing  (sec- 
tion 7)  that  "  for  each  district  there  shall 
be  an  asylum  or  asylums  as  the  Poor 
Law  Board  from  time  to  time  by  ordOT 
direct."    By  section  16,  "The  Poor  Law 
Board  may  firom  time  to  time  by  order 
direct  the  managers  to  purchase  or  hire, 
or  to  build,  and  (in  either  case)  to  fit  up 
a  building  or  buildings  for  the  asylum,  of 
such  nature  and  size,  and  according  to 
such  plan,  and  in  such  manner  as  the  Poor 
Law  Board  think  fit,  and  the  managers 
shall  cany  such  directions  into  execu- 
tion ; "  and  by  section  16,  "  The  managers 
shall  have,  for  the  purposes  of  the  asylum, 
the  like  powers  as  are  for  the  time  being 
vested  in  guardians  of  unions  or  parishes 
in  the  metropolis  relative  to  the  purohase 
or  hiring  of  lands  or  buildings."    The  fol- 
lowing sections  are  also  material — Section 
20  "The  managers  shall  from  time  to  time 
provide  for  the  asylum  necessaiy  fixtures, 
furniture  and  conveniences,  and  snoh  as 
the  Poor  Law  Board  firom  time  to  time 
by  order  direct;"  Section  21,  "The  mode 
of  admission  of  peraons  into  the  agrlnm 
shall  be  such  as  the  Poor  Law  Board 
from  time  to  time  by  order  direct ;"  Sec- 
tion 22,  "The  managers  shall  have  the 
like  powers  as  guardians  for  the  relief, 
maintenance  and  management  of  the  in- 
mates of  the  asylum,  and  shall  from  time 
to  time  provide  such  medicines,  appliances 
and  requisites  for  the  medical  and  surgical 
care  and  treatment  of  the  inmates,  and 
cause  the  same  to  be  furnished  and  used 
according  to  such  rules  as  the  Poor  Law 
Board  fr^m  time  to  time  by  order  direct. ' 
Section  51  provides  that  "the  provisions 
of  the  Act  5  &  6  Wm.  4.  c.  69, '  to  fecili- 
tate  the  conveyance  of  workhouses  and 
other  property  of  parishes,  and  of  ia«>^- 
porations  or  unions  of  parishes  in  England 
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and  Wales,'  relative  to  the  aoqaisition  of 
sites  or  bmldings  for  vorkhonses,  and  of 
all  Aots  extending  or  amending  the  same, 
shall  apply  to  lands  and  buildings  re- 
quired to  be  purchased,  hired  or  otherwise 
aoqaired  for  any  of  the  purposes  of  this 
Act,  and  shall  have  effect  as  if  managers 
under  this  Act  were  guardians,  and  as  if 
an  asylum  or  dispensaiy  were  a  work> 
house."  Section  53,  "  So  much  of  the 
Lands  Clausee  Acts  as  relates  to  the  pur- 
chase of  lands  otherwise  than  by  agree- 
ment, shall  not  be  put  in  force  except  for 
tibe  purchase  of  lands  for  enlarging  a 
worldiouse,  horoital  or  school,  existing  at 
the  passing  of  this  Act,  and  then  not 
without  a  previous  order  of  the  Poor  Law 
Board  directing  such  purchase."  By  the 
Local  Government  Board  Act,  1871  (34 
&  35  Vict.  o.  70),  the  powers  and  duties 
Tested  in  ike  Poor  Law  Board  are  trans- 
ferred to  the  Local  Ck)vemment  Board, 
which  was  established  by  that  Act. 

It  will  be  seen  from  these  provisions 
that  the  scope  and  intention  of  the  Act  is 
to  create  and  carry  on,  within  the  metro- 
polis, asylums  for  the  sick,  insane  or  in- 
firm, by  district  managers  under  the 
direction  and  control  of  the  Poor  Law 
Board,  much  in  the  same  way  as  work- 
houses, asylums  and  schools  had  been 
before  earned  on  by  guardians  and  district 
boards;  and  it  is  ob»Brvable  that  the  only 
reference  to  smallpox  is  contained  in  sec- 
tion 69,  which  provides  for  the  r^ayment 
out  of  the  common  poor  fund  of  certain 
expenses,  including  those  incurred  "for 
the  maintenance  of  patients  in  any  asylum 
specially  provided  under  this  Act  for 
patients  suffering  firom  fever  or  small- 
pox." 

It  is  under  this  statute  that  the  defend- 
ants were  appointed  and  have  acted;  and 
it  is  under  the  provisions  contained  in  it, 
and  under  the  orders  of  the  Local  Go- 
vernment Board  made  in  pursuance  of  it, 
which  were  given  in  evidence  at  the  trial, 
that  the  defendants  seek  to  shelter  them- 
selves npon  the  ground  that  they  acted 
only  as  the  innocent  agente  of  a  public 
board,  and  in  pursuance  of  their  orders 
carried  out  what  they  have  done,  and 
therefore  are  irresponsible. 

I  am  unable,  upon  what  seems  to  me  to 
be  a  &ir  oonstraotioa  of  the  statute  and 


a  proper  appreciation  of  ito  meaning,  to 
arrive  at  this  conclusion. 

Upon  comparing  sections  15  and  16, 
it  is  clear  that,  whereas  the  former  em- 
powers the  Poor  Law  Board  to  direct 
the  managers  to  purchase,  hire  or  build 
buildings  for  the  asylum,  by  the  latter 
section  the  managers  aJone  have  the 
power,  similar  to  that  vested  in  guar- 
dians of  unions  or  parishes  in  the  metro* 
polis,  relative  to  the  purchase  of  lands ; 
and,  as  far  as  I  can  gather,  the  policy 
and  provisions  of  the  Poor  Law  Aote, 
b^inning  with  the  59th  G«o.  3.  c.  12. 
s.  8,  and  continued  and  enlarged  by  5  &  6 
Will.  4.  c.  69.  s.  4,  and  5  &  6  Vict.  o.  57. 
s.  16,  has  been  that  formerly  church- 
wardens and  overseers,  and  now  guar- 
dians, should  be  the  persons  to  acquire 
and  h(^  land  or  buildings  required  for 
workhouses,  hospitals  or  other  like  pur« 
poses,  although  since  the  esteblishment 
of  the  Poor  Law  Board  the  guardians 
must  exercise  their  righto  under  the  con. 
trol  of  the  Poor  Law  Commissioners. 

It  would  appear  &om  these  and  the  other 
sections  of  the  Act  of  1867  that,  although 
the  intention  is  clear  that  the  Poor  Law 
Board  are  to  have,  so  far  as  is  possible, 
the  ultimate  control  of,  and  to  give  their 
sanction  to  all  that  is  done,  the  managers 
are  the  body  who  have  power,  subject  to  the 
orders  of  the  board,  to  take  and  hold  land, 
and  it  is  they  who,  subject  to  such  orders, 
ore  to  purchase,  hire  or  build  and  to  fit  up 
the  asylum,  to  provide  the  fixtures,  conve- 
niences and  medicine,  and  moreover  they 
are  to  have  the  like  powers  as  guardians 
for  the  relief,  maintenance  and  manage- 
ment of  the  inmates,  and  in  the  appoint- 
ment, control  and  payment  of  ofi&cers. 

All  these  provisions  appear  to  shew 
that  the  asylum  mongers  have  authority 
and  power  vested  in  them  involving  a 
discretion,  and  that  it  could  not  have  been 
the  intention  of  the  Legislature  to  make 
them  mere  irresponsible  instruments  to 
carry  out  the  orders  of  the  Poor  Law 
Board. 

It  is  quite  true  that  each  act  that  was 
done  by  the  defendants  with  reference 
to  the  formation  of  the  asylum,  and 
in  particular  the  purchase  of  the  land 
whereon  it  was  built  (which  was  autho- 
rised by  an  order   dated  the  13ti^  of 
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Febrnaiy,  1868),  was  done  by  the  ezpresa 
direcMons  of  the  Local  Government  Board ; 
but  these  directions  mnst  be  taken  with  re- 
ference to  the  statutable  powers  and  dnty 
whioh  are  conferred  npon  the  two  bodies 
reBpectivelj,  and  cannot  be  so  dealt  with 
as  to  vary  the  provisions  of  the  Act,  or  to 
enlarge,  or  cat  down,  the  responsibilities 
which  arise  out  of  anything  done  by  the 
board  or  the  managers,  whose  acts  mnst  be 
dealt  with  as  referable  to  the  legal  right 
that  is  vested  in  them. 

The  first  point  made  by  the  defendants 
is,  so  far  as  I  can  find,  wholly  new,  and 
were  it  tenable  would  lead  to  very  seriona 
consequences  as  afiboting  the  rights  of 
property;  for  it  amonnts  to  this,  that  a 
body  of  managers,  constitated  for  the  pnr> 
pose  of  carrying  out  a  public  olneot  under 
the  direction  and  supervision  of  a  public 
department,  may  do  acts  which  are  ad- 
mitted to  be  a  nuisance  and  injurious  to 
the  owners  of  neighbouring  property,  and 
are  also  admitted  to  be  unauthorised  by 
law,  and  vet  not  be  liable  because  they 
did  them  by  the  mandate  of  the  depart- 
ment under  which  they  act. 

In  dealing  with  a  contention  so  novel 
in  character  and  so  serious  in  its. conse- 
quences, it  will  be  well  to  examine 
shortly  the  only  principle  and  authorities 
which  are  said  to  be  analogous. 

The  immunity  of  ministerial  officers  for 
acts  committed  bv  them  has  l(mg  been  es- 
tablished, and  is  founded  npon  the  clearest 
principles  of  reason  and  justice,  namely, 
that  tke  officer  of  a  Court  is  bound  to 
obey  the  writ  of  a  Court  acting  within 
its  jurisdiction,  and  has  no  mean's  of 
ascertaining  whether  it  issues  upon  a 
valid  judgment  or  not ;  moreover,  he  is 
punishable  if  he  does  not  so  obOT ;  and  it 
would  be  unjust  that  a  man  should  be 
punished  if  he  does  not  do  a  thing,  and 
liable  to  an  action  if  he  does  do  it.  This 
was  clearly  pointed  out  in  Morcmia  v. 
Sloper  (1),  and  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  Andrewt  t. 
Marris  (2).  In  the  present  case,  whe- 
ther the  defendants  were  bound  to  obey 
the  orders  of   the    Local    QoTemment 


(1)  WilleB,  80. 

(2)  1  03.  Bep.  8;  «.«.  10  Lav  J.  Bep.  Q.B. 
286. 


Board  would  depend  upon  whether  those 
orders  were  legal,  or  not;  and  therefore 
to  say  that  the  defendants  were  bound 
to  obey  such  orders  is  to  beg  the  ques- 
tion. 

The  exemption  from  liability  of  officers 
carrying  out  Government  orders  has 
always  been  rested  upon  tiie  ground 
that  their  conduct,  nnder  such  ciroum- 
stances,  is  an  act  of  State  for  which,  on 
grounds  of  public  policy,  they  cannot  be 
made  liable. 

In  the  present  case,  aj«TiTning  that  the 
Local  GY>vemment  Board  were  not.autho- 
rised  by  the  Act  of  1867  to  do  the  acts 
of  which  the  plaintiffis  complain,  the  de- 
fendants were  bound  to  enquire  into  their 
own  legal  position,  and  were  also  bound 
to  take  care  that  they  so  exercised  their 
rights  as  not  injuriously  to  affect  the 
rights  of  others,  and  they  are  in  this  re-' 
spect  in  the  same  position  as  all  other 
persons  are  by  whose  wrongful  acts  a 
nuisance  is  created. 

The  second  g^und  upon  which  the 
defendants  rest  their  case  involves  a 
much  more  important  question,  namely, 
whether  the  defendants  are  protected  m 
doing  what  they  did  by  the  provisunis  of 
the  Act  of  1867. 

That  there  are  no  provisions  in  that 
Act  requiring  them  to  build  the  very 
ho^ital,  and  on  the  very  site,  and  to 
carry  it  on  in  the  very  manner  in  which 
it  was  carried  on,  was  admitted.  Bad 
this  been  so,  the  case  would  have  come 
within  the  well-known  rule  that,  if  the 
legislature  authorises  the  doing  of  a  par^ 
ticular  thing,  it  oannot  be  wron^hl ; 
which  is  constantly  acted  upon  where  the 
construction  of  roads,  railways,  canals 
and  other  public  works  has  been  autho- 
rised by  Act  of  Parliament.  But  it  was 
said  that,  looking  at  the  purview  and 
general  intent  of  the  Act,  and  the  &ct 
that  it  was  passed  with  the  view  of 
obviating,  or  at  least  lessening,  a  great 
public  daiiger,  the  statute  must  be  oon« 
stmed  in  a  liberal  spirit,  and  so  as  not 
unduly  to  place  difficulties  in  the  way  of 
those  to  whom  its  execution  is  entrusted. 
"V^ith  regard  to  this  last  argument,  if  it 
mouis  that  this  statute  is  to  receive  a  con- 
stmotion  different  from  that  which  wonid 
be  put  npon  a  statute  authorisiiig  the  oar< 
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rpng  out  of  any  other  pnblio  work,  I  see 
the  greatest  difficnlty  in  giving  effeot  to 
it;  for  nothing  would  be  a  more  dangeroos 
doctrine,  or  one  more  contrary  to  the 
trae  roles  of  oonstmction,  than  that  which 
required  or  allowed  a  Judge  to  give  an 
effeot  to  the  same  words  wider,  or  nar> 
rower,  in  proportion  as  he  might  think 
the  genenJ  object  of  the  Act  in  which 
ihey  were  found  of  great,  or  small, 
pnblio  importance.  The  principle  is,  as 
was  said  by  Blackburn,  J.,  in  The  Mersey 
Docks  Tnutees  y.  Oibbs  (3),  "that  the 
Act  is  not  wrongful,  not  because  it  is  for 
a  public  purpose,  but  because  it  is  autho- 
rised by  the  Legislature."  Moreover, 
when  stress  is  laid  upon  the  general  pre- 
valence of  small-pox  in  the  metropolis, 
and  the  desirability  of  removing  patients 
BufEering  from  it  to  the  hospital,  it  must 
be  remembered  that  there  is  nothing  in 
the  general  scope  of  the  Act,  or  in  any 
particular  provisions  of  it,  that  points 
specially  to  small-pox.  The  class  for  the 
reception  and  relief  of  whom  the  Act 
pro^sses  to  provide  asylums  is  "the 
sick,  insane  or  infirm,  or  other  class  or 
classes  of  the  poor,"  Sco. 

There  is  another  consideration  which 
also  affects  the  question  at  issue.  The 
dispute  here  is  not  between  the  Asylum 
Board  and  any  person,  or  body  of  persons, 
with  whom  any  relation  is  established  by 
the  statute.  It  is  not  as  though  the 
persons  complaining  of  the  acts  of  the 
board  were  officers  of  the  asylum,  or 
patients ;  in  which  case  it  might  furly  be 
said  that,  if  there  were  two  ways  of  carry- 
ing out  the  intention  of  the  statute  or  the 
orders  of  the  Local  Government  Board, 
it  must  be  assumed  that  a  discretion  was 
vested  in  the  Asylum  Board  to  do  that 
which  seemed  to  them  best  under  all  cir- 
cumstances, though  possibly  not  best  for 
some  particular  person  or  persons.  Here 
the  pLuntifis  are  strangers  to  the  de- 
fendants and  to  the  whole  matter  over 
which  they  have  control;  their  rights 
are  simply  those  of  owners  and  occupiers 
of  land,  and  they  assert  that  they  have 
suffered  damage  by  reason  of  the  de< 
fendants  acquiring  land  adjoining,  and 

(3)  Sfi  Law  3.  Bep.  Ezeh.  281 ;  a.  c.  Law  B«p. 
1  K  &  Ir.  App.  113. 


so  using  it  as  to  create  an  actionable 
nuisance. 

To  meet  this,  therefore,  the  defendants 
must  certainly  make  out  a  dear  case  of 
right ;  for,  if  the  defendants  could,  at  any 
puce,  and  in  any  manner,  carry  out  the 
requirements  of  the  Act  without  creating 
a  nuisance,  it  cannot  be  supposed  that 
the  Legislature  armed  them  with  an 
option,  BO  to  perform  their  duty  as  to 
create,  or  not  to  create,  a  nuisance  affect- 
ing the  rights  of  others  as  it  might  seem  to 
the  defendants,  or  the  Local  Government 
Board,  fitting  and  proper  with  reference 
to  the  internal  advantage  or  economy  of 
the  asylum.  If  this  prmciple  were  once 
admitted,  it  is  diffioolt  to  see  where  anr 
line  oould  be  dniwn.  A  statute  which 
justified  the  defendants  in  creating  a 
nuisance  to  neighbours  would  seem,  by 
parity  of  reasoning,  to  justify  the  diminu- 
tion of  light  or  air,  and  this  although  the 
statute  contained  no  provisions  for  com- 
pensating those  who  might  be  injured  by 
its  operation. 

The  real  question,  therefore,  seems  to 
come  to  this — Looking  at  that  which 
was  done  by  the  defendants,  and  which 
the  jury  have  found  to  be  a  nuisance,  in- 
jurious to  the  plaintiff's  righis,  can  it  be 
truly  said  that  the  doing  of  it  was,  in 
substance,  and  impliedly,  though  not  in 
express  words,  authorised  by  the  statute  P 
Now,  no  evidence  was  tendered  by  the 
defendants  to  shew,  nor  was  there  any 
finding  of  the  jury,  that  the  defendants 
could  not  have  canied  out  what  the 
Legislature  intended  them  to  carry  out 
without  necessarily  creating  a  nuisance. 

It  is  clear,  from  the  &ots  proved,  that 
no  such  conclusion  could  have  been 
arrived  at;  for,  although  to  build  and 
carry  on  the  hospital  where,  and  in  the 
manner  in  which,  it  was  built  and  carried 
on,  and  with  its  large  number  of  patients, 
may  have  been  the  most  proper  and  con- 
venient mode  of  complying  with  the  in- 
tention and  provisions  of  the  Act  in  so 
&r  as  the  patients,  the  officers,  medical 
staff  and  nurses  were  concerned,  and  the 
least  expensive  to  the  ratepayers,  it  cannot 
be  assumed  that,  if  several  smaller  hospi- 
tals had  been  built  instead  of  one  large 
one,  or  if  a  larger  area  around  the  hospi- 
tal had  been  obtained,  that  which  has 
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been  fonnd  to  be  a  musance  znigbt  not 
have  been  avoided. 

I  baye  dealt  with  the  case  hitherto 
apart  firom  authority.  Several  cases 
were,  however,  cited  in  argument,  and, 
so  far  as  these  afford  any  assistance,  they 
appear  to  me  to  support  the  view  which 
I  have  taken. 

In  some  of  them  the  nuisance  com* 
plained  of  was  considered  to  have  been 
expressly  authorised  by  the  Legislature. 
Thus,  in  The  King  v.  Pease  (4),  where 
a  company  was  empowered  to  make  a' 
railway  according  to  a  deposited  plan, 
and  to  nse  locomotives  thereon,  and 
the  jniT  found  that  the  engines  lised 
were  of  the  best  construction  known, 
and  that  the  defendants  used  due  care 
and  diligence  in  the  using  of  them,  the 
Court  held  that,  inasmudi  as  unqoali- 
fied  power  was  given  to  nse  the  engines 
on  the  particular  railway,  the  defend- 
ants were  not  liable  to  be  indicted  for 
a  nuisance,  and  that  it  must  be  pre- 
sumed that  the  Legislature  intended  that 
those  of  the  public  who  used  an  adjacent 
highway  should  sustain  some  inconve- 
nience for  the  sake  of  the  greater  good 
to  be  obtained  by  those  who  used  the 
railway.  The  same  principle  was  fol- 
lowed in  Vaughan  v.  The  Taff  VaieBaHway 
(5),  and  by  the  House  of  Lords  in  The 
Oaledonian  BaUway  Gompcmy  v.  Ogihy 
(6)  and  The  HammenmiUt  BaUwaiy  Com- 
pany V.  Brand  (7). 

Where  the  nuisance  is  not  shewn 
to  be  the  absolutely  necessary  conse- 
quence of  what  is  authorised  by  statute, 
the  Courts  have  been  slow  to  admit  of 
any  argument  by  which  it  has  been  con- 
tended that  the  creation  of  a  nuisance 
must  be  taken  to  have  been  implied. 
This  appears  (rora  what  was  said  in 
The  Queen  v.  The  Bradford  Namgation 
Company  (8),  and  by  the  judgment  of 
the  Court  of  Appeal  in  The  Attorney- 
Oenerai  t.   The  Oolney    Hatch    Inmatie 


U)  4  B.  &  Ad.  80. 
(6)  6  Hurl. 


&  N.  679 ;  8.  e.  20  Law  J.  Bep. 
EzclL  247. 

(6)  2  Macq.  Sc.  App.  229. 

(7)  38  Law  J.  Rep.  Q.B.  266 ;  ■.  c.  Law  Bep.  4 
E.  &  Ir.  Am>.  171. 

(8)  6  B.  &  S.  631 ;  8.  c.  34  Law  J.  Rep.  Q.B. 
191. 


Asylum  (9)  and  in  Clowes  r.  The  Stafford, 
thire  PoUeries  Waterworks  Company  (10), 
where  Lord  Justice  Mellish  dwells  mndi 
upon  the  absence  of  any  compensation 
clause  as  Indicating  that  the  Legislature 
could  never  have  intended  to  justify  an 
injury  to  a  private  right. 

I  agree  also  with  what  was  said  by 
Fry,  J.,  in  The  Attomey.€teneral  v.  The 
Qas  Light  and  Coke  Oompamy  (11),  that  the 
full  burden  of  proof  in  such  a  case  rests 
entirely  upon  those  who  say  that  they 
cannot,  without  creating  a  nuisance,  do  a 
thing  which  they  are  bound  to  do. 

Whether  the  proposition  be  so  framed 
as  to  assert  that  the  Legislature  never  in- 
tended the  act  compltiined  of  to  be  done, 
or  to  say  that  those  to  whom  the  Legialft' 
ture  has  intrusted  the  canying  out  of  a 
public  object  could  do  so  without  doing 
that  particular  act,  the  result  is  the  same. 
Li  Oeddia  v.  The  PropriUors  of  Bawn 
Beservoir  (12),  Lord  Bkckbum  says,  "  I 
take  it,  without  citing  cases,  that  it  is 
now  thoronghly  well  established  that  no 
action  will  lie  for  doing  that  whioh  the 
Legislature  has  authorised  if  it  be  done 
without  negligence,  although  it  does  occa- 
sion damage  to  anyone ;  but  an  action 
does  lie  for  doing  that  which  the  Leg^ 
latnre  has  authorised,  if  it  be  done  neg- 
ligently. And  I  think  that  if  by  a 
reasonable  exercise  of  the  powers,  either 
given  by  statute  to  the  promoters,  or 
which  they  have  at  common  law,  the 
damage  could  be  prevented,  it  is,  within 
this  rule, "  negligence  "  not  to  make  such 
reasonable  exercise  of  their  powers.  I 
do  not  think  that  it  will  be  found  that 
any  of  the  cases  (I  do  not  cite  them)  are 
in  conflict  with  that  view  of  the  law." 

My  attention  was  particularly  called  by 
the  Attorney-General,  for  the  defendants, 
to  the  judgment  of  the  Master  of  the 
Bolls  in  Hawley  v.  Steele  (13),  dedining 
to  g^rant  an  injunction  on  motion  to  re- 

(9)  38  Law  3.  Rep.  Chanc.  26fi ;  8.  e.  Law  Bep. 
4  Chanc.  App.  146. 

(10)  42  Law  J.  Rep.  Chane.  107 ;  8.  o.  Law 
Bep.  8  Chanc.  App.  12fi. 

(11)  47  Law  J.  Bep.  CbnDC.  634;  8.  c.  I«w 
Bep.  7  Ch.  D.  217. 

(12)  Law  Bep.  3  App.  Cas.  at  p.  466. 

(18)  46  Law  J.  Oef.  Chanc  782 ;  s.  e.  Lav 
B^.  6  Ch.  D.  621. 
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Bbnia  a  general  in  Her  Majesty's  army, 
and  the  omoers  nnder  his  command,  from 
causing  or  permitting  rifle  practice  on  a 
common  in  close  proximity  to  the  plain- 
tiff's honse,  which,  as  he  alleged,  was  a 
serionB  nuisance,  and  occasioned  damage 
to  his  property.  The  principle  upon 
which  this  injunction  was  refused  has  no 
doubt  a  matenai  bearing  upon  the  present 
case,  and  I  in  no  way  differ  from  what 
was  there  said  by  the  Master  of  the  Bolls ; 
but  I  cannot  follow  the  course  of  argu- 
ment by  which  it  is  submitted  that  any 
true  analogy  erists  between  the  case  of 
lands  Tested  in  the  Secretary  of  State 
for  War  "for  the  purposes  of  the  de- 
fence of  the  realm "  and  a  power  given 
to  acquire  or  build  an  asylum  for  sick 
paupeiB.  In  the  first  case,  it  would  be 
extremely  difBoult  to  contemplate  the 
user  of  land  for  military  purposes  which 
did  not  carry  with  it  the  right  to  fire 
guns.  In  the  present  case,  upon  the 
materials  presented  to  me,  the  inferenoe 
does  not  seem  to  foUow  that  an  asylum 
for  sick  paupers,  including  those  suffer- 
ing from  smallpox,  cannot  be  maintained 
without  the  creation  of  a  nuisance. 

I  have  dealt  thus  far  with  the  answers 
given  by  the  jury  to  the  first  two  ques- 
tions. The  remaining  findings  assume 
the  legal  right  of  the  defendants  to  erect 
and  carry  on  the  asylum,  but  raise  the 
question  whether  the  defendants,  in  so 
doing,  used  all  proper  and  reasonable 
care  and  skill  with  r^erenoe  to  the  plain- 
tifis'  rights.  Here,  again,  I  must  assume 
that  the  jury  received  a  proper  direction, 
and  that  the  findings  were  not  contrary 
to  the  evidence  adduced;  and  the  only 
question  that  remains  is,  whether  that 
evidence  disclosed  any  legal  cause  of 
action. 

As  to  this,  counsel  for  the  defendants 
argued  that  ibe  evidence  for  the  plaintiffs 
was  too  general  in  its  character,  and  that, 
although  it  might  establish  that  some 
nuisance  existed,  it  was  not  shewn  that 
the  plaintiffs  had  sustained  any  special 
damage  in  consequence  of  it.  I  cannot 
think  that  either  of  these  contentions  ia 
established. 

As  to  the  first  of  these,  some  of  the 
plaintiffs'  witnesses  spoke  clearly  to  the 
creation,  by  the  asylum,  of  a  nuisance  not 
Voi.  48.— Q.a,  C£.  &  ExcB. 


merely  affecting  comfort  but  endangering 
health ;  and  aa  to  much  of  their  evidence 
it  would  be  impossible  to  say  to  what  ex- 
tent it  arose  necessarily  fh>m  the  existence 
of  the  asylum,  or  from  it  being  carried  on 
in  a  manner  more  injurious  to  the  plain- 
tiffs than  it  might  have  been.  This 
would  be,  and  must  have  been,  a  matter 
of  inference  for  the  jury. 

Upon  the  second  point,  the  plaintiffs 
would  be  entitled  to  a  verdict,  and  at 
least  nominal  damages,  if  the  jury  should 
think  the  nuisance  created  by  the  de- 
fendants rendered  the  enjoyment  of  life 
or  property  unsafe,  although  no  special 
damage  was  proved. 

The  result  of  the  conclusion  at  which 
I  have  arrived  is  that  the  plaintiffs  are 
entitled  to  have  the  verdict  entered  for 
them,  and  also  to  judgment  with  costs. 

With  respect  to  the  injunction  which 
is  sought,  I  propose  to  adopt  the  course 
which  was  followed  in  The  Attorney- 
General  V.  TAd  OoJney  Haieh  Inmatic 
Asyhim  (9).  I  therefore  grant  an  in- 
junction to  restrain  the  defendants,  their 
servants  or  agents,  from  carryis^  on  the 
asylum  so  as  to  be  a  nuisance  to  all  or 
any  of  the  plaintiflfs,  and  I  suspend  the 
issue  of  it  for  three  months,  with  liberty 
to  either  side  to  apply. 

J'udgment  for  plamUffs,  with  an 
injtmction  (14). 

SoUcitoTS— Bischoff,  Bompas,  BUchoff  &  Co.,  for 
platntifTs ;  Few  &  Co.,  for  defendants. 


IN  THE  COUET  OF  APPEAL.] 
{Appeal  from  the  Bkoehegiur  Bwision.') 

1879.     1  j^^^  ^^  BABOB.* 

June  18.  J 

Practice  —  Specially  indorsed  Writ  — 
Leave  to  defend  on  Terms — Rules  of  Oourt, 
Order  XIV.  Bvies  1,  6. 

Upon  an  application  for  leave  to  sign 
final  judgvnent  wider  Order  XIV.  rvle  1, 
the  defendant  in  she/wing  ccmae  by  affidavit, 
mtut  bring  himself  toithin  one  of  tvx>  classes 
of  ease  provided  for  by  that  order.     To  be 

(14)  Notice  of  Appeal  haa  been  given. 
*    Ooraan  Bramvedl,  LJ.;  Brett,   L.J.;  and 
Cotton,  L.J. 
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within  ^  first  he  mtut  shew  that  he  has 
a  good  defence  to  the  action  on  its  merits, 
and  in  such  a  ease  no  terms  ought  to  be 
imposed  upon  him.  The  second  doss  eon- 
tains  those  cases  in  which  the  defendant,  while 
failing  to  do  that,  yet  discloses  facts  which 
may  entitle  him  to  defend,  and  then  rule  6 
of  the  same  order  applies,  and  such  terms 
may  be  imposed,  as  a  condition  of  dOowing 
him  to  defend,  as  may  be  thought  fit. 

Appeal  from  the  Excheqner  Di vision. 

The  plaintiff  issned  a  specially  indorsed 
writ,  by  which  he  claimed  the  sum  of 
62{.  17«.  from  the  defendant  as  the  price 
of  certain  articles  of  jewellery  which  he 
had  sent  to  the  defendant  on  "sale  or 
retnm. 

The  plaintiff  then  took  oat  a  summons 
nnder  Order  XTV.  rule  1  (1),  calling  on 
the  defendant  to  shew  cause  why  he  should 
not  be  allowed  to  sign  judgment.  The 
Master  made  an  order  tiiat  the  plaintiff 
should  be  allowed  to  sign  judgment  un- 
less 402.,  the  only  part  of  the  claim  of  the 
plaintiff  which  the  defendant  disputed, 
was  paid  into  Court  within  four  days. 

The  defendant  appealed,  and  Stephen, 
J.,  being  of  opinion  that  the  case  of 
B/unnades  t.  Mwquita  (2^  was  in  point, 
reversed  the  decision  of  we  Master.  The 
plaintiff  then  appealed  to  the  Excheqner 
Diyision,  which  restored  the  order  of  the 

(1)  Order  XTV.  Eole  1.  "  Where  the  defendant 
appears  to  a  writ  of  summons  specially  indorsed 
tmder  Order  III.  rule  6,  the  plaintiff  may  on  affi- 
davit made  by  himself,  or  by  any  other  person 
nrho  can  swear  positively  to  the  debt  or  cause  of 
action,  verifying  the  cause  of  action,  and  stating 
that  in  his  belief  there  is  no  defence  to  the  action, 
call  on  the  defendant  to  shew  cause  before  the  Conrt 
or  a  Judge  why  the  plaintiff  should  not  be  at 
liberty  to  sign  &ial  judgment  for  the  amount  so 
indorsed,  together  with  interest  (if  any)  and  costs. 
A  copy  of  the  affidavit  shall  accompany  the  sum- 
mons or  notice  of  motion.  The  Court  or  a  Judge 
may  thereupon,  unless  the  defendant,  by  affidavit 
or  otherwise,  satisfy  the  Court  or  a  Judge  that  he 
has  a  good  defence  to  the  action  on  the  merits,  or 
disclose  such  &ct8  as  may  be  deemed  sufficient  to 
entitle  him  to  defend,  make  an  order  empowering 
the  plaintiff  to  sign  judgment  accordingly." 

6.  "  Leave  to  defend  may  be  given  uncondition- 
ally or  subject  to  such  terms  as  to  giving  security 
or  otherwise,  aa  the  Court  or  a  Judge  may  think 
fit." 

S46  Law  J.'Bep.  QJ3.  407 ;  b.  c.  Law  Bap. 
.  D.  416. 


Master,  but  extended  the  time  for  pay- 
ment into  Court  to  eight  days.  Erom 
that  decision  the  defendant  now  appealed. 

It  appeared  from  the  affidavits  that  the 
plaintiff  had  sent  to  the  defendant  on  the 
23rd  of  February,  1878,  a  number  of  arti- 
cles of  jewellery,  worth  62Z.  V?s.,  "  upon 
sale  or  return."  The  defendant  acknow- 
ledged that  he  owed  the  plaintiff  22Z.  17»., 
the  price  of  part  of  the  jewellery  so  sent ; 
but  stated  that  he,  the  defendant,  had 
delivered  certain  earrings,  also  part  of  the 
same  jewellery,  and  -miich  were  worth 
402.,  to  a  person  who  had  pledged  them 
and  then  absconded.  A  warrant  had 
been  taken  out  and  a  reward  offered  for 
her  apprehension,  but  she  had  not  been 
arrested,  and  the  defendant  did  not  state 
that  he  knew  where  the  earrings  had 
been  pledged. 

On  the  19th  of  July,  1878,  after  the 
plaintiff  had  learned  that  the  earrings  had 
been  misappropriated  he  invoiced  them 
to  the  defendant  in  accordance  with  an 
alleged  custom  of  the  trade,  the  existence 
of  which  custom  the  defendant,  however, 
denied. 

On  the  8rd  of  December,  1878,  the 
plaintiff  took  out  a  debtor's  summons 
against  the  defendant  for  the  amount 
claimed  in  this  action.  The  defendant 
applied  to  have  the  summons  dismissed, 
and  on  the  21st  of  January,  1879,  the 
Registrar  in  Bankruptcy  stayed  the  pro- 
ceedings without  oalUng  on  the  defendant 
to  give  security,  and  directed  an  action  to 
be  tried.  The  plaintiff  did  not  appeal 
from  that  order,  and  took  no  steps  to  try 
the  question  in  an  action.  The  defendant 
^plied  in  May  to  the  Begisttar  to  dismiss 
the  debtor's  summons,  and  the  plaintiff 
then  issued  the  writ  in  this  action. 

Anderson,  for  the  defendant. — The  ques- 
tion to  be  tried  is  whether  the  propa:ty 
in  the  earrings  had  passed  to  the  defend- 
ant, and  the  plaintiff  will  have  to  establish 
the  custom  which  he  alleges,  but  which  the 
Begistrar,  before  whom  witnesses  were 
called,  thought  was  not  proved.  Moss  v. 
Sweet  (B)  was  relied  on  by  the  plaintiff 
in  the  Divisional  Conrt ;  but  it  does  not 
govern   this  case.     That  decision  was 

(8)  20  Lav  J.  Bep.  Q3.  167;  a.  e.  16  Q3. 
B^.  49S. 
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on  ihe  pleadings  oonpled  with  the  find, 
inga  of  the  jiuy  in  that  particular  case. 
The  Master  of  the  B0IL9  considered  the 
qaestion  of  goods  delivered  on  sale  or 
retom  in  Ex  parte  Wmgfield  (4),  and 
held  that  a  person  who  receives  goods 
on  such  terms  does  not  become  the  owner. 
The  Beg^fcrar  declined  to  order  the  de- 
fendant to  give  secnrity,  and  if  the  plain- 
tiflf  wished  to  vary  that  order  he  should 
have  appealed  &om  it;  bat  while  that 
otder  stands,  it  shews  that  the  Registrar 
has  exercised  his  discretion  in  the  matter, 
and  it  ought  to  prevent  the  defendant 
firom  being  harassed  by  what  is  in  fiust 
a  contradictory  order  by  a  tribunal  of  co> 
ordinate  jurisdiction  on  the  same  facts 
and  on  the  same  subject-matter. 

The  process  under  Order  XIV.  is  a 
summary  process,  and  should  not  be  used 
when  the  defendant  shews  that  he  has  a 
defence,  as  the  defendant  has  done  here 
both  before  the  Registrar  and  by  his  affi- 
davits in  this  aotion — Bunnades  v.  Met- 
qwta  (2). 

M.  Smith,- for  the  plaintifT. — Bunnacles 
V.  Mesqitita  (2)  does  not  apply  to  this 
case,  for  here  the  defendant  does  not  even 
shew  that  he  has  a  good  defence  on  the 
merits,  much  less  does  he  go  beyond  that 
and  shew  what  the  grounds  of  his  defence 
are.  Even  if  Moss  v.  Sweet  (3)  does  not 
govern  this  case,  so  as  to  make  the  de- 
fendant the  owner  of  these  goods  and  so 
liable  to  pay  for  them,  still  he  must  be 
bound  to  return  them  within  a  reasonable 
time,  and  if  he  does  not  do  so,  he  must  be 
considered  to  have  exercised  an  option  to 
purchase  by  his  conduct  in  not  returning 
them. 

The  plaintiff  is  entitled  to  the  benefit 
of  the  procedure  given  by  Order  XIV. 
rule  1  (1),  and  he  gaina,  if  he  succeeds 
in  this  action,  under  the  order  of  the  Ex- 
chequer Division,  the  amount  he  claims, 
whereas  if  he  had  obtained,  by  appeal, 
the  discharge  of  the  Registrar's  order,  he 
would  not  have  been  In  any  better  posi- 
tion as  regards  the  recovery  of  the  money 
he  claims. 

Anderson,  in  reply. — The  defendant  can 
only  be  liable,  if  at  all,  in  conversion. 


(4)  Law  Bep.  10  Ch.  D.  691. 


The  judgment  of  Bnunwell,  B.,  in  The 
Agra  and  Mait&rman's  Bank  v.  Leighton 
(5)  laya  down  the  principles  on  which  a 
defendant  ought  to  be  allowed  to  defend 
under  the  siimlar  provisions  of  the  Bills 
of  Exchange  Act,  and  those  principles 
apply  to  this  case. 

Bbakwsll,  L.J. — I  am  of  opinion  that 
this  appeal  must  &il.    I  think  that  Order 
XIV.  is  a  very  useful  order,  and  I  also 
think  .that  it  has  been  considerably  mis- 
understood.     The    Courts    of    Common 
Law  in  this  country  exercise  the  functions 
of  debt  collectors  in  addition  to   their 
other  functions,  and  the  provisions    of 
Order  XIV.  seem  to  me  intended  to  as- 
sist the  Courts  very  materially  in  their 
function  of  collecting  debts.     I  do  not 
think  that  the  provisions  of  rule  1  (1) 
of  that  Order,  which  give   the  plaintiff 
leave  to  sign  judgment  in  a  summary 
manner  ought  to  be  applied  save  where 
the  case  is   quite  free  from  doubt.     I 
think  that  those  who  have  to  apply  the 
provisions  of  the  Order  shonld  be  care- 
&1  only  to  apply   those  provisions  in 
very  clear  oases,  and  not   be  restdy  to 
apply  them   merely  because  they  have 
been  made  and  do  exist.    The  first  role 
of  Order  XIV.    does  not  relate  to  the 
question  of  whether  a  defendant  shall 
have  liberty  to  defend ;  it  relates  to  the 
leave  to  be  given  to  a  plaintiff  to  sigpa 
judgment.      Then  rale  6   of  the  same 
Order  provides  that  leave  to  defend  may 
be  given  unconditionally  or  on  terms,  so 
that  this  rule  would  appear  to  be  appli- 
cable to  cases  where  a  defendant  might 
be  in  fEict  asking   leave  to  defend.     I 
think  that  the  effect  of  these  rules,  when 
considered  together,   is  that  a  plaintiff 
may  have  his  application  to  sign  judg- 
ment granted,  or  it  may  be  refused  and 
dismissed,  or  it  may  be  granted,  unless 
the  defendant  complies  with  some  term 
to  be  imposed  upon  him,  so  that  when 
the  defendant  opposes  the  application  of 
the  plaintiff  for  leave  to  sign  judgment, 
it  is  possible  for  the  defendant  to  shew 
that  he  has  a  good  defence  on  the  merits, 
and  then  it  would  seem  no  terms  or  con- 

(6)  86  Utw  J.  Bap.  Exeh.  88;  a.  c  Law  Bap.  3 
Ezeh.S56. 
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ditions  should  be  imposed  on  him,  or  he 
may  fail  to  do  this,  and  yet  he  maj  dis- 
olose  snch  facts  as  may  be  deemed  suffix 
oient  to  entitle  him  to  defend  even 
though  he  does  not  qoite  shew  a  good  de- 
fence on  the  merits,  and  then  it  would 
probably  be  thought  that  he  should  be 
given  leave  to  defend  on  terms. 

Then  the  question  arises  whether  the 
defendant  does  in  this  case  disclose  such 
facts  as  may  be  deemed  sufficient  to  en- 
title him  to  defend.  I  certainly  think 
tiiat  the  facts  do  not  disclose  a  good  de- 
fence on  the  merits,  and  I  doubt  whether 
they  entitle  the  defendant  to  be  allowed 
to  defend  nnoonditionaliy.  I  may  say 
that  I  think  it  would  perhaps  have  been 
better  if  the  Master  had  declined  to  in- 
terfere, as  the  matter  seemed  to  be  doubt- 
ful, and  as  the  Gonrt  of  Bankruptcy  had 
made  an  order  which  had  not  been  ap- 
pealed against.  The  counsel  for  the  re- 
spondent argued  that  there  was  a  reason 
for  not  appealing,  inasmuch  as  the  plain- 
tiff conld  not  by  the  proceedings  in 
BankraptiT^  obtain  the  payment  of  his 
debt,  as  he  will  do  if  he  succeeds  in  this 
action  ;  and  there  is  no  doubt  some  force 
in  that  contention.  The  Divisional  Court 
has,  however,  considered  that  the  dis. 
oretion  which  the  Master  undoubtedly  had 
has  been  rightly  exercised,  and  I  do  not 
think  that  we  can  say  that  that  discretion 
has  been  wrongly  ezereised,  and  that  the 
defendant  ought  to  be  allowed  to  defend 
unconditionally.  I  think  that  in  the 
ordinary  case  of  a  delivery  of  goods  on 
the  terms  of  purchase  or  return,  the  re- 
ceiver of  the  goods  must  generally  be 
held  to  say  that  he  will  purchase  the 

foods  or  that  he  will  return  them,  and  if 
e  cannot  return  them,  that  is  his  mis- 
fortune, and  he  must  pay  for  them.  This 
has  never  been  actually  decided,  for  the 
case  of  Mots  v.  Sweet  (3)  does  not  lay 
down  any  broad  principle.  However,  I 
confess  that  the  defence  in  this  case  ap- 
pears to  me  to  be  of  a  shadowy  nature, 
and  does  create  some  misgivings  as  to 
the  bona  fides  of  the  defendant,  although 
as  the  plaintiff's  statement  as  to  the  cus- 
tom is  denied  by  the  defeiadant,  we  can- 
not tiy  the  question,  nor  can  we  give  a 
final  opinion  on  the  point.  The  case  is 
not  absolutely  undefended,  and  the  Divi- 


sional  Court  has  exercised  its  discretion 
as  to  the  conditions  which  ought  to  be 
imposed  on  the  defendant,  and  I  am  of 
opinion  that  in  a  doubtful  case,  such  as 
this  is,  we  ought  not  to  overrule  the 
opinion  of  the  Court  below. 

Bebtt,  L.J.— Order  XIV.  (1)  enables 

the  plaintiff,  when  he  asserts  that  the  de- 
fendant has  no  defence,  to  call  on  the 
defendant  to  shew  cause  why  judgment 
should  not  be  signed.  Then  if  the  defendant 
does  not  satisfy  the  Court  that  he  has  a 
good  defence  it  would  seem  that  the 
Gonrt  most,  if  we  look  at  the  first  half  of 
the  rule  alone,  make  the  order  allowing 
the  plaintiff  to  sign  judgment.  Rule  1 
(1),  however,  contains  an  alternative,  and 
allows  the  defendant  to  disclose  such 
facts  as  may  entitle  him  to  defend  even 
though  he  has  not  a  good  defence  on  the 
merits.  This  must  mean  something  less 
than  a  good  defence  on  the  merits,  so 
that  £EM3te  which  do  not  amount  to  a  good 
defence  on  the  merits  may  still  be  facts 
which  wiU  entitle  the  defendant  to  defend 
the  action.  This  being  so,  then  rule  6 
(1)  gives  the  Court  a  discretion  as  to 
the  terms  on  which  the  defendant  who 
"  discloses  such  &cts  "  within  rule  1  may 
be  allowed  to  defend,  and  enables  the 
Court  to  allow  liim  to  defend  either  nn- 
conditionally  or  conditionally.  In  the 
present  case  there  was  an  action  at  com- 
mon law  in  which  the  plaintiff  made  an 
application  under  Older  XFV".  rule  1  (1), 
BO  that  the  Court  had  jurisdiction  to  deal 
with  the  case  under  that  order.  The  de- 
fendant shewed  cause,  his  affidavits  did 
not  disclose  a  good  defence  on  the  merits, 
and  I  am  incuned  to  think  that  he  had 
no  defence  to  the  action ;  this  question 
has,  however,  never  been  decided,  for  the 
case  of  Mobs  v.  Sweet  (3)  did  not  settle 
this  question.  The  defendant,  however, 
did  disclose  fisMsts  which  would  justify  the 
Court  in  saying  that  there  might  be  a 
plausible  defence,  and  so  he  has  been 
allowed  to  defend,  and  the  Divisional 
Court  has  imposed  certain  terms  on  him. 
That  was  vrithin  the  power  and  jurisdic- 
tion and  discretion  of  the  Court,  and  the 
question  is,  whether  the  proceedii^s  be- 
fore the  B^fistrar  in  the  Court  of  Bank- 
ruptcy ought  to  make  any  difference  in 
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the  exemae  of  that  discretion.  The 
order  of  the  B^g^trar  does  not  take 
away  the  jnrisdiction  of  the  Divisional 
Court,  and  the  only  question  is  as  to  the 
way  in  which  that  jurisdiction  should  be 
exercised  after  the  order  which  had  been 
made  by  the  Registrar  in  Bankmptoy. 
I  agree  that  it  would  have  been  better  if 
the  Master  had  not  exercised  his  discre- 
tion in  the  way  in  which  he  has,  and  had 
not  interfered;  the  Divisional  Court, 
however,  supported  the  view  which  the 
Master  took.  All  the  circumstances  of 
the  case  must  be  considered,  and  we  can- 
not, in  my  opinion,  iu  a  case  such  as  the 
f resent,  overrule  the  discretion  of  the 
)iviBional  Court  as  to  the  terms  on 
which  the  defendant  is  to  be  allowed  to 
defend. 

Cotton,  L.  J. — ^The  provisions  of  Order 
XrV.  are  very  useful  for  the  purposes  of 
preventing  delay,  and  they  give  the 
Court  larffe  powers,  to  be  exercised  as  I 
think  with  care,  in  preventing  the  setting 
up  of  defences  which  are  unreal  and  not 
homafide.  Rule  1  points  out  the  circum- 
stances which  should  exist  so  as  to  justify 
the  Court  in  making  the  order  that  the 
plaintiff  may  sign  judgment,  and  the 
question  is  whetiier  the  discretion  given 
by  the  rule  has  or  has  not  in  each  case 
been  well  exercised  by  the  tribunal  which 
has  to  exercise  that  discretion.  Rule  1  of 
Order  XIV.  (1)  contains  two  provisions. 
The  first  is  that  the  Court  may,  "  unless 
the  defendant  satisfy  the  Court  that  he 
has  a  good  defence,  make  an  order  em- 
powering the  plaintiff  to  sign  judgment. 
Under  ^is  provision  the  defendant  can 
shew  that  he  has  a  good  defence  on  the 
merits,  and  then  it  would  appear  that 
the  Court  cannot  make  an  order  that  the 
plaintiff  may  sign  judgment.  The  second 
provision  enabks  the  defendant  to  dis- 
close facts  which  will  lead  the  Court  to 
the  conclusion  that,  although  he  has  not 
a  good  defence  on  the  merits,  still  he 
ought  to  be  allowed  to  defend,  and  then 
rule  6  shews  that  the  Court  may,  in  such 
a  case,  impose  terms  on  the  defendant 
and  exercise  its  discretion  in  allowing 
him  to  defend  unconditionally  or  condi- 
tionally. The  earlier  provisions  of  rule  1 
do  not  relate  to  the  question  of  leave 
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being  given  to  the  defendant  to  defend ; 
the  latter  part  does  apply  to  such  a 
case,  and  when  taken  together  with  rule 
6  applies  to  a  case  not  covered  by  the 
first  provision,  to  a  case  in  which  the  de- 
fendant may  reasonably  try  to  establish 
facts  on  which  he  may  hona  fide  desire  to 
contest  the  action. 

In  the  present  case  the  first  provision 
of  rule  1  has  no  application ;  bnt  the 
second  provision  does  apply.  There  is  a 
question  as  to  the  meaning  of  goods 
being  delivered  on  sale  or  return.  This 
question  has  been  discussed,  but  not 
formally  decided,  and  the  case  of  Moss 
V.  Sweet  (3)  is  not  an  authority  on  the 
question,  so  as  to  enable  us  to  hold  that 
the  defendant  cannot  reasonably  believe 
that  he  has  a  defence  which  he  ought  to 
be  allowed  to  try  and  maintain.  I  think 
that  looking  to  the  proceedings  in  the 
Court  of  Bankruptcy  this  was  a  case  in 
which  it  was  not  necessary  to  impose  the 
term  of  bringing  a  sum  of  money  into 
Court,  but  the  Master  did  impose  that 
term,  and  a  learned  Judge  at  chambers 
would  have  affirmed  that  order  but  for 
an  authority  which  it  was  then  thought 
covered  this  case,  but  which  does  not  do 
so  ;  and  finally  the  Divisional  Court  has 
considered  the  matter,  and  has  exercised 
a  discretion  which  it  had  a  right  to  exer- 
cise, and  has  re-imposed  the  term  of 
bringing  the  money  into  Court.  I  do 
not  think  we  ought  to  interfere  with  that 
discretion.  I  am  strongly  of  opinion 
that  the  discretion  of  a  Court  should  not 
be  interfered  with  by  a  Court  of  Appeal 
unless  it  has  been  exercised  in  a  manner 
that  is  clearly  wrong,  or  exercised  on  a 
wrong  principle.  That  cannot  be  said  to 
be  the  case  here,  and  therefore  the  order 
of  the  Divisional  Court  most  stand. 

JvdgmenU  affinned. 


Soliciton— A.  Leslie,  for  plaintiff;  T.  C.  BoMell. 
for  defendant. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1879.     1  • 

J  26      ^^^^    "•   THE    COMMISSIONBBS 

Jnlv  4       I  °^  njLAND  EEVENDB. 

Stamp  Duly — Transfer  of  Mortgage — 
Stamp  Act,  1870. 

An  indenture  reciting  on  indenture  of 
mortgage  of  certain  hereditaments  for  3502., 
amd  tiwlt  the  mortgage  debt  was  siUl  owing, 
witnessed  that  in  consideration  of  3302. 
paid  to  the  mortgagee,  at  the  request  of  the 
mortgagor,  by  0.  S.,  party  of  the  last  part 
to  tfie  present  indenture,  in  discharge  of  all 
moneys  owing  upon  the  recited  indenture, 
and  m  consideration  also  of  1201.  paid  by 
0.  8.  to  the  mortgagor,  the  fofrmer  mort- 
gagee granted,  released  and  conveyed,  and 
the  mortgagor  granted,  released,  conveyed 
and  confirmed  the  said  hereditaments  to 
0.  S.  to  hold  discharged  from  the  proviso 
for  redemption  in  the  recited  indenture,  and 
from  aU  equity  thereupon,  but  subject  to 
the  provisoes,  ^.,  thereinafter  eontamed, 
which  were  a  proviso  for  reconveyance  ttpon 
payment  to  0.  8.  as  therein  mentioned  of 
470!.  and  interest,  a  covenant  by  the  mort- 
gagor with  0.  8,  for  payment  of  the  4702. 
amd  interest,  a  power  of  sale  in  default, 
covenants  for  title  and  other  usual  clauses. 
This  indenture  having  been  assessed  with 
duty  under  the  Stamp  Act,  1870,  as  a 
mortgage  for  4702., — Held,  that  the  in- 
denture was  as  to  350Z.  chargeable  only  as 
a  transfer  of  a  mortgage,  and  that  the 
assessment  was  therefore  wrong. 

Case  stated  under  the  Stamp  Act, 
1870,  section  19,  by  the  Clommissioners 
of  Inland  fievenne,  for  the  purpose  of  an 
appeal  against  an  assessment  by  them  of 
stamp  duty  upon  an  instrument  presented, 
under  section  18,  for  their  opinion  as  to 
the  duty  chargeable  thereon. 

The  commissioners  being  of  opinion 
that  the  instrument  was  chargeable  under 
the  Stamp  Act,  1870  (1),  as  a  mortgage 

(1)  The  Stomp  Aclj  1870  (33  Se  84  Vict  c  97), 
■.  3 : —  '*..,.  Subject  to  the  exemptions  con- 
tained in  the  schedule  to  this  Act  ....  there 
(hall  be  charged  .  .  ,  npon  the  sereral  instm- 
ments  specified  in  the  schedule  .  .  .  the  several 
duties  in  the  said  schednle  specified." 

Section  6,  snb-section  2 :  "  The  said  schednle 
and  everything  therein  contained  is  to  be  read 
and  construed  as  part  of  this  Act," 


for  470Z.,  that  is  to  say,  with  12*.  6d.  ad 
valorem  duty,  assessed  the  duty  thereon 
accordingly.  The  appellant  contended 
that  the  instrument  was,  as  to  3502.,  part 
of  the  amount  secured  by  it,  chargeable 
only  as  a  transfer,  assignment,  disposition 
or  assignation  of  a  mortgage,  that  is  to 
say  with  duly  only  at  the  rate  of  6d.  for 
every  1002.  and  fraction  of  1002.,  and  was 
only  to  the  extent  of  1202.  chargeable 
as  a  mortgage,  that  is  to  say  with 
duty  amounting  to  3a.  9d.,  making  the 
total  amount  of  duty  5*.  9d.,  and  that 
the  instrument,  which  when  presented 
to  the  commissioners  was  already  stamped 
with  6s.  duty,  was  accordingly  already 
sufficiently  stamped. 

The  instrument  in  question  (of  which 
a  fiill  copy  was  annexed  to  the  case)  was, 
so  &r  as  material,  as  follows : — 

"  This  indenture,  made  the  15th  day 
of  November,  1877,  between  B.  H.  G. 
Fox  of  the  first  port,  Susannah  Ingram 
of  the  second  part,  Joseph  Wale  of  the 
third  part  and  Catherine  Sutton  of  the 
fourth  part ;    Whereas  by  an  indenture 

Section  109 :  "  No  transfer  of  a  duly  stamped 
security,  and  no  secnrity  by  way  of  further  chaige 
for  money  or  stock,  added  to  money  or  stock  pre- 
viously secured  by  a  duly  stamped  instrument,  is 
to  be  charged  with  any  duty  by  reason  of  con- 
taining any  further  or  additional  security  for  the 
money  or  stock  transferred  or  previously  secured, 
or  the  interest  or  dividends  thereof,  or  any  new 
coTenant,  proviso,  power,  stipulation  or  agreement 
in  relation  thereto,  or  any  further  assurance  of 
the  property  comprised  in  the  transferred  or  pre- 
vious security." 

Schedule :    "  Mortgage,  bond,    debenture,    co- 
venant, warrant  of  attorney  to  confess  and  enter 
up  judgment,  and  foreign  security  of  any  kind. 
1.  Being   the  only,  or  principal,  or  pri-    i.  d. 
mary  security  for  the  payment   or 
repayment  of  money  .  .  .  exceeding 
1002.  and  not  exceeding  Ifi02.  .      3  9 

....  exceeding  3002.    For  every 
lOOf.,  and  also  for  any  ftactioniJ 
part  of  100/.  of  such  amount  .        .26 
3.  Transfer,  assignment,  disposition  or 
assignation  of  any  mortgage,  bond, 
debenture,  covenant  or  foreign  secn- 
rity, or  of  any  money  or  stock  8»- 
cured  by  any  such  instrument    .... 
For   every   100/.   and  also  for  any 
fractional  part  of  1 00/.,  of  the  amount 
transferred,  assigned  or  disponed     .      0  6 
And  also  where  any  Airther  money  is  added  to 
the  money  already  secured,  the  same  duty  as  a 
principal  security  for  such  further  mon^y  ..." 
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dated  the  15th  day  of  Jnly,  1872,  and 
made  between  the  said  Joseph  Wale  of 
the  first  part,  the  said  Susannah  Ingram 
of  the  second  part,  and  the  said  B.  H.  G. 
Fox  of  the  third  part,  it  was  witnessed 
that  in  consideration  of  8502.  paid  by  the 
said  Susannah  Ingram  to  the  said  Joseph 
Wale  ....  the  said  Joseph  Wale  at  the 
request  of  the  said  Susannah  Ingram 
granted  and  conTeyed  unto  the  said 
B.  H.  C.  Fox,  his  heirs  and  assigns," 
certain  hereditaments  " .  .  .  .  And  it  was 
....  declared  that  if  the  said  Joseph 
Wale  ....  should  pay  unto  the  said 

Susannah    Ingram 8502."    and 

"  interest "  as  "  therein  mentioned,  the 
said  B.  H.  0.  Fox  ...  .  would  .... 
reconrey  the  said  hereditaments  .... 
unto  the  said  Joseph  Wale  ....  or  as 
he  ...  .  should  cQrect;  And  the  said 
indenture  contained  powers  of  sale  and 
other  powers  and  provisoes,  but  which 
have  never  been  exercised ;  And  whereas 
the  said  principal  sum  of  3502.  stUl  re- 
mains owing  to  the  said  Susannah  In- 
gram upon  the  said  indenture  of  mort- 
gage ....  And  whereSrS,  the  said  Su- 
sannah Ingram  having  required  payment 
of  the  said  sum  of  350Z.,  the  said  Joseph 
Wale  hath  requested  the  said  Catherine 
Sutton  to  lend  him  4702.  to  enable  him 
to  pay  off  the  same,  and  to  supply  his 
other  occasions,  which  she  has  consented 
to  do  upon  having  repayment  with  in- 
tocest  secured  in  manner  hereinafter  ex- 
pressed; Now  this  indenture  witnesseth 
that  in  consideration  of  3502.  paid  by  the 
said  Catherine  Sutton  to  the  said  Su- 
sannah Ingram  at  or  before  the  execution 
of  these  presents  at  the  request  and  by 
the  direction  of  the  said  Joseph  Wale .... 
being  in  full  satisfaction  and  discharge 
of  all  moneys  owing  upon  the  said  in- 
denture of  mortage,  the  receipt  of  which 
said  sum  of  3502.  she  the  said  Susannah 
Ingpram  doth  hereby  acknowledge  and 
therefrom  doth  release  the  said  Catherine 
Sutton,  her  heirs,  executors,  adminis- 
trators and  assigns.  And  also  the  said 
Joseph  Wale,  his  heirs,  executors,  ad- 
ministrators and  assigns,  And  also  in 
consideration  of  1202.  at  the  same  time 
paid  by  the  said  Catherine  Sutton  to  the 
said  Joseph  Wale,  the  payment  and  re- 
ceipt of  which  said  sums  of  8502.  and 


1202.,  making  together  4702.,  the  said 
Joseph  Wale  doth  hereby  acknowledge, 
...  he  the  said  B.  H.  C.  Fox  at  the 
request  and  by  the  direction  of  the  said 
Susannah  Ingram  and  Joseph  Wale  .  .  . 
doth  grant,  release  and  convey.  And 
the  said  Susannah  Ingram  doth  remise 
and  release.  And  the  said  Joseph  Wale 
doth  grant,  release,  convey  and  confirm 
unto  WM  said  Catherine  Sutton  and  her 
heirs  all  the  said  hereditaments  and  pre- 
mises assured  by  the  said  hereinbefore 
in  part  recited  indenture  of  mortgage 
or  expressed  or  intended  so  to  be,  to- 
gether with  aU  .  .  .  .  appurtenances  .... 
and  all  the  estate  ....  interest ....  and 
demand  whatsoever  ....  of  them  the 
said  B.  H.  C.  Fox,  Susannah  Ingram 
and  Joseph  Wale  respectively,  in,  to  or 
upon  the  same,  to  hold  ....  unto  "  and 
"  to  the  use  of  the  said  Catherine  Sutton, 
her  heirs  and  assigns  for  ever,  &eed  and 
absolutely  discharged  from  the  said  pro- 
viso for  redemption  thereof  contained  in 
the  said  indenture  of  mortgage  and  all 
equity  thereupon,  and  the  trusts  or 
powers  for  sale  in  the  same  indenture 
contained,  but  subject ....  to  the  powers 
of  sale,  and  other  tiie  powers  and  pro- 
visoes hereinafter  contained." 

There  followed  a  proviso  that  if  the 
said  Joseph  Wale  should  pay  to  the  said 
Catherine  Sutton  the  sum  of  4702.,  to- 
gether with  interest  at  five  per  cent,  per 
annum,  on  the  15th  day  ot  'Maj  next 
ensuing,  the  said  Catherine  Sutton,  her 
heirs  or  assigns,  would  reconvey  the  said 
hereditaments  and  premises  to  the  said 
Joseph  Wale,  his  heirs  and  assigns,  or  as 
he  or  they  should  direct;  a  covenant  by  the 
said  Joseph  Wale  with  the  said  Catherine 
Sutton  for  payment  of  the  said  sum  of 
4702.  with  interest  for  the  same  after  the 
rate  aforesaid  at  the  time  and  in  manner 
thereinbefore  appointed;  a  proviso  that 
if  de&nlt  should  be  made  in  payment, 
Catherine  Sutton  might  sell  the  said 
hereditaments ;  covenants  for  title  and 
other  usual  clauses. 

The  recited  mortgage  for  3502.  was 
duly  stamped. 

The  question  for  the  Court  was — with 
what  amount  of  stamp  duty  the  instru- 
ment of  the  15th  of  November,  1877,  was 
chargeable. 
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Wait  V.  Oommiesioners  of  InXaad  Revenue,  Eich. 

Wills  (Dicfetn«on  with  him),  for  the  ap- 
pellant.— The  commissioners  were  wrong 
in  asBessing  stamp  duty  npon  the  instra- 
ment  as  a  mortgage  for  4:701. ;  the  inBtm- 
ment  was  as  to  3502.  chargeable  only  as 
a  transfer  of  a  mortgage,  within  the 
meaning  of  the  Act  (1).  Such  an  in- 
strument as  this,  which  is  identical  with 
the  form  in  Bythewood  and  Jamum's  Pre- 
cedents (8rd  edition),  vol.  6,  p.  815,  form 
2  of  transfers  of  mortgage,  has  always 
been  called  by  conveyancers  a  transfer  of 
mortgage.  Section  109  of  the  Act  (1), 
re-enacting  a  proviso  in  the  Schedule  to 
13  &  14  Vict.  o.  97,  title  mortgage,  pre- 
vents the  transfer  from  being  chargeable 
with  increased  duty  by  reason  of  its 
containing  new  covenants  and  provisoes. 

The  SoUeitor.  General  (Sir  H.  8.  Gif. 
ford),  for  the  Crown  (Bieey  with  him), 
— This  is  not  a  transfer  of  a  mortgage, 
bat  a  new  mortgage.  The  lands  are 
discharged  from  the  old  equity  of  re- 
demption and  the  old  debt  is  eztin- 
guished;  a  new  equity  of  redemption 
and  a  new  debt  are  created  in  their  stead, 
Bythewood  and  Jarman  (3rd  edit,),  vol,  6, 
p,  837,  says,  speaking  of  form  6 : — 
"  Though  this  precedent  is  classed  with 
transfers  of  mortgages  in  conformity  to 
popular  phrase,  yet  it  is,  more  properly 
speaking,  a  new  mortgage. .  .  .  The  estate 
is  subject  to  a  new  proviso  for  redemp- 
tion, which  in  effect  constitutes  it  a 
new  mortgage."  Those  remarks  aire  ap- 
plicable to  t£e  present  instrument.  Sec* 
tion  109  is  only  intended  to  prevent  the 
addition  of  new  covenants  from  subject- 
ing to  farther  duty  where  the  old  debt 
and  the  old  equity  of  redemption  are 
kept  on  foot. 

The  following  authorities  were  also 
cited  : — Bythewood  and  Jarma/n,  vol.  5, 
pp.  537, 538;  Sweet's  Supplement  to  Bythe- 
wood and  Jarman,  Tit. — "Furchaee  Deeds," 
p.  149  ;  Hayes'  Concise  Conveyancer  (2nd 
edit.),  pp.  425,  426;  Davidson's  Prece- 
dents, vol.  ii.  (3rd  edit.),  pp.  828-826 ; 
Phillips  V.  Outteridge  (2). 

Kbllt,  C.B. — In  my  opinion  the  Crown 
is  not  entitled  to  any  further  duty  than 
the  instrument  was  already  stamped  with 
when  presented  to  the  oommiBsioners. 

(3)  4  De  Ow  &  J.  fiSl. 


The  contention  on  the  part  of  the  Crown 
is  that  the  instrument  is  not  a  transfer 
of  a  mortgage.  But  Catherine  Sutton 
immediately  after  the  execution  of  the 
instrument  became  possessed  of  the  mort- 
gage whereof  Susannah  Ingram,  by  her- 
self and  B.  H.  C.  Fox,  was  previously 
possessed.  And,  although  this  was  by  a 
circuitous  process  through  the  interven- 
tion of  the  mortgagor,  Joseph  Wale,  the 
instrument  was,  I  think,  a  transfer  of  a 
mortg^e  within  the  meaning  of  the  Act. 
Pollock,  B. — I  also  think  that  the 
appellant  is  entitled  to  oar  ju(^rment. 
The  argpiment  of  the  Solicitor- Qteneral 
would  have  been  much  stronger  if,  ac- 
cording to  the  words  of  the  Act,  the 
transfer  of  the  estate  were  the  thing  to 
be  regarded.  But  the  language  of  the 
schedule  is :  "  Transfer,  assignment, 
disposition  or  assignation  of  any  mort- 
gage, bond,  debenture,  covenant  or  foreign 
security,  or  of  any  money  or  stock  se- 
cured by  any   such    instrument 

For  every  lOOJ.  ...  of  the  amount  trans- 
ferred, assigned  or  disponed,  6d."  And, 
having  regard  to  the  difficulties  placed 
by  the  roles  of  the  common  law  in  the 
way  of  a  direct  transfer  of  a  debt, 
I  think  that  there  clearly  was  a  transfer 
within  the  meaning  of  the  Stamp  Act, 
1870,  of  the  money  secured  by  the 
former  mortgaga  I  think  also  that,  read- 
ing aa  we  must  read  the  word  "  transfer  " 
as  referable  to  the  language  of  convey- 
ancers, there  was  a  transfer  of  the  mort- 
gage as  well  as  a  transfer  of  the  amount 
secured.  Although  the  note  to  Bythe- 
wood and  Jarman,  cited  by  the  Solicitor- 
General,  says  that  where  there  is  a  new 
proviso  for  ^redemption  the  instrument 
IB  more  properly  speaking  a  new  mort- 
gage, an  instrument  with  such  a  pro- 
viso  is  nevertheless  classed  in  that  col- 
lection of  precedents  with  transfers  of 
mortgage.  I  think  that  this  instrument 
is  as  to  850Z.  chargeable  only  as  a  trans- 
fer of  an  old  mortgiage  and  not  as  a  new 
mortgage. 

Judgment  for  the  appellant  wUh  costs. 

Solidton — The  Solicitor  to  the  Inland  Eevenue, 
for  tha  Crown ;  £.  W,  Willianuon,  for  appel- 
lant. 
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[IN  THK  COUBT  OF  APPEAL.] 

THB  HOnSBHOLD  riSE  AND 
CABBUaS  ACCIDENT  INSUR- 
ANCE OOUPANT  (lIUITID) 
V.  QBANT.* 


1879. 

May  22,  23.-< 
Jnlyl. 


Oomfow^ — Allotment  of  Shares — Gon- 
tract,  when  complete— Letter  posted  hut  not 
received. 

When  an  offer  is  made  by  a  letter  whioh 
expressly  or  impliedly  authorises  the  send- 
ing of  an  aecmtance  of  stush  offer  by  post, 
and  a  letter  ofaeoeptmiee  is  dvly  addressed 
and  posted,  the  emtraet  is  complete,  even 
though  the  letter  of  acceptance  is  never  re- 
eeived  by  the  offerer. 

So  held  by  Baoqalut,  L.J.,  and  Thesi- 
OKB,  L.  J. ;  dissentiente  Bbamwill,  L.  J. 

Appeal  by  the  defendant  &om  the  jndg. 
ment  of  Lopes,  J.,  on  farther  considera- 
tion, in  faronr  of  the  plaintiffs.  The  oase 
is  reported  48  Law  J.  B«p.  G.P.  219. 

The  plaintiffs  sued  for  the  amonnt  of  a 
oall  on  certain  shares  in  their  company 
all^^  to  be  held  bythe  defenduit.  The 
defendant  denied  that  he  was  a  share- 
holder. It  appeared  that  the  defendant 
duly  applied  by  a  letter  in  the  nsnal  form 
for  100  shares  in  the  plaintiffs'  company 
on  the  SOth  of  September,  1874 ;  that  the 
shares  were  allotted  to  him,  and  a  letter 
of  allotment  directed  to  him  at  the  address 
OTven  by  him  was  posted  on  the  20th  of 
October,  1874.  The  defendant  said  that 
this  letter  of  allotment  never  reached  him, 
and  that  he  never  heard  anything  about 
the  shares  until  March,  1877,  when  he  re- 
ceived a  letter  demanding  the  payment  of 
a  call  npon  100  shares,  which  was  the 
amonnt  sought  to  be  recovered  in  this 
action. 

The  joiT  fiinnd  that  the  letter  of  allot- 
ment of  the  20th  of  October,  1874,  had 
been  posted,  but  that  it  had  never  been 
received  by  the  defendant.  On  these 
findings  the  learned  Judge,  after  conside- 
ration, gave  judgment  for  the  plaintifTs. 

The  dafendant  appealed. 

Finiay  and  DiUwyn,  for  the  defendant. 
— The  learned  Judge  thought  that  he  was 
concluded  by  aniliorily,  and  especially  by 

*  Coram  BiBinwell,  L.  J. ;  Baggallay,  L.  J. ;  and 
Theaiger,  L.  J. 

Vox.  48.— <t3.,  CP.  Sf  BxcK. 


the  authority  of  DunJop  t.  Higgins  (1) ; 
but  if  reference  be  made  to  the  report  of 
that  case  in  the  Scotch  Courts,  it  will  be 
seen  that  the  ratio  decidendi  is  much  nar- 
rower than  it  has  sometimes  been  sup- 
posed to  be.  In  that  case  the  acceptance 
arrived  in  a  reasonable  time ;  the  decision 
of  the  House  of  Lords  in  Duniop  v.  Hig- 
gins (1)  is  a  decision  on  the  ruling  of 
the  Lord-Jnstioe  General,  and  that  is  all 
that  is  binding  on  this  Court.  The  judg- 
ment of  Lord  Follarton  (2)  shewa  what 
the  decision  of  the  Court  of  Seesioii  was, 
and  he  says  at  p.  1414:  "I  am  by  no 
means  prepared  to  say  that  in  the  larger 
question  of  the  actual  completion  of  the 
contract  the  mere  fact  of  putting  the  let- 
ter of  acceptance  into  the  Post-ofBoe  luui 
the  same  effect  as  if  it  had  not  only  been 
put  into  the  Post-office  but  had  been  ac- 
tually delivered  to  the  other  party."  The 
difference  between  the  phraseolpgy  used 
in  different  letters  would,  if  it  be  held  that 
the  mere  posting  of  a  letter  sufGces  to 
complete  the  contract,  lead  to  minute  and 
perplexing  distinctions.  If  the  offerer 
were  to  write, "  If  I  hear,"  then  he  would 
not  be  bound  unless  the  letter  reached 
him ;  and  sorely  the  same  thing  is  meant 
by  "  if  you  write ; "  both  mean  "  if  I  get 
a  letter."  The  Post-of&oe  is  an  ordinuy 
means  of  communication,  and  if  some 
casualty  occurs,  one  party  to  an  intended 
contract  cannot  throw  iJl  the  responsi- 
bility on  the  other. 

[Bbahwbll,  L.  J.^The  Fost-oflSoe  is  a 
proper  means  of  communication ;  but  the 
question  seems  to  be.  Is  the  communica- 
tion complete  when,  and  because,  com- 
menced P] 

The  &itish  and  Ameriean  Telegraph 
Oompany  v.  Oolson  (8)  is  in  the  de£m- 
dant's  favour,  and  the  judgment  of 
Bramwell,  B.,  enforces  the  view  now  con- 
tended for  by  the  defendant.  In  Dimcan 
V.  Topham  (4)  this  point  was  not  neces- 
sary to  the  decision.  In  Finuoane's  Oase 
(5)  the  posting  of  a  letter  of  allotment 

(1)  1  H.L.  Caa.  881. 

(2)  0  Scotch  Sesi.  Cas.  at  p.  1411. 

(8)  40  Law  J.  Bep.  Exch.  97 ;  a.  o.  Lav  B«p.  6 
Dzch.  108. 

(4)  8  Com.  B.  Bep.  22fi ;  «.  e.  18  Lav  J.  Bep. 
O.P.  810. 


(6)  17  W.B.  813, 
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SouMiold  Fire,  ^c,  hu.  Co.y,  Qrattl  (Afp.),  CJ". 
which  Traa  not  received  •mm  held  not  to 
be  sufficient,  and  Beidpath's  Com  (6)  is 
to  the  lame  effect.    In  Tcwiuheittd'B  Ocue 

(7)  the  yioe>Ghancellor  held  that  the 
allotment,  notice  of  which  had  not  reached 
the  applicant,  was  a  good  notice,  because 
the  non-arrival  of  the  letter  was  due  to 
the  applicant's  own  negligence ;  but  he 
did  not  dissent  from  the  law  as  laid  down 
in  The  BribitK  and  American  Telegraph 
Oompcmy  v.  Oohon  (3).     In  WdU's  Oaie 

(8)  the  same  Judge  held  that  there  was 
not  sufficient  evidence  that  the  letter  had 
not  been  received,  and  he  also  thought 
the  authority  of  The  British  and  American 
Telegraph  Company  r.  Golson  (3)  had  been 
shaken  bj  the  decision  in  Harris's  Case 

(9)  ;  but  that  case  is  not  necessarilj  in- 
consistent with  the  decision  in  Oolson's 
Case  (3),  for  James,  L. J.,  expressly  refers 
to  the  distinction  which  is  the  foundation 
of  the  judgment,  and  Mellish,  L.  J.,  states 
tiiat  the  judgment  in  that  case  was  not  a 
"  direct  decision"  on  the  question  raised 
in  Harris's  Case  (9).    Potter  v.  Sanders 

(10)  is  not  against  the  defendant,  for  it 
decided  that  a  posted  letter  concluded  the 
contract  unless  it  was  interrupted  in  its 
progress,  as  the  letter  here  must  have 
been.  Taylor  t.  The  Merchants'  Fire  In. 
suranee  Oontpamy  (11)  decided  that  when 
a  letter  has  been  received,  the  con- 
tract is  complete  from  the  time  of  the 
posting,  and  that  is  in  accordance  with 
Harris's  Case  (9),  and  not  at  variance  with 
the  judgment  in  Oolson's  Case  (3).  E» 
porie  Oote  (12)  turned  on  the  rules  of  the 
French  Post-office.  Ihmmore  v.  Alexan- 
der  (13)  decided  that  where  two  letters 
arrived  at  the  same  time,  though  posted 
at  different  times,  one  being  an  acceptance 
and  the  other  revocation  of  that  accep- 
tance, there  was  no  contract ;  and  a  deci- 
sion to  the  same  effect  will  be  found  in  an 

(8)  40  Law  J.  B^  Cbano.  S8;  s.  c.  Lav  Ben. 
U  £q.  86. 


Bep.  Chane.  873 ;  s,  e.  Law  Bep. 


(7)  Law  Bep.  18  ISq,  148. 

(8)  42  Law  J,'"      ''■ 
15  Eq.  18. 

(9)  41  Law  J.  Bep.  Cbanc;  821 ;  s.  a  Law  Bep. 
7  Ch.  App.  687. 

(10)  6  Haie  1. 

(Ill  9  Howe  Sup.  Ct.  U.S.  890. 
(12)  48  Law  J.  B^.  Ohano.  19 ;  ».  c  Law  Bop. 
9  Ch.  App.  27. 
(IS)  9  Shaw  Sc  Dunlop  190. 


anonymous  case  in  the  Court  of  Cassation 
in  Prance,  iS.  v.  F.  (14). 

In  PeUat^s  Case  (15)  it  was  held  that 
registration  of  shares  not  communicated 
to  the  applicant  did  not  make  him  a 
shareholder;  and  in  Chmn's  Oase  (16) 
notice  of  an  allotment  was  held  necessary 
to  constitute  an  applicant  a  shareholder. 
These  cases  were  decided  on  the  provi- 
sions of  the  statute  as  to  registration, 
but  still  they  shew  that  a  communication 
of  the  assent  of  one  party  to  the  pro- 
posal of  the  other  is  necessary. 

The  provisions  of,  and  the  illnstrationB 
in  the  Indian  Code  tend  to  throw  light  on 
the  English  law,  and  they  shew  that  an 
acceptor  can  revoke  his  acceptance  belbre 
his  letter  arrives. 

WUberforce  {W.  O.  Harrison  and  Ar- 
Imthnot  with  him),  for  the  plaintifi. — The 
learned  Judge  was  right  both  on  prin- 
ciple and  authority.  The  principle  is  that 
when  an  offer  has  been  accepted  the  con- 
tract is  ipso  facto  complete.  The  English 
law  fixes  the  moment  when  the  parties  are 
ad  idem  as  the  moment  when  the  contract 
is  complete,  and,  except  by  the  consent  of 
both  parties,  unalterable  and  irre&agable. 
The  Indian  Ckxie  does  not  assist  the  inter- 
pretation of  the  English  law,  for  it  differs 
in  an  important  point ;  for  by  Indian  law 
one  party  may  be  bound  when  the  other 
party  is  not,  but  that  is  not  so  according  to 
English  law — Dickinson  \.  Dodds  (17). 

[Thesiqss,  L.J. — It  would  seem  that 
the  two  minds  were  ad  idem  in  the  case 
before  us,  and  so  that  the  contract  would 
be  complete ;  but  the  question  is  whether 
notice  haa  been  given  to  the  offerer  that 
his  offer  is  accepted.] 

The  posting  of  the  letter  is  the  notice, 
and  the  plaintiffs  are  not  responsible  for 
casualties  in  the  Post-office;  and  this 
shews  that  Dunlop  v.  Higgins  (1)  and 
Hiarm'<  Oase  (9)  are  conclusive  authori- 
ties which  govern  this  oase.  Oolson's 
Oase  (8)  ia  not  oonsistent  with  the  prin- 

(14)  Beported  in  langieW»  Catti  on  Qmtraet, 
16fi;  lierUn,  Bi^ftrtom  dm  Jtavprudenee,  Tit 
Vente,  b.  1,  art.  iu.  No.  11  bis. 

(16)  86  Law  J.  Bep.  Chanc.  613 ;  a.  e.  Law 
Bep.  2  Ch.  App.  527. 

(16)  87  Law  J.  Bep.  Chano.  40;  s.c  Law  Bep. 
8  Oh.  App.  40. 

(17)  46  Uw  J.  Bep.  Chanc.  777 ;  a.  c.  Law  Bep. 
S  Ch.  D.  463. 
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oiple  of  those  decisians,  althongli  there  are 
dilerencea  of  detail ;  for  in  that  case  there 
were  two  letters  and  a  repudiation,  whore- 
aa  in  the  present  case  the  defendant  did 
not  repudiate  the  oontraot  when  he  re> 
oeiyed  the  letter  aboat  the  oall.     A  letter 
delireied  to  the  post  is  equivalent  to  a 
letter  delivered  to  the  person  who  antho- 
rises  the  use  of  the  post  as  his  agent,  and 
it  is  submitted  that  such  a  letter  would 
^bind  an  ofiferer  even  though  he  sent  a  tele- 
gram afterwards  revoking  his  oflFer.    The 
oeoision  in  Harris's  Oase  (9)  was  approved 
of  in  Brogden  v.  The  MetropoUtcm  Railway 
Oompany  (18),  and  Lord  Blackburn,  at  p. 
691,  savs  that  both  parties  are  bound 
when  the  acceptor  has  posted  his  letter. 
Ihmcan  v.  Topham  (4)  is  reported  in  the 
Law  Journal  Reports  on  uie  argument 
when  the  rule  nisi  was  made  absolute, 
whereas    the    report    in    the    Common 
Bench  Beports   contains  the  argrnment 
when  the  rule  nisi  was  applied  for  as 
well  as  when    it  was    made    absolate; 
and  that  explains  the  difference  adverted 
to    by  Bramwell,   B.,  in    Oolson's   Odse 
(19).    If  the  defendant's  contention  were 
to  prevail,  an  acceptor  can  revoke  his 
acceptance  when  an  offerer  cannot,  and 
that  is  not  in  accordance  with  the  prin- 
ciples of  English  law.      The  posting  of 
the   acceptance   is  constmotive    notice, 
and  this  constructive  notice  the  offerer 
Tirtnallj    agrees    to    hold    sufficient — 
Thompson  v.  James  (20) .     Taylor  v.  Jones 
(21)  shows  that  BvAilop  v.  Eiggins  (1) 
was  not  lightly  interpreted  in  The  British 
and   Atneriean    Telegraph    Oompany    v. 
Ocixm  (8).   There  is  a  cUfbrence  between 
the   Post-office  and  all  other  means  of 
communication,  for  if  any  messenger  or 
carrier  fail,  the  aggrieved  person  has  a 
right  of   action  against  the  de&ulting 
agent,  but  there  is  no  such  right  against 
the  Poet-office,  and  besides,  a  letter  once 
posted  cannot  in  England  be  recalled, 
whereas  you  can  recall  the  private  agent. 

(18)  Law  Bep.  2  App.  Gas.  668. 

(19)  40  Law  J.  Bep.  Ezch.  97,  at  p.  103 ;  i.  c 
law  Bep.  6  Excb.  at  p.  120. 

(20)  18  Donlop  1. 

(21)  4fi  Law  J.  Bep.  O.P.  110;  s.  c.  Law  Bep. 
1  O.P.  D.  87. 


Firday,  in    reply,   cited   Shackleford's 
Oase  (22). 

Our.  adv.  vuU, 

The  following  judgments  (on  the  Ist 
of  July)  were  read : — 

Thesioeb,  L.J. — In  this  case  the  defen- 
dant  made  an  application  for  shares  in 
the    plsintifE    company,  nnder    oircom- 
stances  bom  which  we  must  imply  that 
he  authorised  the  company  in  the  event 
of  their  allotting  to  him  the  shares  ap- 
plied fori  ^  ^^^  ^B  notice  of  allotment 
by  post.     The  company  did  allot  him  the 
sluu«s,  and  duly  addressed  to  him  and 
posted  a  letter,  containing  the  notice  of 
allotment;   bnt^  upon  the  finding  of  the 
'jury,  it  must  be  taken  that  the  letter 
never  reached  its  destination.  In  this  state 
of  circumstances  Lopes,  J.,  has  decided 
that  the  defendant  is  liable  as  a  share- 
holder.    He  based  his  decision  mainly 
upon  the  ground  that  the  point  for  hu 
consideration  was  covered  Dy  authority 
binding  upon  him,  and  I  am  of  opinion 
that  he  did  so  rightly,  and  that  it  is  co- 
vered by  authority  equally  binding  upon 
this  Court.    Dunlop  v.  Higgins  (1)  is  of 
course  the  leading  case  on  the  subject. 
It  is  true  that  Lord  Cottenham  might 
have  decided  that  case  without  deciding 
the  point  in  this.     But  it  appears  to  me 
equally  true  that  he  did  not  do  so,  and 
that  Jm  preferred  to  rest,  and  did  rest  his 
judgment  as  to  one  of  the  matters  of  ex- 
ception before  him  open  a  principle  which 
embraces  and  governs  the  present  case. 
If  so,  this  Court  is  as  much  bound  to  ap- 
ply that  principle,  constituting  as  it  did  a 
rcUio  decidendi,  as  it  is  to  follow  the  exact 
decision  itself.     The  exception  was  that 
the  Lord  Justice  General  durected  the  jury 
in  point  of  law,  that  if  the  pursuers  posted 
their  acceptance  of  the  offer  according  to 
the  usage  of  trade,  they  were  not  re- 
sponsible  for  any  casualties  in  the  Post- 
office  establishment.     This  direction  was 
wide  enough  in  ite  terms  to  indude  the 
case  of  the  acceptance  never  being  deli, 
vered  at  all,  and  Lord  Cottenham,  in  ex- 
pressing his  opinion  that  it  was  not  open 

(22)  S6  Law  J.  Bep.  Chano.  818;  a.  o.  Law 
Bep.  1  Ch.  App.  567. 
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to  objection,  did  so,  after  patting  the  case  . 
of  a  letter  contaiiiing  a  notice  of  dis- 
bonoar  being  posted  to  the  holder  of  a 
bill  of  exchange  in  proper  time,  in  which 
case  he  said  (at  page  399), "  Whether  that 
letter  be  deliveitid  or  not  is  a  matter 
quite  immaterial,  becanse  for  accidents 
happemng  at  the  Post-office  he  is  not  re- 
spODsible. '  In  short,  Lord  Cottenham 
appears  to  me  to  hare  held  that,  as  a  rale, 
a  contract  formed  by  correspondence 
throagh  the  post  is  complete  as  soon  as 
the  letter  accepting  an  offer  is  pat  into 
the  post,  and  is  not  pnt  an  end  to  in  the 
event  of  the  letter  never  being  delivered. 

My  view  of  the  effect  of  DutUop  v. 
Siggitu  (1)  is  that  taken  by  James,  L.J., 
°  in  Harris's  Case  (9),  where  (at  page  623, 
Law  J.  Bep. ;  Law  Bep.  page  592),  he 
speaks  of  the  former  case  as  "a  case 
which  is  binding  upon  ns,  and  in  which 
every  principle  argaed  before  as  was  dis- 
oassed  at  length  by  the  Lord  Chancellor  in 
mving  judgment,  in  which  he  (meaning 
tiie  Lord  Chancellor)  arrived  at  the  con- 
olasion  that  the  posting  of  the  letter  of  ac- 
ceptance is  the  completion  of  the  contract, 
that  is  to  say,  the  moment  one  man  has 
made  the  offer,  and  the  other  has  done 
something  binding  himself  to  that  offer, 
than  the  contract  ia  complete,  the  instant 
of  completion  being  that  in  which  the 
letter  accepting  the  offer  is  delivered  to 
the  post,'  and  neither  party  can  after- 
wards escape  from  it."  Mellish,  L.J., 
also  took  the  same  view.  He  says  (at 
page  627,  Law  J.  Bep. ;  Law  Rep.  page 
695),  "Li  Bmilop  v.  Higgins  (1)  the 
qnestion  was  directly  raised  whether 
uie  law  was  traly  ezpoanded  in  the  case 
of  Adama  v.  LindseU  (23),  and  the 
House  of  Lords  approved  of  the  ruling 
in  that  case.  Lord  Chancellor  Cotten- 
ham said,  in  the  coarse  of  his  judgment, 
that  in  the  case  of  a  bill  of  exchange 
notice  of  dishonour  given  by  patting  a 
letter  into  the  post  at  the  right  time  had 
been  held  quite  sufficient,  whether  that  let- 
ter was  delivered  or  not ;  and  he  referred 
to  Sioeken  v.  OoUm  (24)  on  that  point,  he 
being  clearly  of  opinion  that  the  rule  as 


(38)  1  B.  &  Aid.  681. 

(24)  7  Mee.  &  W.  615;  «,o.  10  law  J.  Rod. 
Exch.  227. 


to  accepting  a  contract  was  exactly  the 
same  as  the  rule  as  to  sending  notice  of 
dishonoor  of  a  bill  of  exchange.  He  then 
referred  to  the  case  of  Adamt  v.  LindseU 
(23),  and  quoted  the  observation  of 
Loid  Ellenborongh.  That  case,  there- 
fore, appears  to  me  to  be  a  direct  deci- 
sion that  the  contract  is  made  firom  the 
time  when  it  is  accepted  by  post." 
Leaving  Harris's  Case  (9)  for  the  mo- 
ment, 1  turn  to  Dtmean  r.  Topham  (4), 
in  which  Cresswell,  J.,  told  the  jury 
that  if  the  letter  accepting  the  contract 
was  put  into  the  Post-office,  and  lost  by 
the  negligence  of  the  Post-office  autho- 
rities, the  contract  would  nevertheless  be 
complete,  and  both  he  and  Wilde,  C.J., 
and  Maule,  J.,  seem  to  have  onderstood 
this  ruling  to  have  been  in  accordance 
with  Lord  Cottenham's  opinion  in  Dvtdop 
V.  Higgins  (1).  That  opinion,  therefore, 
appears  to  me  to  constitute  an  anthoiity 
directly  binding  upon  us.  But  if  Dtmlop 
V.  Higgins  (1)  were  out  of  the  way, 
Harris's  Case  (9)  would  still  go  &r  to 
govern  the  present.  There  it  was  held 
that  the  acceptance  of  the  offer  at  all 
events  binds  both  parties  from  the  time 
of  the  acceptance  being  posted,  and  so  as 
to  prevent  any  retractation  of  the  offer 
being  of  effect  after  the  acceptance  has 
been  posted.  Now,  whatever  in  abstract 
discussion  may  be  said  as  to  the  legal 
notion  of  its  being  necessary  in  order  to 
the  effecting  of  a  valid  and  binding  con- 
tract, that  the  minds  of  the  parties  shoold 
be  brought  together  at  one  and  the  same 
moment,  that  notion  is  practically  the 
foandation  of  English  law  upon  the  sub- 
ject of  the  formation  of  contracts.  Unless, 
therefore,  a  contract  constituted  by  cor- 
respondence is  absolutely  condnded  at  the 
moment  that  the  continuing  offer  is  ac- 
cepted by  the  person  to  whom  the  offer  is 
addressed,  it  is  difficult  to  see  how  the 
two  minds  are  ever  to  be  brought  toge- 
ther at  one  and  the  same  moment.  This 
was  pointed  out  by  Lord  EUenborough  in 
the  case  of  Adams  v.  LiitdseU  (23),  which 
is  a  recognised  authority  upon  this  brtknoh 
of  law.  But,  on  the  other  hand,  it  is  a 
principle  of  law  as  well  established  as  the 
leg^  notion  to  which  I  have  referred, 
that  the  minds  of  the  two  parties  must  be 
brought  together  by  mutual  communioa- 
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tion.  An  acceptance  which  only  remains 
in  ihe  breast  of  the  acceptor,  without 
being  actually  or  by  legal  implication 
communicated  to  the  offerer,  is  no  binding 
acceptance.  How,  then,  are  these  ele> 
ments  of  law  to  be  harmonised  in  the  case 
of  contracts  formed  by  correspondence 
through  the  post  P  I  see  no  better  mode 
than  that  of  treating  the  Post-office  as 
the  agent  for  both  parties,  and  it  was  so 
considered  by  Lord  Bomilly  in  Hebb's 
Case  (25),  where,  in  the  course  of  his 
jad^ent,  he  said,  "Ditnk^  v.  Higgins  (1) 
decides  that  the  posting  of  a  letter  ac-' 
cepting  an  offer  constitutes  a  binding 
contract,  but  the  reason  of  that  is,  that 
the  Post-office  is  the  common  agent  of 
both  parties."  Also  Alderson,  B.,  in 
Btochen  t.  Oollin  (24),  a  case  of  notice  of 
dishonour,  and  the  case  referred  to  by 
Lord  Cottenham,  says,  "  If  the  doctrine 
that  the  Post-office  is  only  the  agent  for 
the  delivery  of  the  notice  were  correct,  no 
one  could  safely  avail  himself  of  that  mode 
of  transmission."  But  if  the  Post-office 
be  such  common  agent  then  it  seems  to 
me  to  follow,  that  as  soon  as  the  letter  of 
acceptance  is  delivered  to  the  Post-office 
the  contract  is  made  as  complete  and  final, 
and  absolutely  binding,  as  It  the  acceptor 
had  put  his  letter  into  the  hands  of  a  mes- 
senger, sent  by  the  offerer  himself  as  his 
agent,  to  delivefr  the  offer  and  receive  the 
acceptance.  What  other  principle  can 
be  adopted  short  of  holding  that  the  con- 
tract is  not  complete  by  acceptance  until 
and  except  from  the  tune  that  the  letter 
containing  the  acceptance  is  delivered  to 
(he  offerer,  a  principle  which  has  been 
distinctly  negatived  P  This  difficulty  was 
attempted  to  be  got  over  in  The  British 
and  Ameriean  Telegraph  Oompcmy  y.  OoU 
$on  (8),  which  was  a  case  directly  on  all 
fours  with  the  present,  and  in  which 
Kelly,  G.B.,  at  page  115,  is  reported  to 
have  said,  "  It  may  be  that  in  general, 
though  not  in  all  cases,  a  contract  takes 
effect  from  the  time  of  acceptance,  and 
not  from  the  subsequent  notification  of 
it.  As  in  the  case  now  before  the 
Court,  if  the  letter  of  allotment  had  been 
delivered  to  the  defendant  in  the  due 
course  of  the  post  he  would  have  become 

(26)  Lav  Bep.  4  E^.  9. 


a  shareholder  from  the  date  of  the  letter, 
and  to  this  effect  is  Potter  v.  Sanders 
(10).  And  hence,  perhaps,  the  mistake 
has  arisen  that  the  contract  is  binding 
upon  both  parties  at  the  time  when  the 
letter  is  written  and  put  into  the  post, 
although  never  delivered,  whereas,  al- 
though it  may  be  binding  &om  the  time 
of  acceptance,  it  is  only  binding  at  all 
when  afterwards  duly  notified.  Bat, 
with  deference,  I  would  ask  how  a  man 
can  be  said  to  be  a  shareholder  at  a  time 
before  he  was  bound  to  take  any  shares ; 
or,  to  put  the  question  in  the  form  in 
which  it  was  put  by  Mellish,  L,J.,  in 
Harris's  Oase  (9)  (at  page  628,  Law  J. 
B«p. ;  Law  Bep.  page  596),  how  there 
can  be  any  rehktion  back  in  a  case  of 
this  kind  as  there  may  be  in  hank, 
mptcy.  "  If,"  as  the  Lord  Justice  said, 
"  the  contract  after  the  letter  has  arrived 
in  time  is  to  be  treated  as  having  been 
made  from  the  time  the  letter  is  posted, 
the  reason  is  that  the  contract  was  ao- 
tually  made  at  the  time  when  the  letter 
was  posted."  The  principles  laid  down 
in  Hanrie't  Oase  (9),  as  well  as  in  Drmlop 
V.  Higgins  (1),  can  really  not  be  reconciled 
with  the  decision  in  The  British  and 
American  TtHegra/ph  Oompany  v.  Oolson 
(3).  James,  L.J.,  in  the  passage  I  have 
already  quoted  (page  623,  Law  J.  Bep. ; 
Law  Biop.  page  592),  affirms  the  pro- 
position that  when  once  the  acceptance 
IS  posted  neither  party  can  afterwards 
escape  &om  the  contract,  and  refers  with 
approval  to  Hebb's  Oase  (25).  There  a 
distinction  was  taken  by  the  Muter  of 
the  Bolls,  that  the  company  chose  to  send 
the  letter  of  allotment  to  their  own  agent, 
who  was  not  authorised  by  the  applicant 
for  shares  to  receive  it  on  his  behidf,  and 
who  never  delivered  it;  but  he  at  the 
same  time  assumed  that  if,  instead  of 
sending  it  through  an  unauthorised  agent 
they  had  sent  it  through  the  Post-office, 
the  applicant  would  have  been  bound, 
although  the  letter  had  never  been  deli- 
vered. Mellish,  L.J.,  really  goes  as  far, 
and  states  forcibly  the  result  in  &vour  of 
this  view.  The  mere  suggestion  thrown 
out  at  the  close  of  his  judgment  when 
stopping  short  of  actually  overruling  the 
decision  in  The  BrUish  and  Ameriean 
Telegraph  Company  v.  Oolson  (3),  that 


Digitized  by 


Google 


QtTEEN'S  BBNOH,  COUHON  PLEAB  ASH  EXOEEaUSB.  [N.  8. 


Boviehold  Fire,  ^c.  Int.  Go.  r.  Qromt  {App.),  C.P. 


although  a  contract  is  complete  when  the 
letter  accepting  an  offer  is  posted,  jet  it 
may  be  subject  to  a  condition  sabseqnent 
that  if  the  letter  does  not  arrive  in  due 
course  of  post,  then  the  parties  may  act  on 
the  assumption  that  the  offer  has  not  been 
accepted,  can  hardly,  when  contrasted  with 
the  rest  of  his  judgment,  be  said  to  repre- 
sent his  own  opinion  or  the  law  upon  the 
subject.  The  contract,  as  he  says  (at  page 
628,  Law  J.  Bep. ;  Law  Bep.  page  596), 
is  actually  mMe  when  the  letter  is 
posted.  The  acceptor  in  posting  the 
letter  has,  to  use  the  language  of  Lord 
Blackburn  in  Brogden  v.  The  MetropolUcm 
BaUtoay  Oompanj  (18), "  put  it  out  of  his 
control,  and  done  an  extraneous  act  which 
clenches  the  matter,  and  shews  beyond 
all  donbt  that  each  side  is  bound."  How 
then  can  a  casualty  in  the  poet,  whether 
resulting  in  delay,  which  in  commercial 
transactions  is  often  as  bad  as  no  deUTery, 
or  in  non-delivery,  unbind  the  parties  or 
unmaJce  the  contract  ?  To  me  it  appears, 
that  in  practice  a  contract  complete  upon 
the  acceptance  of  an  offer  being  posted, 
but  liable  to  be  put  an  end  to  by  an  acci- 
dent in  the  post,  would  be  more  mis- 
chievous than  a  contract  only  binding 
apon  the  parties  to  it  upon  the  acceptance 
actually  reaching  the  offerer,  and  I  can 
see  no  principle  of  law  &om  which  such 
an  anomalous  contract  can  be  deduced. 
There  is  no  doubt  that  the  implication  of 
a  complete,  final  and  absolutely  binding 
contract  being  formed  as  soon  as  the  ac- 
ceptance of  an  offer  is  posted,  may  in 
some  cases  lead  to  inconvenience  and 
hardship.  Bat  sach  there  must  be  at 
times  in  any  view  of  the  law.  It  is  im- 
possible in  transactions  which  pass  be- 
tween parties  at  a  distance,  and  have  to 
be  earned  on  through  the  medium  of  cor- 
respondence, to  adjust  conflicting  rights 
between  innocent  parties,  so  as  to  make 
the  oonseqnenoes  of  mistake  on  the  part 
of  a  mutual  agent  fall  equally  upon  the 
shonlders  of  both.  At  the  same  time  I 
am  not  prepared  to  admit  that  the  impli- 
cation in  question  will  lead  to  any  great 
or  general  inconvenience  or  hardship.  An 
offerer,  if  he  chooses,  may  always  make 
the  formation  of  the  contract  which  he 
proposes  dependant  upon  the  actual  com- 
monicatioa  to  himself  of  the  acceptance. 


If  he  trusts  to  the  post,  he  trusts  to  a 
means  of  communication  which,  as  a  rule, 
does  not  fail,  and  if  no  answer  to  his  offer 
is  received  by  him,  and  the  matter  is  of 
importance  to  him,  he  can  make  enquiries 
of  the  person  to  whom  his  offer  was  ad> 
dressed.  OiT  the  other  hand,  if  the  con- 
tract is  not  finally  concluded,  except  in 
the  event  of  the  acceptance  actually  reach- 
ing the  offerer,  the  door  would  be  opened 
to  the  perpetration  of  much  firaud,  and, 
putting  aside  this  consideration,  consider- 
able delay  in  commercial  transactions,  in 
which  dispatch  is,  as  a  rule,  of  the  great, 
est  consequence,  would  Be  occasioned,  for 
the  acceptor  would  never  be  entirely  safe 
in  acting  upon  his  acceptance  until  he  had 
received  notice  that  lus  letter  of  accept- 
ance had  reached  its  destination.  Upon  a 
balance  of  convenience  and  inconvenience, 
it  seems  to  me,  applying  with  slight  altera- 
tion the  language  of  tibe  Supreme  Court 
of  the  United  States  in  Taylor  v.  The  Her- 
chants'  Fire  Intwanoe  Oompany  (11),  more 
consistent  with  the  acts  and  dediuations 
of  the  parties  in  this  case  to  consider 
the  contract  complete  and  absolutely  bind- 
ing on  the  transmission  of  the  notice  of 
allotment  through  the  poet,  as  the  medium 
of  communication  which  the  parties  them- 
selves contemplated,  instead  of  postponing 
its  completion  till  the  notice  had  been  re- 
ceived by  the  defendant.  Upon  principle, 
therefore,  as  well  as  authority,  I  think 
that  the  judgment  of  Lopes,  J.,  was  rights 
and  shotdd  be  afiOrmed,  and  that  this  ap- 
peal should  therefore  be  dismissed. 

Baoqallat,  L.J. — ^I  am  of  opinion  that 
this  appeal  should  be  dismissed. 

It  has  been  established  by  a  series  of 
authorities,  including  Durdop  v.  Higgint 
(1)  in  the  House  of  Lords,  and  MarrU's 
base  (9)  in  the  Court  of  Appeal  in  Chan- 
cery, that,  if  an  offer  is  made  by  letter, 
which  expressly  or  impliedly  authorises 
the  sending  of  an  acceptance  of  such  offer 
by  post,  and  a  letter  of  acceptance  pro- 
perly addressed  is  posted  in  due  time, 
a  complete  contract  is  made  at  the  time 
when  the  letter  of  acceptanoe  is  posted, 
though  there  may  be  delay  in  its  deli- 
veiy. 

The  question  involved  in  the  present  ap- 
peal is  whether  the  same  principle  should 
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be  applied  in  a  case  in  which  tiie  letter 
of  aooeptance,  thongh  duly  posted,  is  not 
delivered  to  the  person  to  whom  it  is  ad- 
dressed. 

Mr.  Justice  Lopes  waa  of  opinion  that 
the  principle  was  applicable  to  such  a 
case,  and  gave  judgment  in  &Toar  of  the 
plaintiffs,  and  from  such  judgment  the 

Eisent  appeal  is  brought.  In  support  of 
appeal,  the  appellant  relies  upon  the 
decision  of  the  Court  of  Exchequer  in  the 
case  of  The  British  and  Ameriean  Tdecfrwph 
Ootnpony  t.  Oolson  (3),  to  which,  for  con- 
oiseness,  I  will  refer  as  Oolson'*  Case. 
I  propose  to  consider  Dunlop  t.  Higgins 
1)  and  OoUon's  Oase  (3),  and  Harris's 
"^ase  (9)  somewhat  in  detail,  for  the  por^ 
pose  of  ascertaining  whether  the  decision 
of  the  Court  of  Exchequer  in  Colson's 
Case  (S)  is  consistent  with  the  decisions 
of  the  House  of  Lords  and  of  the  Lords 
Justices  in  the  other  two  oases,  and  with 
the  principles  upon  which  such  decisions 
were  based. 

The  circumstances  of  Ihmlop  v.  Higgins 
(1)  were  as  follows : — ^After  a  preliminary 
correspondence,  Messrs.  Dunlop  &  Co., 
who  were  merchants  at  Glasgow,  addressed 
a  letter  on  the  28th  of  January,  1845,  to 
Messrs.  Higgins  &  Co.,  who  carried  on 
business  at  Liverpool,  offering  them  2,000 
tons  of  iron  pigs  at  65«.  per  ton,  net.  This 
letter  reached  Higgins  &  Go.  by  8  a.m.  on 
the  30th  of  January,  and  on  the  same  day 
they  replied  by  letter,  duly  addressed  to 
Dunlop  &  Co.,  in  the  following  terms : — 
"  We  will  take  the  2,000  tons  of  pig  iron 
you  offer  us."  It  appeared  by  the  evi- 
dence that  the  first  post  for  Glasgow  after 
the  receipt  by  Higgins  &  Co.  of  the  letter 
of  Donlop  &  Co.  left  Liverpool  at  8  p.m. 
on  the  30th,  and  that  the  post  next  fol- 
lowing left  at  1  a.m.  on  the  Slst,  and  also 
that  a  letter  despatched  by  the  former 
post  would,  in  due  course,  arrive  at  Glas- 
^w  at  2  p.m.  on  the  Slst,  and  by  the  latter 
in  time  to  be  delivered  at  8  a.m.  on  the 
Ist  of  February. 

The  letter  so  sent  by  Higgins  &  Go. 
was  posted  after  the  bags  were  made  up 
for  the  3  p.m.  post,  and  was  despatched 
by  the  1  a.iii.  post  on  the  Slst,  and  in  due 
course  it  should  have  been  delivered  at 
Glasgow  at  8  a.m.  on  the  1st  of  February ; 
but  it  was  not  in  fact  delivered  until 


2  p.m.  on  that  day,  the  frosfy  state  of  the 
weather  having  prevented  the  train  from 
Liverpool  arriving  at  Warrington  in  time 
to  meet  the  down  train  to  Glasgow.  It 
appeared  also  that  EUggins  &  Co.  by  mis- 
take dated  their  letter  as  of  the  Slst  of 
January  instead  of  the  30th. 

On  the  1st  of  February,  after  the  re- 
ceipt of  the  letter  of  Higgins  &  Co.,  ac- 
cepting the  ofiPer,  Dunlop  &  Co.  wrote  to 
Higgins  &  Co. : — "  We  nave  your  letter 
of  yesterday's  date,  but  are  sorry  that  we 
cannot  now  enter  the  2,000  tons,  oar 
offer  of  the  28th  not  being  accepted  in 
course." 

The  iron  was  not  delivered,  and  Hig- 
gins &  Co.  brought  their  action  for  breach 
of  contract ;  the  defence  of  Donlop  &  Co. 
was,  that  their  letter  of  the  28th  should 
have  been  answered  by  the  first  post,  viz., 
by  that  which  left  Liverpool  at  3  p.m.  on 
the  30tb ;  but  that,  at  any  rate,  they  were 
not  bound  to  wait  for  a  third  post  deli- 
vered at  Glasgow  at  2  p.m.  of  the  Ist  of 
February. 

On  the  trial  before  the  Lord  Justice 
General,  he  fulmitted  evidence  to  shew 
that  the  letter  of  acceptance,  thongh  dated 
the  Slst,  was,  in  fact,  written  and  posted 
on  the  30th  of  January,  and  he  directed 
the  jury  that  if  Higgins  &  Co.  posted 
their  acceptance  of  the  offer  in  due  time, 
according  to  the  usage  of  trade,  they  were 
not  responsible  for  any  casualties  in  the 
Post-office  establishment. 

It  is  important  to  bear  in  mind  the 
terms  of  this  direction,  as  it  formed  the 
substantial  subject  of  appeal,  first,  to  the 
Court  of  Session,  and  thence  to  the  House 
of  Lords.  The  jury  found  for  the  plain- 
tiffs, that  is  to  say,  they  found,  as  a  &ct, 
that  the  letter  of  Higgins  A  Co.  was 
posted  in  dne  time,  aocoidine  to  the  nsage 
of  the  parties  in  their  business  transac- 
tions, and  having  so  found  they,  under 
the  direction  of  the  Judge,  gave  their 
verdict  for  the  plaintiffs. 

Exceptions  were  thereupon  taken  by  the 
defenduits,  and,  amongst  other  grounds 
of  exceptions,  they  objected  to  the  ad- 
mission of  evidence  as  to  the  posting  of 
the  letter  on  the  30th  of  January,  and  to 
the  direction  of  the  Lord  Justice  General, 
to  which  I  have-  just  referred.  The  ex- 
ceptions were  overruled  by  the  Judges  of 
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the  First  Diyiaion,  and  from  their  dedaion 
the  defendants  appealed  to  the  Honse  of 
Lords ;  the  appeal  was  dismissed,  and  the 
ruling  and  direction  of  the  Lord  Justice 
General  wete  upheld. 

Though  the  question  in  dispute  between 
the  parties  was  whether  Begins  &  Go. 
were  responsible  for  the  delay  in  the 
dc^veiy  of  the  post,  it  is  to  be  obserred 
that  the  direction  of  the  Judge  went 
further,  for  he  ruled  that  if  their  letter 
was  diJy  posted  they  were  not  respon- 
siUe  for  any  casualties  in  the  Post-office 
establishment. 

During  the  argument  Lord  Gottenham 
said,  "  The  question  is  whether  putting  in 
the  post  is  not  a  virtual  acceptance,  though 
.  by  the  accident  of  the  post  it  does  not 
arrive,"  and,  in  moving  the  judgment  of 
the  House,  he  observed,  "  If  a  party  does 
all  that  he  can  do,  that  is  all  that  is  called 
for;  if  there  is  a  usage  of  trade  to  ac- 
cept such  an  offer,  and  to  return  an  answer 
to  such  an  offer,  and  to  forward  it  by 
means  of  the  post,  and  if  the  party  ac- 
cepting the  offer  puts  his  letter  into  the 
pcet  on  the  correct  day,  has  he  not  done 
everything  he  was  bound  to  do— how 
can  he  be  responsible  for  that  over  which 
he  has  no  control  P"  There  is  nothing 
in  the  language  thus  used  by  Lord  Gotten- 
ham to  suggest  any  distinction  between  a 
case  in  which  there  is  delay  in  the  deli- 
very of  the  letter,  and  one  in  which  the 
letter  is  not  delivered  at  all.  But  Lord 
Gottenhemi  went  on  to  illustrate  his  mean- 
ing, and  did  so  in  the  following  terms : — 
"  It  is  a  very  frequent  occurrence  that  a 
party  having  a  bill  of  exchange  which  he 
tenders  for  payment  to  the  acceptor  and 
payment  is  refused,  is  bound  to  give  the 
earliest  notice  to  the  drawer.  That  per- 
son may  be  resident  many  miles  distant 
from  him;  if  he  puts  a  letter  into  the 
post  at  the  right  time  it  has  been  held 
quite  sufficient ;  he  has  done  all  that  he 
is  expected  to  do  as  far  as  he  is  con- 
cerned ;  he  has  put  the  letter  into  the 
post,  and  whether  that  letter  be  delivered 
or  not  is  a  matter  quite  immaterial, 
because  for  accidents  happening  at  the 
Post-office  he  is  not  responsible. 

Having  regard  to  these  passages  in 
Lord  Gottenham's  judgment,  it  appears 
to  me  impossible  to  doubt  that  the  proposi- 


tion  which  he  intended  to  affirm,  and  which 
was  in  fact  his  ratio  <26Cu2etM2t,  was  this,  that 
when  the  letteracoeptingtheofferwas  duly 
posted  the  contract  was  complete,  although 
it  might  be  delayed  in  its  delivery,  or  mi^t 
never  reach  the  hands  of  the  party  mak* 
ing  the  offer.  I  desire,  however,  to  guard 
myself  ag^ainst  being  considered  as  par. 
tioipating  in  a  view  of  the  effect  of  the 
decision  in  Dutiiop  v.  Higgint  (1)  which 
has  been  sometimes  adopted,  and,  as  I 
think,  without  sufficient  reason,  namely, 
that  in  all  oases  in  which  an  offer  is  ao> 
oepted  by  a  letter  addressed  to  the  party 
making  the  ofEer  and  duly  posted,  there 
is  a  binding  contract  from  the  time  when 
such  letter  is  posted.  I  do  not  take  this 
view  of  the  effect  of  the  decision  of  Bvm. 
lop  V.  Higgiru  (1)  ;  on  the  contrary,  I 
tUnk  that  the  principle  established  by 
that  case  is  limited  in  its  application  to 
cases  in  which,  by  reason  of  general  usage 
or  of  the  relations  between-  the  parties  to 
any  particular  transactions,  or  of  the 
terms  in  which  the  offer  is  made,  the  ac- 
ceptance of  such  offer  by  a  letter  through 
the  post  is  expressly  or  impliedly  autho- 
rised. In  Dunlop  v.  Higgins  (1)  the  pre- 
vious correspondence  between  the  two 
firms  was,  in  my  opinion,  quite  sufficient, 
not  only  to  authorise  the  sending  of  the 
acceptsjioe  by  post,  but  to  point  to  it  aa 
the  only  mode  in  which,  under  the  'cir> 
cnmstances,  such  acceptance  could  be 
communicated ;  and  it  was  in  oonseqnence 
of  the  jury  finding  as  a  fact  that  Higgins 
&  Go.  posted  their  acceptance  of  the  offer 
of  Dunlop  &  Go.  in  due  time,  according 
to  the  usage  of  their  business  transactions, 
that  they  found  a  verdict  for  the  plain- 
tiffs under  the  direction  of  the  Judge. 

The  principle  involved  in  Duruop  v. 
Higgins  (1)  was  recognised  by  Mr.  Jus- 
tice Gresswell  upon  the  trial  of  the  action 
in  Bunecm  v.  Topham  (4).  TTpon  that 
occasion  he  directed  the  jury  that  if  the 
letter  accepting  the  contract  was  put  into 
the  Post-office  and  lost  through  the 
negligence  of  the  Post-office  authorities, 
the  contract  would  nevertheless  be  com- 
plete ;  and,  upon  application  in  the  same 
case  to  make  absolute  a  rule  fin  which 
had  been  obtained  for  a  new  trial,  though 
the  new  trial  was  ordered  upon  other 
grounds.  Chief  Justice  Wilde  and   Mr. 
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Jastice  Manle  expressed  views  to  the  same 
effect  aa  the  direction  of  Mr.  Justice 
Gresswell.  In  that  case  the  letter  sever 
reached  the  hands  of  the  person  to  whom 
it  was  addressed. 

I  proceed  to  consider  ibe  ciromnstanoea 
of  Ooleon't  Ocue  (3).  Thej  were  as  fol- 
lows :— On  the  13th  of  February,  1867, 
the  defendant  sent  an  application  to  the 
company,  through  the  post,  fi3r  an  allot- 
ment  of  fif^y  aharee,  nndertaldng  by  his 
letter  to  pay  the  sum  of  21.  per  share  on 
whatever  nnmber  shoold  be  aUotted  to 
him.  On  the  14th  of  the  same  month 
fifty  shares  were  aUotted  to  him,  and  a 
letter  informing  him  of  snoh  allotment 
was  posted  to  hia  address,  aa  given  in  his 
letter  of  application  for  aharee,  namely, 
31,  Chariotte  Street,  Mtzroy  Square. 

Now  a  letter  of  application  for  shares 
in  a  pablic  company,  expressed  in  the 
nsnal  form,  mnst,  I  think,  having  regard 
to  the  usage  in  such  matters,  be  considered 
as  authorising  the  acceptance  of  the  offer 
by  a  letter  through  the  post ;  as  was  ex- 
preased  by  Mr.  Jostioe  Lopes  in  the  case 
now  under  consideration,  such  would  be 
the  ordinary  mode  of  transmission  of  an 
allotment  letter.  The  defendant,  however, 
swore — and  there  was  no  reaaon  to  doubt 
the  truth  of  his  statement — ^that  he  never 
received  the  letters  of  allotment;  that 
another  person  of  the  aame  name  lived 
opposite  to  him  in  the  same  street ;  that 
about  this  time  the  numbers  in  the  street 
were  changed,  his  own  being  altered  from 
31  to  87;  and  that  several  letters  then 
sent  to  him  had  never  reached  him.  On 
the  28th  of  February,  the  plaintiffs,  on 
being  informed  that  tiie  letter  of  allot- 
ment had  never  reached  the  defendant, 
sent  him  a  duplicate,  which  he  refiised  to 
accept;  the  action  was  then  brought  by 
the  company  to  recover  the  21.  per  share. 
The  jury  found  that  the  letter  of  allot- 
ment was  posted  to  the  defendant  on  the 
14th  of  February,  but  that  he  never  re- 
ceived it,  and  that  the  second  notice  was 
not  aent  in  reasonable  time.  The  learned 
Judge,  Baron  BramweU,  thereupon  di- 
rected the  verdict  to  be  entered  for  the 
plaintifis,  but  gave  the  defendant  leave  to 
more  to  have  it  entered  for  himself  on 
the  authority  of  Fmveane's  Oaie  (5), 
Vot  48.— <4.B.,  C.P.  &  BxcK. 


which  had  then  recently  been  decided  by 
Lord-  Bomilly. 

A  rule  niti  was  accordingly  obtained, 
and  cause  was  shewn  on  the  17th  of 
November,  1870,  the  Court  being  com- 
posed of  the  Lord  Chief  Baron  and  Barons 
Bramwell  and  Pigot.  Judgment  was  re- 
served, and  on  the  Slst  of  January,  1871, 
the  rule  was  made  absolute  to  enter  the 
verdict  for  the  defendant.  The  Lord 
Chief  Baron,  in  the  course  at  his  judg- 
ment, ezpresaed  himsdf  as  follows ; — **  It 
appears  to  me  that  if  one  proposes  to 
another  by  a  letter  through  the-  post  to 
enter  into  a  contract  for  the  sale  or  pur- 
chase of  goods,  or,  as  in  this  cfMe,  of 
shares  in  a  company,  and  the  proposal  is 
accepted  by  letter,  and  the  letter  put  into 
the  post,  the  party  having  proposed  to 
contract  is  not  bound  by  the  acceptance 
of  it  until  the  letter  of  acceptance  is  de- 
livered to  him  or  otherwise  brought  to 
his  knowledge,  except,  in  some  cases, 
where  the  non-receipt  of  the  acceptance 
has  been  occasioned  by  his  own  act  or 
de&ult."  Now,  unless  the  propoution  so 
put  forward  by  the  Chief  Baron  is  to  be 
read  with  some  qualification,  it  can  hardlv 
be  considered  as  consistent  with  the  deci- 
sion in  Dwdop  v.  Higgint  (1),  as  such 
decision  has  been  ordinarily  understood. 
The  view,  however,  taken  by  him  of  that 
decision  does  not  appear  to  be  in  accord- 
ance with  that  generally  taken,  for  after 
alluding  to  the  circumstances  of  Dwfilop 
V.  Higgins  (1),  he  proceeded  to  express 
his  entire  concurrence  in  the  decision  of 
the  Court  of  Session,  and  in  the  affirm- 
uioe  of  it  by  the  House  of  Lords,  upon 
the  ground  ib&t  in  his  opinion  the  accept- 
ance of  the  offer  reached  Dunlop  &  Go. 
in  time,  and  that  the  House  of  Lords  had 
acted  upon  the  same  view  of  the  circum- 
stances of  the  case.  The  distinction  which 
he  recognised  between  that  case  and  the 
one  then  under  consideration  consisted  in 
this,  that  whereas  the  letter  of  acceptance 
in  Dunlop  v.  Rigging  (1)  was  received  by 
the  party  making  the  offer  in  due  time, 
that  in  Oolson't  Oase  (3)  never  reached  its 
destination.  Mr.  Baron  Pigot  did  not 
deliver  a  separate  judgment,  but  it  was 
stated  that  he  concnrrad  in  that  of  the 
Lord  Chief  Baron.    Mr.  Baron  BramweU 


Digitized  by 


Google 


686 


aUSEN'S  BENCH.  OOMUON  FLEAS  AND  EXOHEdUEB. 


[N.S. 


BautekM  Fin,  #«.,  Lu.  Oa.  y.  Grant  {Afp.),  OP. 


also  oommented  apon  the  oironmBtanoes 
of  Dvnlop  T.  Higgitu  (1),  and  referred  to 
seTeiai  paaaages  in  the  jadgment  of  Lord 
Cottenham,  inolnding  those  which  I  have 
qaoted;  and  he  then  expressed  himself  as 
loUowB : — "  It  seems  to  me  that  the  cor- 
reot  way  to  deal  with  these  expressions  is 
to  refer  them  to  the  subjeot  matter,  and 
not  to  oonsider  them  aa  laying  down  sach 
a  proposition  as  the  plaintiS  here  oon- 
temd  for;  bat  that,  when  the  post  may 
be  used  between  two  parties,  it  must  be 
sabject  to  those  delays  which  are  nnavoid- 
able." 

It  wonld  appear,  then,  that  all  the 
learned  Judges  m  the  Court  of  Exchequer 
treated  the  case  of  Dvnlop  y.  Higgins  (1 ) 
as  one  decided  apon  its  special  circnm- 
stances,  and  as  not  enunciating  any  gene- 
ral principle  beyond  what  was  necessaiy 
for  dealing  with  sach  circnmatances.  I 
am  unable  to  concur  in  this  view.  It 
may  be  that  there  were  special  circnm- 
stanoes  in  the  case  of  DwUop  v.  Higgins 
(1)  sufficient  to  have  justified  the  decision 
of  the  Honse  of  Lords  irrespective  of  the 
application  of  the  principle  involved  in 
the  direction  of  the  Lord  Justice  Cl«neral ; 
bat  the  decision  was  not  expressed  to  be 
based,  and  apparently  was  not  intended 
to  be  based,  upon  any  such  ground,  bnt 
apon  the  approval  and  adoption  of  the 
direction  of  that  learned  Judge.  After  a 
oarefnl  consideration  of  the  judgments  of 
the  Lord  Chief  Baron  and  of  Mr.  Baron 
Bramwell,  I  can  come  to  no  other  concln- 
sion  than  that  the  decision  in  Oolson^s 
Case  (3)  is  inconsistent  with  that  of  the 
House  of  Lords  in  Ihmlop  v.  Higgins  (1). 
If  I  am  right  in  this  conclnsion,  it  is  not 
for  me  to  choose  between  the  two ;  I  am 
boond  by  the  authority  of  the  decision  of 
the  House  of  Lords.  ' 

Bat  I  pass  on  to  consider  the  circum- 
stances  of  Harris's  Oase  (9),  which  came 
before  the  Lords  Justices  in  1872.  On 
the  5th  of  March,  1866,  Lewis  Barm,  of 
Dublin,  ^pUed  to  the  directors  of  the 
Imperial  Land  Company  of  Marseilles,  by 
a  letter  in  the  usual  form,  for  an  aUotment 
of  200  shares,  undertaking  by  his  letter 
to  accept  that  or  any  less  number  of  shares 
that  might  be  allotted  to  him.  The  direc- 
tors allotted  to  him  100  shares,  and  early 
OS  the  morning  of  the  16th  of  March 


posted  a  letter  to  him,  at  his  address,  as 
given  in  his  letter  of  application,  which 
was  received  by  him  at  Dublin.  He  had, 
however,  in  the  interval  between  the  post- 
ing and  the  delivery  of  the  letter  giving 
tiiiTi  notice  of  the  allotment,  written  to  the 
directors,  withdrawing  his  application  and 
declining  to  accept  any  sharos.  Upon  an 
order  being  made  to  wind  up  the  corn* 
pany,  Mr.  Harris  was  placed  upon  the 
list  of  contributors  in  respeot  of  the 
100  shares,  and  a  summons  having  been 
taken  out  by  Tni-m  to  have  his  -name  re- 
moved from  the  list,  the  summons  was 
dismissed  by  Vioe-CShancellor  Malins. 
From  such  dismissal  Mr.  Harris  appealed, 
but  the  decision  of  the  Yice-Chaiioellor 
was  apheld.  In  giving  jadgment.  Lord 
Justice  James  said  that  it  appeared  to  him 
that  the  contract  was  completed  the  mo- 
ment the  notice  of  allotment  was  com- 
mitted to  the  post;  and  a  similar  view 
was  expressed  by  Lord  Justice  Mellish, 
who,  after  referring  to  the  decasion  of  the 
Court  of  Exchequer  in  Oolson's  Oase  (3), 
and  stating  that  he  had  great  difSool^  in 
reconciling  it  with  that  of  the  Honse  of 
Lords  in  Dunlop  v.  Higgins  (1),  observed, 
with  reference  to  the  last-mentioned  case, 
that  the  real  question  then  before  the 
House  of  Lords  was  whether  the  ruling 
of  l^e  Lord  Justice  General  was  correct, 
and  that  the  House  of  Lords  held  that  it 
was.  It  is  doubtless  true,  as  was  observed 
by  both  Lords  Justices,  ib&t  the  decision 
in  Harris's  Oase  (9)  was  not  necessarily 
inconsistent  with  that  of  the  Court  of 
Exchequer  in  Oolson's  Oase  (3)  ;  bat  it  is, 
I  think,  clear  that  although  the  Lords 
Justices  did  not  feel  themselves  called 
upon  to  express  any  dissent  from  the  de- 
cision of  the  Court  of  Exchequer,  as  it 
was  not  necessary  for  the  decision  of  the 
oase  before  them  that  they  should  do  so, 
they  by  no  means  recognised  the  pro- 
priety of  the  distinction  drawn  by  the 
Coart  of  Excheqaer  between  Dvmlop  v. 
Higgins  (1)  and  Oolson's  Oase  (3). 

I  do  not  think  it  necessary  to  refer  to 
Finveane's  Oase  (6)  and  other  cases  de- 
cided by  Lord  Boinilly,  in  which  ho  held 
that  the  posting  of  a  letter  of  allotment 
which  never  reached  its  destination  was 
not  sufficient  to  constitute  the  applicant  a 
contributor,  further  than  to  observe  that 
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in  FinMca/ne'a  Oase  (5)  Dwilop  y.  Higgint 
(1)  and  Dunean  t.  Topham  (4)  were  not 
cited,  and  that  in  the  other  two  the  cir- 
onmatances  were  such  that  the  Master  of 
the  Bolls  deemed  himself  justified  in  not 
following  the  deoision  in  Ihmlop  v.  Hig- 
gint (1).  Indeed,  in  one  of  these  cases, 
Hebb'a  Case  (25), [he  distinotlj  recognised 
the  aathority  of  the  decision  in  Dwdop  v. 
Higgins  (1),  which  he  considered  to  l^ve 
been  decided  upon  the  ground  that  the 
Post-office  was  t^e  common  agent  of  both 
parties. 

For  the  reasons  which  I  have  assigned 
I  am  of  opinion  that  the  principle  estab- 
lished in  tne  House  of  Lords  in  Ihmlop  y. 
Higgins  (1)  is  applicable  to  the  case  now 
imder  consideration,  and  that  the  decision 
of  Mr.  Justice  Lopes  should  be  affirmed. 
I  desire,  however,  to  add  that  should  I 
not  have  felt  myself  bound  bj  authority, 
my  own  convictions  were  entirely  in  ac- 
cordance with  the  principles  which  I  con- 
sider to  have  been  established  by  autho- 
rity ;  and  in  saying  this,  I  bear  in  mind  as 
well  the  veiy  forcible  remarks  made  by 
tiie  Lord  Chief  Baron  and  my  present 
colleague  upon  the  subject  of  the  mis- 
chievous consequences  that  might  ensue 
from  an  adoption  of  this  principle  in  cer- 
tain suggested  cases,  as  the  e(][udly  forcible 
remarks  made  by  Lord  Justice  Mellish  as 
to  the  like  consequences  which  would  en- 
sue in  other  oases  if  those  principles  were 
departed  from. 

Bbauwkli.,  L.  J.— The  question  in  this 
caiSe  is  not  whether  the  Post-office  was  a 
proper  medium  of  communication  from 
the  phuntiffto  the  defendant.  There  is 
no  doubt  that  it  is  so  in  all  cases  where 
personal  service  is  not  required.  It  is 
on  ordinary  mode  of  communication,  and 
every  person  who  gives  anyone  the  right 
to  communicate  with  him  gives  the  right 
to  oommniucate  in  an  ordinary  and  so  in 
{his  way.  And  to  this  extent,  that  if  an 
offer  were  made  by  letter  in  the  morn- 
ing to  a  person  at  a  place  within  half  an 
hour's  railway  journey  of  the  offerer,  I 
should  say  that  an  acceptance  by  post, 
though  itdid  not  reach  tiie  offerer  till  the 
next  moming,  would  be  in  time.  Nor  is 
the  question  whether,  when  the  letter 
reaches  an  offerer,  the  latter  is  bound  and 


the  bargain  made  from  the  time  the 
letter  is  posted  or  despatched,  whether 
by  post  or  otherwise.  The  question  in 
this  case  is  different.  I  will  presently 
state  what,  in  my  judgment,  it  is.  Mean- 
while I  wish  to  mention  some  elementary 
propositions  which,  if  carefully  borne  in 
mind,  will  assist  in  the  determination 
of  this  case. 

First.  Where  a  proposition  to  enter 
into  a  contract  is  made  and  accepted,  it 
Is  necessary  (as  a  rule)  to  constitute  the 
contract  that  there  should  be  a  commu- 
nication of  that  acceptance  to  the  pro- 
poser— per  Bryan,  C.J.,  and  Lord  Black- 
bum  (26), 

Second.  That  the  present  case  is  one  of 
proposal  and  acceptance. 

Third.  That  as  a  consequence  of  or  in- 
volved in  the  first  proposition,  if  the 
acceptance  is  written  or  verbal,  t.  e.,  is  by 
letter  or  message  (as  a  rule)  it  must  reach 
the  proposer,  or  there  is  no  communica- 
tion, and  so  no  acceptance  of  the  offer. 

Fourth.  That  if  thereis  a  difference  where 
theacceptance  is  by  a  letter  sent  through 
the  post,  which  does  not  reach  the  offerer, 
it  must  be  by  virtue  of  some  general  rule 
or  some  parlaonlar  agreement  of  the  par- 
ties. As,  for  instance,  there  might  be  an 
agreement  that  the  acceptance  of  the  pro- 
posal may  be  by  sending  the  artide 
offered  by  the  proposer  to  be  bought,  or 
hanging  out  a  flag  or  sign  to  be  seen  by 
the  offerer  as  he  goes  by,  or  leaving  a 
letter  at  a  certain  place,  or  any  otiber 
agreed  mode,  and  in  the  same  way  there 
might  be  an  agreement  that  dropping  a 
letter  in  a  post  pOIar  box  or  other  place 
of  reception  should  suffice. 

Fifth.  That  as  there  is  no  such  special 
agreement  in  this  case,  the  defendant,  if 
bound,  must  be  bound  by  some  general 
rule  which  makes  a  difference  where  the 
Post-office  is  employed  as  the  means  of 
communication. 

Sixth.  That  if  there  is  any  such  gene- 
ral rule  applicable  to  the  communication 
of  the  acceptance  of  offers,  it  is  equally 
applicable  to  all  communications  tiu^ 
may  be  made  by  post.  Because,  as  I  have 
said,   the  question  is  not  whether  this 

(26)  Tear  Book,  17th  Ed.  4,  fi>.  I  and  2,  plae.  2, 
cited  in  Blaciburn  on  Sales,  p.  189. 
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commanication  may  be  made  by  post.  If, 
therefore,  posting  a  letter  whicn  does  not 
reach,  is  a  sufficient  communication  of 
acceptance  of  an  offer,  it  is  equally  a 
communication  of  everything  else  wMch 
may  be  communicated  by  post,  e.g.,  a  no* 
tioe  to  quit.  It  is  impossible  to  hold,  if 
I  offer  my  landlord  to  sell  him  some  hay, 
and  he  writes  accepting  my  offer,  and  m 
the  same  letter  gives  me  notice  to  quit, 
and  posts  his  letter,  which,  however,  does 
not  reach  me,  that  he  baa  communicated 
to  me  his  acceptance  of  my  offer  but  not 
his  notice  to  quit.  Suppose  a  man  has 
paid  his  tailor  by  cheque  or  bank-note, 
and  posts  a  letter  containing  cheque  or 
bank-note  to  his  tailor,  which  never 
reaches :  is  the  tailor  paid  P  If  he  is, 
would  he  be  if  he  had  never  been  paid 
before  iu  that  way  P  Suppose  a  man  is 
in  the  habit  of  sending  cheques  or  bank- 
notes to  his  banker  by  post,  and  posts  a 
letter  containing  cheques  and  bank-notes 
which  never  reaches,  is  the  banker  liable  P 
Would  he  be  if  this  was  the  first  instance 
of  a  remittance  of  the  sort?  In  the 
case  I  have  supposed  the  tailor  and 
banker  may  have  recognised  the  mode  of 
remittance  by  sending  back  receipts,  and 
by  putting  the  money  to  the  credit  of  the 
remitter.  Are  they  liable  with  that? 
Would  they  be  without  it  P  The  question 
then  is,  is  posting  a  letter  which  is  never 
received,  a  communication  to  the  person 
addressed,  or  an  equivalent,  or  something 
which  dispenses  with  it  P  It  is  for  those 
who  say  it  is  to  make  good  their  contention. 
I  ask  why  is  it  P  My  answer  beforehand 
to  any  alignment  that  may  be  urged  is, 
that  it  is  not  a  communication,  and  that 
there  is  no  agreement  to  take  it  as  an 
equivalent  for  or  to  dispense  with  a  com. 
inunication ;  tiiat  those  who  affirm  the 
contrary  say  the  thing  which  is  not ;  that 
if  Sryan,  G.J.,  had  had  to  adjudicate  on 
the  case  he  would  deliver  the  same  judg- 
ment aa  that  reported  (26).  That 
because  a  man,  who  may  send  a  commu- 
nication by  post  or  otherwise,  sends  it  by 
post,  he  should  bind  the  person  addressed 
though  the  communication  never  reaches 
him,  while  he  would  not  so  bind  him  if 
he  had  sent  it  by  hand,  is  impossible. 
There  is  no  reason  in  it.  It  is  simply 
arbitrary.     I  ask  whether  anyone  who 


thinks  so  is  prepared  to  follow  tiiat  opinion 
to  its  consequences  ?  Suppose  the  offer 
is  to  sell  a  particular  chattel,  and  the 
letter  acceptmg  it  never  arrives,  is  the 
property  in  the  chattel  transferred  P  Sap- 

C  it  is  to  sell  an  estate  or  grant  a 
),  is  the  bargain  completed?  The 
lease  might  be  such  aa  not  to  require  a 
deed.  Could  a  subsequent  lessee  be  ejected 
by  the  would-be  acceptor  of  the  offer 
because  he  had  posted  a  letter  P  Suppose 
an  article  is  advertised  at  so  much,  and 
that  it  wiU  be  sent  on  receipt  of  a  Post- 
office  order.  Is  it  enough  to  post  the 
letter  P 

If  the  word  "  receipt "  is  relied  on,  is  it 
really  meant  that  that  makes  a  difference? 
If  it  should  be  said,  let  the  offerer  wait, 
the  answer  is,  may  be  he  may  lose  his 
market  meanwhile.  Besides,  his  offer  may 
be  by  advertisement  to  all  mankind.  Sup- 
pose  a  reward  for  information,  and  infor- 
mation posted  does  not  reach,  and 
some  one  else  gives  it  and  is  paid,  is  the 
offerer  liable  to  the  first  man  P  It  is  said 
that  a  oontiaiy  rule  would  be  hard  on 
the  would-be  acceptor,  who  may  have 
made  his  arrangements  on  the  footing 
that  the  bargain  was  concluded.  But  to 
hold,  as  contended,  would  be  equally  hard 
on  the  offerer  who  may  have  made  his 
arrangements  on  the  footing  that  his  offer 
was  not  accepted.  His  non-receipt  of 
any  communication  may  be  attributable 
to  the  person  to  whom  it  -nras  made  being 
absent.  What  is  he  to  do,  but  to  act  on 
the  negative,  that  no  communicatiQn  has 
been  made  to  him  P  Further,  the  use  of 
the  Post-ofBce  is  no  more  authorised  by 
the  offerer  than  the  "  send  an  answer  hj 
hand,"  and  all  these  hardships  would 
beiy  the  person  posting  the  letter  if  he 
sent  it  by  hand.  Doubtiess  in  that  case 
he  would  be  the  person  to  suffer  if  the 
letter  did  not  reach  its  destination.  Why 
should  his  sending  it  by  post  relieve  him 
of  the  loss,  and  cast  it  on  the  other 
party  P  It  was  said,  if  he  sends  it  hj 
hand  it  is  revocable,  but  not  if  he  sends  it 
by  post,  which  makes  the  difference.  But 
it  is  revocable  when  sent  by  post,  not  that 
the  letter  can  be  got  back,  but  that  its 
arrival  might  be  anticipated  by  a  letter  by 
band  or  telegram,  and  there  is  no  case  to 
shew   that  such  anticipation  would  not 
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prevent    the    letter    from    binding.     It 
fronld  be  a  most  alarming  thing  to  e&j 
it  would,  and  that  a  letter  honestly  bnt 
mistakenly  written  and  posted  must  bind 
the  writer,  if  hours  before  its  arrival  he 
informed  the  person  addressed  that  it 
was  coming,  but  was  wrong  and  recalled. 
Suppose  a    false  but    honest  character 
given,  and  the  mistake  found  out  after 
the  letter  posted,  and  notice  that  it  was 
wrong  given  to  the  person  addressed. 
Then,  as  was  asked,  is  the  principle  to 
be  applied  to  telegrams  ?     Further,   it 
seems  admitted  that  if  the  proposer  said, 
"  Unless  I  hear  from  vou  by  return  of 
post  the  offer  is  withdrawn,     the  letter 
accepting  .it  must  reach  him  to  bind 
him.     There  is,  indeed,  a  case  recently 
reported  in  the  THmes  before  the  Master 
of  the  Bolls,  where  the  offer  was  to  be 
accepted  within  fourteen  days,  and  it  is 
said   to    have    been    held  that   it  was 
enongh  to  post  the  letter  on  the  four- 
teenui,  though   it  would    and  did  not 
reach  the  offerer  till  the  fifteenth.    Of 
course  there  may  have  been  something  in 
that  case  not  mentioned  in  the  report. 
But  as  it  stands  it  comes  to  this,  that  if 
an  o&r  is  to  be  accepted  in  June,  and 
there   is  a  month's  post  between    the 
places,  posting  the  letter  on  the  80th  of 
June  will  snf&oe,  though  it    does  not 
reach  till  the  Slst  of  July ;  bnt  that  case 
does  not  affect  this.      There  the  letter 
reached,  here  it  has  not.     If  it  is  not  ad- 
mitted that  "  unless  I  hear  by  return  the 
offer  is  withdrawn,"  makes   the  receipt 
of  the  letter  a  condition,  it  is  to  say  an 
express  condition  goes  for  naught.     If  it 
is  admitted,  is  it  not  what  every  letter 
flays  P  Are  there  to  be  fine  distinctions  such 
as,  if  the  words  are  "  Unless  I  hear  from 
yon  byretom  of  post,  Ac.,"  it  is  neces- 
sary the  letter  should  reach  him,  bat 
"  Ijet  me  know  by  return  of  post,"  it  is 
not,  or  if  in  that  case  it  is,  yet  it  is  not 
where   there  is  an  offer  without  those 
words  P    Lord  Blackburn  says  that  Lord 
Justice  Mellish   accurately  stated,    that 
where  it  is  expressly  or  impliedly  stated 
in  the  offer,  "  Ton  may  accept  the  offer 
by  posting  a  letter,"  the  moment  you 
post  this  letter  the  offer  is  accepted.     I 
agree,  and  the  same  thing  is  true  of  any 
mode  of  acceptance  offered  with  the  offer 
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and  acted  on — as  firing  a  cannon,  sending 
off  a  rocket,  "  give  your  answer  to  my  ser- 
vant the  bearer."  Lord  Blackburn  was 
not  dealing  with  the  question  before  us  ; 
there  was  no  donbt  in  the  case  before  him 
that  the  letters  had  reached.  As  to  the 
authorities  I  shall  not  re-examine  those 
in  existence  before  The  British  and  Ame- 
nean  Telegraph  Oompany  v.  Oolion  (3). 
But  I  wish  to  say  a  word  as  to  Dunlop  v. 
Higgini  (1),  as  the  whole  difficulty 
has  arisen  from  some  expressions  in  that 
case.  Mr.  Finlay's  argument  and  refer- 
ence to  the  case  when  origrinally  in  the 
Scotch  Court  has  satisfied  me  that  Dim- 
lop  V.  Higgins  (1)  decided  nothing  con- 
trary to  the  defendant  in  this  case.  Lord 
Justice  Mellish  in  Harris's  Case  (9)  says 
so  at  p.  596,  Law  Bep.  "  That  case  is  not  a 
direct  decision  on  the  point  before  us."  It 
is  trae,  he  adds,  that  he  has  great  difBculty 
in  reconciling  the  case  of  The  British  and 
American  Telegraph  Oompany  v.  Oo2*o» 
(3)  with  Buniop  v.  'Higgins  (1 ) .  I  do  not 
share  that  difEloulty,  I  think  that  they  are 
perfectly  reooncileable,  and  that  I  have 
shewn  so.  Where  a  posted  letter  arrives, 
the  contract  is  complete  on  the  posting. 
So  where  a  letter  sent  by  hand  arrives, 
the  contract  is  complete  on  the  writing 
and  delivery  to  the  messenger.  Why 
notp  All  the  eztraordinaiy  and  mis- 
chievous consequences  whioh  the  Lord 
Justice  points  out  might  happen  if  the 
law  were  otherwise,  when  a  letter  is 
posted,  and  would  equally  happen  where 
it  is  sent  otherwise  than  by  the  post.  He 
adds  that,  "  The  question  before  the  Lords 
in  Thmlop  v.  Higgins  (1)  was,  whether  the 
ruling  of  the  Lord  Justice  Clerk  was 
correct,"  and  they  held  it  was.  Now  Mr. 
Finlay  shewed  veiy  clearly  that  the  Lord 
Justice  Clerk  decided  nothing  inconsis- 
tent with  the  judgment  in  The  British  and 
American  Tuegraph  Oompany  v.  Oobon 
(3).  Since  tuht  case  there  have  been 
two  before  Yice-Ghancellor  Malins,  in  the 
earlier  of  which  he  thought  it  "  reason- 
able "and  followed  it.  Intheother,  beorase 
the  Lords  Justices  had,  in  J5'afTw'8(7aM(9), 
"  thrown  cold  water  on  it,"  he  appears  to 
have  thought  it  not  reasonable.  He  says, 
"  Suppose  the  sender  of  a  letter  says, '  I 
make  you  an  offer,  let  me  have  an  answer 
by  return  of  post.'    By  return  the  letter 


Digitized  by 


Google 


5do 


queen's  bench,  ooimoN  pleas  and  exchequbb. 


[N.S. 


Soutehold  Fire,  fc.,  Int.  Co.  r.  Grant  (App.),  OJ*. 
is  posted,  and  A.  has  done  all  that  the 
person  making  the  offer  requests."  Now 
that  is  precisely  what  he  has  not  done. 
He  has  not  let  him  "  have  an  answer." 
He  adds, "  there  is  no  default  on  his  part. 
Why  should  he  be  the  only  person  to 
suffer  ?  "  Very  true.  But  there  is  no  de- 
fault in  the  other,  and  why  should  he  be 
the  only  person  to  suffer?  The  only 
other  authority  is  the  expression  of 
opinion  by  Mr.  Justice  Lopes  in  the  pre- 
sent case.  He  says  the  proposer  may 
guard  himself  against  hardship  by  mak- 
ing the  proposal  expressly  conditional  on 
the  arrival  of  the  answer  within  a  defi- 
nite time.  But  it  need  not  be  express 
nor  within  a  definite  time.  It  is  enough 
that  it  is  to  be  inferred  that  it  is  to  be, 
and  if  it  is  to  be  it  must  be- within  a  rea- 
sonable time.  The  mischievous  conse- 
quences he  points  out  do  not  foDow  from 
that  which  I  am  contending  for.  I  am  at 
a  loss  to  see  how  the  Post-office  is  the 
agent  for  tiie  parties.  What  is  the 
agency  P  As  to  the  sender  it  is  merely  to 
receive.  But  suppose  it  is  not  an 
answer,  but  an  original  oommunication. 
What  then?  Does  the  extent  of  the 
agency  of  the  Post-office  depend  on  the 
contents  of  the  letter  ?  But  if  the  Post- 
office  is  the  agent  of  both  partieB,  then 
the  agent  of  both  parties  has  failed  in  his 
duty,  and  to  both.  Suppose  the  offerer 
says,  "My  offer  is  conditional  on  your 
answer  reaching  mp."  Of  whom  is  the 
Post-office  the  agent  then?  But  how 
does  an  offerer  make  the  Post-office  his 
agent,  because  he  gives  the  offeree  an 
option  of  using  that  or  any  other  means 
of  communication  ?  I  am  of  opinion 
that  this  judgment  should  be  reversed. 
I  am  of  opinion  that  there  was  no  bar- 
gain between  these  parties  to  allot  and 
take  shares,  that  to  make  such  bargain 
there  should  have  been  an  acceptance  of 
the  defendant's  offer,  and  a  communica- 
tion to  Vii'tii  of  that  acceptance,  that  there 
was  no  such  communication,  and  that 
posting  a  letter  does  not  differ  from  other 
attempts  at  communication  in  any  of  its 
consequences,  save  that  it  is  irrevocable  as 
between  the  poster  and  Post-office.  The 
difficulty  has  arisen  from  a  mistake  as  to 
what  was  decided  in  Dwnlop  v.  Higgint 
(1),  and  &om  supposing  that  because 


there  is  a  right  to  have  reoourse  to  the 
post  as  a  means  of  communication,  that 
right  is  attended  with  some  peculiar  con- 
sequences, and  also  from  supposing,  that 
because  if  the  letter  reaches  it  binds  from 
the  time  of  posting,  it  also  binds  though 
it  never  reaches.  Mischief  may  arise  if 
my  opinion  prevails.  It  probably  will 
not.  As  so  much  has  bem  said  on  the 
matter  that  principle  is  lost  si^ht  of,  I 
believe  equal  if  not  greater  will,  if  it  does 
not  prevail.  I  believe  the  latter  will  be 
obviated  only  by  the  rule  being  made 
nugatory  by  every  prudent  man  sayins, 
"  Your  answer,  by  post,  is  only  to  bmd  if 
it  reaches  me."  But  the  question  is  not 
to  be  decided  on  these  considerations. 
What  is  the  law  ?  What  is  the  prin- 
ciple ?  If  Biyan,  G.  J.,  had  had  to  decide 
this,  a  pubUc  post  being  instituted  in  his 
time,  he  would  have  said  the  law  is  the 
same  now  there  is  a  post  as  it  was  before, 
namely,  a  communication  to  affect  a  man 
must  be  a  communication,  i.e.,  must  reach 
him. 

Judgment  affirmed. 


Solidton — Worthington  Eraiu,  for  plaintift ; 
John  Savia,  agent  for  Lbtsod,  Swmnca,  for 
defondant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.   1  THB    QUSSH    V.    THE    JUSTICXS   Or 

May  8.  J  wiltshibb. 

Poor  Bate — Valnation  List — Apj)ed^ 
Union  Assestmant  Oommittee  AmMidment 
Act,  1862  (27  ^  28  Viet.  c.  39), «.  1— 
Ohjeetion  to  ValuaiioH  Litt  before  Bate 
made — Befiual  of  Belief  by  Committee— 
Ptiblioation  of  Bate — Necetnty  of  Beeoni 
Abearance  before  Committee  after  maHdng 
ofBaie — NextpraoOeahle  Sessione — Statute 
n  Geo.  2.  c.  38.  «.  4 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Bep.  M.0. 142.] 
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[IN  THE  OOUBT  OF  APPEAI,.] 
(Affidlfnm  the  Queen's  Bench  Division.) 

1878. 
Not.  22.  2: 


1879. 
May  30. 


DBBw  t>.  innm.* 


PrineipeU  and  Agent — Authority  to 
pledge  Oredit — InsanHy  of  Prmdipal — 
Effect  of  on  Authority  of  Agent. 

The  defendmd  having  held  out  hit  wife 
to  the  plaintiff  as  Tioving  authority  to 
pledge  his  oredit,  afterwards  became  insane. 
Tlie  plaintiff,  being  vmavmre  of  the  insamiy, 
continued  to  supply  tJte  wife  with  goods  on 
credit: — Held,  that  the  d^endant  was 
Udble  to  the  plaintiff  for  the  price  of  the 
goods  so  supplied. 

Insanity  so  great  as  to  deprive  the  insane 
person  of  any  contracting  mind  revokes  an 
authority  given  by  him,  when  sane,  to  an 
agent ;  and  an  agent  who.,  after  knowledge 
of  such  insanity  on  the  part  of  his  principal, 
cmiUnues  to  act  on  the  authority  so  given, 
wUl  himself  be  liable  to  the  person  with 
whom  he  so  deals. 

Appeal  by  the  defendant  from  a  refnsal 
of  the  Queen's  Bench  Division  to  grant 
a  new  trial  on  the  gronnd  of  misdirec- 
tion. 

The  action  waa  brought  by  a  trades- 
man for  the  price  of  goods  sapplied  to  the 
wife  of  the  defendant  between  April, 
1876,  and  Jane,  1877.  At  the  trial, 
before  Mellor,  J.,  it  appeared  that  the 
plaintiff  had  began,  in  1872,  to  snpply 
goods  on  credit  to  the  wife  of  the  de*' 
fendant,  that  the  defendant  had  been 
present  when  some  of  the  goods  were 
ordered,  and  had  paid  for  some  of  them 
by  cheque.  In  1873  the  defendant  fell 
into  ill  health,  and  in  November  he  aa- 
thorised  his  agent  to  pay  all  his  income 
to  his  wife,  directed  his  bankers  to 
honour  cheques  drawn  by  her,  and  autho- 
rised her  to  deal  with  his  securities  at  his 
bankers.  In  December  he  became  insane, 
and  was  placed  under  care  in  an  asylum, 
where  he  remained  until  April,  1877. 

During  the  time  that  the  defendant 
was  in  me  asylum,  his  wife  ordered  goods 

*  Conm  Biamwell,  L.  J. ;  Brett,  L.  J. ;  and  Cot- 
ton, LJ, 


from  the  plaintiff,  and  they  were  supplied 
to  her  on  credit.  The  plaintiff  was  not 
aware  that  the  defendant  was  insane  and 
under  care  in  an  asylum,  nor  did  he  know 
that  the  income  of  the  defendant's  estate 
was  paid  to  the  wife  of  the  defendant. 

In  June,  1877,  the  defendant,  who  had 
in  April  recovered  his  reason,  revoked 
the  authoiiiy  which  he  had  given  to  his 
wife. 

Mellor,  J.,  declined  to  leave  to  the 
jury  any  question  as  to  the  sufiSoiency  of 
the  income  received  by  the  wife  of  the 
defendant,  and  directed  the  jury  that  the 
plaintiff  was  entitled  to  recover  if  what 
Mrs.  Nunn  did  was  according  to  the 
course  pursued  while  Mr.  Nunn  lived 
with  her.  The  jury  found  a  verdict  for 
the  plaintiff  for  the  amount  claimed. 

The  defendant  applied  to  the  Queen's 
Bench  Division  for  a  rule  for  a  new  trial, 
which  application  was  refused ;  he  then 
appealed,  and  the  Court  of  Appeal  granted 
a  rule  nisi,  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  bad  on  the  ground 
of  misdirection,  in  that  the  learned  Judge 
directed  the  jury  that  Mrs.  Nunn  was 
entitled  to  pledge  the  defendant's  credit, 
if  what  she  did  was  according  to  the 
course  pursued  while  the  defendant  was 
living  with  her ;  and  in  declining  to  leave 
to  the  jury  to  fbd,  or  as  an  element  for 
their  decision  on  the  question,  whether 
the  income  received  by  her  from  the  de- 
fendant's estate  was  sufficient  vrithont 
her  pledging  the  defendant's  credit. 

Willis  and  Lane  (on  the  22nd  of 
November),  for  the  plaintiff,  shewed 
cause. —  The  direction  of  the  learned 
Judge  was  right,  and  the  verdict  ought 
not  to  be  disturbed.  It  is  clear  that  a 
proper  authority  was  given  to  the  wife  of 
the  defendant  to  act  as  bis  agent,  and  the 
question  is  whether  this  authority  was 
revoked  by  the  subsequent  insanity  of 
the  defendant.  It  is  contended  that  the 
mere  fact  of  the  principal  becoming  insane 
does  not  revoke  the  authority  of  the 
agent,  and  that  even  if  it  does,  still  a 
person  who  continues  to  deal  with 
the  agent  without  knowledge  of  the 
insanity  of  the  principal  does  not  lose  his 
rights  against  the  principal,  for  the  prin. 
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oipal  mnat  remam  liable  anlesB  he  reTokes 
the  authority  of  his  agent,  and  also  makes 
the  fiust  of  Buoh  relocation  known  to 
others.  The  decision  in  Jolly  y.  Bees  (1) 
is  not  in  point,  although  the  jndgment 
of  Byles,  J.,  who  dissented,  contains 
dieta  as  to  the  effect  of  a  private  revoca- 
tion of  a  g^ven  authority,  which  assist  the 
contention  of  the  plaintifT  here.  .  Byan 
v.  Sams  (2)  shews  that  the  authority  of 
an  agent  must  he  very  distinctly  revoked 
in  order  to  affect  a  third  party  who  has 
been  accustomed  to  deal  with  him. 
As  to  the  effect  of  insanity  upon  the 

Erinoipal,  it  would  seem  that  the  rule  to 
e  deduced  from  the  decisions  is  that  a 
person  who  becomes  insane  cannot  repu- 
diate an  executed  contract,  unless  it  be 
shewn  that  advantage  has  been  taken  of 
his  insanity — Motion  v.  Oamroux  (3), 
Boaster  r.  Porttmouth  (4),  Dane  v.  Kirk' 
waM  (5),  Brown  v.  Jodrell  (6).  NieU  v. 
Morley  (7)  shews,  moreover,  that  a  Court 
of  equity  will  not  set  aside  a  lunatic's 
transaonons  unless  fraud  is  established. 

It  may  be  that  an  insane  person  cannot 
appoint  an  agent ;  but  insanity  does  not, 
therefore,  deprive  of  his  power  an  agoit 
already  appointed.  Btead  v.  Thornton 
(8)  would  seem  to  shew  that  an  imbecile 
assignee  cannot  appoint  an  agent;  but 
that  was  not  the  basis  of  the  decision,  for 
it  was  held  that  the  defendant  there  was 
a  stranger,  and  not  an  agent  at  all.  In 
Tar&wcfc  v.  Bispham  (9)  Parke,  B.,  said, 
that  the  question  was,  whether  there  was 
any  proof  of  an  actual  accounting  with  the 
lunatic  or  with  any  representative  of  the 
lunatic.  In  Bead  v.  Legard  (10)  it  was 
held  that  a  husband  was  liable  for  neces- 
saries   supplied    to    a  wife   during  his 

(1)  16  Com.  B.  Bep.  N.S.  628 ;  a.  c.  33  Imw  J. 
Bep.  CJ.  177. 

(2)  12  Q.B.  Bep.  460;  s.  c.  17  Law  J.  Bep. 
as.  271. 

(3)  4  Ezcb.  Bep.  17 ;  8.  e.  18  Law  J.  Bep.  Esch. 
68, 366. 

(4)  6  B.  &  0.  170. 
(6)  8  Cur.  &  P.  679. 

(6)  8  Cw.  &;  P.  30;  a.  c.  1  Hoo.  &  M.  106. 

(7)  9Ve8.jun.  478. 

(8)  3  B.  &  Ad.  367,  cited  in  note  toS(«pA«M  v. 
Badcock,  8  B.  &  Ad.  364. 

(9)  2  Mee.  &  W.  2 ;  s.  c.  6  Law  J.  Bep.  Exch. 
49. 

(10)  6  Exch.  Bep.  636;  s.  e.  20  Law  J.  Bep. 
Eseh.  809. 


lunacy ;  and  although  the  present  case  is 
not  one  of  necessaries,  still  here  there  is 
a  course  of  dealing  and  a  person  held  out 
as  having  authority,  [and  the  true  prin- 
ciple is  that  such  an  authority  is  not 
revoked  by  insanity. 

It  was  held  in  BioJuirdson  v.  Du  Bois 
(11)  that  the  lunatic  was  not  liable  for 
repairs  ordered  by  his  wife  because  she 
received  all  his  income  and  had  be- 
sides an  inooms  of  her  own ;  but  in  Da. 
vidson  V.  Wood  (12)  proof  was  admitted 
in  a  suit  for  the  administtation  of  a  luna- 
tic's estate,  of  money  advanced  to  his 
wife,  even  though  she  had  a  separate 
estate.  Btory  lays  down  (13)  that  the 
insanity  of  a  principal  might  operate  as 
a  suspension  of  an  agency ;  but  Bell  seems 
to  hold  an  opposite  opinion,  and  lays 
stress  on  the  necesmty  of  some  pubhc 
act  being  done  or  of  notice  being  given 
to  every  individual  with  whom  the  agent 
has  dealt  that  the  agency  is  revoked  (14). 
Bee  also  Manby  v.  Seott  (15)  and  the 
cases  in  the  notes.  It  is  conceded  that 
the  authority  of  the  agent  during  insanity 
is  limited,  and  must  be  measured  by  the 
authority  given  to  him  by  the  principal 
while  sane,  so  that  in  this  case  Aus.  Nunn 
could  not  extend  the  authority  given  to 
her  beyond  that  which  the  course  of  deal- 
ing, pursued  by  her  before  her  husband 
became  insane,  would  warrant. 

H.  Payne  (with  him  Day),  for  the  de- 
fendant, in  support. — The  jury  have  not 
found  that  the  wife  of  the  defendant  ever 
had  express  authority  to  pledge  his  credit, 
and  there  is  no  means  of  measuring  the 
extent  of  the  authority,  even  if  it  existed 
at  all.  It  is  well  established  law  that  an 
insane  person  cannot  enter  into  contracts, 
be  a  pa^y  to  a  deed,  or  appoint  an  agents 
and  it  is  submitted  that  insanity  also  re- 
vokes the  authority  of  an  agent  who  was 
appointed  when  the  principal  was  sane. 
The  cases  are  summed  up  in  Motion  v. 
Gamroua  (3),  and  the  disabilities  of  an 
insane  person  are  pointed  out  in  Howard 

(11)  39  Law  J.  Bep.  Q3.  69 ;  a.  c  Law  Bep.  6 
a.B.  61. 

(12)  1  Be  Gex,  J.  &  S.  466;  H.  c.  32  Law  J. 
Bep.  Chanc.  400. 

(13)  Story  on  Agency,  section  481. 

(14)  1  Bell,  Commentariee,  aection  418. 
(16)  2  Smith's  L.  0.  (7th  ed.),  479. 
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V.  IXgby  (16).  Parke,  B.,  expressfy  states 
in  Tarhtek  r.  Bispham  (9),  that  a  Innatio 
cannot  appoint  an  agent,  and  the  decision 
in  Stead  v.  Thornton  (8)  turns  on  the  fact 
that  the  assignee  being  insane  was  incom- 
petent to  appoint  an  agent.  Story  lays 
down  (17)  that  persons  not  sui  juris  and 
Innatios  are  incapable  of  appointing 
agents.  The  analogy  between  insanity, 
death  or  marriage  is  in  this  respect  very 
close,  and  the  same  consequences  mast 
follow ;  so  that  the  aathority  must  in  this 
case  be  considered  to  have  been  revoked 
from  the  time  that  the  defendant  became 
insane — Blades  y.  Free  (18) ;  Snumt  v. 
Bbmy  (19). 

[Cotton,  L.J.— The -analogy  is  not  per« 
feet  between  insanity  and  death,  for  in 
the  case  of  death  the  power  of  dealing 
with  the  deceased  person's  property  be- 
comes vested  by  operation  of  law  in  some 
other  person.] 

If  insanity  does  not  revoke  the  aatho- 
rity, then  there  is  no  means  of  putting 
an  end  to  an  agency,  for  the  insane  per- 
son  cannot  do  it  himself.  The  American 
aathorities  seem  to  differ  from  the  English 
law  as  to  revocation  by  death,  and  to  lay 
down  that  notice  of  revocation  is  neces- 
sary even  in  the  case  of  death. 

Our,  adv.  vult. 

Bbbtt,  L.J.  (on  the  30th  of  May).— 
This  appeal  has  stood  over  for  a  very 
long  time  and  principally  on  my  acooont. 
It  has  stood  over  in  order  to  enable 
me  to  make  every  effort  to  decide  the 
question  involved  in  it  upon  some  satis- 
ractoiy  principle.  Bat,  speaking  only 
for  myself,  I  have  foand  the  doctrine 
applicable,  the  most  difiScalt  and  least 
to  be  satisfactorily  explained  doctrine 
I  have  ever  met  with  in  the  English 
law.  The  case  was  tried  before  Mr. 
Jnstice  Mellor.  The  action  was  to  recover 
the  price  of  boots  and  shoes  supplied  by 
the  plaintiff  to  the  wife  of  the  defendant. 
The  facts  which  were  beyond  dispate  in 
the  case  were,  that  the  defendant  when 
sane  gave  to  his  wife  an  absolute  autho- 

(16)  2  CI.  &  F.  634.  at  p.  661. 
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(17)  Story  on  Agency,  s.  6. 

(18)  9  B.  &  C.  167. 


(19)  10  Mee.  &  W.  1 
Exch.  357. 
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rity  to  act  for  him,  and  held  his  wife  oat 
to  the  plaintiff  as  having  that  aathority. 
I  think  it  must  be  taken  as  a  fact  also 
that  afterwards  the  defendant  became,  not 
incurably  insane,  bat  so  insane  that  he 
could  not  have  contracted  with  anyone 
on  his  own  behalf,  and  so  insane  tl^t  if 
he  had  attempted  to  make  a  contract 
with  anyond  it  would  have  been  seen  at 
once  by  the  other  person  that  he  was 
too  insane  to  enter  into  a  contract.  In 
these  circumstances  the  wife  ordered  the 
goods  from  the  plaintiff  who  had  no 
notice  of  the  lunacy,  and  was  supplied 
with  them  by  him.  The  husband  was 
confined  for  a  time  in  a  lunatic  asylum, 
but  he  afterwards  recovered  his  reason, 
and  left  the  asylum.  After  his  recovery 
the  present  action  was  bronght  against 
him,  and  he  defends  it  on  the  ground  that 
the  mandate  or  authority  which  he  gave 
to  his  wife  was  put  an  end  to  by  his  sub- 
sequent insanity,  and  therefore  that  he  is 
not  liable  for  the  price  of  the  goods. 
Mr.  Justice  Mellor  left  no  question  to  the 
joij  as  to  the  extent  or  amount  of  the 
insanity  of  the  defendant.  It  must  be 
taken,  therefore,  that  insanity  existed  to 
the  extent  I  have  stated.  Two  ques- 
tions arise  on  these  &ots.  The  first  is, 
does  the  insanity  of  the  principal  pat 
an  end  to  the  mandate  or  aatJiority  of 
the  agent  ?  One  would  have  thought  that 
question  would  have  been  found  to  have 
been  decided  on  clear  principles  of  law. 
Bat  when  authorities  are  looked  into — 
and  I  have  looked  into  Story  on  Agency, 
and  into  the  Scotch  and  French  autho- 
rities— no  satisfactory  conclusion  can  be 
arrived  at.  If  it  is  held  that  such  in- 
sanity  as  existed  here  did  not  pat  an  end 
to  the  agent's  authority,  then  clearly  the 
plaintiff  is  entitled  to  recover  upon  that 
ground.  In  mv  opinion,  however,  such 
insanity  in  a  prmcipal  does  put  an  end  to 
an  agent's  aathority.  It  is  admitted  that 
an  agent's  authority  is  terminated  by 
a  principal  undergoing  certain  changes 
of  status.  For  instance,  if  a  female  prin- 
cipal appoints  an  agent  and  afterwards 
marries,  her  marriage  puts  an  end  to  the 
authority  previoasly  given  to  that  agent. 
The  bai^ruptcy  and  the  death  of  a  prin- 
cipal both  determine  the  aathority  of  an 
agent,  and  the  reason  why  the  aathority 
4a 
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is  pat  an  end  to  ia  stated  to  be  that 
the  person  who  otherwise  would  be  liable 
has  become  a  different  person  from  the 
giver  of  the  authority.  In  marrit^  the 
hasband,  in  bankraptcy  the  assignee,  and 
in  death  the  heir  or  ezeontor  wonld  be 
substituted  for  the  person  who  gave  the 
authority.  If  the  change  of  the  person 
who  gave  the  authority  were  the  real 
ground  upon  which  we  had  to  proceed, 
then  the  lunacy  of  the  prinoip^  would 
not  put  an  end  to  the  authority  until  that 
lunacy  was  established  by  a  commis- 
sion having  been  held,  so  that  the  com- 
mittee would  be  liable  instead  of  the 
lunatic.  But  I  do  not  think  that  is  a 
satisfactory  principle  upon  which  to  base 
the  rule.  In  bankruptcy  the  assignee, 
although  he  is  a  different  person,  is  bound 
to  carry  out  some  contracts  made  by  the 
bankrupt,  and  in  the  case  of  death  the 
executors  are  the  representatives  of  the 
dead  person  for  many  purposes.  I  there- 
fore think  that  the  true  ground  is  that  the 
agent  being  a  person  appointed,  when  the 
principal  could  act  for  himself,  to  act  for 
him,  ceases  to  be  able  so  to  act  when  the 
principal  ceases  in  law  to  be  able  to  act 
for  himself.  If  that  be  so,  then  where 
there  is,  as  in  the  present  case,  lunacy  so 
great  that  the  person  who  suSers  fiom  it 
has  no  contracting  mind,  and  cannot  con- 
tract or  do  any  legal  act  for  himself  for 
want  of  mind,  as  the  principal  is  in  law 
incapable  of  doing  the  act  for  himself,  so 
his  agent  cannot  do  it  for  him.  Such 
lunacy,  therefore,  puts  an  end  to  the 
authority  of  the  agent,  and  if  any  agent 
acts  for  his  principal  after  such  lunacy  is 
brought  to  his  knowledge,  that  agent 
would  be  liable  to  any  person  with  whom 
he  so  dealt.  If,  therefore,  the  defendant's 
wife,  who  must  be  taken  to  have  known 
of  her  husband's  lunacy,  had  dealt  with 
anybody  to  whom  her  previous  authority 
had  been  held  out,  I  should  say  she  wonld 
be  wrongfully  acting  as  her  husband's 
agent,  although  being  a  married  woman 
it  would  be  difficult  to  make  her  liable. 
If  she  disclosed  her  husband's  lunacy  to 
the  person  with  whom  she  was  dealing, 
then  I  should  say  that  the  contract  would 
be  void  as  against  the  supposed  principal. 

The  second  question  to  be  considered 
in  this  case  is  on  whom  does  the  liability 


fell,  when,  as  here,  the  person  who  sup- 
plies the  goods  has  no  notice  of  the 
insanity  of  the  principal.  An  agent  may 
be  held  out  as  having  authority  in  one 
of  two  ways.  Where  some  instrument^ 
such  as  a  power  of  attorney,  asserts  that 
he  has  authority,  then  the  fact  of  the 
power  of  attorney  having  been  previously 
griven  is  an  assertion  that  the  person  hold- 
ing it  may  act  for  the  principal ;  a>nd  if 
the  agent  under  that  power  deals  with 
some  one  {MXX)rding  to  the  intention  of 
that  authority,  the  principal  is  bound. 

Another  way  in  which  an  agent  may 
be  held  out  as  having  authority  is  where 
the  principal  baa  held  out  his  agent  to 
certun  parties  as  having  authority  to  act 
for  him  in  particular  cases.  What,  thenj 
is  the  effect  of  the  insanity  of  the  prin- 
cipal on  contracts  made  by  the  agent  af- 
ter the  principal  has  become  insane,  but 
made  with  persons  who  being  aware  of 
the  authority  are  ignorant  of  the  subse- 
quent insanity  of  the  principal  P  It  seems 
to  me  that  a  person  who  deals  with  the 
agent  without  knowledge  of  the  prin- 
cipal's insanity  is  justified  in  so  dotting, 
and  that  the  insane  person  is  bound,  be- 
cause he  has  held  out  the  agent  as  having 
authority.  It  is  dif&cult  to  state  what 
are  the  grounds  upon  which  ihia  rule  is 
based.  It  is  sometimes  said  that  the 
right  depends  on  contract.  I  cannot  see 
it.  It  is  sometimes  pat  on  the  ground  of 
estoppel.  It  is  somewhat  difficult  to  see 
how  in  strictness  there  can  be  an  es- 
toppel. It  is  also  said  that  the  right 
depends  upon  representations  made  by 
the  principal,  upon  which  a  person  with 
no  notice  to  the  contrary  is  entitled  to 
act.  There  is  an  elaborate  note  in  Story  on 
Agency  (20),  by  the  editors  of  the  seventh 
edition,  in  which  they  say  the  rule  is  to 
be  defended  on  the  ground  of  pablio 
policy.  It  is  said  by  others  to  be  useful, 
as  rendering  effectual  business  transac- 
tions. To  my  mind,  the  better  way  of 
stating  the  rule  with  its  reason  is,  that  the 
principal  is  in  such  a  case  held  liable,  be- 
cause of  a  representation,  made  by  him 
when  he  was  sane  and  could  make  it,  to 
an  innocent  party,  upon  which  the  latter 
has  a  right  to  act  until  he  is  acquainted 

(20)  Story  on  Agaiey,  n.  481,  p.  610. 
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with  the  &ot  of  the  insanity.  Sapposiug 
there  is  no  insanity,  bat  a  person  holds 
oat  someone  as  his  agent,  and  then  of  his 
own  accord  withdraws  the  anthority.  As 
between  the  principal  and  the  agent,  the 
right  to  bind  the  principal  has  ceased. 
Bat  sappose  that  the  agent  does  a  wrong- 
fdl  act  by  dealing  with  a  third  person  aa 
though  the  anthority  continaed,  then  the 
role  is  that  if  the  agent  has  been  held 
ont  to  that  third  person  as  having  aatho. 
rity,  and  the  latter  deals  with  the  agent 
before  he  has  received  any  notice  of  the  re- 
vocation of  the  authority,  the  principal  is 
bound,  upon  the  ground  that  he  made  re- 
presentations apon  which  the  third  person 
bad  a  right  to  act,  and  that  he  cannot 
escape  from  the  consequences  of  those  re- 
presentations. It  is  true  that  if  the  prin- 
cipal becomes  insane,  he  cannot  himself 
give  notice  of  the  cessation  of  the  agency, 
and  he  may  thus  be  an  innocent  suSerer 
from  the  wrongful  act  of  the  agent.  But 
if  the  role  were  not  so,  then  the  other 
party,  who  is  also  innocent,  must  suffer, 
and  it  is  a  principle  of  law  that  when  it 
ia  a  question  which  of  two  innocent  par- 
ties shall  suffer,  that  one  most  suffer  who 
caused  the  state  of  things  upon  which  the 
other  has  acted.  Therefore,  in  my  opinion, 
an  insane  person  who  recovers  his  reason 
cannot,  after  his  recovery,  any  more  than 
if  he  had  never  been  insane,  say  that  an 
innocent  person  who  acted  upon  repre- 
sentations made  by  him  before  he  was  in- 
sane had  not  a  right  to  do  so.  A  difficulty, 
no  doubt,  arises  in  stating  a  general  prin- 
ciple applicable  to  such  cases  as  these ; 
but,  for  my  own  part,  although  it  is  not 
necessary  to  decide  the  question  to-day,  I 
should  think  that  the  same  rule  wocdd 
apply  in  the  case  of  the  principal's  death 
as  of  his  insanity,  and  that  if  representa- 
tions made  by  a  person  daring  his  life 
were  acted  npon  after  his  death  by  an  in- 
nocent party  without  any  knowledge  of 
the  death,  the  principal's  estate  would 
be  bound.  On  tiiese  grounds,  therefore, 
althongh  in  the  present  case  I  think  that 
the  authority  was  put  an  end  to  by  the 
defendant's  insanity,  and  that  the  agent 
had  no  authority  to  deal  with  the  plain- 
tiff, I  nevertheless  think  that  the  plaintiff 
can  recover,  because  representations  were 
made  by  the  defendant  whilst  sane  to  the 
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plaintiff,  upon  which  the  plaintiff  was  en- 
titled to  act  until  he  had  notice  of  the 
insanity,  and  no  such  notice  was  ever  given 
to  him.  The  rule  for  a  new  trial  must 
therefore  be  discharged. 

BbamwelIi,  L.J, — I  agree  with  the  judg- 
ment which  my  brother  Brett  has  deh- 
vored.  The  defendant  in  this  case  acted 
so  as  to  give  the  plaintiff  an  impression 
that  a  state  of  facts  existed  which  was 
tantamount  to  his  telling  the  defendant 
that  his  wife  had  authority  to  act  aa  his 
agent.  When  such  an  authority  has  been 
given  it  must  last  until  duly  revoked,  and 
until  notice  of  such  revocation  has  been 
given  to  all  the  interested  parties.  This 
is  the  general  and  well-established  rule. 
It  is,  however,  urged  that  this  rule  does  not 
apply  where  the  principal  who  gave  the 
agent  the  authority  has  beoome  insane, 
and  has,  as  it  is  said,  thereby  revoked  the 
authority.  Why  so,  one  may  well  ask  ? 
It  is  true  that  it  may  be  hard  on  the 
principal,  if  the  authority  is  not  thus  re- 
voked ;  but,  in  my  opinion,  it  would  be 
even  harder  on  the  agent.  Insanity  is 
not  a  privilege,  it  cannot  give  the  insane 
person  any  rights  which  he  would  not 
otherwise  have;  and  I  do  not  see  any 
reason  for  holding  that  insanity  intro- 
duces any  exception  into  the  law  of  prin- 
cipal and  agent.  I  do  not  think  it  would 
be  easy,  and  I  do  not  desire,  to  lay  down 
any  broad  rule  in  any  peremptory  terms. 
I  think  that  the  case  now  before  us  re- 
sembles the  case  of  a  goarantee.  A  man 
says  to  another  that  if  that  person  will 
supply  goods  to  a  named  person  he  will 
pay  for  them  until  he  revokes  that  pro- 
mise. Then  suppose  that  the  promisor 
does  intend  to,  and  does  attempt  to  re- 
voke this  promise;  bat  that  the  intelli- 
gence of  tiie  revocation  does  not  reach 
the  party  to  whom  the  promise  was 
made.  Surely  it  muat  be  considered  that 
there  was  ei^er  an  agreement  between 
the  parties,  or  else  there  was  a  license 
given  by  the  one  to  the  other,  that  the 
person  to  whom  the  promise  was  made 
may  act  in  a  certain  way,  and  this 
agreement  must  endure  until  rescinded, 
and  the  license  hold  good  until  revoked. 
I  think  that  my  brother  Brett  has  as- 
sumed    that    insanity   is    necessarily   a 
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rerooation  of  antiioritj;  now  I  am  not 
prepared  to  say  that  every  case  of  insaniiy 
wonld  revoke  the  authority  of  his  agent. 
I  should  think  it  would  have  to  be  a  case 
of  grave  insanity  amounting  to  dementia. 
Where  a  man  is  so  insane  as  to  have  no 
mind  at  all,  he  is  then  no  more  capable  of 
contracting  than  if  he  were  dead.  If  that 
were  so  in  this  case,  then  the  authority 
would  be  revoked.  However  that  may 
be,  I  think  my  brother  Brett  has  shewn 
that  the  plaintiff  in  this  case  is  entitled 
to  recover,  and  therefore  this  rule  must 
be  discharged. 

Bbett,  L.J. — I  am  requested  to  say 
that  Cotton,  L.J.,  agrees  in  the  conclu- 
sion to  which  we  have  come ;  but  he  de- 
sires that  it  should  be  understood  that  he 
does  not  wish  to  pledge  himself  to  a  de- 
cision that  the  authority  of  the  agent 
was  here  put  an  end  to,  or  that  in  cases 
of  insanity  an  agent's  authoriiy  can  be 
determined  until  there  has  been  a  find- 
ing by  a  commission  of  the  insanity  of 
the  principal.  He  bases  his  decision  in 
this  case  on  the  fact  that  there  was  an 
authority  given,  that  there  was  thus  a 
contract  between  the  giver  of  that  autho- 
rity and  the  person  to  Vhom  the  recipient 
of  that  authority  was  held  out  as  being 
clothed  with  that  authority,  that  that 
authority  had  not  been,  to  the  knowledge 
of  the  third  party  at  all  events,  revoked, 
and  therefore  that  the  contract  still  ex- 
isted. On  the  basis  of  that  contract,  the 
defendant  is  liable  to  the  plaintiff. 

I  may  add,  that  I  think  that  if  there 
was  any  question  of  the  amount  or  extent 
of  the  insanity  of  the  defendant,  that 
question  should  have  been  left  to  the  jury. 
I  understand  that  it  was  conceded  that 
the  defendant  was  so  insane  that  he  could 
not  enter  into  any  contract.  I  do  not 
think  mere  weakness  of  mind  would  suf- 
fice to  bring  a  case  within  the  rule  I  have 
laid  down. 

Order  discharged  and  judgment  af. 
firmed. 


Solicitors— A.  E.  Copp,  for  plaintiff;  Blake  &  Co., 
for  defendant. 


[IN  THE  COUBT  OF  APPEAL.] 
1879.        1 


LONO  V.  MttLAE.* 


May  8,  9,  U. 

VsTidor  and  Purchaser — Agreement  for 
Sale  of  Land — Contract  contained  in  more 
than  one  Document — Connection  of  Bocu- 
msnts  by  Beference — Statute  of  Frauds, 
a.  4s. 

The  plainHff  signed  the  following  memo- 
randum— I  agree  to  purchase  the  three 
plots  of  land  in  B.  Street,' H.,  for  3101.,  and 
to  pay  as  a  deposit  and  in  pmrt  payment  of 
the  purchase-money  31Z. 

The  defendant  signed  and  gave  to  the 
plaintiff  the  foUoming  receipt — Beoeived  of 
0.  L.  311.  as  a  deposit  on  the  purchase  of 
three  plots  of  land  at  S. 

Held,  that  the  two  documents  sufficiently 
referred  to  one  another  to  oonstitxtte  a  me- 
morandum  of  tJie  contract  uiUhdn  section  4 
of  the  Statute  of  Frauds. 

Appeal  &om  the  judgment  of  Manisty, 
J.,  given  on  farther  consideration  in 
favour  of  the  plaintiff. 

Claim  for  damages  for  breach  of  a  con- 
tract by  the  defendant  for  the  sale  of  land 
to  the  plaintiff,  to  recover  a  deposit  paid 
by  the  plaintiff,  and  for  damages  for  a 
fiaJse  representation  by  the  defendant  that 
he  had  authority  to  sell  the  land  for 
810L  The  defence  denied  the  EtUegations 
in  the  claim,  alleged  that  there  was  no 
contract  within  the  Statute  of  Frauds, 
and  set  out  facts  to  shew  that  the  plain- 
tiff knew  that  the  defendant  was  only  an 
agent ;  that  there  was  only  an  incomplete 
agreement  for  the  sale  of  the  land  founded 
on  a  mutual  mistake ;  that  the  defend- 
ant's principal  had  raised  the  price  of  tl^ 
land  without  informing  the  defendant; 
that  the  defendant  had  informed  the  plain- 
tiff of  this  as  soon  as  he  learned  it,  and 
had  offered  to  return  the  deposit  to  the 
plaintiff,  and  payment  into  Court  by  the 
defendant  of  311.,  the  amount  of  the 
deposit. 

At  the  trial  before  Manisty,  J.,  the 
following  facts  appeared  in  evidence : — 

The  plaintiff,  who  was  a  builder,  saw  a 
notice  board  on  some  land  in  Richfbrd 
Street,  Hammersmith,  stating  that  the 

*  Coram  Brannrell,  L.  J. ;  Baggalky,  L.  J. ;  and 
Thesiger,  L.  J. 
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land  was  for  sale,  and  giving  the  name  of 
the  defendant  as  the  person  to  whom 
applioation  ahonld  be  made.  The  plain- 
Ian  thereon  called  at  the  office  of  the 
defendant,  and  was  shewn  a  copy  of  the 
defendant's  monthly  register  which  con- 
tained the  following  entry : — "  Hammer- 
smith— Three  plots  of  freehold  building 

land price  31 OZ.  for  the  three  plots, 

.  or  1051.  each.  M."  The  defendant  then 
informed  the  plaintiff  that  these  particalars 
were  porrect,  and  that  he  was  prepared  to 
sell  the  land  on  those  terms.  The  plaintiff 
took  away  with  him  a  copy  of  the  register 
with  a  mark  placed  agamst  the  entry  set 
oat  above,  and  after  some  further  inter- 
views he  signed  the  following  agreement 
at  the  defendant's  office : — 

"  Auction  and  Estate  Agflnoy  OfBces,  8,  Welling- 
"ton  Road,  Sept.  21,  1877. 

"  I  hereby  agree  to  purchase  the  three 
plots,  48  ft.  frontage,  of  freehold  land  in 
Bichford  Street,  Hammersmith,  for  the 
sum  of  3101.,  and  I  agree  to  pay  as  a 
deposit  and  in  part  payment  of  tiie  afore- 
said purchase-money  the  sum  of  31Z.,  and 
to  complete  the  purchase  and  pay  the 
balance  of  the  purchase-money  on  or  be- 
fore the  5th  of  October  next. 

"  George  Long." 

The  defendant  having  received  the 
deposit  money  gave  the  plaintiff  the  fol- 
lowing receipt : — 

"Aoction  and  Estate  Agency  Offices, 

"  Sept.  21,  1877. 

"  Received  of  Mr.  G.  Long  the  sum  of 
dll.  as  a  deposit  on  the  purchase  of  three 
plots  of  land  at  Hammersmith. 

"  0.  W.  Millar." 

On  the  28th  of  September  the  plaintiff 
received  the  following  letter : — 

<■  Land,  Bichford  Street. 

"  Sir, — The  solicitors  to  the  freeholder 
write  me  to  say  that  he  will  not  sell  this 
at  the  original  price,  he  having  had  to 
pay  for  paving,  ao.  The  price  he  now 
wants  is  450Z.  If  yon  are  not  disposed  to 
give  this  sum  I  shall  be  prepared  to  re- 
turn your  deposit  in  exchange  for  the 
receipt  I  gave  you. 

"O.W.  Millar." 

The  plaintiff,  however,  claimed  to  have 
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the  land  at  the  price  originally  agreed  on, 
and  alleged  that  he  had  been  treating 
with  the  defendant  as  principal  in  the 
transaction,  and  that  no  intimation  had 
ever  been  given  to  him  that  the  defend- 
ant was  only  acting  as  agent.  After  some 
correspondence  had  passed  this  action  was 
brought. 

The  jary  found  in  answer  to  certain 
questions — 

That  the  defendant  contracted  to  sell 
the  land  absolutely  for  310Z. 

That  he  contracted  as  principal  as  be- 
tween himself  and  the  plaintiff. 

That  he  represented  to  the  plaintiff 
that  he  had  authority  to  sell  the  land  for 
3102.,  and  that  he  had  such  authority,  and 
they  assessed  the  damages  at  702. 

The  case  was  reserved  for  further  con- 
sideration, when  the  learned  Judge  held 
that  the  plaintiff  was  entitled  to  judgment 
on  the  first  part  of  his  claim,  and  the  de- 
fendant to  judgment  on  the  question  of 
the  false  representation.  He  also  held 
that  the  requirements  of  the  Statute  of 
Frauds  had  been  complied  with,  that 
there  was  a  binding  contract^  and  gave 
judgment  for  the  plaintiff  with  damages 
701. 

From  this  judgment  the  defendant  ap- 
pealed, and  he  also  obtained  a  rule  in  the 
Common  Fleas  Division  for  a  new  trial, 
on  the  ground  that  there  was  no  evidence 
to  support  the  second  finding  of  the 
jury,  and  that  the  verdict  was  against 
the  weight  of  evidence.  This  rule  was 
afterwards  made  absolute.  The  plaintiff 
appealed  from  that  decision,  and  this 
appeal  and  the  appeal  of  the  defendant 
from  the  judgment  of  Manisty,  J.,  were 
now  heard  together. 

HoU  and  8UU,  for  the  defendant.— The 
learned  Judge  gave  judgment  for  the 
plaintiff  on  the  finding  of  the  jury  that 
the  defendant  acted  as  a  principal,  and 
for  the  defendant  on  the  allegation  that 
there  had  been  a  misrepresentation  of 
authority.  He  held  also  that  the  provi- 
sions of  the  Statute  of  Frauds  had  been 
complied  with,  and  the  defendant  now 
appals  from  that  judgment.  The  con- 
tention of  the  defendant  is,  that  there  is 
no  memorandum  of  the  contract  signed 
by  the  party  to  be  charged  so  as  to  satisfy 
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the  Statute  of  Frauds.  There  are  three 
documents,  bat  only  one  of  them  is  an 
agreement,  and  that  is  signed  by  the 
plaintiff,  so  that  there  is  no  conuluded 
agreement  by  which  the  defendant  can  be 
bound.  Eren  if  all  the5pcamenta  be 
taken  together,  no  one  of  Wem  oontainB 
any  reference  to  either  jf  the  others. 
The  receipt  signed  bythe  defendant  does 
not  contain  the  name  of  any  vendor,  nor 
does  it  mention  the  price;  the  letter 
written  by  the  plaintiff  mentions  the  price 
but  not  the  name  of  the  vendor.  It  may 
be  probable  that  those  documents  refer  to 
the  same  subject-matter,  but  such  a  pro- 
bability will  not  satisfy  the  statute.  The 
principle  laid  down  in  Boyddl  y.  Drum- 
mond  (1)  governs  this  case.  Writings 
not  shewing  an  obvious  connection  cannot 
be  connected  by  parol  evidence  so  as  to 
make  a  contract.  The  documents  in  the 
present  case  amount  merely  to  a  statement 
of  facts,  one  term  only  of  the  intended 
contract  was  fixed,  and  no  binding  agree- 
men  was  entered  into — Smith  v.  Webater 
(2).  They  do  not  sufBoiently  refer  to  one 
another  to  constitute  a  binding  agreement, 
nor  do  the  terms  of  the  contract  appear 
on  the  &oe  of  the  receipt  and  letter  sought 
to  be  connected  together,  and  therefore 
they  do  not  come  within  the  principle  laid 
down  in  Bidgway  v.  Wliarton  (3).  The 
documents  must  refer  distinctly  to  each 
other  so  as  to  enable  the  subject-matter 
of  the  contract  to  be  identified — Bishton 
y.  WJicUmore  (4),  Williams  v.  Jordan  (6). 
Moreover,  even  if  it.be  considered  that 
these  documents  can  be  connected,  still 
the  defendant  cannot  be  held  liable  on  his 
signature,  for  it  was  not  af&zed  to  the 
document  as  a  signature  intended  to 
anthenticate  a  formal  contract,  nor  as 
intending  to  bind  him  ea  vendor,  and  a 
signature  afiB.zed  aMo  intuitu  is  not  a 
binding  signature  within  the  statute — 
Eley  V.   The  Positive    Oovemment  Life 

(1)  11  Eaat,  141. 

(2)  45  Law  J.  Bep.  Chanc.  430,  628;  a.  c.  Law 
Bep.  8Ch.D.49. 

(3)  6  H.L.  Cas.  238;. 8.  c.  27  Law  J.  Bep. 
Chanc.  46. 

(4)  47  Law  J.  Bep.  Chanc.  629;  a  c.  Law  Hep. 
8  Ch.  D.  467. 

(6)  46  Law  J.  Bep.  Chanc  681 ;  B.C.  Law  Bep. 
6  Ch.  D.  617. 
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A^twamee  Oonvpany  (6),  Vandenbergh  y. 
Spooner  (7),  Oatoti  v.  OcOon  (8),  It  is 
also  contended  that  the  defendant  was 
only  an  agent,  and  that  there  was  no  evi- 
dence on  which  the  jury  ought  to  have 
found  that  he  contracted  as  a  principal, 
and  therefore  he  is  entitled  on  this  appeal 
to  ask  for  judgment  to  be  entered  for 
him. 

F,  Turner  {A.  Mclniyre  with  him),  for 
the  plaintiff.-— It  is  not  necessary  that  all 
the  terms  of  the  contract  should  appear 
on  the  &oe  of  the  instrument  signed 
by  the  party  to  be  charged,  it  is  sufficient 
if  there  is  a  reference  in  one  document  to 
another — AUen  v.  Bennett  (9),  BoheU  y. 
Hutchinson  (10).  The  agreement  to  buy 
signed  by  the  plaintiff  refers  to  a  specific 
subject-matter,  and  this  subject-matter  is 
sufficiently  identified  and  referred  to  in 
the  receipt  and  subsequent  letter.  If  the 
receipt  establishes  that  a  purchase  had 
been  agreed  on,  then,  if  necessary,  parol 
evidence  might  be  given  to  connect  the 
various  documents — Ba/umarm  v.  James 
(11).  It  is  true  that  if,  notwithstanding 
the  insertion  of  the  names  of  the  parties 
in  a  contract,  it  is  also  intended  that  their 
signatures  should  be  affixed,  then  there 
wiU  not  be  a  binding  contract  until  they 
are  so  affixed,  and  that  is  the  principle  on 
which  Oatan  v.  Oaton  (8)  and  that  class 
of  cases  were  decided  ;  but  that  principle 
does  not  apply  to  this  case,  as  here  the 
names  of  the  parties  were  actually  and 
intentionally  attached  as  sigfuatures  to  the 
a^eement  and  receipt,  and  it  is,  there- 
fore, a  clearer  case  than  was  Jones  v.  The 
Victoria  Qraoing  Dock  Company  (12), 
where  the  signature  to  resolutions  pur- 
suant to -the  Companies  Act  was  held  a 
sufficient  signature  within  the  Statute  of 
Frauds. 

The  jury  have  found  that  the  defendant 

(6)  46  Law  J.  Bep.  Ezch.  68,  451 ;  s.  c.  Law 
Bep.  1  Ex.  D.  20. 

(7)  86  Law  J.  Bep.  Exch.  201  ;  s.  e.  Law  Bep. 

1  Exch.  316. 

(8)  36  Law  J.  Bep.  Chanc.  886 ;  s.  c.  Law  Bep. 

2  H.L.  127. 

(9)  3  Taunt.  169. 

(10)  3  Ad.  &  E.  866 ;  8.  c.  4  Law  J.  Bep.  K.B. 
201. 


(11)  Law  Bep.  3  Ch.  App.  608. 

(12)  —       -  -       


46  Law  J.  Bep.  Q.B.  219 ;  a.  c  Law  Bep. 
2  Q.B.  D.  314. 
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contracted  as  principal,  and  it  is  not  com- 
petent for  him  to  contend  that  he  signed 
as  agent,  when  there  is  no  statement  to 
that  effect  on  the  face  of  the  docnment 
signed  by  him — Higgtns  t.  Senior  (13). 
Jones  T.  Littledcde  (14),  Short  r.  Spark' 
man,  (15),  OcOder  v.  DoleU  (16). 
Moll,  in  reply. 

Our.  adv.  mdt. 

Bkamweix,  L.J.  (on  May  14). — ^These 
appeals  most  be  dismissed.  The  Divi- 
sional Oonrt  has  directed  that  there  shall 
be  a  new  trial  on  the  ground  that  the 
yerdict  is  not  justified  by  the  evidence, 
and  we  have  not  had  any  grounds  pointed 
ont  to  us  sufficiently  strong  to  entitle  us 
to  dissent  firom  that  opinion,  or  to  lead 
ns  to  overmle  the  discretion  of  the 
Divisional  Court.  That  disposes  of  the 
appeal  of  the  plaintiff. 

The  appeal  of  the  defendant  from  the 
judgment  of  Manisty,  J.,  raises  two  ques- 
tions. The  first  is  the  question  of  the 
sufficiency  of  the  memorandum  in  writing 
which  is,  in  certain  cases,  required  by  the 
Statute  of  Frauds.  I  think  that  there  is 
here  a  sufficient  memorandum,  although 
there  is  a  question  about  the  name  of  the 
vendor  with  which  I  will  deal  presently. 
I  think  that  Bddgway  v.  Wharton  (3)  and 
Baumannv.  James  (11)  are  in  point  and 
are  decisive.  The  plamtiff  has  undoubt- 
edly signed  a  document,  the  agreement 
of  the2lBt  of  September,  which  contained 
a  description  of  the  land  and  the  price  to 
be  paid,  so  that  that  document  signed  by 
him  would,  if  he  were  the  party  to  be 
charged,  bind  him.  But  the  question  is 
wheuier  the  defendant,  whom  it  is  here 
sought  to  charge,  has  signed  a  document 
so  as  to  bind  himself.  He  signed  a  re> 
ceipt  which  mentions  the  plaintiff,  the 
d^sit,  and  the  name  of  the  land,  and  I 
think  that  this  receipt  contains  a  sufficient 
reference  to  the  agreement  signed  by  the 
plaintiff  and  that  the  two,  if  placed  side 
by  side,  would  suffice  to  make  a  complete 
written  agreement.  For  the  word  "pur- 
chase "  in  the   receipt    signed  by  the 

(IS)  8  Mee.  &  W.  884. 

(14)  6  Ad.  &  E.  486. 

(15)  2  B.  &  Ad.  962. 

(16)  40  Lav  J.  Rep.  CJ>.  224;  8.  c.  Law  Rnp. 
6  C.P.  486. 


defendant  would  then  be  shewn  to  refer 
to  the  agreement  to  purchase  made  by 
the  plaintiff  and  embodied  in  the  docu- 
ment signed  by  him.  Bddgway  v.  Wharton 
(3)  is  in  point.  There  a  letter  referred 
to  another  paper**  which  contained  the 
necessary  detail^or  instructions,  and 
the  instructions  \o  referred  to  were 
allowed  to  be  connected  with  the  letter, 
and  parol  evidence  was  admitted  to  shew 
what  they  were.  The  principle  seems  to 
be  this.  Suppose  A.  writes  to  B.,  "  I 
will  give  1,0001.  for  your  land,"  and  he  also 
mentions  all  the  terms  in  detail.  B. 
answers  in  a  hurry  and  writes — "  I  accept 
your  offer."  In  such  a  case  B.'s  signa- 
ture is  attached  to  nothing  but  the 
words — "  I  accept  your  offer,"  but  after- 
wards when  the  two  writings  are  brought 
together  and  placed  side  by  side  the  in- 
ference is  plain,  and  the  evidence  required 
to  shew  that  the  offer  referred  to  in  B.'s 
acceptance  is  the  same  offer  as  that  made 
by  A.  can  be  given  by  parol,  without 
infringing  the  rule  that  there  must  be  a 
memorandum  in  writing.  The  case  be- 
fore us  is,  however,  stronger  in  &vour  of 
the  plaintiff  than  the  mnstration  just 
given. 

Then  the  question  may  be  whether, 
assuming  the  memorandum  to  satisfy  the 
statute  in  other  respects,  the  naipe  of  the 
seller  is  mentioned.  That  comes  to  this, 
is  the  defendant  the  vendor  P  If  he  be, 
then  the  vendor's  name  appears,  and  if 
he  be  not  the  vendor,  then  the  contract 
does  not  satisfy  the  statute ;  but  this 
point  does  not,  having  regaxd  to  the 
findings  with  which  we  nave  to  deal,  now 
arise. 

We  have  been  asked  to  give  judgment 
for  the  defendant,  but  as  there  is  some 
evidence  on  the  part  of  the  plaintiff,  and 
the  receipt  given  by  the  defendant  him- 
self is  in  some  degree  in  favour  of  the 
plaintiff,  we  cannot  do  so.  The  defend- 
ant's appeal  from  the  decision  of  ManisW, 
J.,  must  be  dismissed,  and  the  plaintiff's 
appeal  from  the  order  of  the  Common 
Fleas  Division  must  also  be  dismissed,  so 
that  there  must  be  a  new  trial. 

Baqoallat,  L.J. — I  am  of  the  same 
opinion.  I  think  we  are  at  liberfy  to 
read  the  two  documents  together,  and 
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tbat  they  form  a  snffioient  memorandam 
of  agreement  to  satisfy  the  statate.  The 
defeadant  may  have  signed  the  document 
on  his  own  hehalf,  bat  it  is  open  for  him 
to  shew  that  it  tras  not  so,  and  that  he 
signed  it  for  some  one  else.  Bat  prima 
facie  there  is  a  good  memorandum  within 
the  statate.  It  appears  to  me  that  the 
true  principle  is  this — it  is  not  necessary 
that  there  should  be  any  specific  descrip- 
tion of  the  first  document  contained  in  the 
second.  It  is  sufficient  if  a  reference  to 
another  document  is  shewn  to  be  in- 
tended, and  the  identity  of  the  subject- 
matter  of  that  document  is  established. 
It  is  clear  that  iu  the  present  case  such  a 
reference  was  intended,  and  the  docu- 
ment referred  to  is  sufficiently  identified. 
This  appears  to  be  so  in  the  present  case, 
and  consequently  I  am  of  opinion  that 
the  judgment  of  Manisty,  J.,  was  right. 

Thesigeb,  L.J. — The  question  in  this 
case  is  whether  there  is  a  sufficient  me- 
morandum of  this  contract  in  writing  ta 
satisfy  the  Statate  of  Frauds.  It  is  clear, 
and  indeed  not  disputed,  that  unless  the 
two  documents  can  be  connected,  there  is 
no  sufficient  note  or  memorandum,  and 
for  this  ireason,  that  the  receipt  does  not 
contain  one  of  the  terms  of  the  purchase, 
that  is  t9  say  the  price  to  be  paid  for  the 
land.  Therefore  it  is  clearly  necessary 
that  the  two  documents  should  be  con- 
nected, and  it  is  also  clear  that  if  the 
case  of  Boydell  v.  Drummond  (1)  is  right, 
and  if  we  follow  it,  then  that  connection 
cannot  be  proved  by  parol,  but  most  ap- 
pear on  the  face  of  the  documents.  From 
that  case  it  appears  that  if  the  docaments 
in  relation  to  the  contract  songht  to  be 
established  are  only  proved  to  form 
part  of  one  conttnuous  transaction,  that 
is  not  enough  to  make  the  docaments 
capable  of  being  read  together.  But 
though  parol  evidence  cannot  be  given  to 
connect  them  unless  they  contain  in 
themselves  some  actual  reference  to  one 
another,  yet  it  can  be  given  to  earmark 
or  identify  something  referred  to  in  the 
documents  which,  if  referred  to,  makes 
the  written  documents  capable  of  being 
read  together.  That  appears  &om  the 
case  of  Eddgway  v.  Wharton  (8)  in  the 
House  of  Lords.    There  one  of  the  doca- 


ments contained  a  reference  to  certain 
instractions,  and  it  was  held  that  parol 
evidence  might  be  given  to  shew  that  the 
instructions  were  in  writing,  and  that 
the  document  containing  them  wsis  the 
thing  referred  to  as  "the  instruOtions  " 
in  the  other  document.  The  principle 
is  no  other  than  that  doctrine  of  law 
which  admits  parol  evidence  to  explain  a 
latent  ambiguity  in  a  document.  But 
though  parol  evidence  may  be  given  to 
identify  something  referred  to  in  a  written 
docoment,  it  most  appear  on  the  face  of 
the  document  that  the  'words  used  are 
words  which  will  suit  the  written  dooa- 
ment  which  is  produced  as  the  thing  re- 
ferred to.  The  qaestion  is  whether  the 
terms  used  in  the  written  docaments 
here  are  sufficiently  applicable  to  the 
receipt. 

Bat  considering  that  the  words  are 
not  used  by  lawyers,  nor  in  a  technical 
sense,  but  in  an  informal  manner,  it  may 
be  said  that  under  the  term  "  the  pur- 
chase "  the  parties  may  well  have  in- 
tended the  agreement  of  purchase  which 
had  been  drawn  up,  and  which  contained 
all  the  terms  of  the  bargain  except  the 
name  of  the  vendor.  It  seems  to  be 
no  more  straining  language  in  this  case 
to  say  that  the  words  "  the  purchase  " 
refer  to  the  agreement  to  purchase  than 
it  was  in  Allen  v.  Bennett  (9)  a  strain- 
ing of  language  to  hold  that  an  order 
for  goods  written  and  signed  by  the 
vendors  in  a  book  belonging  to  the  pur- 
chaser could  be  connected  with  a  letter 
written  to  an  agent  and  containing  the 
name  of  the  purchaser  and  with  a  letter 
of  the  purchaser  to  the  vendor  claiming 
performance. 

Assuming  that  the  two  documents 
may  be  connected  together,  then  comes 
the  objection  that  the  name  of  the  ven- 
dor is  not  stated. 

I  am  of  opinion  that  that  objection 
cannot  prevul.  We  are  entitled  to  take 
into  consideration  that  the  two  documents 
are  exclusively  between  two  parties  and 
relate  to  the  purchase  of  land,  and  that 
one  of  the  documents  signed  by  one  of 
the  parties  is  in  the  form  of  a  final  agree- 
ment, and  that  under  this  final  agree- 
ment  a  deposit  is  to  be  made.  When 
then  we  find  the  other  party  signing  a 
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receipt  for  the  amount  of  the  deposit, 
and  we  note  that  his  sig^tare  is  in  no 
way  limited  as  a  signaturB  by  an  agent, 
or  as  a  mere  receipt  for  some  purpose 
other  than  as  purchase-money  paid  on  a 
sale ;  when  we  find  such  an  unqualified 
receipt  and  signature,  though  we  are 
confined  within  the  limits  of  the  two 
documents,  it  is  a  fair  interpretation  that 
the  signature  to  the  receipt  is  that  of  the 
other  party  to  the  memorandum.  That 
being  so  we  are  entitled  to  read  the  two 
doonments  together,  and  then  they  form  a 
sufficient  memorandum  in  writing  to 
satisfjr  the  Statute  of  Frauds.  The  onlv 
remaining  question  is  one  of  fact.  It 
seems  to  me  that  there  was  some  OTidenoe 
to  go  to  the  jury,  that  though  one  of  the 
parties  was  an  estate  agent  and  was 
known  to  be  such,  and  though  the  bar- 
gain was  made  at  his  office,  yet  he  made 
it  with  the  intention  of  binding  himself 
personally.  Therefore  there  is  not  suf- 
ficient ground  for  entering  judgment  for 
the  defendant.  The  appeal  must  be  dis- 
missed. 

Afpeai  dismimed. 


Solicitors — FatanoD,  Sons  &  Gamer,  for  plaintiff; 
Cod  &  Longstaflb,  for  defendant. 
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{THK  QDBKN  On  the  proaeoiHon, 
of  THB  QUABDIANS  OF  THE  TAD- 
CASTEB  UNION  V.  THE  aUABOIANS 
or   THE   LEEDS   UNION. 

Poor — Divided  Parishes  and  Poor  iMm 
Amendment  Act,  1876  (39  ^  40  Viet.  e. 
61),  s.  34 — Settlement  ly  Residence — Ille- 
gitimate Child  living  wpartfrom  Mother — 
11  ^  12  Viet.  e.  111.  «.  1 ;  9  *  10  Viet, 
e.  66.  s.  1. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Eep.  M.0. 129.] 


Vou  48.— ().B.,  Cf .  ft  ExcB. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1879.        1  BUKKB  V.  KOONBT. 

April  8.     J  SAME  V.  SAME. 

Practice-^Order  XXIX.  rule  1 — Action 
dismissed  for  Want  of  Prosecution — Appeal 
from  Order — Power  to  enlarge  Time — 
Order  LIV.  rule  41— Order  LVII.  rule  6. 

The  Oowt  or  a  Judge  has  power  under 
Order  LIV.  rule  4,  and  Order  LVII.  rule 
6,  to  enlarge  the  time  for  appealing  against 
on  order  of  a  Master  made  under  Order 
XXIX.  rule  1,  dismissing  an  aeiion  for 
vwnt  of  proseauHan,  even  after  srueh  order 
has  taken  effeet  and  the  aeOon  has  become 
dismissed,  and  when,  as  decided  by  Whist* 
ler  V.  Hancock  (47  Law  J.  Bep.  Q.B.  152 ; 
B.  o.  Law  Bep.  3  Q.B.  D.  83),  there  is  no 
power  to  enlarge  the  time  for  doing  any- 
thing in  such  action. 

The  first  of  these  actions  was  an  action 
for  rent  which  was  brought  by  the  plain- 
tiff in  the  Mayor's  Court,  liondon,  and 
was  removed  by  eertiorari  to  this,  the 
Common  Pleas  Division.  That  action 
proceeded  to  a  close  of  the  pleadings  and 
was  set  down  for  trial  at  Guildhall  on 
the  27th  of  last  December.  The  second 
action  was  brought  by  the  same  plaintifE 
against  the  same  defendant  for  dilapida- 
tiona  in  respect  of  the  same  premises  for 
which  the  action  for  rent  was  brought. 
Such  second  action  was  brought  in  the 
Queens  Bench  Division,  find  in  such 
second  action  defendant  delivered  in  Fe- 
bruary last  interrogatories  for  the  plain- 
tiff to  answer. 

The  plaintiff  being  away  in  Italy  with 
the  documents  required  for  preparing  the 
answers,  orders  were  made  fix>m  time  to 
time  extending  the  time  for  answering 
these  interrogatories,  and  an  order  was 
also  made  transferring  the  action  from 
the  Qaeen's  Bench  to  this  the  Common 
Pleas  Division,  and  consolidating  the 
two  actions.  Afterwards,  on  the  26th 
of  March  last,  an  order  was  made  by 
Master  Dodgson  which,  whether  it  was 
an  order  agreed  to  or  not,  was  not  a 
consent  order  in  the  ordinary  accepta- 
tion of  that  term.  It  was  not  heaided 
in  the  two  actions  but  in  Bwrhe  v. 
Booney,  and  the  order  was  that  "this 
action  be  disnussed  with  costs,  to  be  taxed 
4H 
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and  paid  to  the  defendant  by  the  plaintiff 
for  irant  of  prosecntion,  nnless  an  affi- 
davit in  answer  to  the  interrogatories  be 
filed  on  the  31st  of  March."  The  Slst  of 
March  was  a  Monday,  and  on  the  Satur- 
day preceding  a  clerk  of  the  plaintiff's 
Bouoitor  went  to  take  ont  a  s-nmmons  to 
extend  the  time  for  answering  the  inter, 
rogatories  for  a  short  time  longer,  as  the 
plaintiff  had  only  just  then  arrived  in 
England,  bnt  being  too  late  owing  to  the 
offices  closing  eany  on  a  Satni^y,  he 
was  unable  to  get  a  summons.  On  leav- 
ing the  office  h&met  a  clerk  of  the  defen. 
dant's  solicitor  and  told  him  what  had 
happened,  and  according  to  his  account 
the  clerk  of  the  defendant's  solicitor 
stated  that  he  would  mention  it  to  the 
managing  clerk,  and  that  no  doubt  no 
advantage  would  be  taken  of  the  slip 
which  had  been  so  made.  On  Monday, 
the  Slst,  the  summons  was  taken  out, 
returnable  the  next  day,  by  which  an  ap- 
plication was  made  to  extend  the  time 
for  filing  the  affidavit.  That  application 
was  refused  on  the  ground  that  the  order 
had  dismissed  the  action  unless  the  affi- 
davit answering  the  interrogatories  was 
filed  by  the  Slst  of  March,  and  that 
therefore  the  action  being  gone  there  was 
no  power  to  extend  the  time  for  filing 
such  affidavit.  Thereupon  the  plaintiff 
went  by  way  of  appeal  to  Denman,  J.,  at 
chambers,  and  applied  not  only  to  extend 
the  time  for  answering  the  intOTrogatories 
but  also  to  extend  the  time  for  appealing 
firom  the  order  of  Master  Dodgson  of  the 
26th  of  March.  The  four  days  allowed 
by  the  rules  for  appealing  from  such 
order  having  elapsed,  and  the  action  hav- 
ing been  dismissed,  it  was  suocessfnlly 
contended  that  the  whole  proceedings 
were  at  an  end,  and  there  could  therefore 
be  no  appeal.  The  application  to  the 
learned  Judge  accordingly  failed,  and  the 
defendant's  solicitor  afterwards  went  to 
Guildhall  with  the  order  dismissing  the 
action  and  presented  it  there  to  the  Asso- 
ciate, and  so  got  the  action  which  had 
been  set  down  for  trial  struck  out  of  the 
list.  The  plaintiff  now  appealed  from 
the  decision  of  Denman,  J.,  at  chambers. 

Wathins  WilUamt  and  Beid,  in  support 
of  the  motion.    The  plaintiff  seeks  to 


vary  or  set  aside  the  order  of<  Master 
Dodgson  of  the  26th  of  March,  and  he 
now  aaka  to  extend  the  tim£  for  so  ap- 
pealing against  such  order.  The  oases 
of  Wlnstler  v.  Haneoek  (1)  and  WalUt  v. 
Hepburn  (2)  were  oited  and  relied  on  at 
ohambers  on  behalf  of  the  defendant  as 
authorities  to  shew  that  there  was  no 
jurisdiction  to  grant  the  application  of 
the  plaintiff,  inasmuch  ta  the  action  was 
gone  by  virtue  of  the  order  of  the  26th 
of  March.  The  action  cannot  be  at  an 
end  for  all  purposes,  or  else  there  would 
be  no  power  to  issue  execution  for  the 
costs.  The  Court  can  always  exercise 
power  over  its  own  process — Ooeker  v. 
Tompest  (3). 

[LoBD  GoLKBiDOE,  C.J. — We  shall  feel 
bound  to  act  according  to  WkisUer  v. 
Haneoek  (1),  and  therefore  the  only  ques- 
tion is  whether  that  case  applies  here.] 

That  case  is  distinguishable  from  the 
present  one,  where  the  plaintiffis  seeking 
to  appeal  against  the  order  of  the  26th  of 
March  dismissing  the  action.  It  would 
destroy  the  right  of  appeal  from  such  an 
order  if  no  appesil  would  lie  after  the 
action  had  been  dismissed,  for  the  order 
might  HiHTnim  the  action  at  once,  or  be- 
fore the  four  days  allowed  by  Order  LIV. 
rule  4  for  appealing  from  the  Master's 
order  had  elapsed.  There  would  be  great 
injustice  if  the  plaintiff  could  not  here 
appeal,  for  the  pleadings  in  the  first  ac- 
tion had  been  finished  and  the  cause  pro- 
perly entered  for  trial,  and  yet  the  defen- 
dant got  such  action  stayed  by  shewing 
the  onler  of  the  26th  of  March  to  the  as- 
sociate. 

[Willis,  for  the  defendant,  stated  that 
the  two  actions  had  been  made  one  action 
and  so  treated  by  the  parties.] 

The  order  of  the  26th  of  March  oould 
only  properly  refer  to  the  second  action, 
and  there  is  therefore  good  reason  why  the 
plaintiff  should  be  allowed  to  appeal. 
Then  under  Order  LVII.  rule  6  the  Court 
or  a  Judge  has  power  to  enlarge  the  time 
for  appealing,   although  the  four  days 


(1)  47  Low  J.  Rep.  Q.B.  162  ;  b.  c.  Law  Rep.  3 
O  B  D  83 

(2)  Law' Rep.  8  Q.B.  84,  note. 

(8)  7  Mee.  &  W.  502 ;  s.  c.  10  Law  J.  Hep. 
Ezch.  195. 
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g'ven  by  Order  LTV.  mle  4  for  appealing 
Dm  a  Master's  order  hare  expired. 

[LoPBS,  J. — ^Does  it  not  come  to  asking 
for  time  in  an  action  which  is  dead,  and 
therefore  is  it  not  within  Whistler  v.  Han- 
eock  (1)  P] 

No,  for  otherwise  there  would  be  an 
end  to  all  appeals  against  snch  orders. 

WiUis  and  MouUon,  contra. — This  case 
cannot  be  distinguished  from  that  of 
Whistler  v.  Hancock  (1).  This  is  an  ap> 
plication  to  extend  the  time  for  appealing 
against  the  order  of  the  Master  after  the 
fonr  days  have  elapsed,  and  after  the 
order  took  effect,  and  the  action  has  been 
dismissed.  There  is  therefore  no  action 
in  existence  between  these  parties,  and 
WhisHer  v.  Hancock  (1)  applies. 

[LoPKS,  J. — ^You  say  the  order  was  in- 
torlocntory  up  to  the  end  of  the  four  days 
allowed  for  appealing  against  it,  bnt  that 
when  that  time  had  elapsed  it  was  final.] 

Yes,  and  the  action  being  gone,  this 
Court  has  no  longer  any  jnrisdiotion  in 
the  matter.  Even  if  this  Court  has  power 
to  give  leave  to  appeal,  yet  after  the  time 
limited  by  the  roles  for  appealing  has  ex- 

Sired,  the  Court  of  Appeal  has  refused  to 
o  so  unless  there  be  very  special  circum- 
stances for  granting  it,  and  a  mistake  or 
misunderstanding  of  the  rules  is  not  such 
a  special  circumstance  as  will  induce  the 
Court  to  enlarge  the  time — The  Interna, 
iional  IHnancial  Society  v.  The  Oity  of 
Moscow  Oas  Company  (4)  and  Krehl  y. 
BurreU  (6).  Next,  there  is  no  ground  for 
appealing.  By  the  consolidation  order 
there  was  in  fact  only  one  action  and 
only  one  action  was  set  down  for  trial. 

[Gbovb,  J.— If  the  order  of  the  26th  of 
March  was  so  worded  as  to  apply  to  the 
two  actions  so  that  the  first  action  which 
was  simply  for  rent,  was  thereby  dis- 
missed, it  must  have  been  wrong.] 

The  order  applied  only  to  the  second 
action,  but  the  actions  had  been  consoli- 
dated as  they  might  be  by  Order  LI.  mle 
4.  In  Mr.  Wilson's  note  to  that  rule  at 
page  291  of  his  book  on  the  Judicature 
Acta  and  Rules  he  says :  "  The  term,  con- 
solidation of  actions,  is  used  in  two  senses 

(4)  47  Law  J.  B*p.  Chanc.  268;  g.c.  Lnw  Rep. 
7  Cb.  D.  241. 

(St  48  Law  J.  Rep.  Chnnc.  262 ;  s.  c.  Law  Rep. 
10  Oh.  D.  420, 


— ^First,  if  the  plaintiff  brings  two  actions 
against  the  same  defendant  for  matters 
which  might  properly  be  consolidated  in- 
one  action,  and  the  double  proceeding  is 
shewn  to  be  vexatious,  the  Court  in  the 
exercise  of  its  ordinary  power  to  prevent 
any  abuse  of  ite  own  process  will  consoli- 
date the  actions.  That  is  to  aay,  will  stey 
proceedings  absolutely  in  one  action,  and 
require  the  plaintiff  to  include  the  whole 
of  the  claims  in  the  other." 
W.  WiLUamM  replied. 

LosDCoLEBiDaK,C.J.  [  After  stattDg  the 
facte  as  above  detailed,  his  Lordship  pro- 
ceeded as  follows] — The  matter  now 
comes  before  this  Court  on  an  application 
amongst  other  things  to  extend  the  time 
for  appealing  from  the  order  of  Master 
Dodgson,  and  the  first  and  most  im- 
portant answer  to  this  is  that  there  is  no 
jurisdiction  to  give  further  time,  and  the 
decision  of  the  Queen's  Bench  Division  in 
Whistler  v.  Hancock  (1)  is  cited  as  an 
authority  to  that  effect,  followed  as  it 
has  been  by  the  Exchequer  Division  in 
Wallis  V.  Hepburn  (2).  Now  if  that  case 
of  Whistler  v.  Hancock  (1)  applied  to 
the  present  case  I  should  certainly  act  in 
accordance  with  it  whatever  might  other- 
wise be  my  opinion  in  this  matter,  but. 
it  appears  to  me  that  that  case  is  not 
only  distinguishable  from,  but,  when 
properly  looked  at,  has  no  applica- 
tion whatever  to  the  present  case.  If 
I  may  be  allowed  to  say  so,  the  learned 
Judges  were  perfectly  right  in  deciding 
Whistler  Y.  Hancock  (1)  as  they  did,  and  h 
that  case  had  come  before  me  I  should 
have  decided  it  in  the  same  way  as  they 
did.  The  great  distinction  between  that 
case  and  tibe  present  is  this,  that  in 
Whistler  v.  Hancock  (1)  the  order  dis- 
missing the  action  was  onappealed 
Mainst  and  in  force,  and  what  the  Queen's 
Bench  Division  decided  was,  that  whilst 
there  remained  nnappealed  an  order  dis- 
missing the  action  everything  done  after, 
wards  m  the  action  was  without  jurisdic- 
tion. In  the  report  of  the  case  in  the  Law 
Journal  Beporto  this  more  fully  appears, 
and  it  is  there  shewn  that  the  ground 
which  both  the  learned  Judges  took  in 
giving  their  decision  was  that  the  plain- 
tiff in  that  case  had  not  done  the  very 
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thing  which  he  is  now  aeekine  to  do.  In 
the  statement  of  that  case  m  the  Law 
Joornal  Beports  it  is  said :  "  On  the  15th 
of  December  the  defendant  obtained  an 
order  from  a  Master  under  Order  XXIX. 
rale  1,  dismissing  the  action  for  want  of 
proeeontion,  nnJess  statement  of  claim 
be  delivered  within  a  week.  The  plain- 
tiff did  not  comply  with  this  order,  nor 
appeal  against  ii,  but  on  the  22nd  of 
December  took  oat  a  sammons  to  set 
aside  his  appearance  in  the  action."  It 
appears  that  failing  on  that  summons 
the  plaintiff  afterwards  on  the  Ist  of 
January  obtained  an  order  &om  a  Master 
giving  farther  time  for  delivering  state- 
ment of  claim,  and  that  that  last  order 
was  rescinded  by  a  Judge.  The  plaintiff 
then  appealed  against  this  decision  of 
the  Jndge.  It  must  be  remembered  that 
the  order  dismissing  the  action  was  still 
standing,  and  accordingly  in  giving 
judgment  the  Lord  Chief  Justice  says : 
"  I  think  the  learned  Judge  was  right  iu 
rescinding  this  order,  which  the  Master 
bad  no  jurisdiction  to  make.  If  before 
the  expiration  of  the  time  limited  by  the 
order  of  the  15th  of  December,  and  be- 
fore the  plaintiff  fell  under  the  operation 
of  that  order,  he  had  obtained  an  order 
calling  on  the  defendant  to  shew  cause 
why  tiie  appearance  should  not  be  set 
aside,  he  might  have  succeeded  upon  the 
merits,  bnt  he  did  not  do  this  while  the 
action  was  in  existence.  Therefore  be- 
fore he  CQuld  make  good  any  ground 
against  the  defendant's  right  to  appear, 
the  plaintiff  himself  ceased  to  have 
any  right  to  go  on  with  his  action." 
With  every  word  of  this  I  entirely  con- 
cor.  Then  my  brother  Manisty  puts  his 
finger  on  the  veiy  point  which  from  the 
first  I  thought  <£stinguiBhed  that  case 
from  the  present  one.  He  says :  "  The 
mistake  made  by  the  plaintiff  was  in  not 
including  in  his  summons  to  set  aside  the 
appearance  a  sammons  to  set  aside  the 
order  of  the  15th  of  December.  As  he 
did  not  do  this,  the  latter  took  effect,  and 
I  think  the  learned  Judge  at  chambers 
was  quite  right  in  holding  that  the 
blaster  had  after  that  no  jurisdiction  to 
make  the  order  which  he  assumed  to 
make  on  the  Ist  of  January." 

The  case  of  WalUs  v.  Hephvm  (2)  was 


exactly  the  same  as  WhieGsr  v.  Hcmooch 
(1),  and  was  one  in  which  the  plaintiff 
attempted  to  extend  the  time  for  taking  a 
step  in  the  action  whilst  the  order  dismis. 
sing  the  action  was  in  force.  Neither  of 
those  cases  conflicts  with  what  we  are  now 
deciding ;  but,  on  the  contrary,  they  both 
strongly  shew  that  the  learned  Judges 
who  decided  them  would  in  such  a  case 
as  the  present  one  decide  as  we  are  now 
deciding.  Here  there  is  an  order  made 
by  a  Muter  affecting  the  plaintiff.  It  is 
true  it  is  an  order  dismiHsing  the  action, 
bnt  it  is  nevertheless  an  order  within  the 
meaning  of  rale  4  of  Order  LIV.,  and 
consequently  the  plaintiff,  being  a  person 
affected  by  such  order,  may  appeal  there- 
from. Within  what  time?  Why  "within 
four  days  after  the  decision  complained 
of,  or  such  farther  time  as  may  be  allowed 
by  a  Judge  or  Master."  To  make  that 
rule  conclusive  against  the  plaintiff  in  the 
way  contended  n>r  on  beluJf  of  the  de- 
fendant there  must  be  added  to  it  these 
words,  "  except  where  ihio  order  sought 
to  be  appealed  from  is  an  order  dismissing 
the  action,  and  the  four  days  have 
elapsed."  I  decUne  to  insert  any  such 
words.  Then  Order  LVII.  rale  6,  states 
that  "  A  Court  or  a  Judge  shall  hare 
power  to  enlarge  "  the  time  "  for  doing 
any  actor  taking  any  proceeding  upon 
such  terms  (if  any)  as  the  justice  of  the 
case  may  require,  and  that  may  be  done 
"  altboDgh  tiie  application  for  the  same 
is  not  made  until  after  the  expiration  of 
the  time  appointed  or  allowed."  It  has 
been  urged  on  the  part  of  the  defendant 
that  at  the  time  of  the  application  to  ex- 
tend the  time  for  answering  the  inter- 
rogatories there  never  was  any  intention 
to  appeal  against  the  order.  No  doubt 
there  was  not,  and  if  the  defendant  had 
not  taken  advantage  of  the  slip  made  by 
the  derk  to  the  plaintiff^s  solicitor,  no 
appeal  would  have  been  sought.  But  for 
that  very  reason,  where  there  has  been  an 
attempt  to  do  injustice  it  would  be  a  pro- 
per case  within  Order  LVII.  rale  6,  for 
enlarging  the  time.  An  additional  reason 
for  applying  that  rale  to  this  case  is 
that  by  so  doing  we  shall  be  assimilating 
the  practice  to  what  it  was  before  the 
Judicature  Act,  when  a  judgment,  though 
regularly  signed,  could  always  have  been 
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set  aside  on  mch  terms  as  the  Goort 
thoTigh.t  jast.     At  all  events  the  present 
case  comes  within  Order  LVII.  role  6, 
and  I  see  no  reason  why  the  time  for  ap- 
pealing against  the  order  of  the  26th  of 
March  should  not  be  enlarged,  and  I  de- 
cline to  pat  any  limiting  words  which 
should  exclude  orders  dismissing  actions 
from  the  power  of  enlarging  the  time 
of  appealing  from  them.     With  regard 
to  the  merits  I  say  nothing.     The  Judges 
of  the  Court  of  Appeal  in  the  cases  of 
The  Intemaiumal  Ftnanoial  Society  v.  The 
Oily    of  Mosoov)  Qas   Oompany  (4)  and 
Krehl  y.  Bwrrell  (5),  to  which  we  have 
been  referred,  do  not  limit  the  discretion 
of  the  Court,  but  only  lay  down  certain 
rules  for  guiding  the  Court  in  the  exercise 
of  that  power.    The  only  point  which  re- 
mains for  me  to  notice  is  that  this  is  a 
consolidation  action.   The  difficulty  in  the 
way  of  Mr.  Willis  was  the  form  of  the  or- 
der of  the  26th  of  March,  because  if  that 
was  made  in  both  actions  it  was  plainly 
wrung  as  regards  the  first  action,  since 
in  thfVb  action  the  plaintiff  was  in  no  way 
in  &Qlt,  and  therefore  Mr.  Willis  was 
obliged  to  contend  that  the  actions  had 
been  consolidated  into  one  action.    There 
is,  however,  no  authority  for  shewing 
that  the  Court  has  any    power  to  ex- 
tinguish an  action  and  to  create  another, 
but  the  defendant  himself  got  the  order 
in  the  second  action,    and  treated  the 
two  actions  as  separately  existing,  for  he 
got  the  first  struck  out.  I  am  of  opinion, 
for  the  reasons  I  have  given,  that  this 
order  of  my  brother  Denman  refusing  to 
extend  the  time  for  appealing,   on  the 
ground  that  he  had  no  jurisdiction,  was 
wrong.     The  matter  must  now  go  back 
to  the  Master  to  be  decided  on  its  merits. 
Gbovb,  J. — ^I  am  of  the  same  opinion, 
I  have  nothing  to  add  to  what  my  Lord 
has  stated  with  regard   to  Whistler  v. 
Haneock  (1).  There  tiiere  was  an  attempt 
to  take  a  step  in  an  action  when  that 
action  was  gone,  which  is  very  different 
from  the  question  whether  a  party  should 
be  allowed  to  appeal  against  an  order  dis- 
missing his  action.      The  difficulty  in 
this  case  was  in  saying  when  there  should 
be  no  appeal,  at  what  time  would  the 
order  dismissing  the  action  be  absolutely 
final.     Suppose  the  order  said  that  the 
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action  should  be  now  dismissed,  could 
there  be  no  appeal?  or  when  did  the 
action  become  dead?  The, answer  ac- 
cording to  Order  LIV.  rule  4,  was  that 
there  were  four  days  after  the  order  within' 
which  the  plaintiff  might  appeal,  but  if 
so,  why  should  it  be  said  that  after  those 
four  days  it  became  final  and  there  could 
be  no  appeal,  if  a  Court  or  Judge  thought 
fit  to  grant  further  time?  Order  MV. 
rule  4,  states  four  days  "  or  such  further 
time  as  may  be  allowed  by  a  Judge  or 
Master,"  and  Order  LVII.  rule  6,  enables 
a  Court  or  Judge  to  extend  the  time 
after  the  time  allowed  has  expired.  Then 
why  should  a  different  rule  prevail  re- 
specting an  order  dismissing  an  action 
than  in  the  case  of  any  other  order  ?  Mr. 
Willis  failed  to  shew  any  reason  why 
there  should  be  a  difEerent  rule,  and  I  do 
not  see  why  such  an  order  should  stand 
on  a  different  ground  from  any  other 
order.  Then  the  next  question  is,  whe- 
ther there  has  been  shewn  sufficient 
reason  in  this  case  to  induce  us  to  extend 
the  time.  I  think  there  has,  first,  because 
the  clerk  of  the  plaintiff's  solicitor  was 
told  that  no  advantage  would  be  taken 
of  the  mistake  he  had  committed  in 
being  too  late  on  the  Saturday  to  take 
out  the  summons — ^for  if  advantage  had 
not  been  taken  of  this  the  Master  would 
have  granted  a  day  or  two  longer  to 
answer  the  interrogatories,  and  so  there 
has  been  a  miscarriage — and,  secondly, 
because  the  order  dismissing  the  action 
was  drawn  up  in  this  form,  namely, "  that 
this  action  be  dismissed,"  leaving  it  un- 
certain whether  it  meant  both  actions  or 
which  action.  The  defendant  treated  it 
as  meaning  both  actions,  for  he  thereby 
got  rid  of  both  actions.  Now  the  first 
action  was  perfectly  regular,  and  there- 
fore if  the  order  dismissed  both  actions  it 
was  clearly  wrong,  and  thero  ought  to  be 

Eower  to  appeal  against  it.  We  do  not, 
owever,  now  decide  the  appeal.  We 
only  ^ve  time  to  appeal,  and  I  think 
that  there  is  ample  reason  why  we  should 
in  the  exercise  of  our  discretiou  give 
time  to  appeal. 

Lopes,  J. — ^For  some  time  I  have  been 
unable  to  distinguish  this  case  from  that 
of  Whistler  v.  Hancock  (1),  although  I 
have  had  every  desire  to  do  so,  as  the 
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merits  of  the  present  case  are  with  the 
plaintiff.  Upon  looking  more  carefully 
into  Wliistler  y.  Hancock  (1)1  think  there 
is  a  difference  between  that  case  and  the 
present ;  there  the  order  sought  for  was 
an  extension  of  time  for  delivering  a  state- 
ment of  cljaim  after  the  action  had  been 
dismissed,  while  here  it  is  an  application 
to  extend  the  time  for  appealing,  and  I 
think  that  it  comes  within  Order  LIV. 
rule  4  and  Order  LVII.  rule  6,  and  there- 
fore the  decision  of  mj  brother  Denman 
was  wrong. 

Bule  absolute  accordingHy. 


SolicitoiB — Billing  &  Kent,  for  plaintiff; 
Books  dc  Co.,  for  defendant. 


3iJ^  .  «!^  /?^/  ^///t: 


[IN  THE.QUEEN'S  BENCH  DIVISION.] 

1879.     1 
May  30.   >         kino  v.  datenpobt. 
June  11.  J 

Practice — Default  of  Pleading — Order 
ditmissing  Action  in  Default  of  Delivery 
of  Statement  of  Claim  vniJm,  a  Sjpecified 
Time — Consent  of  Parties— Judicaiwre  Act, 
1875,  Ordw  XXIX.  r.  1. 

An  order  was  made  on  the  6th  of 
May,  dismissing  an  action  for  want  of 
prosecution,  wdess  the  plaintiff  delivered 
his  statement  of  claim  within  fourteen 
days,  which  expired  on  the  20th  of 
May.  On  the  19th  of  May  the  plaintiff  took 
o^it  a  summmis  to  extend  the  time,  hut  the 
swmmons  was  not  served  on  the  defendant 
until  the  20th  of  May,  the  day  on  which  it 
was  made  returnable,  when  it  was  agreed 
in  writing  between  the  parties  that  it  sfwuld 
be  adjourned  tUl  noon  the  follotoing  day. 
Accordingly,  the  summons  came  on  for  hear- 
ing before  a  Master  on  the  21st  of  May, 
and  an  order  was  made  extending  the  time 
for  delivery  of  the  statement  of  claim : — 
Held,  thai  the  order  made  on  the  6th  of 
May  could  nnt  be  enlarged  by  the  mere  con- 
sent of  the  parties,  that  the  action  was  dead. 


and  that  the  Master,  therefore,  had  nopwris- 
diction  upon  a  subsequent  appUcatum  to 
gramt  the  plaintiff  further  time  for  delioering 
a  statement  of  daim. 

This  was  an  appeal  &om  au  order  of 
Pollock,  B.,  made  at  chambers,  reversing 
an  order  made  by  a  Master,  on  the  21st 
of  May,  giving  farther  time  to  the  plain- 
tiff to  deliver  his  statement  of  daim  in 
an  action. 

The  writ  in  the  action  was  issned  on  the 
12th  of  March,  and  appearance  was  en> 
tered  on  the  2()th  of  March.  On  the  1st 
of  May  the  time  expired  for  the  deliveiy 
of  the  statement  of  claim,  and,  on  the  5th 
of  May,  the  defendant  took  out  a  sommona 
(under  Order  XXIX.  rale  1)  to  have  the 
action  dismissed  for  want  of  prosecution. 
On  the  6th  of  May  an  order  was  made 
dismissing  the  action  unless  a  statement 
of  claim  should  be  delivered  within  four- 
teen days.  On  the  19th  of  May  the  plain- 
tiff took  out  a  summons  to  have  the  time 
extended,  but  owing  to  the  &ult  of  a 
clerk  the  summons  was  not  served  on  the 
defendant  until  the  following  da^.  On 
the  20th  of  May,  the  day  on  which  the 
summons  was  returnable,  such  summons 
was  by  the  written  consent  of  both  par- 
ties adjourned  till  the  following  day  at 
noon.  On  the  21st  of  May  the  summons 
was  heard  by  a  Master,  and  an  order 
made  that  the  plaintiff  should  have  seven 
days  peremptory  to  deliver  his  statement 
of  claim.  Pollock,  B.,  reversed  the  deci- 
sion of  the  Master. 

Winch,  for  the  plaintiff.— The  Master 
bad  jurisdiction  to  make  the  order  of  the 
21st  of  May.  Whistler  v.  Hancock  (1) 
is  distinguishable,  for  here  the  pkun- 
tiff  had  till  the  20th  of  May  to  de- 
liver his  statement  of  claim,  and  the  sum- 
mons to  extend  the  time  was  taken  out 
before  the  expiration  of  the  time  limited 
by  the  order  of  the  6th  of  May.  The 
defendant  consented  in  writing  that  the 
summons  should  not  be  heard  until  the 
21st  of  May,  and  such  consent  was  suffi- 
cient to  extend  the  time  of  the  first  order 
for  another  day— ^imiroMe  y.  Evelyn  (2). 

(1)  47  Law  J.  Sep.  0,3.  162 ;  a.  c.  Lav  Bep.  8 
Q.B.  C.  88. 

(2)  Weekly  Notes  of  the  24tli  of  May, 
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King  ▼.  Davenport,  QS. 

IKe%en«,forthedefencl&nt. — The  Master 
acted  without  jnrisdiotion,  inasmnch  as 
the  action  was  dead  on  the  21  st  of  May, 
when  the  further  order  was  made  extend- 
ing the  time  for  the  delivery  of  the  state- 
ment of  claim — Whistler  y.  Sancoek  (1). 
The  mere  consent  of  the  parties  could 
not  of  itself  avail  to  enlarge  the  order  of 
the  Goort. 

Pes  Cubiah  (3). — This  appeal  against 
the  order  of  PoUock,  B.,  must  be  dis- 
missed. The  action  came  to  an  end  when 
the  day  fixed  by  the  order  of  the  6th  of 
May  expired,  and  that  order  could  not  be 
enlarged  by  the  mere  consent  of  the  par- 
ties. The  order  of  the  Master,  therefore, 
made  on  the  21  st  of  May  was  without 
jurisdiction,  and  was  properly  reversed 
by  the  Judge. 

Appeal  dismissed. 


SoUeitoTS — Brook   Se   Chapman,   for   {daintiff; 
A.  DigglM,  for  defftDdant. 
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[IN  THE  QUEEK-S  BENCH  DIVISION.] 

1879.     1 
June  19    I  HAEGREAVBS  ».  SIMPSON. 

Corrupt  Practices  (Municipal  Eleeiions') 
Aei,  1872  (35  ^  36  Vict.  e.  60),  sec.  3— 
Treating — Befreshment  to  Voters — Muni- 
cipal Sleetion — Oorrupt  Practices  Pre- 
vention Act,  1854  (17  $■  18  Viet.  e.  102), 
«ec.  23. 

The  Oorrupt  Practices  (Municip<^  EleC' 
sums)  Act,  1872,  incorporates  t?ie  pro- 
visions of  section  23  o/17  ^  18  Vict.  e.  102, 
and  makes  it  an  offence  to  give  refreshment 
to  voters  at  a  mvnicipal  ejection. 

In  this  case  &  rule  nisi  had  been  ob- 
tained calling  on  the  CounW  Oonrt 
Judge  of  Cumberland  and  the  ^fendant 
to  shew  cause  why  the  County  Court 
Judge  should  not  proceed  to  hear  and 
determine  eight  plaints  brought  by  the 

(3)  Cockbuni,  L.C.J.,Vuid  HeUor,  J. 


plaintiff  against  the  defendant  in  the 
County  Court.  In  each  of  the  plaints, 
the  plaintiff  sued  for  a  penalty  of  forty 
shillings,  for  illegal  treating  by  the  de- 
fendant at  a  municipal  election.  The 
proceedings  were  taken  under  the  Corrupt . 
Practices  Prevention  Act,  1854  (17  &  18 
Vict.  c.  102),  sec.  28,  bat  the  County 
Court  Judge  thought  that  he  had  no 
jurisdiction  to  hear  the  case,  being  of 
opinion  that  the  Act  was  not  applicable 
to  municipal  elections,  notwithstanding 
the  provisions  contained  in  35  b  36 
Vict.  c.  60.  sec.  3. 

Day  and  Tennant  shewed  cause. — The 
provisions  of  the  23rd  section  of  the 
Corrupt  Practices  Prevention  Act,  1854 
(17  &  18  Vict.  c.  102),  are  not  appli- 
cable to  municipal  elections.  By  the 
Corrupt  Practices  (Municipal  Elections) 
Act,  1872  (35  &  36  Vict.  c.  72),  sec. 
3,  "the  offences  of  bribery,  treating, 
undue  influence  and  personation  shall 
be  deemed  to  be  corrupt  practices  at 
an  election  for  the  purposes  of  this 
Act.  The  terms  "bribery,"  "treatiug," 
"undue  influence"  and  "personation" 
shall  respectively  include  anything  com- 
mitted  or  done  before,  at,  alter  or  with 
renwot  to  an  election,  which  if  done 
berore,  at,  afler  or  with  respect  to  an 
election  of  members  to  serve  in  Parlia- 
ment, would  render  the  person  committing 
or  doing  the  same  liable  to  any  penalties, 
punishments  or  disquaUfications  for 
bribery,  treating,  undue  influence  or 
personation,  as  the  case  may  be,  under 
any  Act  for  the  time  being  in  force  with 
respect  to  election  of  members  to  serve 
in  Parliament."  The  tenns  "  bribwy," 
"  treating  "  and  "  undue  influence  "  are 
respectively  defined  in  17  &  18  Vict.  c. 
102.  sect.  4.  sub-sect.  3,  4  &  5 ;  and 
"  treating  "  is  an  offence  which  can  only 
be  committed  by  a  candidate,  and  which 
renders  him  liable  to  a  penidty  of  502. 
The  28rd  section  of  the  same  Act  enacts 
that  "  the  giving  or  causing  to  be  given  to 
any  voter  on  the  day  of  nomination  or  day 
of  polling,  on  account  of  such  voter  having 
polled  or  being  about  to  poll,  any  meat, 
drink  or  entertainment,  by  way  of  re- 
freshment, or  any  money  or  ticket  to 
enable  snoh  voter  to  obtain  refreshment, 
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Hargreaw*  r,  Simpaon,  Q.B. 

ahail  be  deemed  an  illegal  act,  and  the 
person  so  offending  shall  forfeit  the  sum 
of  forty  shillings  for  each  offence  to  any 
person  who  shall  sue  for  the  same, 
together  with  fnll  costs  of  suit."  Bnt 
this  provision  is  entirely  distinct  from 
treating  as  defined  in  section  4 ;  it  ex- 
tends to  all  persons,  is  qnite  independent 
of  a  cormpt  motive,  and  the  penally  is 
only  forty  shillings.  The  term  "  treating," 
as  used  in  35  £  36  Yict.  o.  60.  sect.  3, 
relates  only  to  treating  as  defined  by 
17  &  18  Vict.  o.  102.  sect.  4,  and  conse- 
qnently  the  23rd  section  of  the  latter  Act 
has  no  application  to  a  municipal  elec- 
tion. 

Hunter  snpported  the  role. —  The 
Le^slatore  intended  that  the  same  law, 
which  governed  parliamentary  elections 
with  reference  to  corrupt  practices, 
should  apply  also  to  municipal  elections. 
It  is  quite  true  that  the  doing  of  certain 
things  may  be  an  offence  independently 
of  a  corrupt  motive,  but  the  title  of  the 
Act  of  1854  shews  what  the  object  of  the 
Act  was.  If  the  contention  on  the  other 
side  is  allowed,  there  can  be  no  penalty  at 
all  for  treating  at  a  municipal  election 
unless  it  be  by  a  candidate. 

GocKBUBN,  L.G.J. — I  think  that  this 
rule  must  be  made  absolute.  It  seems  to 
me,  having  regard  to  the  general  scope 
of  the  Corrupt  Practices  (Municipal  Elec- 
tions) Act,  1872,  that  it  was  intended  to 
embrace  the  23rd  section  of  the  Act  of 
1854  relating  to  parliamentary  elections. 
It  is  true  that  the  offence  created  by 
section  23  is  not  in  terms  called  a 
"cormpt  practice"  or  "treating,"  bnt 
I  think  that  the  object  of  the  Legis- 
lature was  to  consider  it  as  such,  though 
certainly  it  is  not  so  serious  an  offence  as 
it  would  be  if  it  came  within  the  pro- 
visions of  section  4.  I  cannot  bring 
myself  to  believe  that  the  Legfislature 
could  ever  have  intended  that  an  offence 
under  section  23  at  a  parliamentarT 
election  could  be  less  an  offence  witu 
regard  to  a  municipal  election.  Accord* 
ingly  I  think  the  County  Court  Judge 
was  wrong  in  refosing  to  hear  the  case. 

Lush,  J. — I  think  it  is  dear  that,  under 
the  Act  of  1872,  municipal  elections  were 
intended  to  be  put  on  the  same  footing  as 


parliamentary  elections.  The  only  ques- 
tion therefore  for  us  is  whether  the 
Leg^lature  have  used  words  sufficientiy 
explicit  to  give  effect  to  iiheir  intention. 
I  ^ink  that  they  have,  and  that  this  case 
ought  to  go  hack  to  be  heard  by  the 
County  Court  Judge. 
Manistt,  J. — I  am  of  the  same  opinion. 

Rule  absolute. 


Solicitors — J.  R.  Tind&le,  aeent  for  T.  Johnson, 
Curlisle,  for  plaintiff;  Snarpe  &  Ullithome^ 
agents  fbr  K  &  £.  L.  Hongh,  Carlisle,  for 
defendant. 


[IN  THE  QUEEira  BENCH  DIVISION.] 
1879.        1  mLLOB  (appeliatd)  v.  dbh- 
March  26, 29.  J        hah  (respondent). 

Elementary  EAucation,  Act,  1870  (33  ^ 
34  Vict.  0.  75),  «.  74i— Factory,  Education 
of  Children  employed  in — Bye-laws  of 
School  Board  compelling  Attendance. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  113.] 


1879, 
May  7 


{' 


THE  QUEEN'S  BENCH  DIVISION.] 
THI    SCHOOL    BOABD    FOB  IX>irDON 

(appellants')    v.  habtet    (re- 
^ondent). 

Elementary  Education — ^39  ^  40  Vict, 
c.  79.  s.  12.  nib-sect.  2 — Attendance  Order 
—Non-complianoe,  Second  Oase  of — Pre- 
vious Conviction  for  Non-compliance — Evi- 
(Jence— 34  ^  35  Viet.  e.  112.  s.  18. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  130.] 
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TH£    QCXEN  t.   THK    BISHOP 
OF  OXFOSD. 


[IN  THE  aUEElTS  BENCH  DIVISION  AND 
IN  THE  COTJET  OF  APPEAL.] 

{Jifj^eai,  from  the  Queen's  Bench  Dtvinom.) 

1879.      , 
Feb.  27,  28.) 

March  8. 

April  23,  24, 

25,  26,  27, 

28,  29,  30, 

May.  30. 

Ohtiroh  Diseipline  Act  (8^4  Vict.  e. 
86),  ».  B— Meaning  of  the  Words  "It  shaU 
be  lawful " — Obligaiion  on  Bishop  to  issue 
a  Oommission  or  to  send  the  case  to  the  Pro- 
vindal  Oowrt — Complaint  by  Parishioner 
against  Clerk  for  alieged  Ecclesiastical 
Offence — Writ  of  Mandamus — Public  Wor- 
ship Begulation  Act,  1874  (37  &■  38  Vict. 
c.  85). 

A  parishioner  of  the  parish  of  C.  made  a 
complaint  to  the  Bishop,  under  the  Church 
Discipline  Aet  {Z  gf  4t  Vict.  c.  86.  «.  8),  in 
respect  of  offences  committed  by  the  rector 
of  the  parish  against  the  laws  ecclesiastical. 
ByS  ^  4,  Viet.  c.  86.  ».  3,  it  is  provided 
that,  "•»  every  case  of  any  clerk  in  Holy 
Orders  who  may  be  charged  with  any 
qffenee  against  the  laws  eocletiastieal,  or 
concerning  whom  there  may  exist  scandal 
or  evU  report  as  having  offended  against 
the  said  laws,  it  shaU  be  lawful  for  the 
Bishop  of  the  diocese  teOhin  which  the 
offence  is  alleged  or  reported  to  Jtave  been 
committed,  on  the  appiUcation  of  any  party 
complaining  thereof,  or  if  he  shaU  think 
fit  ^  his  own  mere  motion  to  issue  a  com- 
mission  .  .  .  for  (he  purpose  of  maJemg 
ingviru  as  to  the  grounds  of  such  charge  or 
r^ort. '  By  section  13  t<  m  further  pro- 
mded  that  "it  shaU  be  lawfiU  for  the 
Bishop,  if  he  think  fit,"  to  smd  the  case, 
by  letters  of  request,  to  the  Oowrt  of  Appeal 
of  the  province,  there  to  be  heard  and  de- 
termined. The  Bishop  declined  to  issue  a 
commission  or  to  settd  the  case  to  the  Pro- 
vincial Court,  not  on  the  ground  that  the 
matters  complained  of  were  not  offences 
against  the  ecclesiastical  law  or  were  of  too 
unsubstantial  a  character  to  call  for  in- 
guiry,  but  on  the  ground  that  the  rector  was 
of  advanced  age,  and  that  the  complaint  was 
made  in  opposOion  to  the  expressed  wishes 
Voh  48.— a.B..  C.F.  &  'Sam, 


of  the  great  majority  of  the  parishioners. 
A  writ  of  mandamus  was  then  applied  for, 
directed  to  the  Bishop,  commanding  him  to 
issue  a  commission  to  inquire  into  the 
matter  of  the  complaint,  or  to  send  the 
case  to  the  Provincial  Court  by  letters  of 
request: — Held,  by  the  Q^^een's  Bench 
Division,  that  the  rule  for  the  mandamus 
must  be  made  altsolute,  inasmuch  as  the 
words  "it  shaU  be  lawful,"  tn  3  4*  4  Vict, 
c.  86.  s.  8,  imposed  a  duty  which  required 
the  exercise  of  the  power  in  the  dreum- 
stances  contemplated  by  the  statute. 

The  refusal  of  the  Bishop  was  founded 
not  on  the  nature  of  the  complaint  or  on  the 
right  of  the  applicant  to  seek  redress,  it 
being  admitted  that  there  had  been  such  a 
substantial  departure  by  the  rector  from 
the  established  ritual  as  amounted  to  an 
offence  against  the  ecclesiastical  law: — 
Held  fortlier,  that,  wider  these  oiroum. 
stances,  the  Court  ought  not,  in  the  exercise 
of  its  discretion,  to  refuse  to  issue  the  uirit. 

Held,  by  the  Court  of  Appeal  reversing 
<Ae  decision  of  the  Queen's  Bench  Division, 
that  the  words  "it  shaU  be  lawful"  are 
in  this  section  permissive,  not  compulsory, 
and  confer  on  the  Bishop  a  discretion,  so 
that  he  can,  under  section  3  of  B  Sf  4s  Vict, 
c.  86,  refuse  to  Mow  any  proceedings  to  be 
instituted  against  a  derk  who  has  offended 
against  the  laws  ecelesiasHcal. 

Under  the  Public  Worship  Begulation 
Act,  1874  (37  ^  38  Vict.  c.  85),  which 
applies  also  to  offences  such  as  formed  the 
subject  matter  of  the  complaint  by  the  appli- 
cant, there  is  no  provision  for  the  summon- 
ing of  a  commission  of  inquiry,  but  three 
parishioners  can  set  the  Bishop  in  motion, 
who  then  has  an  arbitrary  discretion  to 
determine  whether  the  suit  shall  proceed  or 
not.  It  is  further  provided  by  section  18 
that,  where  sentence  has  been  pronounced 
agamst  an  inoumbent  for  an  cffence  under 
3^4  Vict,  0.  86,  he  shall  not  also  be 
proceeded  against  under  the  later  Act,  and 
vice  versa : — Held,  by  the  Queen's  Bench 
Division,  and  by  the  Court  of  Appeal 
affirming  the  decision  of  the  Queen's  Bench 
Division,  ^at  the  Public  Worship  Regula- 
tion Act,  1874,  does  not  repeal  the  earlier 
statute  and  does  not  preclude  a  promoter 
from  applying  to  the  Bishop  to  take  pro- 
ceedings under  it;  for  that  the  Public 
41 
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Tie  Queen  y.  The  Bithop  of  Onffori  (Jfp.),  Q-S. 

Worship  BegulationAetwae  intended  to  pro- 
vide a  more  expeditious  and  a  more  simple 
procedure  in  oriminal  eeclesiastical  suits. 

Judgment  of  Wiqhtman,  J.,  in  The 
Qaeen  v.  The  Bishop  of  Chichester  (29 
Law  J.  Bep.  Q.B.  23),  approved  and 
/Mowed. 

This  was  an  application  by  Dr.  Julius, 
a  parishioner  of  Glewer,  a  parish  in  the 
diocese  of  Oxford,  for  a  mandamns  to  the 
Bishop  of  Ozforid  commanding  him  to 
issne  a  commission,  nnder  S  A;  4  Yict.  c. 
86  (1),  to  enquire  into  a  complaint  against 
the  BoT.  T.  Garter,  the  rector  of  the 
parish,  which  charged  him  with  the  adop- 
tion of  illegal  practices  in  the  celebration 
of  the  Holj  Communion,  and  with  the 
nse  of  anantborised  vestments,  or  to  send 
the  case  \aj  letters  of  request  to  the  Pro- 
vincial Court. 

The  complainant  applied  to  the  Bishop 
to  issne  the  commission  on  the  11th  of 
July,  1878,  and  on  the  10th  of  August 


(1)  By  3  &  4  Vict.  c.  86,  the  Church  Discipline 
Act,  section  8,  it  is  enacted, — 

"That  in  every  case  of  any  clerk  in  Holy 
Orders  of  the  United  Church  of  England  and 
Ireland  'who  may  be  charged  with  any  offence 
against  the  laws  ecclesiastical,  or  concerning 
whom  there  may  exist  scandal  or  evil  report  as 
having  offended  against  the  said  laws,  it  snail  be 
lawful  for  the  Bishop  of  the  diocese  within  which 
the  offence  is  alleged  or  reported  to  have  been 
committed,  on  the  application  of  any  party  com- 
plaining thereof,  or  if  he  shall  thiijc  fit  of  his 
own  mere  motion,  to  issue  a  commission  tmder 
his  hand  and  seal  to  five  persons,  of  whom  one 
shall  be  his  vicar-general,  or  an  archdeacon  or 
roral  dean  within  the  diocese,  for  the  purpose  of 
making  inquiry  as  to  the  grounds  of  such  charge 
or  repwt,  |iroTided  always  that  notice  of  the  in- 
tention to  issue  such  conunission  under  the  hand 
of  the  Bishop,  containing  an  intimation  of  the 
nature  of  the  offence,  together  with  the  names, 
condition  and  residence  of  the  party  on  whose 
application  or  motion  such  commission  shall  be 
about  to  issue,  shall  be  sent  by  the  Bishop  to  the 
party  accused  fourteen  days  at  least  before  such 
commission  shall  issue." 

By  section  13  the  Bishop  of  the  diocese  within 
which  the  accused  clerk  holds  preferment,  or  if 
he  hold  no  preferment,  then  the  Bishop  of  the 
diocese  within  which  the  offence  is  alleged  to 
have  been  committed,  is  empowered  "in  any  case 
if  he  shall  think  fit  either  in  the  first  instance  or 
after  the  Commissioners  shall  have  reported  .  .  . 
to  send  the  case  by  letters  of  reqnest  to  the  Court 
of  Appeal  of  the  province  ..." 


his  solicitors  received  the  following  letter 
&om  the  Bishop  : — 

"  Gentlemen, — In  reply  to  your  letter,  I 
can  only  say  that  I  have  not  yet  been  able 
to  satisfy  myself  as  to  the  best  way  of 
dealing  with  the  complaint  to  which  it 
refers.  The  repeated  occurrence  of  &il- 
nres  daring  the  last  few  years  in  the  con- 
duct of.le^  proceedings  of  this  kind  has 
had  a  tendency  to  cover  all  persons  oon* 
cemed  in  them  with  ridicule,  and  to  bring 
on  the  Church  itself  some  contempt  which 
I  would  not  willingly  increase.  In  this 
case  I  have  farther  to  consider  tiiat  the 
complaint  is  made  in  opposition  to  the 
strongly  expressed  wish  of  the  great  ma- 
jority  of  the  parishioners,  and  that  the 
person  complained  of  is  a  clergyman  in 
advanced  years,  generally  respected  and 
even  beloved  by  those  who  know  him.  I 
mention  these  considerations  not  as  afEord- 
ing  an  answer  to  yoor  client's  complaint, 
but  as  reasons  wMch  impose  on  me  the 
dnty  of  taking  unusual  care  in  deciding 
on  the  course  which  I  ought  to  adopt." 

Application  was  again  made  to  the 
Bishop  on  the  22nd  of  October,  when  he 
replied  that  while  certain  appeals  were 
pending  in  the  Queen's  Bench  Division, 
he  "  was  nnwUling  to  add  to  the  large 
amount  of  costly  and  abortive  litigation 
from  which  the  Church  has  already  suf- 
fered so  much  discredit." 

On  a  further  application  being  made 
on  the  12th  of  November,  1878,  tiie 
Bishop  referred  the  complainant  to  his 
last  letter. 

The  complainant  then  applied  to  the 
Queen's  Bench  Division  for  a  rule  for  a 
mandamus. 

A  rale  nisi  having  been  granted, 

The  Bishop  of  Oxford  appeared  to  shew 
cause  in  person. — The  question  turns 
upon  the  construction  to  be  placed  on  the 
3rd  section  of  the  Church  Discipline  Act. 
I  contend  that  the  words  of  this  section 
do  not  take  away  the  discretion  of  the 
Ordinary  as  to  permitting  or  refusing  his 
office  to  be  promoted —PMUtmore'<  Eod^. 
siasUcdl  Law,  p.  1320.  The  words,  "it 
shall  be  lawful  for  the  Bishop,  on  the 
application  of  any  party  complaining,  or, 
if  he  shall  think  fit,  on  his  own  mere 
motion,  to  issue  a  .  commission,"  mean 
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that  a  Bishop  might  do  it  on  his  own 
mere  motion  without  ttn  application,  and 
that  he  might  do  it  on  an  application. 
The  third  section  was  simply  intended 
to  confer  a  power  to  be  exercised  at  dis. 
cretion  and  not  to  impose  a  duty;  the 
natural  grammatical  meaning  is  that  the 
Bishop  is  to  be  at  liberty  to  issue  the 
commission  in  either  of  the  two  cases. 
The  identical  question  came  before  this 
Court  in  1859  in  The  Queen  v.  The  Bishop 
of  Ohiohester  (2).  In  that  case  the  Courib 
refused  to  entertain  the  application  for  a 
mandamus,  and  though  it  was  refused  by 
two  Judges  on  another  ground,  Wight- 
man,  J.,  was  of  opinion  that  there  was  a 
discretionaiy  power  in  the  Bishop  as  to 
the  issuing  a  commission  of  enquiry.  In 
Bennett's  Case  (3)  Lush,  J.,  expressed  his 
ooncnrrence  with  the  view  taken  by 
Wightman,  J.,  in  the  Bishop  of  Ohiehes- 
ier's  Oase  (2),  that  the  Bishop  had  a  dis- 
cretion to  grant  or  refuse  the  commission. 
Lfush,  J.,  there  said,  "  We  think  we  ought 
not  to  compel  the  Bishop  to  institute 
proceedings  in  this  matter  when  he,  in 
the  exercise  of  his  discretion,  has  arrived 
at  the  oonclusion  that  he  ought  not  to  do 
80;"  and  again,  "We  think  we  ought 
not  to  force  the  Bishop  to  exercise  a 
jurisdiction  which  he,  in  the  exercise  of  a 
mature  judgment,  thought  he  ought  not 
to  exercise  and  refused  to  exercise."  The 
effect,  therefore,  of  the  decision  was  that 
the  Bishop  had  a  discretion  and  ought 
not  to  be  mterfered  with  in  the  exercise 
of  it.  Then  again,  in  the  case  of  E»  parte 
Edwards  (4)  Selbomo,  L.C.— "  The  sta- 
tute has  imposed  upon  the  Bishop  the 
dntv  of  issuing  a  oommission  on  any  case 
which  he  might  consider  a  proper  case. 
....  Doubtless  it  was  for  him  to  exercise 
a  discretion  whether  he  will  or  will  not 
issue  the  oommission  when  he  had  received 
the  application."  The  clear  effect  of 
these  decisions  is  to  establish  that  the 
Bishop  has  a  discretion.  If  the  conten. 
tion  of  the  applicants  is  well  founded,  the 
practical  result  would  be  to  compel  the 
Bishop  to  issue  his  commission  in  any 

(2)  2  E.  &  E.  209 ;  8.  c 29  Law  J.Bep. (13. 23. 
(3^  Shaw's  Special  Keport,  1869. 
(4)  43  Law  J.  Bap.  Chanc.  360;  s.  &  LawBep. 
9  vnano.  138. 


en 


case  of  scandal  or  ill-report,  however  ill. 
grounded  it  might  appear  to  him  to  be. 

[CooKBUEN,  L.C.J. — The  clause  might 
mean  that  if  there  was  an  application  on 
&  prima  facie  case  the  Bishop  would  be 
bound  to  issue  a  commission ;  but  that 
in  acting  of  his  own  mere  motion  he  must 
exercise  his  discretion.] 

If  the  Bishop  has  no  alteniiative  but  to 
issue  the  commission  it  will  be  in  the 
power  of  every  idle  or  vindictive  person 
in  a  parish  to  institute  proceedings,  and 
the  Bishop  would  be  powerless  though  he 
might  see  it  was  all  vindictiveness,  and 
the  matter  of  complaint  was  merely  taken 
advantage  of. 

[CocKBURN,  L.O.J. — ^If  a  Bishop  had  a 
discretion  to  refuse  the  commission,  there 
might  be  one  state  of  things  in  one 
diocese  and  a  different  state  of  things  in 
another.] 

Oo  the  other  hand,  he  might  have  a 
whole  diocese  distracted  with  quarrels 
and  suits.  No  doubt  there  are  incon. 
veniences  in  both  views,  but  the  Legisla- 
ture has,  I  submit,  placed  a  discretion  in 
the  Bishop  in  the  belief  that  it  would  be 
exercised  wisely.  The  Act  is  not  confined 
to  ritual  excesses,  but  would  equally  ap- 
ply to  any  case  of  ecclesiastical  delin- 
quency, a  scandal  however  slight,  e.g. 
a  young  clerg^yman  at  a  cricket  match  or 
some  festive  occasion  overtaken  by  in- 
ebriety, and  BO  causing  a  scandal. 

Again,  the  Church  Discipline  Act  (8  & 
4  Vict.  c.  86)  has  been  virtually  abro- 
gated  by  the  Public  Worship  Regulation 
Act,  1874  (37  &  38  Vict.  c.  85),  which  is 
in  pari  materia  as  regards  offences  relating 
to  ritual,  and  inconsistent  with  the  former 
Act.  The  Public  Worship  Begulation  Act, 
1874,  entitled  an  Act  for  the  better  admin- 
istration of  the  laws  respecting  the  regula- 
tion of  public  worship,  requires  the  concur, 
rence  of  three  parishioners,  or  in  the  case 
of  cathedral  or  collegiate  churches,  three 
inhabitants  of  the  diocese,  and  places  an 
absolute  discretion  in  the  hands  of  the 
Bishop,  and  makes  him  the  sole  person 
who  shall  determine  whether  or  not  the 
suit  is  to  proceed.  See  37  &  38  Vict, 
c.  85.  s.  8.  [His  Lordship  also  contended 
that  if  ho  had  a  disoretaon  he  had  not 
exercised  his  discretion  willingly.] 
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A.  Charles  and  PhiUimore  appeared 
to  argae  for  the  Beotor  of  Glewer. 

[OocKBUBN,  L.C.J. — ^What  is  your  locm 
standi?  No  commission  has  yet  issned, 
and  the  Bector  of  Glewer  is  therefore  not 
a  partv  to  the  proceeding.] 

If  the  commission  issues  on  the  ground 
that  there  is  a  prima  fade  case,  and  the 
report  is  to  that  effect,  then  the  proceed- 
ings must  go  on,  and  there  most  be  a 
prosecution  instituted.  The  rector,  there- 
fore, has  a  locus  standi  to  oppose  the 
mandamus  to  issue  the  commission,  as  no 
subsequent  opportunity  of  opposition 
would  be  afforded  him. 

[CocKBUEN,  L.C.J.  —  The  Ooort  are 
willing  that  counsel  should  be  heard  on 
behalf  of  the  rector,  inasmuch  as  the 
practice  appears  to  be  unsettled,  but  it 
must  not  be  understood  that  this  permis- 
sion is  e»  debito  justiticB.'] 

A.  Charles  and  PhiUiniore  then  ar- 
gued for  the  rector. — Under  the  old  law 
were  was  a  discretion  as  to  instituting 
criminal  suits  agfainst  clergymen,  that  is 
to  say,  a  discretion  to  enquire  whether  it 
was  a  proper  case  to  be  tried — Bay  v. 
Sherwood  (5).  A^ain,  in  Elphinstone  y, 
Ptirehas  (6)  the  Judicial  Committee  of 
the  Privy  Council,  after  referring  to  Sher- 
wood T.  Bay  (5),  said  that  the  office  of 
the  Judge  could  not  be  promoted  ex  debito 
jusUUas.  See  also  The  Duke  of  Portland 
T.  Bingham  (7),  where  Sir  W.  Stowell 
said  that  a  criminal  suit  could  only  be 
instituted  by  leave  of  the  Court. 

[Manistt,  J. — How  does  that  shew  that 
if  a  proper  case  be  made  out  he  would  not 
have  been  bound  to  allow  it  ?] 

It  shews  the  settled  practice  of  the 
Court  that  the  Judge  was  to  exercise  his 
discretion. 

[CocKBtTBN,  L.C.J. — ^In  Sherwood  v. 
Bay  (5)  Sir  Herbert  Jenner  said,  "Any 
person  may  promote  the  criminal  suit, 
all  persons  having  an  interest  in  putting 
a  stop  to  a  public  scandal."] 

That  is  not  disputed ;  still,  there  was  a 
discretion  in  the  Judge,  and  if  he  ezer- 

(6)  1  Cnrt.  193 ;  8.  e.  nomine  Shemood  v.  Bail, 
I  Moo.  P.O.  S53. 

(6)  39  Law  J.  Bep.  Ecdes.  28,  and  124;  s.  c 
Law  Bep.  3  Adm.  tc  Eccles.  66,  and  Lsw  Bep. 
3  P.O.  246. 

^7)  1  Hagg.  Conaist.  157. 


cised  it  erroneously  nothing  fiiriiher  could 
be  done.  Sherwood  v.  Bay  (5)  was  the 
last  authority  upon  the  subject  before 
the  Church  Discipline  Act  was  passed, 
and  the  last-mentioned  Act  must  be  un- 
derstood to  have  been  passed  with  refer- 
ence to  the  practice  as  decided  in 
Sherwood  v.  Bay  (6), 

[CoOKBCBN,  L.G.J. — Prima  fade  the 
wcvds  "it  shall  be  lawful "  mean  "  he 
must,"  and  it  lies  on  the  defendant  to 
shew  that  they  have  not  that  meaning  in 
the  8rd  section  of  the  Church  Discipline 
Act.] 

It  is  contended  that  the  practice  in 
TOgue  prior  to  the  passing  of  the  Act 
shews  that  the  words  "  it  sluJl  be  lawful " 
have,  in  the  present  instance,  a  meaning 
merely  permissive,  and  not  compnlaory 
or  obhgatorv.  For  the  purpose  of  ent^niiy 
the  Bishop  is  a  judicial  officer,  and  if  he 
comes  to  the  conclusion  that  the  suit  is 
not  a  proper  one  to  be  instituted,  it  is  not 
a  fit  subject  for  a  mandamm.  The  appli> 
cation  is  not  to  compel  the  Bishop  to 
exercise  his  discretion,  but  to  exercise  it 
in  one  of  two  specified  ways. 

Again,  the  present  case  is  really  go- 
verned by  The  Queen  r.  The  Bishop  of 
Chichester  (2),  where  it  was  expressly 
decided  that  the  3rd  section  of  the  Church 
Discipline  Act  simply  confers  a  power 
to  be  exercised  at  discretion.  That  case 
was  argued  in  this  Court  before  four 
Judges,  namely.  Lord  Campbell,  Wight- 
man,  J.,  Erie,  J.,  and  Hill,  J. ;  two  of 
the  jadges  only  gave  judgment,  namely, 
Wightmau,  J.,  and  Hill,  J.,  and  dis- 
charged the  rule  for  a  mandamus,  the 
ratio  decidendi  of  Wightman,  J.,  beingon 
the  express  gronnd  (in  which  it  would 
appear  Lord  Campbell  and  Erie,  J.,  con- 
curred) that  this  section  conferred  a  dis- 
cretionary power,  which  could  not  be 
controlled  by  mandamus. — See  Chitty's 
Statutes,  vol.  i.  p.  573,  note  b,  and  head 
note  to  Law  Journal  Beport.  In  Be 
Newport  Bridge  (8)  Crompton,  J.,  affirms 
the  judgment  of  Wightman,  J.,  as  also 
did  Lush,  J.,  daring  the  argument  of 
the  Bennett  Case  (3)  before  the  Court  in 
1869. 


(2, 


(8)  2  £.  &  E.  377;  a.  o.  29  Iiaw  J.  B«^.  M.0, 
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[CocKBUBN,  L.C. J.  —  In  the  Betmett 
Ocue  (8)  there  was  another  proceeding  al- 
ready pending,  and  it  was  on  that  gpx>iuid 
that  this  Court  declined  to  interfere.] 

Again,  the  Public  Worship  Begolation 
Act,  1874,  has  repealed  the  older  statnte 
under  which  this  application  is  made,  and 
has  provided  a  special  course  of  proceed- 
ing for  such  xsases,  requiring  the  concur- 
rence of  three  parishioners,  superseding 
the  commission  of  enquiry,  and  giving, 
as  is  admitted,  an  absolute  discretion  to 
the  Bishop.  It  cannot  have  been  the 
intention  of  the  Legislature  that  both 
statutes  should  remain  in  full  force,  and 
that  while  the  later  Act  gives  the  Bishop 
an  absolute  discretion  to  determine  whe- 
ther a  suit  should  proceed,  it  should  still 
be  open  for  any  individual  under  the 
earlier  Act  to  compel  the  Bishop  to  insti- 
tute proceedings.  They  also  cited  and 
referred  to  the  following  authorities — 
Ex  parte  Denison  (9),  Elphmstone  v.  Pur- 
chas  (6),  The  Queen  v.  The  Archhislwp  of 
Oanterbury  {BenisoWa  Case)  (10),  Maidmcm 
T.  Maipas  (11),  The  Procurator-Oeneral  v. 
Stong  (12),  OraJce  v.  Powell  (13),  The 
Queen  v.  The  Justices  of  Oumberland  (14), 
Ohiek  V.  Bamsdaie  (15),  Sheppard  v.  Ben- 
nett (16). 

Stephens  and  Jaune,  for  the  complainant, 
appeared  to  support  the  rule. — It  is  ad- 
mitted that  there  was  a  prima  fade  case 
made  out  against  the  rector  of  Clewer, 
and  it  must  be  taken  that  the  facts  set 
forth  in  the  letter  of  complaint  were  true, 
as  they  were  not  disputed  or  denied.  The 
question  therefore  really  is,  whether  the 
parishioners  had  the  right  to  put  the  law 
m  force  to  enforce  the  Act  of  Uniformity, 
or  whether  it  was  left  entirely  to  the 
arbitrary  and  uncontrolled  authority  of 
the  Bishop.  The  Act  defined  the  autho- 
rify  of  the  Bishop,  as  only  an  authority 

(9)  4  E.  &  B.  292 ;  i.  c  24  Law  J.  Bep.  Q.B. 
84. 

(10)  6  E.  &  B.  646 ;  B.e.26  Law  J.  B«p.  a.B. 
846. 

(il)  1  Hag.  Cons.  205. 

(12)  1  H^.  Cons.  424. 

(13)  2  E.  &  B.  210;  s.  e.  21  Law  J.  Bep. 
Q.B.  183. 

(14)  1  M.  &  8.  190. 
(16)  1  Cwt.  84. 

(16)  88  Law  J.  Bep.  Eocles.  42 ;  i.  c.  Law  Bep. 
.8  Ad,  &  Eoc.  167. 
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to  enquire  into  the  grounds  of  complaint, 
and  the  commission  was  a  mere  means 
of  informing  his  mind  as  to  the  founda- 
tion for  the  report.  The  Ecclesiastical 
Courts  are  the  Queen's  Courts,  and  no 
case  can  be  produced  ili  which  a  criminal 
complaint  hias  been  rejected  where  the 
promoter  shewed  an  ecclesiastical  offence, 
gave  security  for  costs  and  produced  pro- 
per articles.  No  doubt,  ex  dbtmdanti 
ewiitela,  it  was  necessary  that  the  Court 
should  take  care  that  there  was  a  suffi- 
cient charge,  and  also  that  the  promoter 
was  responsible  for  costs,  and  further, 
that  proper  articles  should  be  presented ; 
but  all  tbese  were  matters  done  in  open 
Court  and  not  in  private.  Again,  a 
clergyman  may  be  prosecuted  by  anyone 
for  violation  or  neglect  of  duty — Stone's 
Case  (12),  Can  y.  Marsh  (17).  The  com- 
mission  is  the  only  means  of  enquiring 
whether  there  were  grounds  for  institut- 
ing a  charge,  and  here  the  Bishop  has 
reused  to  issue  a  commission  in  a  case  in 
which  a  serious  breach  of  the  law  ecclesi- 
astical has  been  shewn. 

[CocKBUEN,  L.C.J. — Supposethe  Bishop, 
in  the  honest  exercise  of  his  discretion, 
oomes  to  the  conclusion  that  the  fitcts  do 
not  constitute  a  prima  faeie  case,  is  he 
bound  to  issue  a  commission  P] 

Probably  not,  but  that  does  not  arise 
here. 

[CocKBtmu,  L.C.J. — ^But  suppose  the 
Bishop  thinks  the  promoter  is  actuated 
by  sinister  motives  only  p] 

That  is  a  matter  which  the  Bishop  has 
no  power  to  enquire  into.  If  the  com- 
plaint accurately  describes  an  offence 
against  the  laws  ecclesiastical,  and  the 
promoter  is  able  to  give  proper  security, 
the  commission  must  be  issued. 

The  other  side  have  relied  oil  the  Ohi- 
Chester  Oase  (2)  as  being  an  opinion  on 
the  express  point,  and  shewing  that  the 
Bishop  has  an  absolute  discretion.  No 
doubt  Wightman,  J.,  did  so  hold,  and 
stated  that  Lord  CJampbell  and  Lord 
Chief  Justice  Erie  concurred  in  discharg- 
ing the  rule.  Still  he  omits  to  state  on. 
what  grounds  they  oononired,  which  is 
an  inutortant  matter,  inasmuch  as  TTill, 
J.,  differed  altogether  &om  Wightman,  J., 


(17)  2  PhillL  198. 
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M  to  the  grounds  for  diaoliarging  the 
rale.  Moreover,  it  appears  from  the 
short-hand  notes  in  Sheppairdy.  PMUimore 
(18),  before  ike  Judioial  Committee, 
that  althongh  Sir  William  Erie  con- 
onrred  in  the  conclnsion  arriyed  at, 
to  refuse  the  application,  he  did  not 
adopt  all  the  opinions  expressed  by 
Wightman,  J.,  on  the  question. 

[COOKBDSN,  L.C.J. — Sir  William  Erie 
has  written  to  me  to  the  same  effect.] 

It  is  said  also  that  the  view  adopted  by 
Wightman,  J.,  was  approved  by  Lush,  J., 
in  the  case  of  Mr.  Bennett,  where  a  man- 
damus was  applied  for  against  the  Bishop 
of  London.  The  point,  however,  did 
not  directly  arise,  the  nie  being  dis- 
charged on  other  gronnds,  and  though 
Lnsh,  J.,  certainly  did,  during  the  argu- 
ment as  well  as  in  his  judgment,  make 
remarks  which  tended  to  shew  that  he 
eononrred  in  the  view  taken  by  Wight- 
man,  J.,  in  The  Queen  v.  The  Bish^  of 
Chiehest«r  (2),  he  did  so,  it  is  submitted, 
nnder  the  false  impression  that  the  same 
opinion  had  been  expressed  by  Lord 
Campbell,  J.,  and  Lord  Chief  Justice 
Erie.  The  words  "  it  shall  be  lawful "  in 
statutes  relating  to  the  administration  of 
justice  primarily  import  a  duty  which  is 
obligatory,  and  the  result  of  holding 
them  to  be  permissive  would  lead  to  dif- 
ferent practice  in  the  different  dioceses. 

Lastly,  the  Church  Discipline  Act  is  not 
repealed  by  the  Public  Worship  Regulation 
Act.  Had  the  Legislature  intended  by  the 
latter  Act  to  supersede  the  provisions 
contained  in  the  Church  Discipline  Act 
with  reference  to  the  institution  of  pro- 
ceedings for  ecclesiastical  offences,  nothing 
would  have  been  easier  than  to  have  said 
so ;  whereas  section  5  of  the  Public  Wor- 
ship Act  expressly  says  that  "  nothing  in 
this  Act  contained  shall,  except  as  herein 
expressly  provided,  be  construed  to  affect 
or  repeal  any  jurisdiction  which  may  now 
be  in  force  for  the  due  administration  of 
ecclesiastical  law." — See  also  section  18 
securing  incumbents  from  penalties  of 
the  Act  where  sentence  has  been  pro- 
nounced under  3  &  4  Viet.  c.  86.  s.  3. 

[FiiLD,  J.— Under  the  Public  Worship 

(18)  88  Law  J.Bep.  Eccleo.  42 &  49 ;  s.  e.  Law 
nep.  2  P.O.  460. 


Regulation  Act  the  Bishop  has  a  dis« 
oretion  to  stop  the  proceedings.  Why 
should  he  not  nave  a  similar  power  nnder 
the  Church  Discipline  Act  ?] 

Because  the  Public  Worship  Regfulation 
Act  dispenses  with  the  commission  which 
is  required  under  the  Church  Discipline 
Act.  Moreover,  the  later  Act  was  in- 
tended to  give  a  more  speedy  and  sum* 
mary  remedy,  and  required  no  formal 
plesidings  and  no  preliminary  enquiry. 
The  Legislature  gave  a  discretionary 
power  to  the  Bishop,  bat  required  him  to 
state  his  reasons. 

Owr.  adv.  vuU. 

The  judgment  of  the  Court  (19)  waa 
(on  March  8)  delivered  by 

CooKBUBN,  L.C.J. — ^This  was  an  appli< 
cation  for  a  writ  of  mandamas  to  the 
Lord  Bishop  of  Oxford  directing  him  to 
issue  a  commission,  under  the  SrcTand  4th 
Vict.  c.  86,  to  inquire  into  the  matter  of  a 
complaint  of  Frederick  Q.  Julius,  Doctor 
of  Medicine,  a  parishioner  of  the  parish 
of  Clewer,  in  the  county  of  Berks,  and 
a  member  of  the  Church  of  England, 
against  the  Rev.  Thomas  Thellusson 
Carter,  rector  of  the  said  parish,  for 
offences  against  the  laws  ecclesiastical  in 
respect  of  onanthorised  deviations  from 
the  ritual  of  the  Church  in  the  Com- 
munion Service  and  the  use  of  unautho- 
rised vestments.  The  complaint  was  in 
dne  form ;  and,  looking  to  the  law  as 
laid  down  in  the  decisions  of  the  Judici^ 
Committee  of  the  Privy  Council,  it  must 
be  taken  that  the  instances  of  alleged 
departure  from  the  established  ritual  set 
forth  in  the  complaint  were  offences 
against  the  ecclesiastical  law,  and,  there- 
fore, within  the  statute.  The  Bishop  has 
declined,  however,  to  issue  the  commis- 
sion as  required,  assigning  as  a  reason,  not 
that  the  matters  complained  of  were  not 
offences  against  the  ecclesiastical  law  or 
were  of  too  unsubstantial  and  trivial  a 
character  to  call  for  inquiry,  but  resting 
his  refusal  on  the  ground  that  the  repeated 
failures  which  had  occurred  during  the 
last  few  years  in  legal  prooeedings  of 
this  kind  had  had  a  tendency  to  cover 
those  concerned  in  them  with  ridicule 

(19)  Cookbain,L.C.J.;£1eld,X;andlfaniat7,i; 


Digitized  by 


Google 


Vol.  48.] 


jaCSASUtAB  1878  to  MICHA£LMAS  1870. 


615 


7%e  Queen  t.  7%e  Bishop  rf  OaforA  (Apf^),  Q.B, 

and  to  bring  the  Ghmrch  itself  into  con- 
tempt, as  well  B8  on  the  advanced  age  of 
the  incumbent,  the  respect  and  lore  in 
which  he  was  held,  and  the  fiB«t  that  the 
complaint  was  made  in  opposition  to 
the  expressed  wish  of  the  great  majority 
of  the  parishioners. 

The  writ  of  mandamos  being  applied 
for    nnder    these    circamstances,    three 
questionB  present  themselves— First.  As- 
BTiming  the  Church  Discipline  Act,  3  &  4 
Viot.  c.  86,  the  statute  upon  which  this 
appUoation  is  founded,  to  be  still  in  force 
in  such  a  case,  is  it  obligatory  on  the 
Bishop,  as  a  matter  of  statutory  duty,  to 
issue  a  commission  as  prayed  for,  with 
the  alternative  of  sending  the  cause  to 
the  Court  of  Arches  in  the  first  instance ; 
or  is  it  in  his  discretion  to  refuse  to  in- 
stitute any  farther  proceeding  ?    Second. 
Is  the  Act  in  question  still  in  force,  or 
has  it  been  superseded  by  the  Public 
Worship  Regulation  Act  of  1874  ?  Third. 
If  the  Church  Discipline  Act  is  still  in 
fbroe  and  applicable  to  the  present  case 
and  the  exercise  of  the  power  conferred 
by   the    statute    is    obligatory    on    the 
Bishop,  is  the  present  case  one  in  which 
this  Court  should  exercise  the  discretion 
which  it  possesses  in  the  matter  of  man- 
damus and  refuse  the  writ?     With   a 
view  to  these  questions,  it  becomes  neces- 
sary in  the  first  place  carefully  to  con- 
sider the  Church  Discipline  Act  under 
which  this  application  is  made,  not  only 
with  reference  to  the  third  section,  on 
which   the    application    is    immediately 
founded,  but  also  with  reference  to  the 
general  scope  and  purpose  of  the  statute. 
The  3rd  and  4th  Yict.  c.  86,  superseding 
the  former  modes  and  proceeding  against 
clerks  in  orders,  in  section  3,  enacts  that 
"  in  evetj-  case  of  any  clerk  in  Holy 
Orders  of  the  United  Church  of  England 
and  Ireland  who  may  be  charged  with 
any  offence  against  the  laws  ecclesiastical, 
or   concerning  whom  there    may  exist 
scandal  or  evil  report  as  having  offended 
against  the  said  laws,  it  shall  be  lawful 
for  the  Bishop  of   the   diocese   within 
which  the  offence  is  alleged  or  reported 
to  have  been  committed,  on  the  applica- 
tion of  any  party  complaining  thereof,  or 
if  he  shall  think  fit  of  his  own  mere 
motion,  to  issue  a  commission  under  his 


hand  and  seal  to  five  persons,  of  whom 
one  shall  be  the  vicar-g^nend  or  an  arch- 
deacon or  rural  dean  within  the  diocese, 
for  the  purpose  of  making  inquiry  as  to 
the  grounds  of  such  charge  or  report." 
The  commissioners  so  appointed  are  to 
examine  witnesses  on  oath  for  the  pur- 
pose of  "ascertaining  whether  there  be 
sufficient  prima  fade  ground   for  insti- 
tuting   further    proceedings."     Having 
taken  the  evidence,  the  commissioners 
are  to  transmit  the  depositions  of  the 
witnesses  to  the  Bishop,  and  to  report  to 
him  whether  in  the  opinion  of  the  majo- 
rity there  is  sufBcient  •jprima  fade  ground 
for  further  proceeding.     If  the  commis* 
sioners  report  that   there    ia    sufi&oient 
prima  facie  ground  for  further  proceed- 
ing, and  if  the  Bishop  or  the  party  com- 
plaining shall  thereupon  think  fit  to  pro- 
ceed against  the  party  accused,  articles 
are  to  be  drawn  up,  which,  with  the  de- 
positions, are  to  be  filed  in  the  registry 
of  the  diocese.     The  Bishop  is  then  to 
cite  the  party  accused  to  appear  to  make 
answer  to  the  articles.     If  he  appears 
and  admits  the  truth  of  the  articles,  the 
Bishop  or  his  commissary  specially  ap- 
pointed for  the  purpose  is  to  pronounce 
sentence  according  to  ecclesiastical  law. 
If  the  party  fails  to  appear,  or,  appearing, 
makes  any  other  auswer  than  an  unquali- 
fied admission  of  tibie  truth  of  the  articles, 
the  Bishop  is  to  proceed  to  hear  the 
cause  with  the  assistance  of  three  asses- 
sors specially  qualified  by  the  Act,  and, 
having  heard  the  cause,  is  to  determine 
the  same  and  pronounce  sentence  there- 
upon according  to  the  ecclesiastical  law. 
There  is,  however,   a  special  provision 
that  before  issni&g  the  commission,  or 
after  the  report  of  the  commissionerB, 
provided  it  be  before  the  filing  of  the 
articles,    "it   shall    be    lawful   for  the 
Bishop,  if  he  shall  think  fit,"  to  send  the 
case  by  letters  of  request  to  the  Court  of 
Appeal  of  the  province,  there  to  be  heard 
and  determined. 

Such  being  the  method  of  proceeding 
provided  by  this  statute,  the  first  ques- 
tion which  presents  itself  is  whether  the 
enactment  in  the  3rd  section,  which  says 
that  on  a  complaint  agaLust  a  clerk  in 
orders  of  an  oiience  against  the  eoclesi- 
astical  law,  "  it  shall  be  lawful "  for  the 
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He  Quern  r.  Tie  Sithop  </  (hfford  (Jpp.),  Q.B. 
Bishop  to  issne  a  commiBsion  of  inquiry, 
simply  confers  a  power  to  be  exercised  at 
discretion,  or  imposes  a  duty  which  re- 
qaires  the  exercise  of  the  power  in  the 
circumstances  oontemplatedbythestatate. 
It  is  said  that  tibe  question  is  settled  by 
anthoritv',  there  having  been  a  decision 
of  this  Court  to  the  ^ect  that  the  Act 
simply  confers  a  power  to  be  exercised  at 
disOTetion,  in  the  case  of  The  Queen  y. 
The  Bishop  of  Ohichestar  (2).     But  when 
that  case  comes  to  be  looked  at  it  appears 
extremely  doubtful  whether  such  was  the 
ground  of  the  decision  of  the  majority  of 
mo  Court.     The  argument  on  the  rule 
haying  been  heard  before  Lord   Camp- 
bell, Mr.  Justice  Wightman,  Mr.  Justice 
Erie,  and  Mr.  Justice  Hill,  before  judg- 
ment was  delivered,  Lord  Campbell  hwl 
become  Lord  Chancellor,  and  lie.  Justice 
Erie  had  become   Chief  Justice  of  the 
Common   Pleas;    for  which  reason  the 
only  judgments  delivered  were  those  of 
Mr.  Justice  Wightman  and  Mr.  Justice 
Hill,  who,  while  they  concurred  in  dis- 
chaining  the  rule  for  a  mandamus,  pro* 
ceeded  on  different  grounds,  Mr.  Justice 
Wightman  no  doubt  expirasly  holding 
that  the    Bishop    had    a    discretional  y 
authority  which  could  not  be  controlled 
by  mandamus,  while  Mr.  Justice   Hill, 
declining  to  act  on  this  view,  concurred 
in  discharging  the  rule  solely  on  the 
ground  that  the  applicant  not  being  a 
parishioner,  and  tiherefore  not  interested 
in  the  performance  of  the  service  in  the 
church  in  question,  the  case  was  not  one 
in  which  the  Court,  having  a  discretion- 
ary authority  in  the  matter  of  mandamus, 
ought  to  issue  the  writ.     It  is  true  that 
Mr.  Justice  Wightman  at  the  close  of  his 
judgment  adds  that  Lord  Campbell  and 
Lord  Chief  Justice  Erie    concurred  in 
thinking  that  the  rule   should  be   dis- 
charaed ;  but  he  does  not  say  on  which 
of  the  two  grounds  they  so  concurred, 
which  makes  it,  to  say  the   least,  ex- 
tremely doubtful  whether  it  was  in  con- 
currence with  his  own  view;  for  there 
being  a  diSerence  of  opinion  between 
himself  and  Mr.  Justice  Hill,   had  his 
own  view  been  borne  out  by  the  opinion 
of  the  other  two  Judges,  or  either  of 
them,  it  may  reasonably  be  inferred  that 
be  would  have  said  so. 


It  also  appears  from  the  statement  of 
Dr.  Stephens,  derived  from  his  own  re- 
collection of  what  occurred  in  the  case  of 
Sheppard  v.  PhiUimore  (18),  before  the 
Judicial  Committee  of  the  Privy  Council, 
and  which  is  fully  borne  out  by  the 
shorthand  notes,  that  in  the  latter  case 
Sir  William  Erie  disclaimed  having  acted 
on  the  ground  taken  by  Mr.  Justice 
Wightman.  To  which  we  may  add  that 
we  have  been  recently  infonned  by  Sir 
William  Erie  that  he  did  not  authorise 
Mr.  Justice  Wightman  to  say  more  on 
his  behalf  than  that  he  <>oncnrred  in  dis- 
charging the  rule  for  a  mandamus.  It 
is  true  that  in  The  Newport  Bridge  Oase 
(8),  which  occurred  in  the  same  year, 
Mr.  Justice  Crompton  expresses  his  con- 
currence in  the  view  taken  in  the  pre- 
vious case  by  Mr.  Justice  Wightman; 
but  it  is  to  be  observed  that  Mr.  Justice 
Crompton  had  not  been  a  party  to  the 
judgment  in  that  oase,  or  to  the  discus- 
sion which  had  been  held  upon  it. 

The  same  question  came  again  before 
this  Court,  in  the  case  of  Mr.  Bennett, 
on  an  application  for  a  mandamus  to  the 
Bishop  of  London,  a  report  of  which  case 
has  been  published,  and  from  which  it 
no  doubt  appears  that  a  strong  intima- 
tion was  thrown  out,  in  the  course  of  the 
argument,  as  well  as  in  giving  judgment, 
by  Mr.  Justice  Lush  of  concurrence  in 
the  view  of  Mr.  Justice  Wightman,  in 
the  Bishop  of  Chichester's  case,  founded 
mainly,  however,  on  what  we  cannot  but 
believe  to  have  been  a  mistake — ^namely, 
that  Lord  Campbell  and  Lord  Chief 
Justice  Erie  had  concurred  in  discharging 
the  rule  in  that  case  on  the  ground  ta^en 
by  Mr.  Justice  Wightman.  It  became, 
however,  imneoessary  to  decide  as  to  the 
construction  of  the  statute  in  Mr.  Ben- 
nett's case;  and  Mr.  Justice  Lush  and 
the  other  Judges  expressly  diHclaim  all 
intention  of  doing  so ;  inasmuch  as,  there 
being  already  a  proceeding  pending 
against  Mr.  Bennett,  under  a  commission 
issued  by  the  Bishop  in  respect  of  similar 
doctrines  contained  in  a  former  publica- 
tion, the  Court,  in  the  exercise  of  ito  dis- 
cretion, refused  to  grant  the  mandamus 
as  unnecessary  and  uncalled  for. 

In  this  state  of  uncertainty  we  feel 
ourselves  at  liberty  to  form  our  own 
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judgment  as  to  the  oonstraction  to  be 
pat  on  the  enactment  in  question;  the 
more  so  as,  for  reasons  which  will  be  ex- 
plained further  on,  the  ground  on  which 
the  opinion  of  Mr.  Justice  Wightman  was 
founded  appears  to  us  open  to  very  serious 
question.  The  question  turns  on  the 
true  sense  of  the  term,  "it  shall  be 
lawful"  (as  used  in  the  8rd  section  of 
the  Church  Discipline  Act)— a  term  fre- 
quently used  in  statutory  language,  per- 
haps, owincr  to  its  ambiguity,  too  fre- 
quently, as  it  is  one  which  admits  of  no 
less  them  three  different  meanings,  in  all 
of  which  it  occurs  in  this  very  statute. 
Krst.  It  may  be  used  to  confer  a  right  or 
privilege,  to  be  exercised  for  the  benefit 
of  others  or  not,  at  the  option  of  the 
party  to  whom  it  is  given ;  second,  it  may 
be  used  to  confer  a  power  or  authority,  to 
be  exercised  for  the  benefit  of  himself  at 
the  discretion  of  the  party  on  whom  it  is 
conferred;  or  third,  while  it  confers  a 
power  or  authority,  it  may,  at  the  same 
time,  impose  the  duty  of  exercising  the 
power  or  anthority  so  conferred.  Besides 
which  the  general  sense  of  these  words 
is  sometimes  restricted  by  some  qualify- 
ing expression,  such  as  "  if  he  shall  think 
fit,"  "if  it  shall  appear  to  him  right,"  or 
the  like,  which  plainly  indicate  that  the 
exercise  of  the  power  is  to  be  subject  to 
the  discretion  of  him  who  is  authorised 
'to  exercise  it.  In  the  absence  of  any 
such  qualifying  expression,  the  meaning 
of  the  words  must  be  sought  in  the  con- 
text of  the  particular  enactment,  or  of 
the  other  sections  of  the  statute,  or  by 
reference  to  its  general  purpose,  and  the 
alteration  in  the  existing  law  which  it 
was  intended  to  effect,  as  also  in  certain 
canons  of  construction  applicable  to  this 
and  similar  expressions  in  statutes  of  a 
particnlar  class. 

In  the  statute  before  ns  the  term  "  it 
shall  be  lawful "  occurs,  in  the  several 
meanings  in  which  it  can  thus  be  used,  and 
in  two  of  them  more  than  once.  It  is  used 
to  confer  a  right  or  privilege,  to  be  exer- 
cised at  the  option  of  the  party,  in  the 
4th  section,  which  provides  that  "it 
shall  be  lawful  for  the  party  accused,  or 
his  agent,  to  attend  the  proceedings  of 
the  commission,  and  to  examine  any  of 
the  -witnesses;"  and  again  in  the  l5th 
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section,  which  provides  that  "it  shall  be 
lawful  for  any  party  who  shall  think 
himself  aggrieved  by  a  judgment  pro- 
nounced by  the  Bishop,  or  in  the  Court 
of  Appeal  of  the  province,  to  appeal 
from  such  judgment."  It  is  used  in  the 
sense  of  conferring  a  discretionary  power 
or  authority  in  the  6th  section  of  the 
Act,  where  it  is  said  that  where  proceed- 
ings have  been  commenced  under  the 
Act  "  it  shall  be  lawful "  for  the  Bishop, 
the  written  consent  of  the  clerk  accuseid 
and  of  the  party  complaining  having  first 
been  obtained,  to  pronounce  sentence 
without  further  proceedings,  Three  in- 
stances occur  in  which  the  words  are 
used  as  imposing  a  duty.  Thus,  when  in 
section  4  it  is  said  that  "  it  shall  be  law- 
ful for  the  commissioners  to  examine  on 
oath  or  solemn  affirmation,  and  that  such 
oath  or  affirmation  shall  be  administered 
by  them  to  all  witnesses  who  may  be 
tendered  to  them,  either  in  support  of 
the  charge  or  by  the  party  accused,  as 
well  as  to  all  witnesses  whom  they  .may 
deem  it  necessary  to  summon,  for  the 
purpose  of  folly  prosecnting  the  inquiry," 
there  can  be  no  doubt  that  the  duty  of 
so  examining  the  witnesses  is  thereby 
imposed;  and  the  same  observation  ap- 
plies to  the  use  of  the  same  words  m 
section  17,  which  has  reference  to  the 
evidence  of  witnesses  and  documente  in 
every  stage  of  the  inquiry.  Equally 
clear  is  it  that  when  by  section  9  it  is 
provided  that',  when  the  commissioners 
shall  have  reported  that  there  is  sufficient 
prima  facie  ground  for  instituting  pro- 
ceedings, "it  shall  be  lawful  for  the 
Bishop,  by  writing  under  his  hand,  to 
require  the  party  to  appear,  by  himself 
or  his  agent,  to  make  answer  to  the 
articles,"  a  judicial  duty  is  cast  upon  the 
Bishop  which  he  has  no  alternative  but 
to  discharge. 

Three  instances  occur  in  which  the 
effect  of  these  words  is  restricted  by 
qualifying  expressions.  Thus,  section  13 
provides  that  "if  it  shall  appear  to  the 
Bishop  that  great  scandal  is  likely  to 
arise  from  the  party  accused  continuing 
to  perform  the  services  of  the  Church,  or 
that  his  ministration  will  be  useless  while 
the  charae  is  pending,  it  shall  be  lawful 
for  the  Bishop  to  inhibit  the  clerk  £rom 
4E 
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performing  anj  servioe  till  the  sentence 
shall  have  been  given."  It  is  obyions 
that  the  exercise  of  the  power  here  given 
most  depend  on  the  view  taken  by  the 
Bishop.  So  when,  in  section  13,  it  is 
provided  that  "it  shall  be  lawfnl"  for 
the  Bishop,  "if  he  shaU  think  fit,"  at 
any  time  before  articles  are  filed,  instead 
of  hearing  and  deciding  the  cause  nnder 
section  11,  "  to  send  the  case  by  letters 
of  request  to  the  Court  of  Appeal  of  the 
province,  to  be  there  heard  and  deter- 
mined according  to  the  law  and  practice 
of  that  Conrt,"  it  is  plain  that  this  is 
a  discretionary  powe^.  It  may  be  mate- 
rial to  observe  in  passing  that  these  in- 
stances shew  that  the  framers  of  this  Act 
were  sensible  of  the  necessity,  where  the 
anthority  conferred  was  intended  to  be 
discretionaiy,  of  appending  words  of  limi- 
tation to  the  phrase  in  question.  Of  this 
a  still  more  striking  instance  is  to  be 
fonnd  in  the  very  section  which  we  are 
called  npon  to  oonstrue,  which,  after  pro- 
viding that  "it  shall  be  lawful  for  the 
Bishop  to  issue  a  commission  on  the  ap>- 
plication  of  any  party  complaining,"  pro- 
ceeds to  add,  "  or,  if  he  shall  think  fit,  of 
his  own  mere  motion."  Here  the  words 
"if  he  shall  think  fit"  would  appear  to 
have  been  introduced  for  the  purpose  of 
preventing  the  preceding  words,  "  it  shall 
be  lawful,"  from  preclnding  the  exercise 
of  the  discreiaonary  power  which  in  the 
alternative  it  was  intended  to  confer  on 
the  Bishop. 

We  now  proceed  to  consider  the  rules 
of  construction  to  be  applied  in  deter- 
mining the  sense  in  which  the  words  "  it 
shall  bis  lawful,"  in  the  3rd  section  of  the 
Chnroh  Discipline  Act,  are  to  be  taken. 
In  doing  this  we  stajrt  with  a  settled 
canon  of  construction,  that  in  statutes  of 
a  certain  class,  of  which  the  statute 
nnder  consideration  is  one,  these  words 
have  acquired  a  settled  meaning,  unless 
controlled  by  the  context  of  the  particular 
enactment,  or  by  the  sense  in  which  they 
are  used  in  other  parts  of  the  statute,  or 
by  what,  on  the  purview  of  the  statute,  is 
its  apparent  purpose ;  as  to  the  latter  of 
which,  the  prior  state  of  the  law,  and  the 
end  which  the  statute  was  intended  to 
effect,  may  no  doubt  have  to  be  con- 
ndered.    Whether  or  not  these  words 


are  to  be  considered  as  simply  conferring 
a  discretionary  power,  or  aa  imposing  tibe 
duty  of  exercising  the  power  conferred, 
when  its  exercise  is  called  for,  must 
depend  in  the  first  place  on  the  subject- 
matter  of  the  statutory  enactment.  In 
the  ordinary  run  of  statutes  these  words 
import,  generally  speaking,  a  fiuiulty  or 
power,  to  be  exerrased  at  the  option  or 
discretion  of  those  on  whom  it  is  coU' 
ferred :  and  snch,  it  seems,  is  to  be  taken 
to  be  tiieirjTrma/acte  meaning  where  the 
subject  matter  wUl  admit  of  it,  or  where  the 
exercise  of  the  power  may  depend  on  con- 
tingencies on  which  a  judgment  has  first 
to  be  formed.  Thns,  in  the  case  £i  n 
Newport  Bridge  (8),  which  was  an  appli- 
cation for  a  mandfunus  umder  43  Qeo.  3. 
c.  59.  sec.  2,  which  with  reference  to 
county  bridges,  enacted  that  where  any 
such  bridge  was  narrow  and  incommo- 
dious it  should  be  lawful  for  the  justices 
of  Quarter  Sessions  to  order  the  same  to 
be  widened  and  improved,  Mr.  Justice 
Crompton,  after  saying  that  "  the  mean- 
ing to  be  attributed  to  the  phrase '  it 
shall  be  lawful '  in  a  statute  must  depend 
on  the  subject-matter  in  every  instance," 
goes  on  to  say,  *'  Prima  facie  those  words 
import  a  discretion,  and  tiiey  must  be 
construed  as  discretionary  unless  there  be 
anything  in  the  subject-matter  to  which 
they  are  applied,  or  in  any  other  part  of 
the  statute  to  shew  that  they  are  meant 
to  be  imperative."  "  In  the  present 
statnto,"  he  says,  "  not  only  does  it  not 
appear  that  the  Act  was  intended  to  be 
compulsory  upon  the  justices,  but  it  ap- 
pears from  the  subject-matter  that  it  was 
intended  to  be  left  to  their  discretion.  It 
seems  to  me  that  the  Legislatore  must 
have  so  intended  when  I  consider  the 
nature  of  the  Conrt  which  has  to  decide 
whether  the  act  shaU  be  done,  and  the 
many  questions  of  expense  and  expe- 
diency which  may  arise  before  the  act  can 
be  prudently  determined  on." 

Mr.  Justice  Hill  dwells  more'  fully  on 
the  circumstances  to  be  thns  taken  into 
consideration.  Mr.  Justice  Blackburn 
says — "■  The  words  '  shall  and  may  be 
lawful '  are  to  be  taken  in  their  primary 
sense  as  permissive,  and  not  compnlsoiy, 
unless  there  be  anything  in  the  suljeot- 
matter  of  the  enactment  requiring  that 
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they  shall  receiye  a  different  constmction. 
For  a  time  I  thought  that  the  present 
enactment  did  require  that  the  impera- 
tive oonstmction  should  prevail,  and  that 
the  object  of  the  Legislature  was  that 
upon  the  one  &ot  appearing  that  the 
bridge  was  narrow  and  incommodious, 
it  should  be  widened  as  a  matter  of 
oourse.  I  now,  however,  agree  in  what 
has  fallen  from  mj  brother  Hill — ^that 
the  justices  have  other  matters,  such  as 
he  has  pointed  oat,  to  take  into  con- 
sideration, besides  the  narrowness  of  the 
bridge,  before  they  decide  whether  or 
not  to  order  it  to  be  widened.  That 
being  the  case,  it  is  quite  clear  that  the 
Legislature  must  have  intended  to  leave 
them  the  discretion  which  the  lang^uage 
of  the  statute  prima  facie  imports."  Bat 
though  the  rule  thus  laid  down  may  hold 
good  in  the  case  of  statutes  in  general,  in 
those  of  the  class  to  which  the  Church 
Discipline  Act  belongs  a  different  rule 
has  prevailed  for  a  very  great  length  of 
time,  and  is  now  fully  established.  So 
long  ago  as  the  year  1693,  it  was  de> 
oided  in  the  case  of  The  King  v.  Bar- 
low (20),  that  when  a  statute  authorises 
the  doing  a  thing  for  the  sake  of 
justice  or  the  public  good,  the  word 
"  may  "  means  "  shall ;  and  that  rule 
has  been  acted  upon  to  the  present 
time.  In  Bacon's  Abridgment,  Title 
Statute  (I.),  the  rule  is  so  laid  down,  as 
also  in  Dmvrrie  on  Statutes  (p.  264). 
Speaking  of  facultative  words,  it  is  there 
stated  that  where  a  statute  directs  the 
doing  of  a  thing  "  for  the  sake  of  justice  " 
or  "  for  the  public  benefit,"  the  word 
•*  may"  shall  be  constmed  as  "  shall  " 
or  "  must,"  and,  of  course,  the  same  rule 
will  apply  to  the  words  "  it  shall  be  law- 
ful." Such  a  oonstiTiction  was  put  on 
these  words  by  the  Court  of  Common 
Fleas  in  the  case  of  Mac  BougaU  v.  Paier- 
son  (21)  in  which  it  was  held  that  the 
word  "  may "  in  the  County  Courts 
Extension  Act,  13  &  14  Vict.  c.  61, 
which  provides  that  in  certain  cases  the 
Court,  or  a  Judge  at  Chambers,  may  by 
role  or  order  direct  that  the  plamtiff 
(diall  recover  his  costs,  is  not  used  to  give 

(20)  2  Sulk.  609. 

(21)  11  Com.  B.  Bep.  766;  g.c  21  Lav  J. 
Bi^.  C.P.  27. 
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a  discretion  but  to  confer  a  power,  and  that 
the  exercise  of  such  power  depends  not 
upon  the  discretion  of  a  Court  or  Judge, 
but  upon  the  proof  of  a  particular  case 
out  of  which  such  power  arises.  In  that 
case  Lord  Chief  Justice  Jervis  says: — 
"  When  a  statute  confers  an  authority 
to  do  a  judicial  act  in'a  certain  case,  it  is 
imperative  on  those  so  authorised  to 
exercise  the  authority  when  the  case 
arises,  and  its  exercise  is  duly  applied 
for  by  a  party  interested  and  having  the 
right  to  make  the  application."  "  For 
these  reasons,"  continues  the  Chief  Jus- 
tice, "  we  are  of  opinion  that  the  word 
'  may '  is  not  used  to  give  a  discretion, 
but  to  confer  a  power  upon  the  Court 
and  Judges ;  and  that  the  exercise  of 
such  power  depends,  not  upon  the  dis- 
cretion of  the  Court  or  Judge,  but  upon 
the  proof  of  the  particular  case  out  of 
which  such  power  arises." 

A  similar  construction  was  put  on  the 
words  "  it  shall  be  lawful "  in  the  case  of 
Morrisse  v.  The  Boyai  British  Bank  (22), 
in  which  it  was  held,  that  these  words, 
in  the  13th  section  of  7  &  8  Vict.  c.  113, 
the  Joint  Stock  Bank  Act,  were  com- 
pulsory, and  left  no  discretion  to  the 
Court  or  Judge.  The  case  of  Orake  v. 
Powell  (13)  is  to  the  same  effect.  Bat  it 
is  unnecessary  to  multiply  cases  in  sup- 
port of  this  position.  "  It  has  been  so 
often  decided,"  says  Mr.  Justice  Coleridge, 
in  the  case  of  The  Queen  v.  The  Tithe  Com- 
missioners  (23)  "as  to  have  beoome  an 
axiom,  that  in  public  statutes  words  only 
directory,  permissory  or  enabling  may 
have  a  compulsory  force  where  the  thing 
to  be  done  is  for  the  public  benefit  or  in 
advancement  of  public  jastica"  It  may, 
however,  be  satisfactory  to  observe  that 
the  same  sense  has  been  ascribed  to  these 
words  in  the  Courts  of  the  United  States. 
In  the  case  of  The  Supervisors  v.  The 
United  States  (24),  Mr.  Justice  Swayne, 
in  delivering  the  judgement  of  the  Su- 
preme Court  after  referring  to  the 
English  and  American  cases,  says  as  fol- 
lows : — "  The  conclusion  to  be  deduced 

(22)  1  Com.  B.  Hep.  K.8.  67 ;  ■  c.  26  Law  J. 
Eep.  C.P.  62. 

(28)  14  QB.  Rep.  459;  s.  e.  19  Law  J.  Bep. 
Q-B.  177,  at  p.  182. 

(24)  4  Wall.  Bep.-486.  at  p.  446. 
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from  the  anthorities  is  that  where  power 
is  given  to  pnblic  officers,  in  the  language 
of  the  Act  before  ns,  or  in  equivalent 
language — ^whenever  the  public  interest 
or  indiyiduEj  rights  call  for  its  exercise — 
the  language  used,  though  permissive  in 
form,  is,  in  fact,  peremptory.  What  they 
are  empowered  to  do  for  a  third  person 
the  law  requires  shall  be  done.  The 
power  is  given,  not  for  their  benefit,  but 
for  his.  It  is  placed  with  the  depositary 
to  meet  the  demands  of  right,  and  to  pre- 
vent a  failure  of  justice.  It  is  given  as  a 
remedy  to  those  entitled  to  invoke  its  aid, 
and  who  would  otherwise  be  remediless." 

Now  the  statute  we  are  considering 
unites  both  the  properties  which  have 
been  referred  to.  It  has  reference  to 
the  administration  of  justice  in  the 
matter  of  ecclesiastical  offences ;  and,  as 
it  relates  to  the  maintenance  of  the 
doctrines  and  ritual  of  the  established 
religion,  for  upholding  the  uniformity  of 
which  BO  many  Acts  of  Parliament  have 
been  passed,  it  cannot  be  held  to  be  other 
than  matter  of  national  interest  and  con- 
cern. Moreover,  it  is  the  undoubted 
right  of  every  inhabitant  of  every  parish 
in  the  kingdom,  desirous  of  frequenting 
the  parish  church,  to  have  the  services  of 
the  Church  performed  according  to  the 
ritual  of  the  Church,  as  established  by 
law,  without  having  his  religious  sense 
shocked  and  outraged  by  the  introduction 
of  innovations  not  sanctioned  by  law  or 
usage,  and  which  may  appear  to  him  to 
be  inconsistent  with  the  simplicity  of  the 
Protestant  worship  and  to  pertain  to  a 
religion  which  he  believes  to  be  erroneous, 
and  the  ritual  of  which  is  not  that  of  the 
Church  of  England.  It  cannot  admit  of 
doubt  that  a  statute,  by  means  of  which 
a  right  so  important  to  the  general  sense 
of  mankind  was  alone  to  be  capable  of 
being  enforced  and  upheld — since  it 
abolished  the  previous  jurisdiction  of  the 
Ecclesiastical  Courts  in  the  matter  of 
Clerks  in  Orders — is  one  of  general  in- 
terest and  concern,  in  the  construction  of 
which  the  rule  referred  to  would  be  ap- 
plicable. 

This  being  so,  we  have  next  to  see 
whether  we  find  anything  in  the  lan- 
guage or  purpose  of  the  statute  which 
shews  that  the  words  were  intended  to 


have  a  less  authoritative  meaning.  So  tea 
from  this  being  the  case,  as  regards  the 
language  of  the  3rd  section,  we  find,  as 
has  already  been  pointed  out,  that  between 
that  part  of  it  which  relates  to  the  power 
of  the  Bishop  to  issue  a  commission  on  a 
complaint  addressed  to  him,  and  which 
enacts  that  it  shall  be  lawful  for  him  so 
to  do,  and  that  part  which  enables  him  to 
do  so  of  his  own  mere  motion,  independ- 
ently of  any  complaint,  the  words  "  if  he 
shall  think  fit "  are  interposed.  It  is  here 
obvious  ab&t  if  the  words  "  it  shall  be 
lawful "  had  been  intended  to  confer  a 
discretionary  power,  as  these  words 
would,  in  the  absence  of  the  words  "  if 
he  shall  think  fit,"  have  governed  and 
controlled  the  whole  sentence,  the  latter 
words  would  have  been  wholly  super- 
fluous. They  can  only  have  been  intro- 
duced, therefore,  for  the  purpose  of 
qualifying  the  previous  expression.  Taken 
as  a  whole,  it  therefore  seems  to  us  &om 
the  collocation  of  the  words  that  the  pas- 
sage affords  the  key  to  its  own  interpre- 
tation, and  indicates  the  sense  in  which 
the  words  in  question  are  to  be  taken. 
It  was  suggested  on  the  part  of  the  Bishop 
that  the  words  "  if  he  shall  think  fit "  in 
section  3  should  be  rejected  as  super- 
fluous. To  this  we  answer  that  in  so 
doing  we  should  violate  a  settled  canon 
of  oonatruction — namely,  that  a  statute 
ought  to  be  so  construed  that,  if  it  can 
be  prevented,  no  clause,  sentence  or 
word  shall  be  superfluous,  void  or  insig- 
nificant {Bae.  Abr. ;  title,  "  Statute  "  I, 
sub-section  2). 

But  this  is  not  all.  The  words  are 
significant,  as  indicating  the  sense  in 
which  the  words  "  it  sh^  be  lawful "  in 
the  preceding  part  of  the  section  had 
been  used  by  the  framers  of  the  Act. 
They  would  in  any  point  of  view  have 
been  idle,  if  not  introduced  to  qualify  the 
effect  of  the  words  "  it  shall  be  lawful " 
as  imposing  a  duty.  Mr.  Justice  Wight- 
man,  it  is  true,  in  Tha  Queen  v.  The 
Bishop  of  Ohiehester  (2),  arrived  at  the 
opposite  conclusion,  derived  from  the 
enactments  of  the  section  in  question. 
His  opinion  was  founded  on  the  ground 
that  the  power  to  issue  a  commission  in 
the  3rd  section  applied  as  much  to  a  case 
of  "  scandal  or  evil  report  of  having 
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offended  against  the  ecclesiastical  law  "  as 
to  one  of  an  offence  charged  to  have  been 
actnaUj  committed ;  and  he  argaes,  ab 
ineonvenienU,  that  it  cannot  hare  been  the 
intention  of  the  Legislature  to  put  it  in 
the  power  of  a  prosecutor  to  call  upon  a 
bishop  to  issue  a  commission,  and  so 
initiate  proceedings  on  what  may  tnm 
ont  to  be  unfounded  rumours ;  the  more 
so  as,  according  to  the  learned  Judge,  as 
the  law  before  stood,  "  the  office  of  the 
Jndge  could  only  have  been  promoted  in 
the  case  of  some  direct  and  positive 
charge  of  an  offence  against  the  laws 
ecclesiastical,  and  no  proceeding  upon 
the  ground  of  scandal  or  evil  report  of 
having  offended  against  these  laws  would 
have  been  admissible."  But,  in  the  latter 
assumption,  the  learned  Judge  is,  we 
cannot  but  think,  in  error.  Public  report 
or  scandal  was  a  g^und  of  accusation  in 
the  ecclesiastical  procedure,  whether  the 
proceeding  was  by  inquisition,  that  is, 
when  the  proceeding  was  taken  by  a 
bishop  or  an  archdeacon,  ex  officio  niero, 
or  was  founded  on  presentment  by  church- 
wardens, or  on  the  complaint  of  a  party 
promoting  the  office  of  the  judge.  In 
the  proceedings  by  inquisition  the  ar- 
ticles, Onghton  tells  as  ("  Ordo  Judic." 
Tit.  141,  sec.  1),  were  to  contain,  "  Tam 
cansas  oonventionis  (i.e.  in  jus  vocationis) 
quam  famam  pnblicam."  Again,  he  says 
{lb.  note  f.  par.  7)  "  Etsi  reus  non  tenetur 
respondere  positioni  criminosee,  tenetur 
tamen  respondere  positioni  continenti 
famani  publioamcriminis  articulati.  Igitur 
in  his  articulis  fama  publica  object! 
criminis  est  alleganda  et  objicienda." 
Nay,  80  material  was  public  scandal  or 
evil  report  deemed  to  be  as  founding  a 
charge  against  a  party,  that  the  Judge 
was  bound  to  summon  and  examine  the 
fellow-parishioners  of  the  accused  as  to 
its  existence.  "  Si  reus  negaverit  crimen 
objeotnm  et  &mam,"  says  Oughton 
("Ordo  Judic."  Tit.  145,  section  1), 
"  tunc,  si  crimen  objectum  fuerit  noto> 
rinm  et  publicum,  ac  de  eodem  publica 
vox  et  &ina,  Judex  producere  et  exami- 
nare  onrabit  parochianos  rei,  vel  alios 
qnoBCnnqne,  ad  famam  probandam,  eosque 
ad  perhibendum  testimonium,  si  rogati 
recusaverint,  per  censuras  ecclesiasticas 
oompellere."    Even  though  the  proof  of 
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the  alleged  offence  failed,  if  the  evil 
report  was  established  the  accused  might 
be  sentenced  to  clear  himself  by  purga- 
tion— that  is,  by  producing  a  certain 
number  of  compurgators,  who  were  to 
swear  they  believed  the  report  to  be  un- 
founded. "  Si  &ma  confessata  vel  pro- 
bata fuerit,"  says  Oughton  (Tit.  144,. 
section  7),  "  Judex  potest  pargationem 
indioere."  If  the  accused  failed,  in  his 
pargation,  he  might  be  enjoined  to  do 
public  penance.     (lb.  147,  section  2.) 

The  same  thing  occurred  on  present- 
ments by  churchwardens  (see  Tit.  152), 
termed  by  the  civilians  Denundatio.  Here, 
again,  as  appears  ftom  Conset,  Oughton, 
and  the  115th  canon,  public  scandal  and 
report  became  part  of  the  enquiry,  it 
being,  according  to  the  old  law,  part  of 
the  duty  of  the  churchwardens  to  pre- 
sent those  against  whom,  whether  minis- 
ter or  parishioners,  such  scandal  or  report 
prevailed.  Nor  was  this  confined  to  the 
proceedings  by  inquisition  or  by  present- 
ment. On  an  accusation  by  a  party  pro- 
moting the  office  of  the  Judge,  the  ar- 
ticles in  like  manner  alleged  the  publica 
fa/ma  of  the  imputed  offence  ;  and  here 
SigaiTL  it  is  laid  down  (Oughton,  Tit.  150, 
sects.  7  and  8),  "Si  actor  probaverit 
famam  publicam,  vel  prnsumptiones  ve- 
hementes,  ob  quas  pnrgatio  parti  re» 
indicta  fuerit,  vel  indici  possit  et  de- 
bnisset,  qnamvis  non  probaverit  crimen 
objectum,  tamen  obtinebit  sententiam 
purgationem  esse  indicendam,  et  reus  est 
in  expensis  illius  litis  condemnandns. 
Nam  reus,  negando  famam,  causavit  ac- 
torem  litigare,  et  expensas  facere  circa 
probationem  ejusdem."  It  thus  appears 
that  public  scandal  or  report  did  play  an 
important  part  in  penal  suits  in  the  Eccle- 
siastical Courts,  and  was  of  itself  suffi. 
cient  to  place  the  party  against  whom  it 
was  brought  forward  under  the  neces- 
sity of  clearing  himself  by  oath  ;  and  it 
is,  we  think,  going  too  far  to  say  that  if 
a  strong  case  of  public  scandal  had  been 
brought  before  the  Jndge  as  the  ground 
for  allowing  the  office  of  the  Jndge  to 
be  promoted,  the  application  would  have 
been  refused.  We  think  it  not  unlikely 
that  the  intention  being,  as  presently 
will  be  more  fully  shewn,  to  leave  the 
substantive  law  as  it  stood,  changing  only 
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lU  Quetn  v.  Tht  Biihop  <(f  Chfford  {Jpp.),  Q.B. 
the  method  of  proceeding,  these  words 
were  introduced  as  applicable  to  the 
cases  in  which  pablic  report  might  hare 
formed  matter  of  judicial  enquiry.  At 
all  events,  we  thiijc  the  argument  well 
founded,  that  in  the  passage  in  question 
the  words  "if  he  shall  think  fit,"  give, 
as  seems  to  us,  the  key  to  the  words  "  it 
shall  be  lawful "  in  the  earlier  branch 
of  the  sentence,  and  that  the  inference 
arising  &om  the  collocation  of  the  words 
is  far  stronger  than  any  which  can  be 
drawn  from  the  supposed  intention  of 
the  Legislature,  which,  afler  all,  can  only 
be  matter  of  surmise.  The  language  of 
the  section,  though  it  might  have  been 
more  explicit,  is,  we  think,  too  dear  to 
warrant  us  in  speculating  on  the  legisla- 
tive intention.  It  is,  moreover,  obvious 
that  if  it  had  been  the  intention  of  the 
Legislature  that  the  issuing  of  a  commis- 
sion should  be  at  the  discretion  of  the 
bishop,  nothing  would  have  been  easier 
than  to  say  so,  as  has  been  done  in  the 
Public  Worship  Regulation  Act.  By 
placing  the  words  "  if  he  think  fit  "  in  an 
earlier  part  of  the  sentence,  immediately 
after  the  words  "  it  shall  be  lawful,"  aU 
ambiguity  would  have  been  removed. 

We  next  proceed  to  consider  the  pur- 
pose of  the  statute  as  a  whole.  On 
the  purview  of  it,  especially  when  looked 
at  by  the  light  of  the  report  of  the  Eccle- 
siastical Courts  Commissioners,  which 
preceded  it,  and  of  the  preamble,  which 
is  confined  to  the  recital  that  "the 
manner  of  proceeding  in  causes  for  the 
correction  of  clerks  required  amendment," 
it  appears  plain  that  it  has  reference,  not 
to  the  substantive  law,  but  simply  to  the 
procedure  applicable  to  a  suit  against  a 
olerk  in  orders  for  an  ecclesiastical  of- 
fence. It  leaves  the  law  as  to  what  shall 
constitate  an  offence  under  that  law  as  it 
stood  before.  It  nowhere  professes  to 
abridge  or  interfere  with  any  existing 
right  of  instituting  proceedings  against  a 
clerk  in  orders  for  an  ecclesiastical  of- 
fence. It  is  the  method  of  proceeding 
alone  with  which  the  statute  deals.  Thus, 
by  the  effect  of  the  23rd  section,  it  takes 
from  the  bishop  the  power  of  instituting 
proceedings  by  way  of  inquisition,  as  was 
held  in  The  Dean  of  York's  Ocue  (25),  and 
(36)  3  B.B.  Bep.  1 ;  s.  &  10  law  J.  Bep.  Q.B.  806. 


makes  it  necessary  for  the  Bishop,  if  he 
desires  to  prosecute  ex  tnero  offieio,  either 
to  issue  a  commission  under  section  3,  if 
he  desires  to  prosecute  the  suit  in  his 
own  Court,  or  to  send  the  cause  in  the 
first  instance  to  the  metropolitan  Court, 
by  letters  of  request  under  section  13. 
And  whereas,  in  a  penal  suit  instituted 
by  a  party  promotiiig  the  office  of  the 
Judge,  leave  to  promote  the  office  must 
first  have  been  applied  for  and  obtained 
in  the  Court  of  the  Bishop,  and  leave  to 
promote  the  office  of  the  Judge  having 
been  obtained,  articles  would  have  been  at 
once  exhibited  and  the  suit  proceededwith 
— a  matter  generally  involving  much  ex- 
pense, and,'sometimeB  the  vexations  harasa. 
ment  of  the  defendant — the  statute,  on  an 
accusation  of  an  ecclesiastical  offence  being 
brought  forward,  requires  a  complaint  to 
be  addressed  to  the  Bishop  himself,  and, 
except  in  the  case  just  put,  where  the 
Bishop  thinks  proper  to  exercise  the 
power  vested  in  him  by  the  13th  section, 
and,  dispensing  with  any  preliminary 
enquiry,  sends  the  cause  at  once  by  let- 
ters of  request  to  the  Court  of  the  pro- 
vince, interposes,  before  the  suit  can  be 
further  prosecuted,  a  preliminary  enquiry 
as  to  the  facts  by  means  of  a  commission, 
on  whose  report  whether  a  prima  fade 
case  for  further  proceedings  has  been 
made  ont  it  depends  whether  the  suit 
shall  proceed — ao  institution  analogous 
to  the  finding  of  a  grand  jury  on  a  bill 
of  indictment. 

In  other  respects,  when  the  commis- 
sioners have  reported  that  there  is  prima 
fade  ground  for  further  proceedings,  the 
jurisdiction  of  the  Bishop  remains  very 
much  as  it  was  before,  except  that  he 
may  have  to  exercise  the  functions  of  a 
Judge  himself,  instead  of  the  cause  being 
tried  before  his  appointed  Judge.  K  the 
party  admits  the  truth  of  the  articles, 
the  Bishop,  or  his  commissary  i^pointed 
for  the  purpose,  may  at  once  pronounce  sen- 
tence. If  the  facts  are  denied,  the  Bishop 
can  either  try  the  cause  himself,  with  the 
assistance  of  three  assessors  specially 
qualified  under  the  Act,  and  himself  de- 
termine it — this  mode  of  trial  being  sub- 
stituted for  the  trial  in  the  diocesan 
Court  by  the  Bishop's  Judge — or  the 
Bishop,  as  he  might  have  done  before^  aa 
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a  smt  being  institated  in  his  own  Court, 
may  send  the  suit  by  letters  of  request 
to  the  metropolitaa  Court.  In  all  this 
there  is  manifestly  nothing  which  affects 
the  right  to  institute  proceedings,  though 
the  mode  of  initiating  the  suit  is  changed, 
and  the  party  desirous  of  prosecuting  a 
cleric  in  orders  for  an  ecclesiastical  offence, 
instead  of  obtaining  leave  to  promote  the 
office  of  the  Judge,  must  now  prefer 
a  complaint  to  the.  Bishop,  and,  unless 
the  Biwop  thinks  proper  to  send  the  case 
at  ouoe  to  the  provincial  Court,  must 
abide  by  the  report  of  a  commission 
as  to  whether  the  suit  shall  be  proceeded 
with.  But,  subject  to  this,  the  statute 
does  not  profess  to  deal  with  the  right  to 
prefer  a  charge  against  a  clerk  in  orders, 
if  the  offence  charged  amounts  to  an  of- 
fence against  the  ecclesiastioal  law ;  and 
it  therefore  becomes  material  to  consider 
how  the  law  stood  in  respect  of  the  right 
of  instituting  proceedings  against  a  clerk 
in  orders  prior  to  the  passing  of  the  sta- 
tute. 

Two  conflicting  views  have  been  pressed 
upon  us :  the  one  that  though,  in  order 
to  promote  the  office  of  the  Judge,  it 
was  necessary  to  obtain  leave  of  the 
Court,  yet  this  was,  practically  speaking, 
merely  matter  of  form,  and  that  the 
leave  could  be  claimed  as  of  right, 
provided  the  offence  proposed  to  be  pro- 
seonted  was  one  of  ecclesiastical  cogni- 
sance, and  the  promoter  was  of  ability 
to  pay  costs,  if  defeated  in  the  suit. 
On  the  other  hand,  it  was  contended 
that  to  allow  the  office  of  the  Judge  to 
be  promoted  was  not  a  matter  of  form, 
but  one  on  which  the  judgment  of  the 
Judge  had  to  be  exercised ;  from  which 
it  was  argued  that,  in  the  present  sta- 
tute, it  must  have  been  intended  to  leave 
a  like  discretion  to  the  Bishop.  In  sup- 
port of  the  first  proposition,  the  old  au- 
thorities, Conset  and  Oaghton,  are  cited. 
Thus,  Conset  ("Practice,"  part  7,  c.  2) 
says,  "  If  any  hath  committed  any  crime 
(whereof  the  spiritual  Courts  have  cog- 
nisance), and  is  not  detected,  denounced 
or  presented  for  the  same,  or  if  the  Bishop 
or  archdeacon  have  not  proceeded  against 
him  by  way  of  inquisition,  yet  any  person 
(who  offers  himiself  ready  to  pay  the 
party  to  be  convened  his  charges,  if  he 
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dotii  not  prove  the  matters  objected)  hath 
interest  voluntarily  to  implore  and  pro- 
mote the  office  of  the  Judge,  and  may 
call  the  delinquent  to  answer  articles, 
and  may  administer  articles  to  him  when 
he  appears,  in  the  name  of  the  Judge, 
and  of  his  office  promoted,  and  may  ac- 
cuse the  delinquent."  So  Oughton,  fol- 
lowing Conset,  says  ("  Ordo  Judiciorum," 
tit.  150),  "  1.  Si  quis  crimen,  ad  fori  ecde- 
siastici  oognitionem  spectans,  commiserit, 
et  de  eodem  non  Aierit  deteotus,  denun- 
oiatus,  vel  presentatus,  vel  Episcopus,  vel 
Arohidiaconus  non  processerit  contra  enm, 
perinquisitionem ;  quselibettamen  persona 
(si  fuerit  solvendo  {tic)  expensas  parti 
conveniendee,  si  objecta  non  probaverit) 
habet  iuteresse  (qnoniam  Eeipublicee  in- 
terest ut  deUcta  pnniantur)  et  Judiois 
officinm  implorare,  et  voluntarie  promo- 
vere ;  et  delinquentem,  ad  respondendum 
articnlis,  ex  officio  Judicis  promote,  mi- 
nistratis,  in  jus  vocare  potest,  et  parti 
comparenti  articnlos  (nomine  Judiois,  et 
ex  ejus  officio  promoto)  objioere,  et  mi- 
nistrare,  et  delinquentem  acousare." 

That  this  principle  continued  to  be 
acted  on  appears  from  several  dicta  of 
ecclesiastical  Judges.  In  Argwr  v.  Hovlds- 
worth  (26)  Sir  Ceorge  Lee  says,  "  A  cler- 
gyman may  be  prosecuted  by  anyone  for 
neglect  of  his  clerical  duty."  In  the  case 
of  The  Froeu/rator-Oenercil  v.  Btone  (12) 
Sir  William  Scott  says,  "  This  is  a  prose- 
cution originating  in  a  citation  in  the  name 
of  the  Bishop  of  London,  though  the 
Bishop  might  be  personally  ignorant  of 
the  existence  of  such  a  suit  It  is  the 
constant  style  of  the  Court,  and  it  is  not 
in  the  power  of  the  Bishop  by  any  inter- 
vention on  his  part  to  refuse  the  process 
of  the  Court  to  anyone  desirous  to  avail 
hiinself  of  it  in  a  proper  manner."  In 
Turner  v.  Meyers  (27)  the  same  learned 
Judge  had  said,  "  The  criminal  suit  is 
open  to  everyone ;  the  civil  suit  to  any- 
one shewing  an  Interest."  These  dicta 
were,  however,  only  incidentally  made, 
and  were  not  necessary  to  the  decision  of 
the  cases  in  which  they  were  pronounced. 
What  was  said  by  Sir  John  NichoU  in 
Oarr  v.  Marsh  (17)  is  more  directly  to 
the  point.    The  suit  being  in  pcmam,  in 

(26)  2  Lee  515. 

(27)  1  Hag.  Cona.  414. 
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Tie  Queen  ▼.  lie  Bitiop  of  Orfori  (.Jfp.),  Q^. 
which  the  o£Bce  of  the  Judge  was  promoted 
against  a  clergyman  for  officiating  in  a 
ohapel  licensed  by  the  Bishop,  but  with- 
out the  consent  of  the  incumbent  of  the 
parish,  it  was  urged  that,  the  defendant 
having  acted  with  the  sanction  and  ap- 
probation of  the  Bishop,   the  promoter 
ought  not  to  be  allowed  to  promote  the 
office  of  the  Jndgfe  in  the  Bishop's  own 
Court.     Sir  John  Nlcholl,  however,  says, 
"  It  is  said  that  there  is  a  discretion  in 
this  case,  and  that  the  Court  should  not 
allow  the  office  of  the  Judge  to  be  pro- 
moted in  such  a  cause.     But  the  cause 
must  be  tried  before  we  arrive  at  this 
conclusion,  otherwise  we  enter  on  the 
merits  prematurely.     Application  is   al- 
ways made  to  the  Judge  before  a  citation 
issues  in  a  cause  in  which  the  office  is 
promoted ;  but  that  is  not  for  the  pur- 
pose of   considering    the   merits  of  the 
case,  but  &om  the  nature  of  the  suit, 
whether  it  be  of  ecclesiastical  conusance 
or  the  fitness  of  the  person  to  be  made 
responsible  for  costs  to  the  other  party." 
But  dicta  of  an  opposite  tendency  were 
brought  forward  on  the  other  side.  Thus 
in  Maidman  y.  Malpas  (11),  Sir  William 
Scott,  speaking  of  a  suit  in  which  the 
office  of    the  Judge  is  promoted,  says, 
"  The  leave  of  the  Court  should  be  first 
obtained,  since  it  is  a  part  of  the  ecclesi- 
astical jurisdiction  which  is  not  to  be  ex- 
ercised without  discretion  or  to  be  left 
entirely  to  the  judgment  or  passions  of 
private  persons."      In  Lee  t.  Matthews 
(28),  which  was  a  case  of  brawling  in  a 
vestry.    Sir  John  Nicholl  certainly  uses 
language  which  tends  to  shew  that  it  is 
in  the  discretion  of  the  Judge  in  certain 
cases  to  allow  his  office  to  be  promoted  or 
not  as  he  may  think  right.  "  This  being," 
he  says,  "  a  case  of  office,  the  whole  trans- 
action should  have  been  fairly  and  can- 
didly stated  at  once  in  order  that  the  Judge 
might  have  an  opportunity  of  considering 
whether  both  parties  being  involved  in 
pari  delicto  he  ought  to  allow  his  office  to 
be  promoted."     "  Had  all  the  facts  ap- 
peaj«d  in  the  articles,"  he  continues,  "  I 
doubt  whether,  considering  that  the  pro- 
moter is  not  a  disinterested  officer  of  the 
parish  proceeding  in  his  official  capacity, 

(28)  SHagg.Eccles.  Bep.  169. 


ob  pvblicam  vindietam,  but  a  private  in> 
dividual  proceeding  for  an  offence  com- 
mitted against  himself  I  should  have 
allowed  the  case  to  have  gone  on."  It  is, 
however,  here  to  be  observed  that  this  by- 
no  means  shews  that  if  the  suit  had  been 
promoted  by  a  proper  party  and  in  publi- 
eam  vindietam  the  office  of  the  Judge 
oould  have  been  properly  withheld.  The 
language  of  the  same  learned  Judge  in 
Oarr  y.  Marsh  (17)  would  lead  us  to  think 
that  under  such  oiroumstances  the  per- 
mission to  promote  the  office  of  the 
Judge  would  have  been  granted  as  of 
course. 

In  Sherwood  y  Bay  (5),  in  a  civil  suit 
instituted  by  a  &ther  to  annul  the  mar- 
riage of  his  daughter  as  incestuous,  and 
which  came  before  the  Judicial  Commit- 
tee on  appeal,  the  objection  having  been 
nrg^  that  the  father  had  no  civil  interest 
to  enable  him  to  maintain  the  suit,  Baron 
Parke,  in  delivering  the  judgment  of  the 
Court,  of  which  Sir  J.  Nicholl  had  been 
a  member,  as  a  ground  for  holding  that 
the  possibility  of  having  to  support  the 
ofifspring,  if  legitimate,  under  43  Eliz.  c. 
2,  was  a  sufficient  interest  to  entitle  him 
to  sue,  observes  that,  "  this  may  be  the 
only  form  in  which  any  individual  can 
question    the    marriage    as    matter    of 
right."     "  For,"  sajs  the  learned  Judge, 
"  to  promote  the  office  of  Judge  in  a  cri- 
minal suit  requires  the  authority  and 
consent  of  the  Court ;  and  though  this  is 
obtained  without  difficulty  in   ordinary 
practice,  it  cannot  be  demanded  est  debito 
justituB."     But  it  is  here  to  be  observed 
that  this  was  not  the  point  to  be  deter- 
mined in  the  cause,  nor  had  it  been  ad- 
verted to  in  the  argument,  but  appears  to 
have  been  resorted  to  by  the  Court  as  a 
technical,  certainly  not  being  a  substan- 
tial, ground  for  holding  that  the  very 
remote  possibility  of  having  to  maintain 
the  issue,  if  legitimate,  funiished  a  suf- 
ficient interest  to  sue  to  annul  the  mar- 
riage.    Though,  technically  speaking,  it 
might  be  true  that  the  office  oi  the  Judge 
could  not  be  claimed  as  of  right  ex  debito 
justiticB,  no  one  can  doubt  that  it  would 
have  been  allowed  as  of  course  to  a  father 
seeking  to  set  aside  the  incestuous  mar- 
riage of  his  daughter.    Moreover,  one  is 
at  a  loss  to  see  how  the  absence  of  a  right 
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ne  QiMM  r.  The  Bitkop  of  Oaford  (^.^  Q.B. 
to  sae  oiimixuJljr  could  be  any  reason  for 
holding  that  the  party  had  a  dvil  interest 
entitling  him  to  eme. 

Lastly,  in  E^Uiuione  r.  Pwrckat  (6), 
also  a  case  before  tiie  Judicial  Committee, 
it  is  said  by  Sir  Bobert  Phillimore,  in 
delivering  the  judgment  of  the  Court,  "  It 
was  decided  by  their  Lordships  in  the 
case  of  Sherwood  v.  Bay  (5),  i/rhich  was 
one  of  great  importance,  and  very  care- 
fully considered  by  the  eminent  Judges 
who  sat  upon  it,  among  whom  was  Sir 
John  Nioholl,  perfectly  acquainted  with 
the  practice  of  the  Ecclesiastical  Courts, 
that  the  promotion  of  -  the  o£&ce  of  the 
Judge,  though  generally  permitted  as  a 
matter  of  course,  cannot  be  demanded  ex 
debito  iwtiticB."  There  is  here,  we  cannot 
help  thinking,  some  mistake.  As  has 
been  observed,  the  point  was  not  decided 
ih  Sherwood  v.  Bay  (5)  ;  it  was  only 
thrown  in  by  way  of  argument ;  but  the 
language  of  Sir  Robert  Phillimore  shews 
that  he,  himself  an  eminent  authority, 
and  the  other  members  of  the  Judicial 
Committee  who  sat  in  Elphinttone  t.  Pur- 
choB  (6)  took  the  same  view  of  the  ques- 
tion as  had  been  incidentally  expressed  in 
the  former  case. 

Looking  to  these  authorities,  it  appears 
to  us  that  neither  of  the  conflicting  pro- 
positions thus  put  forward  is  tenuis  to 
the  ftall  extent  to  which  it  has  been  urged. 
The  result  of  the  authoritieB  as  to  the 
former  law  appears  clearly  to  be  that 
although,  as  may  be  gathered  fix>m  Maid- 
man  V.  Mdlpcu  (11)  and  other  cases,  it  was 
necessaiy  for  a  pu^y  desirous  of  proceed- 
ing in  a  penal  suit  in  an  EcolesiaBtical 
Court  to  obtain  leave  to  promote  the  office 
of  the  Judge,  yet  if  the  charge  involved 
an  offenoe  against  the  ecclesiastical  law, 
and  there  was  no  reason  for  doubting 
the  honafidet  of  the  complaint,  and  the 
oomplaiuant  was  a  proper  person  to  insti- 
tute the  suit  and  of  ability  to  pay  costs  if 
he  fiuled  in  it,  the  leave  was  never  with- 
held, bat,  on  the  contrary,  was  always 
granted  as  a  matter  of  course,  we  had 
almost  said  of  right,  without  any  precog- 
nition of  the  case  as  to  its  intrinsic  merits, 
or  reference  to  the  position  of  the  accuser, 
whether  parishioner  or  otherwise,  beyond 
his  fitness  to  cany  on  the  suit.  Theore- 
tically it  may  be  correct  to  say  that  leave 
Voi^  48.— Q.B.,  C  J>.  &  £zoH. 


to  promote  the  office  of  the  Judge  could 
not  be  claimed  ex  debito  justiticB,  and  that 
if  it  had  been  refused  the  party  would 
have  been  without  redress,  at  all  events, 
so  far  as  the  remedy  by  mandamus  was 
concerned.  But  it  is,  nevertheless,  plain 
that  to  refuse  it,  except  in  very  special 
oases,  would  have  been  a  denial  of  justice, 
to  which  we  may  presume  that  no  eccle- 
siastical Judge  would  have  been  a  party. 
This  being  so,  we  do  not  feel  warranted 
in  assuming,  in  the  absence  of  positive 
enactment,  that,  in  transferring  the  juris- 
diction of  the  Ecclesiastical  Court  to  the 
Bishop,  the  Legislature  can  have  intended 
to  place  a  party  desirous  of  proseoating  a 
clerical  offence  in  a  less  advantageous  po- 
sition than  he  would  have  been  in  b^re 
the  statute.  We  find  nothing  in  the 
provisions  of  the  statute  which  has,  or,  so 
far  as  appears,  can  have  been  intended  to 
have  the  effect  of  taking  away  the  right 
of  instituting  a  suit  against  a  clerk  in 
orders  where  it  existed  previously,  all 
that  the  statute  does  being  to  alter  the 
mode  of  proceeding.  Instead  of  obtain- 
ing leave  to  promote  the  office  of  the 
Judge  from  the  Bishop's  Court,  the  pro- 
secutor must  now  apply  directly  to  the 
Bishop,  who  under  the  terms  of  tiie  third 
section,  would  have  to  see,  as  the  Judge 
had  before,  that  the  complaint  involved 
an  offence  of  ecclesiastical  cognisance,  it 
being  to  such  only  that  the  enactment 
applies.  But  with  this  limitation  we  see 
nothing  that  alters  or  affects  the  right  of 
a  party  desiring  to  prosecute,  or  which 
debars  him  from  calling  upon  the  Bishop, 
thus  substituted  for  the  Judge,  to  set  the 
law  in  motion  by  either  issuing  a  com- 
mission under  the  3rd  section,  or  at  once 
sending  the  complainant  to  the  Court  of 
the  province  under  the  IBth  section.  It 
is  difficult  to  suppose  that  if  the  inten- 
tion of  the  Legislature  had  been  so  to 
modify  the  right  of  a  party  desirous  to 
prosecute  as  to  make  it  conting^t  on  the 
will  of  the  Bishop,  it  would  not  have  said 
BO  in  dear  and  unambiguous  terms.  Of 
course  nothing  would  have  been  easier 
than  to  do  this.  The  mere  transposition 
of  the  words  "  if  he  shall  think  fit  '  in  the 
Srd  section  so  as  to  make  them  govern  the 
whole  instead  of  prefixing  them  to  the 
action  of  the  Bishop  ex  propria  motu, 
4L 
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would  obviously  have  had  that  effect, 
whereas  their  present  collocation  leads 
strongly  to  the  opposite  conolnsion. 

Bat  we  are  invited  to  follow  the  history 
and  origin  of  this  legislation  in  order  the 
better  to  apprehend  the  meaning  and  in- 
tention of  the  enactment  in  question.  It  is 
trae  that  the  EcolesiaBtical  Courts  Com- 
missioners, in  their  report  of  1832,  having 
pointed  ont  the  evil  of  the  great  delays 
and  expenses  attendant  on  the  proseca- 
tion  of  penal  suits  in  the  Ecclesiastical 
Courts,  and  which  had  been  strikinKly 
exemplified  in  certain  recent  suits  which 
had  caused  considerable  scandal,  recom- 
mended that  the  proceedings  in  the  pro- 
secution of  offences  against  clerks  in 
orders  should  be  transfeired  to  the  Bishop. 
But  they  further  proposed  as  part  of 
their  scheme,  as  a  protection  against  vex- 
ations suits,  that  there  should  be  a  preli- 
minaiy  enquiry  on  oath  before  the  Bishop, 
with  a  view  to  his  allowing  or  disallowing 
the  suit  to  proceed,  with,  in  case  of  his 
disallowing  it,  an  appeal  to  the  Arch- 
bishop. The  first  part  of  this  recom- 
mendation was  adopted,  bat  not  the 
remainder. 

It  was  not  till  some  years  afterwards 
t.hat,  in  184^,  the  Government  carried 
through  Parliament  the  Church  Disci- 
pline Act,  in  which,  for  the  preliminary 
bearing  before  the  Bishop  recommended 
by  the  Commissioners,  was  substituted 
the  Commission  to  be  appointed  under  ' 
section  3,  by  whose  report  the  Bishop, 
except  where  he  chose  at  once  to  in- 
stitute proceedings  by  letters  of  request, 
was  to  be  guided  as  to  allowing  the  suit 
to  proceed.  We  see  nothing  in  the  cir- 
cumstanccQ  under  which  this  statute  was 
passed  to  lead  us  to  think  that  it  was  in- 
tended to  do  more  than  to  afibrd  the 
accused  clerk  the  protection  of  the  pre- 
liminary inquiry  by  the  Commission.  For 
the  discretion  proposed  by  the  report  of 
the  Ecclesiastical  Commissioners,  to  be 
given  to  the  Bishop  to  be  exercised,  it 
must  be  remembered,  after  enquiry  on 
oath,  was  substituted  the  enquiry  by  the 
Commission,  upon  whose  decision  the 
further  prosecution  of  the  suit  was  to  de- 
pend. It  is  also,  perhaps,  not  altogether 
beside  the  question  to  observe  that  the 
suits  to  which  the  Commissioners  were 


referring  were  for  tiie  most  part  suite 
against  clergymen  for  immonuity.  The 
movement  in  the  Chnroh  with  respect  to 
doctrine  and  ritual  of  a  Boman  Catholic 
tendency  had  not  then  as  yet  arisen,  and 
it  may  well  be  doubted  whether,  if  that 
movement  could  have  been  foreseen,  the 
Legfislature  would  have  placed  any  addi- 
tional restraint  on  the  right  of  parish- 
ioners to  bring  innovations  of  such  a 
nature  to  the  test  of  legal  decision.  Far, 
therefore,  from  affording  any  proof  of 
the  intention  of  the  Legislature  to  give 
an  absolute  and  unfettered  discretion  to 
the  Bishop,  the  prior  state  of  the  law 
and  the  origin  of  the  statute  have  rather 
a  contrary  tendency.  But,  instead  of 
speculating  on  the  legislative  intention 
by  reference  to  extraneous  circumstances, 
wo  think  it  safer  to  found  our  view  on 
the  internal  evidence  afforded  by  the  sta- 
tute itself. 

Now,  finding  nothing  in  the  enactmente 
or  language  of  the  third  section  or  other 
parts  of  the  Church  Discipline  Act  which 
should  have  the  effect  oi  controlling  or 
qualifying  the  words  "  it  shall  be  lawml," 
but^  on  the  contrary,  finding  the  language 
of  ^e  section  pointing,  as  it  seems  to  us, 
the  contrary  way,  we  can  see  no  ground 
which  would  justify  us  in  giving  to  those 
words  any  other  than  the  meaning  which 
the  estebushed  canon  of  construction  has 
assigned  to  them — a  canon  of  construc- 
tion so  thoroughly  settled  that  Mr.  Jus- 
tice Coleridge  speaks  of  it  as  an  axiom — 
and  by  which,  in  construing  this  stetute, 
we  deem  ourselves  absolutely  bound. 
With  this  rule  before  uB,  we  do  not 
deem  ourselves  called  upon  to  enter 
into  the  subject  of  the  inconvenience 
on  which  the  Lord  Bishop  dwelt  in 
his  argument  as  likely  to  result  &om 
withholding  from  a  Bishop  the  free  exer- 
cise of  his  discretion.  These  considera- 
tions, if  well  founded,  might  be  well 
worthy  the  attention  of  the  Legislature, 
but  they  cannot  prevail  against  the  Act 
as  it  stands.  Moreover,  if  the  legislation 
were  to  be  reconsidered  it  might  possibly 
be  thought  that  any  such  inconveniences 
would  be  outweighed  by  the  object  to 
which  so  much  legislation  heis  been  di- 
rected— namely,  the  maintenance  of  uni- 
formity of  doctrine  and    ritual    in  the 
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Church.  It  shonld  be  observed  that  this 
cx>iistraction  of  the  statnte  will  not  take 
from  the  Bishop  the  discretion  which  the 
Jndge  previondy  possessed  and  exercised, 
on  the  application  for  leave  to  promote 
the  office  of  the  Jadge,  of  jndging 
whether  the  facts  complained  of  consti- 
tute an  ecclesiastical  offence  or  not.  For, 
as  we  have  said,  it  is  only  to  complaints 
of  such  offences  that  the  Act  relates ;  and 
the  constitution  of  the  commission,  one 
member  of  which  must  be  the  Bishop's 
officer,  or  an  archdeacon  or  rural  dean 
of  the  diocese,  and  the  rest  of  his  own 
selection,  will  insure  a  careful  considera- 
tion of  the  case  and  protect  an  accused 
clergyman  against  frivolous  and  vexations 
charges.  When  it  is  said  on  the  part  of 
the  Bishop  that  if  he  is  not  invested  with 
the  discretionary  power  for  which  he 
contends  he  must  issue  a  commission  in 
every  case  in  which  it  is  applied  for,  no 
matter  how  frivolous  or  vexations  the  pro- 
ceeding may  be,  the  answer  is  that  no 
such 'consequence  will  follow.  For  if  the 
application  be  of  the  character  alluded 
to,  this  Court,  in  the  exercise  of  its  dis- 
cretion, would  refuse  to  issue  a  mandamus. 
And  that  this  Court  has  the  right  to  exer- 
cise such  discretion  cannot  be  doubted. 
See  The  Queen  v.  The  Bishop  of  Chester 
(29),  and  The  Queen  v.  The  Bishop  of 
Chichester  (2). 

On  the  whole,  therefore,  the  only  con- 
clusion at  which  we  can  arrive  is  that  a 
duty  ia  here  cast  upon  the  Bishop,  where 
complaint  is  made  of  that  which  consti- 
tutes in  a  clerk  in  orders  an  offence 
against  the  ecclesiastical  law,  of  issuing  a 
commission,  unless  he  thinks  proper — 
and  herein  he  undoubtedly  has  a  discre- 
tion— ^to  send  the  case  at  once  by  letters 
of  request  to  the  provincial  Court.  The 
view  we  take  of  the  enactment  in  question 
is  confirmed  by  the  opinion  of  the  late 
Dr.  Lushington,  we  need  not  say  a  great 
authori^  in  all  matters  of  ecclesiastical 
law.  ^8  opinion  on  this  point  appears 
from  a  report  of  a  case  of  Ditcher  v.  Beni- 
son  (30),  a  proceeding  against  the  Arch- 
deacon of  Taunton,  in  which  Dr.  Lushing- 
ton acted  as  assessor  to  the  Archbishop 

(29)  1  Term  JEiep.  896,  and  Brodrick'a  Eccleo. 
Jnagments  in  F.C.  166. 
(80)  Special  Beprat,  1867. 
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of  Canterbuiy,  and  which  was  cited  by 
Dr.  Stephens  on  an  application  to  this 
Court  for  a  mandamus  to  the  Bishop  of 
London  in  the  case  of  Mr.  Bennett.  Be- 
ferring  to  the  8rd  section  of  the  Act,  Dr. 
Lushington  there  says,  "It  is  perfectly 
clear  that  if  a  Bishop  under  this  statnte 
thinks  fit,  .he  has  a  discretion  which  he  is 
entitled  to  exercise  whether  he  will 
himself  of  his  own  mere  notion  direct 
proceedings  to  be  commenced.  It  is  not 
so  with  reference  to  an  application''  made 
to  the  Bishop,  and  for  various  reasons. 
If  it  were  so,  the  ancient  law  of  the 
Church  would  have  been  subverted  by 
this  statute,  which  there  was  no  intention 
to  do."  Having  cited  the  judgments  of 
Lord  Stowell  and  Sir  John  NichoU  with 
respect  to  the  former  state  of  the  law. 
Dr.  Lushington  proceeds,  "What  would 
be  the  consequence,  if  the  Archbishop  or 
Bishop  had  a  purely  discretionary  power 
to  order  the  commencement  of  the  pro- 
ceedings according  to  his  own  judgment, 
or,  I  might  also  say,  aooorduig  to  his 
fancy  ?  Why,  in  every  bishopric  within 
a  province  or  within  the  whole  kingdom 
of  England,  it  would  rest  entirely  in  the 
power  of  a  single  Bishop  either  to  permit 
a  prosecution  against  any  ecclesiastic  for 
any  alleged  unsound  doctrine  or  immoral 
conduct,  or,  according  to  his  own  mere 
opinion,  he  might  prevent  any  discussion 
taking  place  and  any  charge,  however 
serious,  from  being  considered.  The  con- 
sequences of  which  would  be  that  the 
uniformiiy  which  now  happily  prevails 
among  the  clergy  of  this  country  would 
be  destroyed  or  subverted."  In  this  view 
we  entirely  concur,  and  it  is  materially 
confirmed  by  the  fiust  that  the  uniformity 
on  which  Dr.  Lushington  congratulated 
his  hearers  has  unhappily  ceased  to  exist. 
If  the  construction  contended  for  by  the 
Bishop  should  prevail,  looking  at  the  wide 
differences  of  opinion  prevailing  among 
the  clergy  in  reference  to  rites  and  cere- 
monies, it  might  well  be  that  in  a  short 
time  uniformity  in  the  realm  might  dis- 
appear, and  diocesan  uniformity  take  its 
place,  which  again  would  be  liable  to 
vary  with  each  succeeding  ordinary. 
Whereas  if  the  law  is  to  be  enforced,  any 
doubtful  or  disputed  question  of  doctrine 
or  ritual  may  be  brought  to  the  test  of 


Digitized  by 


Google 


628 


QT7EE]f'S  BEKCH,  C02IH0N  FLEAS  AND  EXOHEQlTIiB. 


FN.  8. 


The  Queen  v.  ne  Bithop  of  Oxford  {App.),  Q.B. 

legal  decision,  if  neoesaary  by  the  appel- 
late tribunal  in  the  last  resort. 

This  being,  in  oar  opinion,  the  con- 
'  straction  to  be  pat  on  the  Act  of  1840, 
the  question  alrMidj  adverted  to  presents 
itself,  whether  this  statute  has  not  been 
virtually  abrogated  by  the  Act  of  1874, 
commonly  called  the  Public  Worship 
Begulation  Act,  the  two  statutes  being  in 
pari  materia,  and  apparently  inconsistent 
with  one  another.  That  the  two  statutes 
are  in  pari  materia  as  regards  offences 
relating  to  ritual  is  clear.  Both  were 
passed  for  the  purpose  of  establishing  a 
new  method  of  proceeding  in  the  trial  of 
offences  committed  by  clergymen  in  sub- 
stitntion  for  the  previously  existing  pro. 
cedure ;  the  only  difference  in  this  respect 
being  that,  while  the  earlier  Acts  refer  to 
"any  offenoe  against  the  laws  ecclesiasti- 
cal" committed  by  any  clerk  in  holy 
orders,  the  later  statute  enumerates  the 
particular  offences  to  which  it  is  appli- 
cable— ^namely,  "  firstly,  where  any  altera- 
tion  in, 'or  addition  to,  the  fabric,  orna- 
ments or  furniture  of  a  church  without 
lawful  authority,  or  any  desecration  for- 
bidden by  law,  has  been  introduced  into 
it ;  secondly,  where  the  incumbent  has 
within  the  preceding  twelve  months  used 
or  permitted  to  be  used  in  a  charch  or 
burial-ground  any  unlawful  ornament  of 
the  minister  of  the  church,  or  neglected 
to  aseany  prescribed  ornament  or  vesture ; 
or,  thirdly,,  where  the  inoambent  has 
failed  to  observe,  or  to  cause  to  be  ob- 
served, the  directions  contained  in  the 
Book  of  Common  Prayer  relating  to  the 
performance,  in  such  church  or  burial- 
ground,  of  the  services,  rights  and  cere- 
monies ordered  by  the  said  book,  or  has 
made,  or  permitted  to  be  made,  any  un- 
lawful addition  to,  alteration  of,  or 
omission  from  such  services,  rites  and 
ceremonies." 

It  is,  therefore,  plain  that,  so  far  as  re- 
lates to  offences,  committed  in  the  ob- 
servance of  the  established  ritual,  both 
statutes  apply  to  the  offences  which  form 
the  subject-matter  of  the  complaint  in 
the  present  instance.  If  the  enactments 
of  the  two  statutes  are  inconsistent,  the 
rule  would  apply  that  where  two  statutes 
are  in  pari  materia,  and  their  enactments 
«an|iot  stand  together,  the  later  statute 


shall  prevail,  as  being  the  later  exponent 
of  the  legislative  will.  Now  when  we 
turn  to  the  later  statute  we  find  an  en- 
tirely new  and  different  system  and 
scheme  of  proceeding.  Though  the  ' 
chflTge  is  still  to  be  addressed  to  the 
Bishop  in  the  form  of  a  representation,  it 
can  no  longer,  unless  when  it  is  preferred 
by  the  archdeacon  or  a  churchwarden,  be 
miade  by  a  single  individual,  whether  a 
parishioner  or  not,  but  requires  the  con- 
currence of  three  parishioners,  or,  in  case 
of  cathedral  or  collegiate  churches,  of 
three  inhabitants  of  the  diocese.  The 
commission  of  enquiry,  which  was  at 
once  the  creation  and  the  distinctive 
feature  of  the  Act  of  1840,  is  entirely 
superseded,  while  an  absolute  discretion 
is  given  to  the  Bishop,  who  is  required  to 
farther  the  suit  in  the  manner  prescribed 
by  the  Act,  "  unless  he  shall  be  of  opinion, 
after  considering  the  whole  circumstances 
of  the  case,  that'  proceedings  should  not 
be  taken  on  the  representation ; "  in  which 
case  he  is  to  state  ia  writing  the  reasons 
for  his  opinion,  which  statement  is  to  be 
deposited  in  the  registry  of  the  diocese, 
apparently  without  any  ulterior  conse- 
quences, thus  making  the  Bishop  the  sole 
judge  and  arbiter  whether  the  suit  shall 
proceed,  not  merely  with  reference  to  the 
nature  of  the  offence  charged,  or  the 
facts  on  which  the  charge  may  be 
founded,  bat  enabling  him  to  take  into 
account  collateral  circumstances,  in  thenu 
selves  affording  no  answer  to  the  accusa. 
tion,  or  satisfaction  to  the  parishioners 
complaining  that  the  public  worship  is 
conducted  otherwise  than  according  to 
the  ritaal  of  the  Church  as  by  law  estab- 
lished. 

It  seems  at  first  sight  difficult  to  con- 
ceive, in  the  face  of  so  entire  a  change  in 
the  system  of  proceeding,  that  the  Legis- 
lature can  have  intended  that  the  two 
statutes  should  stand  together  and  the 
two  modes  of  proceeding  remain  equally 
open  to  parties  desirous  of  prosecuting 
such  a  suit,  or  that  while  three  parishion- 
ers are  needed  under  the  later  Act  to  set 
the  Bishop  in  motion,  who  then  has  an 
arbitrary  discretion  to  determine  whether 
the  suit  shall  proceed  or  not,  under  the 
earlier  Act  it  shall  still  remain  open  to  a 
single  individual,  whether  parishioner  or 
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not,  to  compel  the  Biahop,  however  nn- 
wflling,  to  pat  the  statutory  procees  in 
motion.  We  should,  therefore,  have 
heen  disposed  to  hold,  with  reference  to 
the  mle  jnst  referred  to,  that  the  earlier 
statute  was  virtually  repealed,  and,  con- 
sequently, that  it  was  not  open  to  the 
complainant  to  insist  on  its  application  in 
the  present  instance.  But  we  are  met  by 
the  positive  enaotment  contained  in  the 
fifth  section  of  the  later  statute — "  that 
nothing  in  this  Act  contained,  except  as 
herein  expressly  provided,  shall  be  con- 
strued to  affect  or  repeal  any  jurisdic- 
tion which  may  now  be  in  force  for  the 
due  administration  of  ecclesiastical  law." 
Now,  not  only  was  thejurisdiction  given  by 
the  Church  Discipline  Act  in  force  when 
the  Public  Worship  Begulation  Act  passed, 
but,  with  the  exception  of  the  appellate 
junsdiotion  of  the  Judicial  Committee  of 
the  Privy  Counsel  in  ecclesiastical  suits, 
to  which  this  saving  provision  can  scarcely 
have  been  intended  to  apply,  it  was  the 
only  jurisdiction  in  penal  matters  then  in 
force. 

And  the  18th  section  of  the  later  sta- 
tute is  conclusive,  for  it  expressly  provides 
that  where  sentence  has  been  pronounced 
against  an  incumbent  for  an  offence  under 
the  Act  of  3  (fe  4  Yict.  c.  86,  he  shall  not 
be  proceeded  against  under  this  Act,  and. 
where  any  judgment  has  been  so  pro- 
nounced under  this  Act,  he  shall  not  be 
liable  to  be  proceeded  against  under  the 
former  statute;  thereby  conclusively  in- 
dicating that  an  ofPence  within  the  Public 
Worship  Begulation  Act  may  still  be  pro- 
ceeded against  under  the  earlier  statute. 
This  apparently  conflicting  legislation 
may,however,  be  reconciled.  The  purpose 
and  effect  of  it  appears  to  be  this : — The 
proceeding  by  commission  and  the  cum- 
brous procedure  by  articles  in  a  formal 
gait  being  deemed  too  dilatory  in  cases  of 
flagrant  ritualistic  excesses,  a  more  expe- 
ditious mode  of  proceeding  and  a  simpler 
procedure  were  made  available,  subject, 
however,  to  more  rigorous  conditions.  If 
the  mo^  expeditions  process  of  the  Pub- 
lic Worship  Begulation  Act,  in  which 
preliminary  enquiry  is  dispensed  with,  is 
invoked,  the  stricter  conditions  of  the 
Act  as  to  the  number  of  the  complainante 
and  their  subjection  to  the  absolute  dis- 
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cretion  of  the  Bishop  must  be  complied 
with. 

Bnt  it  still  remains  open  to  a  party  who 
is  willing  to  adopt  the  more  elaborate 
process  to  claim  under  the  former  Act 
the  remedy  which  it  affords.  All  that 
remains  to  be  considered  is  whether,  the 
writ  of  mandamus  being  a  discretionary 
writ,  we  should,  in  the  exercise  of  the 
discretion  which  we  are  undoubtedly  at 
liberty  to  exercise,  decline  to  issue  the 
writ  in  this  instance.  We  cannot  but  be 
sensible  of  the  incongruity  which  is  in- 
volved in  the  interference  of  a  temporal 
Court  between  a  bishop  and  one  of  his 
clergy,  in  a  matter  of  ecclesiastical  dis- 
ciphne.  But  it  must  be  remembered  that 
there  is  a  third  element  in  the  case  which 
most  not  be  lost  sight  of.  In  these  ques- 
tions of  doctrine  or  ritual  the  laity  are 
interested,  and  deeply  interested,  as  well 
as  the  clergy.  As  an  institution  endowed 
and  maintained  by  the  State,  the  Church 
exists  for  the  benefit  of  the  laity.  It  ia 
the  right  of  the  latter,  being  members  of 
the  Church,  to  take  part,  under  the  minis- 
tration of  the  clergy,  in  the  public  worship, 
as  well  as  to  have  the  benefit  of  the  various 
rites  and  services  of  the  Church,  accord- 
ing to  the  ritual  of  the  Church  as  by  law 
ascertained  and  established.  One  of  their 
most  sacred  and  valued  rights  is  infringed 
when  they  are  driven  to  abandon  their 
churches  by  the  introduction  of  a  ritual 
which  is  not  that  of  the  Church,  and 
which  appears  to  them  to  be  an  advance 
tojrards  a  religion  which  is  not  that  of 
the  Reformation.  It  is  unnecessary  to 
express  any  opinion  as  to  the  decision 
which  was  come  to  in  this  respect  by  this 
Court  in  the  case  of  The  Queen  v.  Bishop 
of  Ohichester  (2),  further  than  that,  as  it 
must  be  taken  to  be  clear  that,  prior  to 
the  passing  of  the  Church  Discipline  Act, 
a  stranger  would  have  had  no  difficulty 
in  obtaining  permission  to  promote  the 
office  of  the  Judge  in  such  a  suit,  as  one 
of  the  public,  in  a  matter  of  so  much 
concern  to  the  community  as  the  main- 
tenance of  the  public  worship  of  the 
Church,  as  by  law  established,  if  the  case 
of  a  stranger  applying  for  a  mandamus 
should  again  occur,  we  might  think  it 
necessary  to  reconsider  the  matter  before 
we  shoald  be  prepared  to  follow  the  pre- 
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cedent  set  in  that  case.  Bat  in  this  case 
we  have  no  such  difficulty  as  there  pre- 
sented itself.  We  have  here  a  parishioner, 
who,  aa  such,  has  an  nndonbted  right  to 
have  the  services  of  the  Church  performed 
.in  the  chnrch  of  the  parish  to  which  he 
belongs,  according  to  the  law  of  the 
Church  as  establieiied  by  the  rubric,  the 
canons  and  the  Acts  of  Uniformity,  com- 
plaining that  by  reason  of  unlawful  prac- 
tices introduced  into  the  Communion 
Service,  his  religfions  sense  is  so  offended 
that  he  cannot  conscientiously  take  part 
in  the  administration  of  the  Sacrament 
and  demanding  enquiry. 

There  cannot  be  a  doubt  that  a  person 
BO  circumstanced  would,  prior  to  the 
Church  .Discipline  Act,  have  been  ad- 
mitted to  prosecute  as  of  right,  or  that 
his  application  to  promote  the  office  of 
the  Judge,  the  bona  fides  and  substantial 
character  of  his  complaint  not  being  open 
to  doubt,  would  have  been  granted  as 
matter  of  coarse.  We  are  of  opinion  that 
under  such  circumstances  we  have  no 
alternative  but  to  grant  the  writ.  It 
would  be  a  very  different  thing  if  the 
Bishop  had  declined  to  grant  a  commis- 
sion on  the  gpround  that  the  complaint 
was  frivolous  and  vexations  or  that  it  had 
been  prompted  by  sinister  or  unworthy 
motives.  Under  such  circumstances  we 
should  have  felt  ourselves  justified  in  re- 
fusing the  writ ;  but  nothing  of  the  kind 
exists  here.  It  is  admitted  that  there  has 
been  such  a  substantial  departure  by  the 
incumbent  from  the  established  ritual  as 
amounts  to  an  offence  against  the  ecclesi- 
astical law.  It  is  not  denied  that  the 
practices  complained  of  were  such  as 
might  give  offence  to  the  religions  con- 
science of  a  member  of  the  Established 
Chui-ch,  and  deter  him  from  partaking  in 
the  service  of  the  Communion  when  thus 
administered.  The  refusal  of  the  com- 
mission by  the  Bishop  was  founded,  not 
on  the  nature  of  the  complaint,  or  the 
daim  of  the  applicant  to  redress,  but  on 
collateral  and  extraneous  circumstances 
which  do  not  alter  or  affect  the  offence, 
but  are  founded  on  considerations  of  ex- 
pediency, or  such  as  have  reference  to  the 
person  of  the  party  against  whom  the  ap- 
plication is  made. 

Now,  not  only  do  we  think  that,  on  the 


oonstmction  of  the  statute,  the  Bishop 
had  no  discretion  in  this  matter,  bat  we 
are  iurther  of  opinion  that,  the  purpose 
of  this  legislation  being  to  maintain  uni- 
formity  of  doctrine  and  ritoal,  and  it  being 
the  right  of  the  parishioners  to  have  the 
services  of  the  Church  performed  accord- 
ing to  the  law  of  the  Church,  even  if  the 
bishop  had  discretaonary  anthority  in  such 
a  case,  he  ought,  having  here  a  judicial, 
or,  at  all  events,  a  {tMim-jndicial  duty  to 
discharge,  to  have  used  it  to  allow  an 
enquiry  to  take  place.  We  do  not  think, 
therefore,  that  we  shoold  be  justified  as 
matter  of  discretion  in  withholding  the 
writ.  But  it  was  suggested  that  the  Pub. 
lie  Worship  Regulation  Act  having  made 
the  concurrence  of  three  pari^onera 
necessary  to  found  a  complaint  to  the 
Bishop,  we  ought  not,  in  the  exercise  of  our 
discretion,  to  give  effect  by  mandamus  to 
the  complaint  of  one.  Bat  the  obvious 
answer  is  that  if  the  Legislature  had 
intended  that  any  change  in  this  respect 
should  be  made  in  the  Church  Discipline 
Act,  which  it  advisedly  keeps  alive,  it 
could  have  introduced  such  a  provision 
in  the  later  Act.  If  it  was  incumbent  on 
the  Bishop  to  entertain  the  complaint  on 
the  application  of  a  single  parishioner — 
and  we  think  he  had  no  discretion  in  the 
matter — it  cannot  be  open  to  us  as  a 
matter  of  discretion  to  withhold  the  re- 
dress  which  the  applicant  seeks  at  our 
hands.  The  rule  for  a  mandamus  to  the 
Bishop  to  issue  a  commission,  or  send 
the  case  at  once  to  the  Court  of  Arches 
by  letters  of  request,  must  therefore  be 
made  absolute. 

The  Bishop  of  Oxford  and  Mr.  Carter 
both  appealed. 

0.  Bowen  (M.  Mackenzie  with  him),  for 
the  Bishop  of  Oxford  (on  April  23)  (81).— 
If  the  Court  should  be  of  opinion  that  the 
correspondence  shews  that  the  Bishop  has 
ever  definitely  refused  to  do  what  the 
complainant  desires,  then  the  question  to 
be  decided  is,  whether  the  words  "  it  shall 
be  lawful"  in  section  3  of  the  Chnrch 
Discipline  Act  (1)   are    imperative  or 

31  Coram  Biamwell,  LJ. ;  Baggall&y,  L.J. ;  and 
Theeiger,  L-J, 


Digitized  by 


Google 


JtlCAASLULAa  1876  to  MICHASLMAS  187d. 


Vol.  48.] 

7Vk«  Queen  t.  2^  Biihop  of  Oxford  (App.),  Q.B. 
permiaaiTe.  The  appellants  contend  that 
they  give  the  Bishop  a  discretion.  That 
this  is  the  true  oonstraction  will  be  mani> 
feet,  if  the  old  law  and  the  histoiy  and 
practice  of  the  Eodedastioal  Courts  be- 
fore the  Church  Discipline  Act  was 
passed,  be  considered,  and  the  dis- 
tinction between  the  object  of  Eccle- 
siastical suits  and  Common  Law  actions 
be  remembered.  It  is  admitted  that  the 
acts  complained  of  by  the  promoter  in 
this  case  are  ecclesiastical  offences  of 
which  the  Bishop  can  take  cognizance  if 
he  chooses ;  but  there  never  has  been  any 
right  in  any  one  save  the  Bishop  to  in- 
stitute, as  of  right  and  without  leave,  a 
suit  against  a  clerk  who  may  oifend 
against  the  laws  ecclesiastical.  Common 
Law  actions  are  instituted  to  enforce 
rights,  to  prevent  the  recurrence  of  or  to 
get  compensation  for  wrongs;  whereas 
the  object  of  ecclesiastical  suits  has 
always  been  the  reformation  of  the  of- 
fender, they  were  always  instituted  pro 
saiute  amimcB — Oaudrey's  Gcue  (32) ;  PhiU, 
Ecdes.  Law,  1088. 

The  Courts  in  which  these  suits  were 
prosecuted  were  the  Bishops'  Courts,  the 
procedure  was  borrowed  fiom  the  civil 
law  ;  and  from  the  decision  of  the  Bishop 
or  his  commissary  there  was  an  appeal  to 
the  Archbishop — OonseWt  Praeiuse,  p.  6 ; 
Oohe's  Institutes,  4,  cap.  74,  p.  337.  Be- 
fore the  Reformation  Archbishops  used 
to  compel  Bishops  to  proceed  against 
offending  clerks — Qibson,  p.  1007,  cited  in 
Bwrn'sEedetiasticaiLaw  (9th  ed.),  vol.  iii. 
p.  256. 

The  yarions  statutes  which  were  passed 
after  the  so-called  "  year  of  schism  "  re- 
tained the  old  law,  and  the  appeal,  if  any, 
from  the  refusal  of  the  Bishop  to  pro- 
ceed has  ever  been  to  the  Archbishop  or 
the  delegates,  and  there  has  never  been 
any  right  to  apply  to  the  temporal 
Courts. 

After  the  20th  year  of  Henry  8th  various 
statutes  were  passed  for  the  regulation  of 
the  Ecclesiastical  Courts,  and  it  will  be 
found  that  the  general  tendency  of  those 
statutes  was  to  restrain  and  not  to  spur 
on  the  Ecclesiastical  Courts.  The  Statute 
of  Citations  (23  Hen.  8.  c.  9)  provided 

(32)  6  Coke,  Id. 
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that  persons  should  not  be  cited  out  of 
their  own  dioceses,  and  so  limited  the 
power  of  the  Archbishop.  24  Hen.  8.  c. 
12  was  an  Act  "  for  the  restraint  of  ap- 
peals," and  25  Hen.  8.  c.  19  extended  the 
provisions  of  the  Act  passed  in  the  pre- 
ceding year.  The  first  Act  of  Uniformity 
(2  &  8  Edw.  6.  c.  1)  provided  for  the 
trial  at  assizes  of  ofiences  against  its  pro- 
visions, and  enabled  the  Bishops  to  asso- 
ciate themselves  with  the  Judges  on  the 
trial.  All  these  Acts  were  repealed  by 
1  &  2  Phil,  and  Mary,  c.  8,  but  many  of 
their  provisions  were  restored  by  1  Eliz. 
c.  1,  [which  repealed  the  statute  of  Phil, 
and  Mary,]  and  by  the  now  existing  Act 
of  Uniformity,  1  Eliz.  c.  2,  provision  waa 
made,  as  was  the  case  in  the  statute  of 
Edw.  6,  for  the  trial  at  assizes  of  offences 
within  its  purview,  and  it  empowered  the 
Bishops  to  join  the  Judges  in  hearing 
such  trials.  It  is  to  be  noted  that  unless 
the  Bishop  had  a -discretion  prior  to 
the  Church  Discipline  Act,  this  anomaly 
might  exist,  that  if  the  offence  were  tried 
at  the  assizes  the  Attorney- General  could 
enter  a  noUe  prosequi,  whereas  if  it  were 
made  the  subject  of  a  suit  in  the  Bishop's 
Court,  the  Bishop  would  have  no  discre- 
tion, but  must  let  the  suit  proceed,  and 
this  when  even  the  Crown  can  only  grant 
a  pardon  in  ecclesiastical  suits  of  a 
criminal  nature  if  no  costs  have  been  in- 
curred— Hall's  Case  (83).  The  conclu- 
sion to  be  drawn  &om  the  old  books  of 
practice  and  irom  the  records  of  the 
Bishops'  Courts  is  the  same,  namely,  that 
the  office  of  the  Judge  was  precarious, 
that  is  to  say,  that  the  Bishop  could  pro- 
ceed ex  qffieio  mere  or  ex  officio  promoto ; 
but  that  in  the  latter  case  the  office  of 
the  Bishop  could  not  be  promoted  with- 
out permission,  and  the  intending  pro- 
moter had  "  Jvdids  offieium  imfhrare." 
— GonseU's  PracUee,  part  vii.  cap.  1,  2,  3 ; 
Otighton's  Ordo  Judioiorum.,  vol.  i.  tit.  150, 
p.  225  ;  Clarke's  Praxis,  tit.  809,  et  seq. ; 
for  the  old  system  of  aeefusaiio  was  never 
in  force  in  this  country.  Ayliffe  in  his 
Parergon,  at  p.  395,  describes  the  nature 
and  meaning  of  the  "affieium"  of  the 
Judge.  The  Bishops  appointed  chan- 
cellors, but  they  did  not  thereby   ex- 

(38)  6  Coke,  51a. 
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dnde  themselyes  from  their  own  Courts  or 
resign  the  power  of  exercising  their  own 
discretion — 1  Still,  330.  The  chancellors 
were  indeed  at  first  only  assessors,  and 
thongh  in  later  times  thej  sat  alone,  still 
the  Bishop  sat  in  person  to  pronounce 
sentence — The  ProeuraU>r-Oener(dy.  Stone 
(12). 

The  cases  which  were  decided  before 
the  Chnich  Discipline  Act  came  into 
force  shew  that  such  leave  was  required, 
for  in  Argar  v.  Houldtworth  (26),  which 
is  relied  on  by  the  promoter,  it  is  clear 
that  the  Judge  had  previously  allowed  his 
office  to  be  promoted,  and  the  question 
was  as  to  the  admission  of  certain  articles. 
The  Duke  of  Portland  v.  Bingham  (7)  is 
no  authority  to  the  contrary,  for  if  that 
cause  was  alio  wed  to  proceed  without  leave, 
it  was  so  allowed  as  a  matter  of  grace,  as  fs 
shewn  by  the  note  to  Maidman  y.  McJ^pas 
(11),  where  at  page  209  the  rule  is  stated 
to  be  clear,  that  a  persdnal  application  for 
leave  to  proceed  must  be  made  when  the 
promoter  is  a  private  individual,  and  in 
this  latter  case  the  first  citation  was  dis- 
missed on  the  ground  that  leave  had  not 
been  obtained.  There  is  a  didwm  in 
Turner  r.  Meyers  (27)  to  the  efiect  that 
the  criminal  suit  is  open  to  every  one,  but 
this  must  be  taken  in  the  qualified  sense 
that  the  application  for  leave  to  proceed 
may  be  made  by  anyone,  and  that 
interest  is  not  necessary  in  a  criminal 
suit  in  the  same  sense  that  it  is  in 
a  civil  suit.  The  question  to  be  deci- 
ded in  The  ProeuratoT'Oeneral  v.  Stone 
(12)  was,  whether  it  was  neoessaiy  that 
the  Bishop  should  sit  personally  in  the 
Court  and  hear  all  such  applications  iu 
person.  Oarr  y.  Marsh  (17)  shews  that 
application  is  always  made  to  the  Judge 
before  a  citation  issues.  PeUmg  v.  WhisUm 
(84)  lays  down  that  the  Bishop  on  re- 
quest may  cite,  and  Lee  v.  Matthews  (28) 
tends  to  the  same  conclusion.  Sherwood 
T.  Bay  (5)  was  the  last  case  decided  be- 
fore the  passing  of  the  Church  Discipline 
Act.  It  was  a  civil  suit  in  which,  there- 
fore, the  question  of  interest  arose  and 
was  argued  ;  but  the  judgment  of  Parke, 
B.,  clearly  lays  down,  at  page  396,  that 
the  suit  in  a  criminal  form  requires  the 

(34)  1  Comyn,  Bep.  199. 


permission,  the  consent  and  the  aathoriiy 
of  the  Court,  and  that  it  cannot  be  de- 
manded ex  debito  jtutiUce.  In  Oory  v. 
Byron  (35),  it  is  clearly  laid  down  that 
the  Judge  has  a  discretion  as  to  allowing 
his  office  to  be  promoted,  and  he  refused 
to  allow  it  in  that  case,  which  was  decided 
in  1840,  because  several  persons  had 
joined  together  to  promote  the  suit,  a 
course  which  the  Juc^  thought  undesir- 
able. 

The  Church  Discipline  Act  of  1840 
was  preceded  in  1832  by  a  report  of  Com- 
missioners appointed  to  enquire  into  the 
whole  subject,  which  collects  and  sum- 
marises much  important  information  on 
the  subject  of  the  numerous  Ecclesiastical 
Courts  then  in  existence,  and  throws  no 
little  light  on  the  condition  of  tiioae 
Courts,  and  consequently  on  the  intention 
of  the  Legislature  in  passing  the  new  Act ; 
and  that  report  shews,  at  p.  67,  that  it  was 
the  intention  of  the  Act  to  restore  the 
Bishops  to  their  Courts,  and  to  give  them 
again  the  personal  pastoral  authority,  juris- 
diction, and  discretion  which  they  un- 
doubtedly once  had;  but  which  it  is 
possible  in  the  general  oomfusion  and 
carelessness  as  to  such  matters  of  the 
earlier  Hanoverian  peiriod  they  might 
have  lost,  or  the  proper  exercise  of 
which  might  have  become  rare.  The 
various  provisions  of  the  Church  Dis- 
cipline Act  will  be  fi>njid  intelligible 
and  capable  of  harmonious  operation  if 
they  are  considered,  regard  being  had  to 
a  discretion  existing  in  the  Bishop  of  each 
diocese,  and  this  discretion  renders  easy 
of  comprehension  the  very  general  words 
used  in  section  3  (1).  The  words,  "  it 
shall  be  lawful,"  are  prima  fade  permis- 
sive— Be  Newport  Bridge  (8),  and  there 
is  nothing  in  the  context  to  render  them 
imperative ;  but  on  the  contrary,  the 
proviso  at  the  end  is  insensible  unless  the 
Bishop  has  a  discretion,  for  he  could  by 
omitting  to  send  the  notice  render  the 
proceedings  void.  The  contention  of  the 
promoter  is  that  the  Court  is  bound  to 
get  all  the  possible  compulsory  force  out 
of  every  word  of  a  clause  which  is  prima 
faoie  permissive  and  optional;  but  it  is 
submitted  that  that  is  not  a  sound  canon 

(S6)  2  Cut.  896. 
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ot  constraotion,  and  tbat  in  the  interpre- 
tation of  the  present  clanae,  oonaiderations 
snch  as  the  possible  triviality  of  the  alleged 
BcandtJ,  the  possible  fact  thatthecomplain- 
ant  may  be  utterly  antrnstworthy  and 
irresponaible,  the  absence  of  any  provision 
in  the  Act  for  the  costs  of  the  commission, 
the  want  of  any  power  to  compel  the 
complainant  to  attend  and  proseonte  the 
chaise,  the  necessity  of  the  continnanoe  of 
the  suit  when  once  the  commission  has 
issued,  however  much  all  parties  but  one 
may  desire  to  arrest  the  case,  as  is  clear 
&om  The  Queen  v.  Ths  AreKbishop  of 
Oanterhury  (10), — snch  considerations 
all  point  to  the  necessity  and  probability 
of  the  Bishop  having  a  discretion, 
and  the  only  answer  that  is  suggested 
is  that  the  Court  would  not  issue  a 
mandamus  in  a  case  of  an  nnsubetaii- 
tial  nature,  the  effect  of  which  argument  is 
in  &ct  to  concede  that  a  discretion  exists, 
but  that  it  has  been  taken  away  from  the 
Bishop  and  transferred  to  the  High  Court 
of  Justace.  It  is  also  to  be  noted  that 
tills  statute  was  not  passed  for  the  cor- 
rection of  offences  against  ritual ;  charges 
of  such  offences  being  in  1840  scarcely 
ever  thought  of,  although  they  are  now 
frequent. 

The  intention  of  the  Legislature  to 
travel  on  the  lines  of  the  old  ecclesiasti- 
cal procedure  is  further  shewn  by  snch  a 
section  as  section  19,  which  keeps  alive 
the  voluntary  promoter  and  the  provi- 
sions of  the  Statute  of  Citations  of 
Henry  8. 

The  weight  of  the  authoritv  of  the 
cases  decided  since  the  Church  Discipline 
Act  came  into  force  is  in  favour  of  the 
appellants.  In  Head  v.  Bander*  (36)  it 
is  said  that  there  is  no  means  of  compell- 
ing the  Bishop  to  issue  the  commission. 
Ex  parte  Demson  (9)  shews  that  the 
Court  thought  the  Bishop  would  have 
discretion  in  cases  where  he  was  not  pa- 
tron of  the  living,  and  during  one  of  the 
stages  of  Arclideacon  Deniscm's  Oase  (30) 
Lora  Campbell  expressed  a  wish  that  the 
Archbishop  had  exercised  his  power  to 
refuse  the  commission. 

Ex  parie  Medurin  (37)  proves  that  the 
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(36)  4  Moo.  P.O.  186. 

(37)  1  K.  &  B.  609 ;  b. 


169. 


c.  22  Law  J.  B«p.  0.6. 


Vol.  48.— Q.K.  O.P.  &  Exoe. 


Court  is  still  a  Bishop's  Court,  even  though 
the  Chancellor  sits  aa  Judge,  and  though 
by  special  provision  the  Bishop  can  sue 
in  it.  Dr.  Lushington,  indeed,  when 
sitting  at  Bath  as  assessor  to  the  Aroh. 
bishop  of  Canterbury  in  the  case  of  DUeher 
V,  Benison  (30),  held  that  the  Bishop 
had  no  discretion  under  section  3  of  this 
Act.  But  it  is  to  be  observed  that  no 
argument  had  been  addressed  to  him  on 
that  point,  and  that  his  construction  of 
that  section  was  not  adopted  by  the  Privy 
Council  in  Ditcher  v.  Denison  (38).  The 
judgment  of  Wightman,  J.,  in  The  Queon 
v.  The  Bishop  of  Ohieheater  (2)  is  an  ex- 
press  decision  on  this  section,  and  is  in 
ravour  of  the  appellants,  and  his  reason- 
ing is  approved  of  by  Crompton,  J.,  in 
The  Queen  v.  Newport  Bridge  (8)  de- 
cided shortly  after,  and  by  Lush,  J., 
in  the  application  for  a  mandamus 
to  compel  the  Bishop  to  issue  a  com- 
mission in  Bennett's  Oase  (3),  besides 
which,  the  reasons  of  Wightman,  J.,  ap- 
pear to  have  been  those  of  the  majority 
of  the  Court  which  heard  the  case 
argued. 

In  Martin  v.  Maokonoehie  (39),  the 
Court  citing  The  Queen  v.  The  Bishop 
of  Ohichester  (2)  and  Sherwood  v.  Bay 
(5),  reaffirms  the  existence  of  a  discretion 
in  the  Bishop,  and  this  was  the  opinion  of 
the  Court  in  Sheppard  v.  Bennett  (3)  when 
an  application  for  a  rule  directiiag  the 
Bishop  to  issue  a  commission  was,  in 
1869,  refused;  -the  same  doctrine  is 
enunciated  in  Illphinstone  v.  Purehas  (6), 
and  repeated  by  Lord  Selbome  in  Ex 
parte  Edwards  (4)  and  adopted  in  Lee 
V.  Fagg  (40). 

To  this  consensus  of  authority  may  be 
added  the  opinion  of  the  Lord  Chancellor 
as  expressed  in  a  speech  addressed  by  him 
to  the  House  of  Lords  on  the  third  read- 
ing of  the  Public  Worship  Begulation. 
Act,  1874. 

[Baooalut,  L.  J. — Can  we  listen  to  a 
speech  delivered  in  either  House  of  Par- 
liament, and  consider  it  in  order  to  in- 
terpret a  statute  P] 

(88)  11  Moo.  P.O.  324. 

(39)  37  Law  J.  Sep.  Eocl.  17 ;  a.  o.  Law  B«p. 
2  A.  &  E.  116. 

(40)  43  Lav  J.  Rep.  Ecd.  17 ;  a.  e.  Law  Bap. 
6  F.C.  88. 
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queen's  bench,  cohhox  fleas  akd  exchequeb. 


[N.  S 


The  Quem  y.  2V  SMop  of  (hfori  (Afp.),  QJI. 

The  speeolt  is  cited  not  for  the  pnr- 
pose  of  interpreting  the  Pnblio  Worship 
Act,  bat  it  is  relied  on  as  an  anthori- 
tative  exposition  of  the  law  addressed 
by  the  highest  legal  anthoritj  in  the 
kingdom  to  the  House  of  Lords  on  the 
occasion  of  the  consideration  of  a  bill 
intended  to  change  the  law. 

[BaiKwiLL,  L.J.  —  The  Court  mnst 
hear  the  oonnBel  for  the  promoter  on  this 
point.] 

Stephens,  for  the  promoter. — It  is  sub- 
mitted that  the  report  of  the  speech  should 
not  be  admitted,  for  it  was  not  a  speech 
delivered  to  the  House  sitting  in  its  judicial 
but  in  its  legislative  capacity.  There  are 
no  means  of  knowing  whether  that  view 
of  the  law  was  adopted  bj  the  majority 
of  the  House,  and  the  Court  cannot 
even  be  satisfied  that  the  report  of  the 
speech  is  correct.  Such  a  speech  cannot 
carry  as  much  weight  as  a  text  book  by 
a  living  writer,  and  such  books  are  not 
relied  on  by  Gonrts,  nor  can  it  be  said 
to  be  equivalent  to  an  obiter  dictum  by  a 
Judge  at  Nisi  PriuB,  for  the  sanction  of  a 
judicial  proceeding,  and  the  protection  of 
the  possibility  of  review  is  altogether  ab- 
sent. 

[Bbamwbll,  L.J. — The  Court  is  pre- 
pared to  listen  to  the  quotation.] 

The  Lord  Chancellor,  on  the  25th  of 
June,  1874,  stated  that  under  the  Church 
>  Discipline  Act  the  Bishop  had  a  discre- 
tion, as  he  would  have  under  the  new 
Act,  as  to  whether  he  would  proceed 
or  not  (41). 

If,  however,  it  should  be  considered 
that  the  Church  Discipline  Act  does  not 
give  the  Bishop  a  discretion,  then  it  is 
submitted  that  the  Public  Worship  Regu- 
lation Act,  1874,  must  be  held  to  have 
impliedly  repealed  the  earlier  Act,  for  the 
two  Acts  are  in  many  respects  in  pari 
materia,  and  as  to  all  the  ofienoes  covered 
by  both,  the  provisions  of  the  later  Act 
must  prevail,  for  an  implied  repeal  is 
always  held  to  take  place  when  two 
statutes  aiming  at  the  same  object  contain 
inconsistent  provisions  and  diiSerent  pro- 
cedure. It  is  a  rule  that  different  statutes 
on  the  same  subject  are  to  be  read,  as  &r 
as  possible,  as  one  statute,  and  the  power 

(41)  Hansaid,  vol.  220,  p.  194. 


to  proceed  under  section  3  of  the  Church 
Discipline  Act  must  be  held  to  be  repealed 
by  the  provisions  for  a  complaint  being 
made  by  three  parishioners  given  by  the 
Public  Worship  Begulation  Act,  1874— 
Miehell  v.  Brown  (42),  Ex  parte  Baker 
(43),  McWiUiam  v.  Adams  (44).  If 
this  argument  cannot  prevail,  then  it 
is  contended  that  the  discretion  given 
by  the  Public  Worship  Begulation  Act 
is  copied  from  that  which  the  Legis- 
lature believed,  in  consequence  of  uni- 
form decisions,  to  be  given  by  the  earlier 
Act,  so  that  it  amounts  to  a  legislative  de- 
claration of  the  meaning  of  the  earlier 
Axst—The  Qaem.  v.  Smith  (45).  The 
express  preservation  in  sections  6  and  18 
of  the  Public  Worship  Act  of  the  right  of 
the  Bishop  to  proceed  miero  motu,  and  of 
the  power  to  pass  sentence  by  consent, 
lends  force  to  the  contention  that  it  was 
intended  to  repeal  all  the  procedure  given 
by  the  Church  Discipline  Act  which  is  not 
expressly  reserved. 

The  judgment  of  the  Court  below 
assumes  that  the  putting  in  force  the 
ecclesiastical  law  is  a  matter  of  right  for 
the  public  benefit ;  but,  if  as  is  submitted 
is  the  case,  the  history  of  the  ecclesiasti- 
cal law,  the  records  of  the  Courts  and  the 
authority  of  decided  cases,  shew  that  this 
is  not  the  correct  theory,  then  the  decisions 
referred  to  as  establishing  that  permis- 
sive words  may  have  a  compnlsoiy  force, 
do  not  apply  here,  as  they  are  all  based 
on  the  theory  of  there  being  a  public  right 
and  a  dntyto  be  performed  for  the  public 
benefit.  With  regard  to  the  case  of  The 
King  V.  Barlow  (20)  it  also  is  to  be  ob- 
iberved  that  the  report  in  Salkeld  says 
that  the  statute  contained  the  word 
"  may,"  whereas  it  in  fact  contained  the 
word  "  shalL"  The  appellants  also  con- 
tend that  even  if  the  Bishop  has  not 
the  discretion  which  is  claimed,  still  that 
the  Queen's  Bench  Division  has  not  in 
this  case  rightly  exercised  its  discretion 

(42)  28  Law  J.  Bep.  M.C.  58. 

(4S)  2  HoiL  &  N.  219;  8.  c  2«  Law  J.  B^ 

M.C.  165. 

(44)  1  Haoq.  Se.  App.  120. 

(45)  4  Term  B«p.  419 ;  SfatweU  on  Btatmtm, 
277. 
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■  The  Quten  r.  The  Bithop  <tf  Osifori  (App.),  Q.B^ 

in  issning  the  writ,  and  that  the  appeal 
should  be  allowed. 

Charles  (with  him  PhMimme),  for  Mr. 
Carter. — The  judgment  of  the  Queen's 
Bench  Divjsion  a88^me8  that,  if  the 
Church  Discipline  Act  did  give  a  discre> 
tion  to  the  Bishop,  it  created  a  discretion 
which  had  not  before  existed,  so  that 
the  enquiry  into  the  practice  of  the 
Courts  before  1840  is  material.  Of  the 
three  forms  of  suit  known  to  the  old  canon 
law,  ouicusatio  was  practically  never  known 
in  England,  denundatio  and  inquisitio  pre- 
Tailed ;  but  the  accuser,  in  the  sense  of 
one  who  suffered  punishment  it  he  fidled 
to  prove  the  charge,  was  not  known,  nor 
was  there  ever  a  right  in  every  and  any 
person  to  promote,  without  leave,  a  cn- 

'  minal  suit  against  a  clerk.  .  The  Bishop 
could  always  refuse   to   allow  his  office 

•  to  be  promoted  if  he  did  not  think  the 
promoter  a  suitable  person,  as  for  in- 
stance, unless  he  gave  security  for  costs. 
B«liance  is  placed  by  the  promoter  on 
Argar  v.  Houldttaorth  (26)  and  Turner 
V.  Meyers  (27),  but  those  cases  merely 
oontam  dicta  as  to  the  criminal  Courts 
being  open  to  all.  The  Proeurator-Getie- 
red  V.  Stone  (12)  only  decided  that  when 
once  the  office  of  Judge  has  been  pro- 
moted the  Bishop  cannot  then  interpose 
and  stop  the  suit,  and  in  Garr  v.  Marsh 
(17)  the  learned  Judge  did  not  profess 
to  give  an  exhaustive  list  of  all  the 
cases  in  which  a  discretion  existed. 
Lee  V.  MaitheKs  (28),  Sherwood  v.  Bay 
(5)  and  Maidman  v.  Malpas  (11)  lay  down 
that  the  Bishop  has  a  discretion,  that  the 
leave  of  the  Court  must  be  obtained,  and 
that  the  character  of  the  promoter  may  be 
the  subject  of  enquiry,  and  that  leave  to 
prosecute  a  criminal  suit  could  not  be 
•demanded  ex  debito  justitice.  So  that  the 
cases  before  1840  are  at  all  events  not 
conclusive  against  the  appellants.  The 
Church  Discipline  Act  did  not  alter  the 
principles  upon  which  ecclesiastical  suits 
were  based,  it  only  varied  the  manner  of 
procedure,  so  that  under  section  3  the 
Bishop  has  a  discretion  which  cannot  be 
controlled,  or  which  if  controlled  at  all  is 
only  to  be  controlled  by  an  appeal  to  the 
Archbishop  under  the  reserved  power  con- 


tained in  section  19.  It  is  objected  that  the 
■words  "  if  he  shall  think  fit"  must,  in  this 


view,  be  superfluous ;  but  as  they  are  un- 
doubtedly unnecessary  in  other  sections, 
as  in  sections  6,  7  and  13,  that  objection 
cannot  prevail.  If  the  words  "  it  shall  be 
lawful  are  held  to  be  compulsory,  many 
anomalies  may  arise,  for  section  3  applies 
to  all  clerks,  and  in  the  case  of  a  complaint 
being  made  against  a  clerk  who  holds  no 
preferment,  or  against  one  who  holds 
preferment  in  one  diocese  while  the 
alleged  offence  is  committed  in  another, 
great  complexities  may  ensue  in  the 
application  of  the  provisions  of  sections 
7,  9  and  13.  The  King  v.  Barlow  (20) 
was  relied  on  in  the  Court  below,  but 
the  argument  drawn  from  the  object  of 
ecclesiastical  suits,  and  from  the  absence 
of  any  right  existing  in  any  private  per- 
son to  promote  a  snit,  without  leave, 
destroys  the  application  of  that  decision 
in  the  present  case ;  and  the  same  re- 
mark applied  to  Morrisse  v.  The  Royal 
British  Bank  (22),  also  cited  in  the 
judgment  of  the  Court  below.  Moreover, 
it  is  clear  that  in  that  case  the  Court 
could  have  no  discretion.  The  only 
stage  at  which  the  Bishop  can  exercise 
any  discretion  is  when  the  request  is 
made  to  him  to  issue  a  commission,  for 
if  once  the  commission  be  issued  the 
proceedings  must  go  on.  The  commis- 
sioners have  only  power  to  say  whether 
or  not  an  offence  has  been  committed, 
and  cannot  advise  as  to  the  propriety 
of  not  taking  further  proceedings — The 
Queen  v.  Ths  Archbishop  of  Canterbury 
(10),  Ditcher  V.  Denison  (38).  This  case 
is  really  concluded  by  the  authority  of 
The  Queen  v.  TJie  Bishop  of  Chichester 
(2),  and  the  judgment  of  Wightman,  J., 
in  that  case  is  followed  in  Head  v. 
Sanders  (36),  Ex  parte  Denison  (9),  The 
Queen  v.  The  Archbishop  of  Canterbury  (10) 
and  in  Elphinstone  v.  Furchas  (6).  Even 
if  the  decision  in  The  Queeti  v.  The  Bishop 
of  Chichester  (2)  does  not  approve  itself 
to  this  Court,  the  Court  will  hesitate  to 
overrule  it  after  so  long  a  time  has 
elapsed,  during  which  it  has  been  received 
as  unquestioned  law,  and  when  the  Le- 
gislature has  never  interfered  to  alter 
the  law  as  laid  down—  The  Anna  (46), 

(16)  46  Lav  J.  B«p.  Adm.  15 ;  s.  e.  Law  Bep. 
1  P.  D.  263. 
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[N.S. 


Jlofrgcm  t.  Oraiwshaiy  (47).  Elphitutone 
T.  Ptirchcu  (6)  is  cited  in  the  Conrt  below 
aa  though  it  had  been  decided  be- 
fore 18^,  whereas  it  was  a  decision 
under  the  Chnrch  Discipline  Act,  and  on 
this  section.  In  the  first  case  of  Shep' 
pard  7.  Bennett  (3)  the  Bishop  had  refused 
to  consider  the  application  at  all,  and  had 
ignored  it,  so  that  a  mandatntu  was 
granted  to  compel  him  to  exercise  a  dis- 
cretion, bat  that  was  all,  and  when  the 
second  application  was  made  for  a  man- 
damus, to  direct  the  Bishop  to  take  a 
certain  course,  it  was  refused,  and 
althoiwh  there  was  no  decision  on  sec- 
tion S,  the  opinion  of  the  Court  ex- 
pressed during  the  argument  was  in 
favour  of  the  discretion  claimed  by  the 
Bishop  in  this  case. 

The  Public  Worship  Regulation  Act, 
1874,  deals  with  a  number  of  offences 
which  were  not  before  the  mind  of  the 
legislature  when  the  Church  Discipline 
Act  was  passed,  and  the  only  way  of  har- 
monizing the  legislation  is  to  treat  both 
Acts  as  giving  a  discretion,  it  is  further 
submitted  that  the  Court  would  be  slow 
to  issue  a  mandamus  to  enforce  a  con- 
strnction  of  an  earlier  Act  which  is  incon- 
sistent with  the  provisions  of  a  later  Act 
relating  to  the  same  subject  matter,  es- 
pecially when  the  section  of  the  Act  thus 
proposed  to  be  enforced,  has  received  a 
mdioial  interpretation  long  acquiesced 
in  and  opposed  to  that  now  sought 
to  be  put  upon  it.  Moreover,  the  provi- 
sions of  the  later  Act  giving  a  discretion 
should  guide  the  Court  in  the  exercise  -of 
its  discretion,  as  they  certainly  point  to 
an  intention  to  enlarge  rather  than  to 
restrict  the  powers  of  the  Bishop.  The 
offences  now  complained  of  might  all  be 
the  subject  of  an  indictment  under  the  Act 
of  TJniformity,  and  it  is  a  well  established 
rule  that  a  mandamus  will  not  be  granted 
if  there  is  another  and  an  equally  con- 
venient legal  remedy. 

Stephens  and  Jeune,  for  the  promoter. 
— The  appellants  strive  to  distinguish 
between  the  spiritual  and  temporal  Courts ; 
but  aU  Courts  derive  their  authority 
iix>m  the  Crown,  the  diocesan  Courts  are 

(47)  40  Law  J.  Kep.  M.C.  202 ;  b.  c.  liwRep. 
(  HL.  304. 


the  Queen's  Gonrts,  and  the  spiritual 
Judges  are  the  Queen's  Judges  when 
they  exercise  coercive  jurisdiction,  for 
there  can  be  no  coercive  jurisdiction  un- 
less it  be  granted  by  the  State.  The 
Acts  of  Uniformity,  the  authorities 
cited  in  Bum's  Ecclesiastical  Lav),  voL  iL 
p.  30e,  4  Coke's  Institutes,  c.  74,  p.  321, 
Hooker's  Ecclesiastical  Polity,  b.  viii.  c. 
2,  establish  this.  The  appellants  claim 
for  the  Bishop,  under  section  3  of  the 
Church  Discipline  Act,  an  uncontrolled 
discretion ;  but  even  if  the  Bishop  had 
such  a  discretion  before  the  Beformation 
it  was  taken  away  then.  It  is  not  denied 
that  the  Bishop  has  a  discretion  as  to 
certain  matters,  but  he  has  no  such  dis- 
cretion as  is  claimed  by  the  appellants, 
he  cannot  limit  the  rights  of  the  laity  by 
holding  his  hand  altogether,  and  by  re- 
fusing either  to  issue  a  commision  or  to 
send  the  case  to  the  provincial  Court ;  he 
has  a  discretion  to  enquire  whether  the 
case  be  of  ecclesiastical  cognisance,  to 
decide  which  course  he  prefers  to  pursue, 
but  this  discretion  is  a  purely  judicial 
discretion,  to  be  exercised  according  to 
well  established  rules,  and  not  according 
to  personal  notions  and  private  fancies ; 
it  is  a  ministerial  discretion  not  a  discre- 
tion dependent  on  his  individual  will. 

No  such  discretion  as  is  now  sought 
to  be  claimed  existed  before  1840,  for 
prior  to  that  year  any  person  not  under 
civil  disabilities  could  prosecute  an  offend- 
ing clerk,  and  although  it  was  necessary, 
as  a  matter  of  form,  to  obtain  leave,  yet 
leave  was  never  refused  if  the  complaint 
was  of  ecclesiastical  cognisance,  this  pre- 
liminary leave  being  only  required  for 
that  purpose,  Goote's  Ecclesiastical  Prao' 
tice,  148,  and  also  possibly  for  the 
purpose  of  seeing  that  the  accuser  was 
a  fit  person  to  promote  the  suit.  This 
application  was  made  subject  to  the  rules 
of  judicial  procedure.  No  personal  control 
was  ever  exercised,  for  the  control  was 
exercised  accoi'ding  to  well-known  formal 
rules  of  stereotyped  practice,  and  so 
formal  were  the  proceedings,  that,  as 
may  be  gathered  from  the  note  in 
Maidman  v.  Malpas  (11),  they  were  not 
seldom  omitted  altogether,  so  that  the 
restoration  of  the  practice  of  enf oroiDg 
those  rules  was  a  practical  novelty. 
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With  regard  to  the  three  old  forms 
of  eodesiaatical  Boit,  cited  in  Oughton 
and  Ayliffe,  it  is  doubtless  tme  the  ac> 
iymatio  with  its  lex  talionia  had  fallen  into 
disnse,  while  trnquMtUo,  or  the  inatitation 
of  the  suit  hy  the  Bishop  of  his  own 
mere  motion  and  demmdaiio  or  present- 
ment remained,  but  dentmcialio,  as  is 
dear  from  Ayliffe't  Parargon,  210,  ap- 
plied not  only  to  ofiGicers  of  the  church, 
m  which  shape  it  sorvives  in  presentments 
by  chorchwardens,  bat  that  it  was  the 
form  under  which  any  private  person 
conld,  without  incurring  any  personal 
risk,  call  for  the  judgment  of  the  Court  ad 

fribUcam  vindictam.  After  the  abolition 
T 13  Gar.  2.  c.  12.  s.  4  of  the  ex  officio  oath 
tnere  grew  up  a  mixed  practice  deduced 
&om  acousatid,  but  without  the  old 
penalties,  and  this  with  inquintio  lasted 
till  1840.  The  law  and  practice  prevail- 
ing in  the  Ecclesiastical  Courts  from 
1640  to  1840  discountenance  the  idea  of 
there  being  any  power  inherent  in  the 
Court  or  Bishop  to  prevent  a  criminal 
suit  from  being  instituted  or  from  pro- 
ceeding, and  no  case  shews  that  the 
formal  leave,  to  which  reference  has  been 
made,  was  ever  refused  when  the  cause 
was  of  ecclesiastical  cognisance,  and  the 
promoter  acted  bonafde. 

Before  1840  the  Bishop  had  personally 
no  power  of  preventing  any  proper  per- 
son instituting  a  suit,  for  he  was  obliged 
to  appoint  a  Chancellor,  and  he  could  not 
int^ere  with  him — Ayliffe,  160,  2  PhUli- 
more's  Eeelenagtioal  Law,  1212.  If  he 
fiuiled  to  appoint,  the  Archbishop  could 
appoint  one  for  him,  and  the  Bishop 
oonld  not  sit  in  the  Court,  just  as  the 
Sovereign  cannot  sit  in  the  Queen's 
Bench ;  and  as  the  Crown  sued  in  that 
Court  by  its  ofiGicer,  so  the  Bishop  could 
sue  in  his  own  Chancellor's  Court — 
Ex  parte  Medtoin  (37).  Such  facts  as 
these  are  hardly  consistent  with  the 
theory  of  personal  knowledge  and  in- 
dividual pastoral  supervision  contended 
for  by  the  appellants.  If  it  be  said  that 
the  remedy,  if  any,  is  by  appeal  to  the 
Archbishop  on  the  ground  that  section 
19  of  the  Church  Discipline  Act  pre- 
serves the  provisions  of  the  Statute  of 
Citations,  the  answer  is  that  the  Statute 
of  Citations    (23    Hen.    8.    c.  9)  was 
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aimed  at  the  power  of  the  Archbishop, 
who  claimed  at  that  time  a  concurrent 
jurisdiction  with  the  Bishops  over  every 
diocese,  and  as  the  power  of  the  Bishop 
to  convent  is  gone,  so  the  power  of  the 
archbishop  is  gone,  for  the  issuing  of  a 
commission  is  not  conventing,  and  the 
only  power  that  can  be  reserved  to 
the  Archbishop  is  the  power  in  section 
4  of  the  Act  of  Henry  8  to  cite  for  heresy ; 
the  Archbishop,  therefore,  could  not  have 
interfered  in  the  present  suit  unless  the 
Bishop  had  been  patron  of  the  living, 
when  under  section  24  of  the  Church 
Discipline  Act  the  Archbishop  takes  the 
place  of  the  Bishop. 

Even  if  there  might  possibly  be  an 
appeal  to  the  Archbishop  from  the  refusal 
of  the  Bishop,  stUl  that  is  not  now 
a  practical  legal  remedy,  so  that  the  man- 
damns  would  still  issue,  for  that  remedy, 
even  if  in  theory  it  exists,  is  in  prac- 
tice obsolete,  nugatory,  and  lost  through 
non-user,  consequently  the  efiect  is  as 
though  the  statute  which  gave  it  had 
been  repealed,  so  that  the  Court  will  not 
hesitate  to  g^ve  the  promoter  the  only  en- 
forceable practical  remedy  of  to-day — The 
Queen  v.  Stafford  (48),  The  Queen  v. 
Nottingham  (49).  Before  the  Church 
Discipline  Act  the  letters  of  request 
went  from  the  Judge  of  the  inferior  to 
the  Judge  of  the  superior  Court,  so  that 
the  Bishop  was  in  no  way,  save  by  way 
of  formal  title,  brought  in,  and  the  only 
discretion  to  be  exercised  was  a  judicial 
discretion. 

In  PeUing  v.  Whiston  (34),  the  question 
was,  whether  the  case,  it  being  one  of 
heresy  in  a  peculiar,  ought  to  be  tried  by 
the  Bishop,  or  whether  he,  having  no  juris- 
diction within  the  peculiar,  could  send 
the  case  to  the  provincial  Court.  Turner 
V.  Meyert  (27),  Argar  v.  Holdeuxyrth  (26), 
and  The  Procurator  Qeneral  v.  Stone  (12), 
are  express  decisions  to  the  efiect  that  the 
criminal  suit  is  open  to  every  one,  and 
that  the  Bishop  cannot  refuse  his  o£&ce 
provided  always  that  the  cause  be  one  of 
ecclesiastical  cognisance.  In  Lee  v.  Mat- 
thews  (28),   the  argument  was  on  the 

(48)  8  Term  Rep.  646,  at  p.  662. 

(49)  6  Ad.  &  B.  8£S ;  s.  c  6  Law  J.  Bep.  Q.B. 
89. 
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admission  of  articles,  to  which  objections 
can  always  be  tendered,  for  the  Judge 
always  had  a  discretion  in  the  matter  of 
articles.  In  Sherwood  v.  Bay  (5),  the 
snit  was  a  civil  suit,  so  that  the  qaestion 
of  interest  was  open.  In  Head  r.  Saun- 
ders (36),  an  earlier  commission  had  been 
issued  by  the  Bishop  ex  mero  motu,  and 
so  he  coold  not  be  compelled  to  allow  a 
promoter,  who  came  in  afterwards,  to  pro- 
ceed. 

Sach  being  the  law  and  practice  before 
184^,  the  Ghnrch  Discipline  Act  was 
passed,  not  to  prevent  the  institution  of 
nrivoloas  suits,  bat  to  render  the  pro- 
cedure simpler  and  more  certain.  It  prac- 
tically abolished  all  the  numerous  small 
ecclesiastical  Courts,  and  only  so  far 
restored  the  Bishop  to  his  Court  as  to 
enable  him  by  section  11  to  jut  with  as- 
sessors in  a  particular  event.  It  did  not 
create  a  discretion  which  had  not  existed 
before,  nor  did  it  put  obstacles  in  the  way 
of  ecclesiastical  suits,  it  only  gave  the 
Bishop  a  discretion  as  to  the  summoning 
and  formation  of  the  tribunal,  for  if  the 
Bishop  be  able  to  investigate  and  finally 
decide  the  matter,  as,  in  fact,  the  appel- 
lants claim  that  he  should,  where  is  the 
reason  for  the  appointment  of  the  com- 
missioners? The  object  aimed  at,  was 
the  obtaining  of  a  local,  impartial,  speedy 
and  inexpensive  tribunal.  The  conten- 
tion that  the  discretion  in  the  Bishop 
may  be  deduced  from  a  theory  that  the 
Bishop  of  the  diocese  would  have  per- 
sonal knowledge  of  the  clerk  agaiost 
whom  a  complaint  might  be  preferred, 
and  that  therefore  he  is  the  person  to 
whom  the  legislature  would  naturally 
give  the  discretion,  cannot  prevail ;  for  it 
IS  merely  accidental  that  in  this  case 
the  Bishop  applied  to,  was  the  Bishop  in 
whose  diocese  the  clerk  was  beneficed, 
and  if  the  complaint  had  been  of  an 
heretical  work  published  in  another  dio- 
cese, the  application  would  have  been 
made  to  that  Bishop.  The  commissioners 
have  all  necessary  powers  for  protecting 
the  clergy  from  frivolous  complaints,  and 
by  section  13  have  to  report  whether  or 
not  there  is  "sofBicient  prima  facie 
ground  "  for  further  proceedings,  so  that 
they  can  exercise  a  certain  discretion 
given  them  by  the  statute ;  for  the  com- 


mission  is  the  special  feature  of  tiie  Act, 
it  is  not  the  outcome  of  the  old  power  to 
promote  the  ofiGice  of  the  Judge,  but  a 
new  creation  of  the  statute. 

The  Bishop  has,  as  has  been  conceded, 
a  discretion  in  certain  matters,  and  if, 
e.g.,  the  promoter  be  not  aggrieved  or  be 
not  connected  with  the  diocese,  the 
Bishop  will  be  upheld  by  the  Court  in 
refusing  to  interfere — The  Queen  v.  The 
Bishop  of  Ohichester  (2).  It  is  truly  said 
that  the  commissioners  shewed  in  their 
report  in  1832  a  desire  to  change  the  law ; 
but  the  Act  was  not  passed  till  1840,  and 
the  legislature  did  not  adopt  all  their 
suggestions.  The  Bishop  has  no  power  to 
take  evidence  on  oath,  such  as  he  would 
possess  if  he  could  enquire  into  the 
matter  himself,  no  appeal  lies  from  him 
to  the  Archbishop,  he  can  appoint  a  com- 
mission and  then  he  ia  functus  officio. 

It  is  argued  that  the  casee  which  shew 
that  words  prima  facie  permissive  are 
obligatory  when  they  relate  to  a  public 
duty  are  not  in  point ;  but  if  the  position 
be  good,  that  the  laity  have  a  right  to 
enforce  the  observance  of  the  law  by  clerks, 
and  if  the  opinion  expressed  by  Dr. 
Lushington,  at  Bath,  in  1856  (30),  which 
has  been  approved  of  by  the  Court  below, 
be  coiTect,  then  all  those  cases  are  of 
the  closest  importance,  and  the  well 
known  rule  laid  down  in  Tlie  Queen  v. 
The  Tithe  Gommissioners  (23),  in  Mae 
D(Mgall  V.  Paterson  (21),  Morrisse  v.  The 
Boyal  British  Bank  (22),  and  Ex  parte 
Jarman  (50),  is  most  pertinent. 

K  the  Church  Discipline  Act  be  ex- 
amined it  will  be  found  that  the  words  of 
the  statute  may  be  permissive  when,  as 
in  the  latter  puii  of  section  4,  in  section 
6,  in  section  13,  in .  section  15,  a  private 
right  or  ptersonal  privilege  is  being  con- 
ferred; but  that  the  same  words  are 
compulsory  when,  as  in  the  earlier  part 
of  section  3,  in  the  first  part  of  section 
4,  in  section  9,  as  interpreted  in  The 
Queen  v.  The  Archbishop  of  Canterbmy 
(10),  in  sections  14  and  17  the  subject 
matters  of  the  enactment  are  public 
rights,  public  justice,  and  duties  to  be 
performed  for  the  benefit  of  the  public. 

(60)  46  Law  J.  Bep.  Chanc  486,  at  p.  486 ; 
I.  c.  Law  Bep.  4  Ch.  I),  at  p.  838. 


Digitized  by 


Google 


MICHAELMAS  1878  to  MICHAELMAS  1879. 


.Vol.  48.] 

J%»  Qiuen  T.  7%«  Biihop  of  Oxford  (App.),  Q.B. 

Wightman,  J.,  expressed  in  The  Queen  v. 
TheBishop  of  Ohiohester  (2),  aoontrary  opi- 
nion as  to  the  meaning  of  section  3.  That 
opinion  was  notneoessary  for  the  decision 
01  the  case  and  was  not  adopted  by  Hill, 
J.  Y/liether  it  was  the  view  of  the 
majority  of  the  Gonrt  is  not  certain,  bat 
it  is  clear  that  Wightman,  J.,  mis- 
apprehended the  effect  of  the  old  eccle- 
siastical law  as  to  scandal  being  a  ground 
for  promoting  the  office  of  the  Judge ; 
he  thought  it  was  not,  whereas  it  is  phLin 
it  was,  and  this  led  him  to  suppose  the 
enactment  in  section  3  of  the  Church 
Discipline  Act  was  new,  whereas  it  was 
but  a  re-enactment  and  renewal  of  the 
old  procedure — Ayliffe,  277 ;  Oonsett,  386 ; 
and  to  the  contrary  is  the  opinion  of 
Mellish,  L.J.,  in  Ex  parte  Edwards  (4). 
Ex  parte  Denison  (9)  was  really  only  a 
decision  ou  the  power  of  the  Archbishop, 
where  the  Bishop  was  patron  of  the 
living  held  by  the  accused  clerk. 

Martin  v.  Mackonochie  (39)  ;  Sumner 
V.  Wise  (61),  and  Lee  v.  Fogg  (40)  do  not 
advance  the  argument  for  the  appellants, 
for  the  Judge  who  decided  them  had  not 
to  consider  this  point,  and  Elphinttone 
V.  Pwrehat  (6)  was  decided  on  the  prior 
anthorities,  attention  not  being  specially 
directed  to  this  statute.  In  the  first  case 
of  Sheppard  v.  Bennett  (3)  the  Court 
granted  a  mandamus  to  compel  the  Bishop 
to  receive  and  consider  the  complaint, 
and  the  result  was  a  duly  constitated 
suit ;  and  in  the  second  case  the  Court  in 
the  exercise  of  its  discretion  refused  the 
mandamus  probably  because  the  first  suit 
was  at  that  time  proceeding;  but  no 
decision  was  given  on  section  3  of  this 
Act. 

The  Fablic  Worship  Act,  1874,  does 
not  repeal  the  earlier  statute,  for  section  4 
impliedly  preserves  it,  while  sections  5 
and  18  do  so  expressly.  The  provisions 
of  the  two  Acts  diflfer.  They  are  not^ 
however,  contradictory  or  incongmons; 
the  later  Act  provides  simpler  machinery 
and  gives  the  Bishop  aids  which  are 
necessary,  as  he  has  no  commission  to 
act  for  him,  but  he  has  imposed  on  him  for 
the  first  time  a  personiJ  reepodsibility, 

(fil)  89  Law  J.  Bep.  Eocles.  25 ;  8.  e.  Law  Bep. 
S  A.  &  E.  68. 
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and  he  can  for  the  first  time  exercise  a 
pffl«onaI  discretion.  The  result  mnst  be 
that  the  earlier  Act  is  continued  and  not 
repealed,  for  the  law  does  not  favour 
repeals  by  imph'cation  unless  there  be  a 
plain  repugnance  between  the  two 
statutes — Bwarris,  533.  Recourse  may  be 
had  to  either;  but  proceedings  carried 
out  under  the  one  are  a  bar  to  proceedings 
under  the  other  ou  the  same  facts. 

To  the  objection  that  the  Bishop  can- 
not stop  the  case  when  once  the  com- 
mission has  reported,  the  reply  is  that  the 
Bishop  cannot  pardon.  The  nolle  prosequi 
of  the  Attorney- Qeneral  is  merely  antici- 
patory of  the  power  of  the  Crown  to 
pardon.  The  statute  does  not  provide 
for  costs,  because  the  Arches  Court  can 
require  a  bond  and  award  a  sum  nomine 
expenaarum,  and  the  intention  was  that 
all  cases  of  complexity  should  be  sent 
there.  It  is  suggested  that  these  offences 
could  all  be  made  the  subject  of  an  in- 
dictment, but  besides  the  fact  that  the 
punishment  which  must  follow  a  con- 
viction is  heavy,  what  the  promoter  here 
seeks  is  not  the  punishment  of  the  indi- 
vidual but  the  correction  of  the  offence,  as 
when  in  a  civil  case  it  is  sought  to  have 
something  done,  not  to  have  damages  for 
non-performance,  and  therefore  he  is  en- 
titled to  have  the  mandamus  iBaue—The 
Queen  v.  Bristol  (52).  The  Bishop's 
reasons  for  refusing  to  take  steps  are  not 
reasons  which  can  be  held  good  in  law. 
If  by  an  act  a  power  is  given,  those  to 
wbom  that  power  is  given  cannot  refuse 
to  exercise  it,  because  their  opinion  is 
that  it  will  in  certain  cases  work  injustice — 
The  Queen  v.  Boteler  (58).  Interest  reipub- 
licce  quod  crimina  prementur,  and  man- 
damus is  the  only  substantial  remedy 
here.  Moreover,  if  the  question  be  one  of 
the  discretion  of  the  Court,  then  a  Court 
of  Appeal  wiU  not,  following  the  well- 
known  rule,  interfere  with  the  dis- 
cretion of  the  Court  below. 

Bowen  in  reply. 

Our.  adv.  vuU. 

The  following  judgments  were  read  on 
May  30:— 

(62)  10  Law  J.  Bep.  Q.B.  346;  s.  c.  Lav  Bep. 
2  03.  64. 
(58)  88  Law  J.  Bep.  M.0. 101. 
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Bkaicwkll,  L.J. — I  am  of  opinion  lihat 
this  appeal  miut  be  allowed;  that  our 
daty  is  marked  oat  for  as.  There  is  from 
the  time  theCharch  Discipline  Act  passed 
until  now,  such  an  amonnt  of  aathoritj  as 
to  its  constrnotion,  that  in  my  jadgraent 
we  are  bound  to  follow  it.  It  was  decided  in 
2%e  Quean  T.  The  Bishop  of  Ohiehetter  (2) 
that  it  was  not  oompalsory  on  the  Bishop 
under  section  3  to  issue  uie  commissions 
there  mentioned.  I  have  the  authority 
of  Sir  B.  Phillimore  for  saying  that  Lord 
CampbeU  told  him  he  had  concurred  in 
the  judgment  and  the  reasons  of  Wight- 
man,  J.  The  same  was  decided  by  the 
Privy  Council  in  Elphirutone  t.  Pwchas 
(6)  in  1870.  Before  and  between  the 
times  of  the  two  decisions,  beginning  in 
1842,  there'  is  a  vast  amount  of  ex- 
pression  of  well-considered  opinions  to 
the  same  effect.  There  are,  indeed,  some 
expressions  of  doubt ;  not,  as  I  think,  in- 
dicating a  contrary  opinion,  but  indicating 
a  doubt  whether  the  statute  was  or  was 
not  obligatoty.  There  is  also  one  dear 
expression  of  opinion  that  it  was,  by  one 
whose  authority  I  desire  to  treat  with  the 
greatest  respect — I  mean  the  opinion  of 
Dr.  Lushington  in  Ditcher  y.  Denison  (30). 
Of  this,  however,  it  may  fairly  be  said 
that  it  was  not  necessary  for  the  judg- 
ment, was  expressed  as  a  defence  for  the 
Archbishop  in  answer  to  complaints 
against  him  for  having  proceeded,  and 
was  founded  on  what  certainly  was,  as  I 
think,  an  erroneous  belief  of  the  opinion 
of  Lord  Stowell  and  Sir  John  NiohoU  as 
to  the  state  of  the  law  before  the  statate. 
But  giving  all  weight  to  these  doubts 
and  to  this  decision,  they  are  not  to  com- 
pare  with  the  authoritieB  the  other  way. 
The  last  of  them  was  the  decision  of 
Elphinstone  v.  Purchas  (6),  a  decision  of 
the  Privy  Council,  the  ultimate  Court  of 
Appeal  in  causes  ecclesiastical.  It  is  re- 
markable that  in  the  jadgment  appealed 
from,  this  case  is  only  referred  to  in 
examining  the  state  of  the  law  before  the 
Church  Discipline  Act.  It  is,  however, 
a  decision  on  this  very  Act,  and  on  the 
veiT  question  before  the  Goart  below, 
and  now  before  us.  In  my  opinion  we 
aro  bound  to  follow  it,  and  should  be, 
even  if  not  preceded  by  the  other  cases 
and  aathorities  I  have  referred  to.  Taken 


with  them,  with  all  respect  to  those  who 
have  thought  otherwise,  I  cannot  but 
think  that  we  are  concladed.  The  deci- 
sions and  opinions  are  such  and  so  many 
that  we  ought  to  follow  them.  This  is 
my  conviction.  I  think  that  at  least  none 
but  the  ultimate  Court  of  Appeal  should 
overrnle  opinions  so  expressed,  even  if 
that  should ;  as  to  which  I  content  myself 
with  observing  that  where  the  law  has 
been  laid  down,  and  generally  supposed 
and  taken  to  be  correctly  laid  down  and 
acted  on,  great  Judges  have  doubted 
much  whether,  if  wrong,  the  remedy  was 
in  the  judicature.  I  do  not  examine  the 
authorities  in  detail,  as  Baggallay,  L.J., 
in  his  judgment  has  done  so,  and  I  en- 
tirely agree  in  all  he  has  said  on  these 
cases  on  this  head,  and  also  on  those 
relating  to  the  state  of  the  law  before  the 
Churoh  Discipline  Act.  But  there  is  one 
matter  on  which  I  wish  to  say  a  word. 
Both  my  learned  brothers  have  discussed 
our  admission  of  the  opinion  given  W  the 
Lord  Chancellor  to  the  House  of  Lords 
on  the  occasion  of  the  third  reading  of  the 
Public  Worship  Regulation  Act,  1874. 
I  really  do  not  know  that  there  is  any 
definite  rnle  as  to  what  may  or  may  not 
be  cited  and  acted  on  as  authority.  No 
doubt,  we  must  act  on  general  principles, 
and  I  suppose  they  woold  exclude  what  is 
said  in  debate  in  either  House  of  Parlia- 
ment. But  to  reject  the  opinion  of  the 
head  of  the  law  as  to  what  is  the  law, 
given  to  advise  the  highest  Cotirt  of 
judicature  in  the  country,  sitting  indeed 
in  its  legislative  capacity,  and  at  the 
same  time  to  admit  the  obiier  dictum  of  a 
Judge  at  Nisi  Prins  either  in  our  own  or 
an  American  Court,  seems  somewhat 
strange,  more  especially  as  it  is  certain 
that  if  it  ought  to  be  excluded,  any 
Jadge  knowing  of  it  and  excluding  it, 
would  as  soon  as  he  left  the  Court  con- 
sult the  Hansard  he  had  before  rejected. 
I  cannot  think  it  was  wrong  to  admit  it. 
I  am  prepared,  then,  on  this  ground  to 
reverse  the  decision  of  the  Court  below, 
and  I  am  not  sure  that  I  ought  to  say 
more.  If  the  law  is  laid  down,  it  is  im- 
material for  our  purpose  whether  it  is 
rightly  laid  down  or  not.  We  most 
follow  it.  To  discuss  may  seem  to  doubt 
its  correctness.    However,  as  I  cannot 
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X%e  Queen  y.  Hie  BUhop  of  Oxfiird,  (^J)p.)>  6-^- 
bnt  think  that  if  imaided  by  previoiiB  ez- 
preesionB  of  opinion  I  ahoold  have  come 
to  the  same  conclasion,  I  wish  to  eaj 
why.  The  question  is  whether  section  3 
of  the  Chnrch  Discipline  Act  makes  it 
compnlsor  J  on  the  Bishop  to  issne  a  com- 
mission on  a  complaint  nmde  to  him  of  an 
offence  against  the  laws  ecclesiastical 
committed  by  a  clerk  in  his  diocese.  To 
determine  this  it  is  admitted  by  both 
sides  that  it  is  desirable  to  ascertain  what 
was  the  law  in  relation  to  snch  matters 
before  the  Church  Discipline  Act ;  whe- 
ther the  Bishop  was  bound  to  allow  the 
office  of  Jn^^  to  be  promoted,  or  whether 
it  rested  within  his  discretion.  Now,  it 
does  appear  to  me  most  clear  that  the 
latter  is  the  truth  ;  positively  the  whole 
anthotity  is  one  'way,  the  few  expressions 
that  might  seem  contrary  referring  to  the 
duty  of  the  Bishop  to  exercise  his  dis- 
cretion in  favour  of  allowing  the  office  to 
be  promoted  when  a  proper  case  was  pre- 
sented to  him.  The  opinion  of  Lord 
Stowell  is  express,  that  it  is  not  enough 
that  a  prima,  fade  case  is  made  oat.  Tne 
motives  and  design  of  the  would-be  pro- 
moter must  be  looked  to.  It  was 
attempted  to  make  out  that  there  is  some- 
thing midway  between  a  discretion  and 
no  £scretion.  It  is  certainly  true  that 
where  one  man  affirms  a  thmg  to  exist 
and  another  affirms  it  not  to  exist,  neither 
may  make  out  his  proposition;  never- 
iheleBS  one  of  those  propositions  is  in- 
evitably true.  And  if  in  order  to  construe 
a  statute  we  must  see  what  the  law  waa 
before  it,  we  must  find  that  it  was  or  that 
it  was  not  as  the  one  or  the  other  party 
alleges.  It  cannot  be,  and  not  be,  or 
anything  between  the  two.  No  doubt 
there  may  have  been  a  discretion  in  the 
Bishop,  so  that  allowing  the  promotion  of 
the  office  of  Judge  was  not  ex  debito 
justitioB,  and  yet  there  may  have  been  a 
practice,  and  in  a  sense  of  duty,  a  moral 
duty,  or  duty  of  imperfect  obligation,  to 
permit  it  in  a  proper  case.  Bat  if  that 
16  the  middle  term — if  it  was  only 
"  almost  of  right,"  and  not  quite— it  was 
not  of  right ;  and  then  it  remains  that  it 
was  not  an  enforceable  duty,  that  the  law 
would  not  compel  its  performance,  that  it 
was  not  ex  debito  jtutitice,  and  that  the 
Bishop  had  a  discretion,  and,  if  not  re- 
Vox.  48.— a.B.,  C.P.  &  EzoB. 
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strained  by  his  conscience,  could,  that  is, 
had  power  to  refuse  it  even  improperly, 
and  could  properly  and  rightfully  refuse 
it  in  all  cases  where  his  conscience  told 
him  he  ought  to  do  so.  I  can  have  no 
doubt  this  was  the  case  before  the  statute. 
I  do  not  onderstand  the  Court  below  to 
have  held  otherwise,  or  I  should  not 
speak  so  confidently.  Of  course,  it  does 
not  settle  the  question  before  us.  The 
Legfislature  may  have  thought  that  the 
proceeding  was  so  much  of  course  that  it 
might  be  made  compulsory  with  no  prac- 
tical alteration.  But  supposing  there 
was  a  discretion  before  the  Church  Dis- 
cipline Act  as  to  allowing  the  office  of 
Judge  to  be  promoted,  is  tiiere  anything 
to  shew  that  that  discretion  should 
cease,  and  none  be  substituted  for  it  P  I 
cannot  see  anything  to  that  effect.  The 
statute  is  to  alter  procedure.  It  still 
leaves  it  discretionary  whether  the  Bishop 
will  not  in  certain  cases  send  the  case  by 
letters  of  request  to  the  Metropolitan 
Court;  and  this  strange  consequence 
would  follow  from  holding  the  section  to 
be  compulsory,  that  if  the  Bishop  should 
think  iuat  nothing  ought  to  be  done,  bat 
that  if  any  step  was  to  be  taken  it  would 
be  better  it  should  be  by  letters  of  re- 
quest, he  could  not  be  compelled  to  take 
that  step,  but  could  be  compelled  to  take 
the  other  though  he  thought  it  the  worst 
of  the  two.  But  whatever  was  the 
former  law  or  practice,  let  us  examine  the 
section.  There  is  no  provision  regulating 
who  is  to  be  the  complainant :  it  may  be 
any  one,  man,  woman,  or  child,  church- 
man or  other,  for  aught  I  can  see.  There 
is  no  provision  how  the  complaint  is  to 
be  made,  by  writing  or  verbally;  no 
provision  how,  if  at  all,  it  is  to  be 
verified;  no  provision  that  the  com- 
plainant shall  undertake  to  prosecute,  or 
shall  be  liable  to  costs ;  no  provision  as 
to  the  character  or  nature  of  the  offence, 
how  far  its  prosecution  may  be  desirable 
in  the  interests  of  religion  or  morality ; 
not  a  word  as  to  its  oeing  possibly  an 
isolated  offence,  and  unintentional  and 
atoned  for ;  nothing  as  to  the  motives  or 
object  of  the  complainant.  I  can  only 
understand  the  omission  of  all  these 
matters  by  the  Legislature  having  given 
a  discretion  to  tiie  Bishop  to  refuse  to 
4N 
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issue  a  commission  unless  it  was  asked  in 
a  proper  case  by  a  proper  person,  properly 
substantiated,  and  with  some  satisfactoiy 
Ewsurance  it  tronld  be  properly  prose> 
Gated,  and  possibly  with  a  liability  to 
costs.  Of  conrse,  I  am  aware  that  on 
general  principles  the  complaint  must  be 
bona  fide,  bat  how  is  the  Bishop  to  de- 
tenmne  this  nnless  he  has  some  dis- 
cretion P  It  is  said  as  to  this,  and  as 
to  the  other  matters  I  hare  mentioned, 
that  the  Queen's  Bench  woald  not  issue 
a  mandamns  except  in  a  proper  case ;  bnt 
what  is  that  bnt  to  transfer  the  discretion 
from  the  Bishop  to  the  Qaeen's  Bench 
Division,  and  with  this  singular  con- 
seqaence,  that  if  a  bishop  refused  to  issae 
a  commission  on  the  ground  that  the 
matter  complained  of  was  not  an  ofEenoe 
ecclesiastical,  the  Qaeen's  Bench  mnst  sit 
in  judgment  on  him,  and  if  they  hold  it 
is,  order  him  to  issue  the  commission. 
Now  I  have  too  much  regard  for  the 
Common  Law  not  to  prefer  it  and  its 
Judges  to  all  other,  bat  I  cannot  think 
that  it  is  desirable  it  should  hare  such  a 
duty  as  this  pat  on  it.  If  it  should  be 
said  that  it  has  often  to  lay  down  for 
inferior  tribunals  a  law  which  it  has  not 
to  administer,  I  admit  it ;  but  it  is  a  law 
within  its  cognizance  and  competency, 
depending  on  the  Common  Law  or  statute. 
It  is  said  that  the  mischiefs  here  pointed 
out  are  obviated  by  this,  that  the  com- 
missioners have  a  discretion,  and,  if  they 
think  it  undesirable  to  proceed  with  the 
case,  may  report  that  there  is  no  prima 
facie  ground  for  so  doing.  I  am  by  no 
means  clear  that  they  ought  to  do  so. 
The  inclination  of  my  opinion  is  that  they 
are  to  inquire  whether  the  case  is  prima 
facie  established  in  fact.  But  suppose 
they  coidd ;  if  there  is  no  discretion  in 
the  Bishop,  what  would  that  be  (to  apply 
a  previous  argument)  but  to  transfer  the 
discretion  from  him  to  them,  and  why 
shooM  that  be  done  P  especially  when  it 
is  remembered  that  the  commission  can. 
not  be  issned  withoat  trouble  and  expense 
to  the  commissioners  and  party  com- 
plained of.  Anoliier  argument  against 
this  being  obligatory  on  the  Bishop  is 
that  it  is  contrary  to  analogy.  Complaint 
is  made  that  there  may  be  a  wrong  on- 
punished.     So  there  may  be  at  Common 


Law.     The    Queen   may    pardon;    the 

Attorney- Cl«nffl^  enter  a  noUe  prosequi 
to  any  indictment.  Why  may  not  the 
Bishop,  who  is  in  the  nature  of  prose- 
cutor, do  the  same  P  It  is  strange  that 
if  Mr.  Carter  should  be  indicted  for  these 
offences,  the  prosecution  could  be  stopped, 
but  cannot  hie  if  the  proceedings  are  in 
the  Ecclesiastical  Courts. 

I  now  proceed  to  examine  the  words  of 
the  section,  and  I  confess  I  do  so  with  a 
strong  belief  they  will  not  be  found  to  be 
compulsory.  It  cannot  be  doubted  that 
the  Act  is  very  loosely  drawn.  In  dis- 
cussing the  section  I  will  leave  out  for 
the  moment  the  Bishop's  alternative  power 
to  issne  the  commission  "  of  his  own  mere 
motion  if  he  thinks  fit."  "  It  shall  be 
lawful."  That  means  shall  have  power. 
"  Prima,  fade  those  words  import  a  dis- 
cretion, and  they  must  be  construed  as 
discretionary,  unless  there  be  anything  in 
the  subject-matter  to  which  they  are  ap- 
plied, or  in  any  other  part  of  the  statute, 
to  shew  that  they  are  meant  to  be  im> 
perative,"  per  Crompton,  J.,  Jn  re  New- 
port Bridge  (8).  It  is  for  those  who 
assert  that  these  words  are  imperative, 
to  prove  it.  I  think  they  fail  to  do  so. 
No  doubt,  a  power  given  for  the  further- 
ance of  justice  is  to  be  exercised  and  is  a 
command.  I  quite  assent  to  the  remark 
of  Mr.  Justice  Coleridge  that  "  words 
only  directory,  permissory  or  enabling, 
may  have  a  compulsory  mrce  where  the 
thing  to  be  done  is  for  the  public  benefit, 
or  in  advancement  of  public  justice."  But 
it  is  to  beg  the  question  to  say  that  that 
is  the  case  here.  The  justice  must  be  a 
justice  which  it  is  desirable  should  be 
exercised,  and  not  a  power  soch  as  this 
under  such  circumstances  as  I  have 
pointed  out.  No  doubt  the  public  are 
interested  in  the  matter;  but  their  in- 
terest must  be  that  in  some  cases  there 
should  be  no  prosecution.  I  know  the 
danger  of  laying  down  a  rule,  how  im- 
possible it  is  to  anticipate  all  possible  ex- 
ceptions. But  I  thinV  the  following  may 
be  of  some  use  in  ascertaining  whether 
enabliag  words  are  compulsory.  A  sta- 
tute giving  a  power  means  that  it  should 
be  exercised  in  certain  cases  ;  where  the 
conditions  of  those  cases  are  always  the 
same,  then  it  mnst  mean  the  power  ahonld 
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be  exerased  in  all  those  cases,  and  bo  is 
oompnlsoTy:  see  the  teaaoning  of  the 
Judges  in  the  ahove  case  of  In  re  Newport 
Bridge  (8),  and  especially  of  Blackbnm, 
J.,  at  p.  280,  and  what  was  said  by  the 
Court  in  MeieDottgaUy.Paterson  (21).  An 
example  of  this  is  seen  in  the  last  case, 
where  the  power  to  give  costs  was  made 
dependant  on  the  plaintiff  living  twenty 
miles  from  the  defendant.  That  was  the 
sole  condition,  and  of  coarse  would  exist 
without  variation  in  erery  case  where  it 
existed  at  all.  But  where  the  circum- 
stances of  the  oases  vary,  then  words  em- 
powering, but  not  commanding,  are  not 
obligatory.  It  may  be  said  that  rule 
might  apply  here,  and  that  it  was  enongh 
that  "  a  complaint "  was  made,  be  it  what 
it  might  or  by  whom.  To  my  mind  it  is 
impossible  so  to  hold,  and  the  statute 
must  mean  a  complaint  such  as  oueht  to 
be  inquired  into,  and  so  a  discretion  is 
given  to  the  Bi^op.  This  would  have 
been  by  construction  of  the  section,  sup- 
posing the  words,  "  or  if  he  think  of  his 
own  mere  motion,"  had  not  been  there  : 
do  they  make  any  difference  P  I  think 
not.  It  is  said  tlutt  they  shew  that  he  is 
not  compelled  to  act  of  his  own  mere  mo- 
tion, and  consequently  that  he  is  on  com- 
plaint made.  I  do  not  think  so.  They 
might  assist  in  the  construction  of  a  clause 
when  there  were  considerations  on  both 
sides  of  equal  weight  and  doubtfiil  lan- 
guage, and  tend  to  shew  that  the  part 
without  them  was  compulsory.  I  do  not 
think  they  do  so.  I  admit  they  are  su- 
perfluous words  on  this  view :  I  incline  to 
think  they  are  inevitably  so.  I  cannot 
well  understand  how  a  man  can  be  bound 
to  act  of  his  own  mere  motion.  Suppose 
"  if  he  think  fit "  were  omitted,  would  he 
be  bowid  to  act  of  his  own  mere  motion  P 
I  admit  that  this  is  not  the  question  here, 
but  it  bears  on  it ;  because  it  shews  that 
the  words  are  superfluous,  nnless  they 
are  put  in  to  shew  that  the  Bishop  must 
act  on  complaint,  whether  he  th^iks  fit 
or  not.  But  surely  the  right  way  to  say 
that  would  be  to  say  it  in  words,  and  not 
by  implication,  from  the  use  of  otherwise 
superfluous  words  elsewhere.  In  addi- 
tion to  this,  it  is  to  be  obsOTved  that  these 
words  are  continnally  need  in  the  statnte, 
where  they  are  absolutely  useless;  and 
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that  though  "it  shall  be  lawful"  may 
mean  "  shall  "  in  one  or  more  parts  of 
the  statute,  it  most  certainly  generally 
means  "  may  "  only.  On  these  grounds 
I  construe  the  section,  as  it  lias  been  so 
often  and  soanthoritatively  construed  be- 
fore. I  say  nothing  about  the  Public  Wor- 
ship Begnlation  Act,  1874,  save  this,  that 
it  is  oerteinly  not  obligatory.  Why  not  P 
If  the  Church  Discipline  Act  is,  I  cannot 
see.  I  canndt  say  that  such  a  state  of 
things  would  be  a  legfislative  absurdity, 
but  I  cannot  see  the  reason  of  it. 

Other  arguments  have  been  argued  on 
both  sides,  which  I  refer  to  unwillingly, 
but  which  ought  to  be  noticed,  or  it  may 
be  supposed  they  have  been  lost  sight  of. 
It  is  said  by  the  respondent  that  to  re- 
verse the  decision  in  this  case  would  be 
to  leave  the  laity  at  the  mercy  of  the 
clergy  ;  by  the  appellants  it  is  urged  that 
to  affirm  the  judgment  would  be  to  trans- 
fer the  discipline  of  the  Church  from  the 
Bishops  to  the  Queen's  Bench.  These 
arguments  are  revelant  as  shewing  the 
probability  or  improbability  of  such  legis- 
lation as  each  contends  for.  I  think  it 
unnecessary  to  express  any  opinion  on 
these  matters — matters  which  mankind 
have  so  dealt  with  as  to  make  them  of 
the  greatest  importance  to  human  hap- 
piness. But  fortunately  we  can,  I  think, 
construe  the  statute  without  expressing 
an  opinion  on  these  subjects.  For  my 
own  ]part  I  desire  to  add  that  there  is  no 
question  of  religion,  no  question  even  of 
Bitualism  before  us.  I  have  not  read  any 
one  of  the  charges  made  against  Mr. 
Carter,  it  being  admitted  that  they  are 
true  and  shew  ecclesiastical  offences.  The 
question  before  us  is  the  same  as  if  the 
complaint  had  been  one  of  brawling  in 
the  church.  But  with  reference  to  the 
costs  of  these  proceedings,  and  in  order 
that  silence  should  not  be  misunderstood, 
I  must  say  one  word  on  what  may  be 
called  the  merits  of  the  question  between 
the  appellants  and  the  respondents.  I 
have  lived  long  enough  to  leam  that  two 
right-minded  men  may  honestly  take 
different  views  of  what  is  right  in  the 
same  matter ;  and  I  have  no  doubt  that 
the  Bight  Beverend  Bishop  and  the  re- 
verend gentleman  who  are  appellants 
have  been  perfectly  conscientious  in  their 
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oondnot  in  Chis  affair.  Bnt  it  is  admitted 
that  Mr.  Carter  has  oommitted,  and  is 
-wHfolly  and  knowingly  persisting  in  com. 
mitting  six  several  breaches  of  the  law  of 
the  land,  acts  for  which  he  might  be  in- 
dicted and  punished.  By  what  means  he 
has  persoaded  himself  that  he  can  receive 
the  wages  of  the  State  Establishment  to 
do  a  certain  dnty,  and  not  do  it  but  do 
that  which  is  opposed  to  it,  I  cannot  con- 
ceive ;  and,  with  all  submisBion,  I  feel  a 
nearly  equal  difficolty  in  understanding 
how  it  can  seem  right  to  the  Bight  Be* 
verend  Bishop  not  to  bring  him  to  jos- 
tioe.  Of  course,  recognising  as  I  do  that 
the  Bishop  possesses  a  discretion  in  this 
matter,  I  most  folly  admit  he  is  vastly 
more  capable  of  exercising  it  well  than  I 
am.  Bat  the  way  he  does  exercise  it  is 
subject  to  criticism  even  by  those  less 
competent  than  himself  (in  the  same 
way  as  the  opinion  and  sentences  of 
Judges  may  and  ought  to  be  and  are 
criticised  by  laymen),  and  especially 
mnst  be  by  me  in  reference  to  the 
costs  of  these  proceedings.  And  it  does 
seem  to  me  (I  speak  with  sincere  respect, 
and  am  not  nsing  words  of  form)  that 
the  discretion  here  has  been  most  erro> 
neously  exercised.  It  is  as  though  a 
public  prosecutor  should  refuse  to  prose- 
cute a  man  g;nilty  of  and  persisting  in  a 
public  nuisance  against  the  rights  and  to 
the  injury  of  the  neighbourhood,  because 
the  offender  was  old  and  respected,  and 
because  some  of  the  neighbours  worked 
for  him,  and  because  some  prosecutions  for 
nuisance  had  recently  failed.  It  seems  to 
me  the  appellants  have  invited  and  pro- 
voked this  litigation ;  and  as  one  appellant 
breaks  the  law,  and  the  other  affoids  him 
impunity,  I  think  there  should  be  no 
costs  allowed  to  either  of  thein. 

BAaaiu^T,  L.J.— These  two  appeals 
are  brought,  the  one  by  the  Bishop  of 
Oxford,  and  the  other  by  the  Bev.  Thomas 
Thellusson  Carter,  rector  of  the  parish  of 
Glewer,  in  the  diocese  of  Oxford,  against 
an  order  of  the  Queen's  Bench  Division, 
made  on  the  8th  of  March,  1879,  for  a 
mandamus  to  the  Bishop,  commanding 
him,  either  to  issue  a  commission  for  the 
purpose  of  making  inquiry  as  to  the 
OTonnds  of  certain  charges  preferred  by 


one  Dr.  Julius,  a  parishioner  of  Clewer, 
against  Mr.  Curter  for  offences  alleged  to 
have  been  committed  by  him  against  the 
laws  ecclesiastical,  or  to  send  the  case  by 
letters  of  rec[ae8t  to  the  Court  of  Appeal 
of  the  province,  to  be  there  heard  and 
determined  according  to  the  law  of  the 
Court. 

It  is  unnecessary  to  specify  the  parti, 
cular  offences  with  which  Mr.  Carter  was 
charged ;  it  is  sufficient  to  say  that  they 
consisted  in  unauthorised  deviations  &om 
the  established  ritual  and  ceremonial  of 
the  Church  of  England. 

The  application  for  the  mandamus  was 
supported  by  afSdavits,  verifying  the 
practices  which  formed  the  salnect  of 
complaint,  and,  as  the  statements  m  such 
affidavits  were  in  no  way  contradicted  or 
explained,  it  must  be  assumed,  at  any  rate 
for  the  purposes  of  these  appeals,  that 
Mr.  Carter  had  oommitted  the  offences, 
with  which  he  was  charged,  within  the 
diocese  of  Oxford. 

It  has  been  suggested,  on  the  port  of 
the  appellants,  that  there  was  no  suffi- 
cient evidence  before  the  Queen's  Bench 
Division  of  a  refusal  on  the  part  of  the 
Bishop  to  entertain  the  complaint  of  Dr. 
Julius,  and  that,  consequently,  if  the 
Court  had  any  jurisdiction  to  make  an 
order  for  a  mandamus,  the  order  should 
have  been  limited  to  a  mandamus  to  en- 
tertain the  complaint  of  Dr.  Julius ;  but, 
having  regard  to  the  correspondence 
which  has  passed  between  the  Bishop  and 
Dr.  Julius  and  his  solicitors,  it  must^  in 
my  opinion,  be  assumed  that  the  Bishop 
had  taken  into  consideration  the  subject 
of  the  complaint,  and,  for  reasons,  which 
were  satisfactory  to  himself,  had  refosed 
to  institute  proceedings  under  the  powers 
conferred  upon  him  by  the  Church  Disci- 
pline Act;  indeed,  the  reasons  of  the 
Bishop  for  so  refosing  appear  from  his 
letters,  which  have  been  put  in  evidence. 
Concisely  stated,  th^  ore  as  follows :  L 
His  unvnilingnees  to  mcrease  the  injurious 
oonseqnences  to  the  Church,  which,  in 
his  opinion,  had  been  occasioned  by  other 
proceedings  of  a  similar  character;  2. 
His  regard  for  the  strongly  expressed 
wish  of  the  great  majority  of  Mr.  Car- 
ter's parishioners  that  proceedings  should 
no^  be  taken  agaiast  him ;  and  3,  the  ad- 


Digitized  by 


Google 


mOHATtr.MAS  1878  xo  MICHABLMAS  1879. 


Vol.  48.] 

7%e  QiMM  7.  I%e  Bishop  qf  Orford  {Jpp.),  QS. 
vanoed  age  of  Ifr.  Carter  and  the  general 
reapeot  and  esteem  in  which  he  was  held 
by  those  who  knew  him.  The  learned 
Judges,  who  constituted  the  Court  when 
the  order  appealed  from  was  made,  were 
of  opinion  that  it  was  not  within  the  dis. 
oretion  of  the  Bishop  to  refuse  to  inter- 
fere, when  complaint  was  made  to  him  of 
offences  committed,  or  alleged  to  hare 
been  committed,  within  his  diocese ;  and 
that,  whaterer  might  be  his  own  opinion 
as  to  the  propriety  or  expediency  of  so 
doing,  it  was  obligatory  upon  him,  under 
the  provisions  of  the  Church  Discipline 
Act,  to  adopt  one  or  other  of  the  two 
courses  referred  to  in  the  order,  though 
he  had  a  discretion,  as  to  which  of  those 
two  courses  he  would  adopt. 

Now,  the  authority  to  issue  a  commis- 
sion is  conferred  by  the  3rd  section  of  the 
fltatate,  and  it  is  conferred  upon  the 
Bishop  of  the  diocese,  within  which  the 
offence  is  alleged  to  hare  been  committed ; 
whilst  the  authority  for  sending  the  case 
by  letters  of  request  to  the  Court  of  Ap- 
pieal  of  the  province  is  conferred  by  the 
13th  section  on  the  Bishop  of  the  diocese 
in  which  the  aoonsed  party  holds  prefer- 
ment ;  bat  inasmuch  as,  in  the  case  now 
under  consideration,  ilie  offences  are 
alleg^  to  have  been  committed  in  the 
same  diocese  as  that  in  which  Mr.  Carter 
holds  preferment,  etich  of  the  two  authori- 
ties, if  ezerciseable  at  all,  is  to  be  exer- 
cised by  the  same  Bishop,  and  the  send- 
ing of  letters  of  request  is,  in  this  case, 
an  alternative  only  for  the  issuing  of  a 
commission;  the  sabstantial  question, 
therefore,  which  we  have  to  determine,  is 
whether,  according  to  the  true  constmc- 
tion  of  the  3rd  section  of  the  Church  Dis- 
cipline Act,  the  power  conferred  upon 
the  Bishop  of  issuing  a  commission  is  one, 
which  it  was  obligatory  upon  him  to 
exercise  when  apphed  to  by  Dr.  Julius, 
or  whether  he  had  a  discretion  to  exercise 
it  or  not,  as  he  might  think  fit.  And  the 
answer  to  this  question  depends  upon  the 
meaning  to  be  attributed  to  the  words 
"shall  be  lawful,"  as  used  in  the  3rd 
section.  Now,  prima  facie,  these  words 
import  a  discretion ;  but,  to  adopt  the 
language  of  Coleridge,  J.,  when  deliver- 
ing the  judgment  of  the  Court  of  Queen's 
Bench  iQ  the  case  of  The  Queen  v.  The  Tithe 
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Oommistioners  (23),  "  It  has  been  so  often 
decided  as  to  have  become  an  axiom  that, 
in  public  statutes,  words  only  directory, 
permissory  or  enabling,  may  have  a  com- 
pulsory force  where  the  thing  to  be  done 
is  for  the  public  benefit  or  in  advance- 
ment of  pnblic  justice."  Such  words 
may  have  different  meanings  in  different 
sections  of  the  same  statute,  or  even  in 
different  portions  of  the  same  section; 
and,  whether,  in  any  particular  section 
or  portion  of  a  section,  they  are  to  be  re- 
garded as  compulsory  or  as  importing  a 
discretion,  must  depend,  not  only  upon 
the  immediate  oontezt,  but  also  upon  the 
object  and  general  scope  of  the  enact- 
ment. 

The  arguments,  which  have  been  ad- 
dressed to  us  on  behalf  of  the  appellants, 
may  be  conveniently  classed  under  the 
Hhxee  following  heads,  though  they  were 
not  pat  before  as  in  the  same  sequence : 
1.  That  the  provisions  of  the  Church 
Discipline  Act,  so  far  as  they  confer  a 
jurisdiction  in  respect  of  sndi  offences  as 
those  preferred  against  Mr.  Carter,  have 
been  in  effect  repealed  by  the  Public 
"Worship  B«gulation  Act,  1874;  2.  That, 
if  those  provisions  are  still  in  force  in 
respect  of  the  offences  with  which  Mr. 
Carter  is  charged,  the  constraction  of  the 
3rd  section  has  been  settled  by  authority, 
which  it  is  not  open  to  any  Coart,  whether 
of  primary  or  appellate  jurisdiction,  to 
question ;  and  that,  according  to  the  con- 
straction so  settled  by  authority,  the 
power  conferred  upon  a  bishop  of  issuing 
a  commission  is  one  which  he  may  exer- 
cise or  abstain  from  exercising  at  his  dis- 
cretion. 3.  That  if  the  true  constraction 
of  this  section  ought  not  to  be  regarded 
as  settled  by  authority,  it  is  neveruieless 
that  for  which  they  contend. 

Bat  before  proceeding  to  consider  the 
arguments  so  addressed  to  us,  it  will  be 
convenient,  and  particularly  so  with  a 
view  to  a  full  appreciation  of  the  authori- 
ties to  which  attention  will  be  directed 
presently,  to  trace  the  several  steps  of  the 
new  procedure  introduced  by  the  Church 
Discipline  Act,  the  object  of  which,  as 
stated  in  its  preamble,  was  "  to  amend 
the  manner  of  proceeding  in  causes  for 
the  correction  of  clerks."  Now,  in  ap- 
proaching the  consideration  of  the  3rd 
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gectioo,  we  cannot  fail  to  observe  the  very 
wide  terms  in  which  the  authority  there- 
by conferred  npon  the  bishop,  is  expressed. 
If  a  clerk  in  holy  orders  is  charged  with 
any  offence  against  the  law  ecclesiastical, 
however  grave  or  however  trivial  such 
offence  may  be,  or,  even  if  he  be  not  so 
charged,  if  there  exist  concerning  him 
any  scandal  or  evil  report  of  his  having 
BO  offended,  it  is  open  to  any  one,  whether 
a  parishioner  or  on  entire  stranger  to  both 
parish  and  diocese,  without  any  pecu- 
niary or  other  personal  interest  in  the 
matter,  and  whether  a  member  of  the 
Chnrch  of  England  or  not,  to  make  com- 
plaint to  the  Bishop  of  the  diocese  in 
which  the  offence  is  alleged  to  have  been 
committed,  and  power  is  conferred  upon 
the  Bishop  upon  such  complaint  being 
preferred,  to  issue  a  commission  for  the 
purpose  of  making  inquiry  as  to  the 
grounds  of  the  charge  or  report.  I  do 
not  stop  at  present,  to  consider  whether 
the  authori^  so  conferred  is  one  which 
the  Bishop  is  under  an  obligation  to  exer- 
cise, or  whether  it  is  within  his  discretion 
to  abstain  from  exercising  it,  but  pass  on 
to  notice  the  proceedings  consequent  upon 
the  issuing  of  a  commission.  Under  sec. 
4,  the  party  accused  is  to  have  notice  of 
the  meetings  of  the  commissioners,  and 
may  attend  them,  if  he  think  fit ;  power 
is  conferred  upon  the  commissioners  to 
examine  witnesses  upon  oath  for  the  pur- 
pose of  ascertaining  whether  there  are 
sufficient  prima  facie  g^unds  for  institu- 
ting further  proceedings ;  and  if  the 
commissioners,  or  a  majority  of  them,  are 
of  opinion  that  there  are  such  prima  facie 
grounds,  they  are  to  transmit  to  the 
Bishop  a  report  to  that  effect  with  the 
depositions  of  the  witnesses.  It  is  to  be 
observed  that  the  Act  contains  no  provi- 
sions as  to  the  parties  by  whom,  or  the 
sources  from  which,  the  expenses  con- 
nected with  such  proceedings  are  to  be 
defrayed;  though  it  is  obvious  that  in 
many  cases  the  expenses  must  necessarily 
be  considerable.  The  Act  next  provides 
(section  5),  that  in  case  the  party  accused 
holds  any  preferment  in  any  other  diocese 
than  that  in  which  the  offence  has  been 
committed,  the  Bishop  to  whom  the  re- 
port shall  be  made  is  to  transmit  a  copy 
thereof,  and  of  the  depositions  to  the 


Bishop  of  such  other  diooese;  and  at 
this  stage  of  the  proceedings  the  Bishop 
of  the  diocese  in  which  the  accused  party 
holds  any  preferment  may  (section  6), 
with  the  consent  of  the  accused  party 
and  of  the  party  complaining,  pronounce 
sentence  without  any  farther  proceed- 
ings ;  but  if  sentence  be  not  so  pro> 
nonnced,  either  the  last-fnentioned  Bishop 
or  the  party  eotnplaining  may  proceed 
against  the  accused  party,  in  which  case 
articles  are  to  be  prepared  and  filed,  and 
the  Bishop,  with  the  aid  of  three  specially 
quaUfied  assessors,  is  to  hear  and  deter- 
mine  the  cause,  and  to  pass  sentence 
therein,  according  to  ecclesiastical  law; 
this  portion  of  the  procedure  is  provided 
for  in  sections  7  to  12.  Now,  with  re- 
ference to  that  portion  of  the  procedure 
to  which  attention  has  as  yet  been 
directed,  it  is  to  be  observed  that  the 
Bishop  who  is  to  hear  and  determine  the 
cause  is  not  necessarily  the  Bishop  in 
whose  diocese  the  offence  is  alleged  to 
have  been  committed,  and  by  whom  the 
commission  has  been  issued.  In  all  cases 
in  which  the  accused  party  holds  prefer- 
ment in  any  other  diocese  than  that  in 
which  the  offence  is  alleged  to  have  been 
committed,  the  powers  and  the  duties  of 
the  Bishop  of  the  diocese  in  which  the 
offence  is  alleged  to  have  been  com- 
mitted begin  with  the  issuing  of  the 
commission  and  end  with  the  forwarding 
of  copies  of  the  report  and  of  the  de- 
positions to  the  Bishop  of  the  diocese  in 
which  the  accused  party  holds  prefer- 
ment. In  a  case  in  which  the  offence 
charged  is  one  against  religion,  as,  for 
instance,  promulgating  heretical  doctrine, 
contravening  the  thirty-nine  articles,  or 
depraving  the  Book  of  Common  Prayer, 
it  is  not  unfreqnently  committed  by  a 
publication  in  the  metropolis,  or  other 
town,  though  the  author  is  beneficed  in 
a  diocese  remote  from  the  place  of  pub- 
lication ;  but  in  a  case  like  the  present, 
in  which  the  offence  charged  is  in  re- 
spect of  ritual  or  ceremonial,  it  is  more 
frequently  committed  within  the  diocese 
in  which  the  accused  party  holds  prefer- 
ment. It  is  perhaps  not  immaterial  to 
observe  tluit  offences  of  this  latter  kind 
were,  comparatively  speaking,  unknown 
at  the  time  when  tiie  Ghoitih  Discipline 
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Act  was  passed.  The  case  of  Weaterton 
y.  LiddeU  (54),  in  the  years  1856  and 
1857,  was  prolAbly  the  first  case  of  this 
character,  at  any  rate,  in  modem  times. 
Bnt  it  is  farther  to  be  noted  that,  when 
the  commissioners  have  reported,  how- 
ever ready  and  willing  the  accnsed  party 
may  be  to  acknowledge  his  fault,  and  to 
sabmit  to  such  punishment,  if  any,  as 
his  offence  may  render  him  liable  to,  it  is 
in  the  power  of  the  party  complaining  to 
insist  upon  a  public  prosecution,  with  all 
its  consequent  annoyance,  trouble  and 
expense.  And  it  will  also  be  observed 
that  the  provisions  as  yet  referred  to  in 
no  way  provide  for  carrying  the  proceed- 
ings beyond  the  report  of  the  commis- 
sioners in  a  case  in  which  the  party 
accused  is  not  the  holder  of  any  prefer- 
ment. This,  however,  is  to  some  extent 
provided  for  by  section  13,  which  enacts 
that  it  shall  be  lawful  for  the  Bishop  of 
the  diocese  in  which  any  such  clerk  shall 
hold  preferment^  or,  if  he  hold  no  pre- 
ferment, then  for  the  Bishop  of  the 
diocese  in  which  the  offence  is  alleged  to 
have  been  committed,  in  any  case,  if  he 
shall  think  fit,  either  in  the  first  instance 
or  after  the  commissioners  shall  have 
reported  that  there  is  sufficient  prima 
fane  ground  for  instituting  proceedings, 
and  before  the  filing  of  the  articles,  but 
not  afterwards,  to  send  the  case  by  letters 
of  request  to  the  Court  of  Appeal  of  the 
province,  to  be  there  heard  and  deter- 
mined according  to  the  law  and  practice 
of  the  Court.  Now,  here  it  is  to  be 
noted  titBkb,  if  the  clerk  holds  any  prefer- 
ment, the  Bishop  to  whom  complaint  is 
made,  unless  he  happens  to  be  also  the 
Bishop  of  the  diocese  in  which  the  pre- 
fermeni  is  held,  is  not  empowered  to  send 
the  case  to  the  Court  of  Appeal  All 
that  he  is  authorised  to  do  in  such  a  case 
is  to  issue  a  commission  and  receive  the 
commissioners'  report,  whilst  on  the 
other  hand,  his  power  to  issue  a  com- 
mission, whether  it  is  obligatory  upon 
him  or  not  to  exercise  it  (which  1  am 
not  at  present  considering),  is  liable  to 
be  intenered  with  and  rendered  nugatory 
by  the  exercise  by  the  Bishop  of  the 
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other  diocese  of  the  power,  conferred 
upon  him  by  the  13th  section,  of  sending 
the  cause  in  the  first  instance  to  the 
Court  of  Appeal.  It  would  appear  also, 
that  in  the  case  of  an  cuxjused  clerk  who 
is  without  preferment,  any  farther  pro- 
ceedings which  may  be  taken  against 
him,  in  the  event  of  a  report  by  the 
commissioners  that  there  are  prima  facie 
grounds  for  them,  must  be  in  the  Court 
of  Appeal.  There  are  two  more  sections 
in  the  Act,  the  purport  of  which  should 
be  noted.  The  15th  gives  an  appeal 
from  the  judgments  of  the  Bishop  and  of 
the  Court  of  Appeal  to  the  Archbishop 
and  to  the  Queen  in  Council.  In  the 
former  case  the  appeals  are  to  be  heard 
by  the  Judge  of  the  Court  of  Appeal  of 
the  province,  and  in  the  latter  by  the 
Judicial  Committee  of  the  Privy  CoonoiL 
The  24th  section  provides  that  when  any 
act,  save  sending  a  case  by  letters  of 
request  to  the  Court  of  Appeal  of  the 
province,  is  to  be  done  or  a^y  authority 
is  to  be  exercised  by  a  Bishop  under  the 
statute,  such  act  is  to  be  done  or  autho- 
rity exercised  by  the  archbishop  of  the 
province  in  all  cases  where  the  Bishop, 
who  would  otherwise  do  the  act  or  exer- 
cise the  authority,  is  the  patron  of  any 
preferment  held  by  the  party  accnsed. 

Such  being  the  general  nature  and 
course  of  the  procedure  introduced  by 
the  Church  Discipline  Act,  I  pass  on  to 
consider  the  first  of  the  contentions 
pressed  upon  us  on  behalf  of  the  appel- 
lants, namely,  that  the  provisions  of  that 
statute,  BO  &r  as  they  confer  a  jurisdic- 
tion in  respect  of  such  offences  as  those 
with  which  Mr.  Carter  has  been  charged, 
have  been  in  effect  repealed  by  the 
Public  Worship  Begulation  Act,  1874. 
In  my  opinion  this  contention  is  nn- 
tenable.  The  Public  Worship  Begula- 
tion Act,  1874^  doabtless  enables  pro- 
ceedings to  be  taken  under  certain  cir- 
cumstances for  the  correction  of  offencef 
of  the  same  or  a  similar  kind  to  those 
charged  against  Mr.  Carter,  but  the  cir- 
cumstances under  which  such  proceed- 
ings may  be  taken  are  of  a  special 
character.  The  Bishop  must  be  pot  in 
motion,  not,  as  in  proceedings  under  the 
Church  Discipline  Act,  by  any  one  whp 
chooses  to  intermeddle  in  the  matter,  bali 
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hf  certaLn.  officials,  namely,  the  arch- 
deacon, the  rural  dean,  or  the  church- 
warden, or  by  three  parishioners  of  the 
parish,  who  are  respectively  required  to 
make  declarations  as  to  their  being  mem- 
bers of  the  Chnrch  of  England.  Upon 
the  application  of  persons  so  specially 
interested  in  the  subject  proceedings 
may  be  taken  as  provided  by  the  Act; 
bat  the  circumstance  that  a  more  simple 
form  of  procedure  can  be  adopted  under 
the  latter  Act,  when  the  parties  complain- 
ing have  a  special  interest  in  the  subject- 
matter  of  their  complaint,  cannot,  in  my 
ojnnion,  afford  any  reason  for  holding 
that  the  provisions  of  the  earlier  Act  are 
repealed  by  the  later.  I  can  see  no  in- 
convenience or  incongruity  in  treating 
both  enactments  as  in  force.  The  con- 
sideration that  Dr.  Julins,  joining  with 
two  other  parishioners,  members  of  the 
Church  of  England,  could  initiate  pro- 
ceedings under  the  Public  Worship  Re- 
gulation Act,  1874,  appears  to  me  to 
afford  no  good  ground  for  holding  that 
Dr.  Julius  alone  cannot  initiate  proceed- 
ings under  the  Church  Disdplme  Act. 
But  the  terms  of  the  statute  itself 
negative  any  such  inference.  The  5th 
section  enacts  that  nothing  in  the 
Act  contained,  save  as  therein  other- 
wise expressly  provided,  shall  be  con- 
strued  to  affect  or  repeal  any  jurisdiction 
which  was  then  in  force  for  the  due 
administration  of  ecclesiastical  law ;  and 
the  only  express  provision  to  be  found 
affecting  the  Church  Discipline  Act  is  in 
the  IStia  section,  which  provides  that 
when  any  suit  or  proceecQng  has  been 
commenced  against  any  incumbent  under 
the  Church  Discipline  Act,  he  shall  not 
be  liable  to  proceedings  under  the  Public 
Worship  Act  in  respect  of  the  same 
matter,  and  that  no  incumbent  proceeded 
against  under  the  Public  Worship  Act 
shall  be  liable  to  proceedings  under  the 
Church  Discipline  Act  in  respect  of  any 
matter  upon  which  judgment  has  been 
pronounced  in  proceedings  under  the 
Public  Worship  Act.  The  language  of 
this  latter  section  appears  to  me  to  put  it 
beyond  all  question  that  it  was  the  in- 
tention of  the  Legislature  that  the  pro- 
visions of  both  s^tutes  should  continue 
in  force,  to  the  extent  that  proceedings 


might  be  adopted  under  the  one  or  the 
other,  though  it  imposes  a  restriction 
after  the  adoption  of  proceedings  under 
the  one  npon  proceedings  under  the  other. 

I  pass  on,  then,  to  consider  the  second 
of  the  eontentiont  of  the  appeUantt,  namely, 
that  the  question  of  the  construction  of 
the  3rd  section  of  the  Church  Discipline 
Act  has  been  conclusively  settled  by 
authority.  Some  forty  years  have  elapsed 
since  the  statute  became  law,  a  period 
apparently  sufficient  to  have  allowed  of 
the  correct  construction  of  the  section 
being  ascertained  by  competent  and 
binding  authority ;  but  it  cannot  be 
denied  that  different  or  doubting  opinions 
have  been  from  iime  to  time  entertained 
and  expressed,  and  to  such  opinions  I 
propose  now  to  direct  attention. 

With  the  exception  of  some  observa- 
tions made  by  Lord  Campbell  in  Decem- 
ber, 1842,  in  delivering  the  judgment  of 
the  Judicial  Committee  of  the  Privy 
Council,  in  the  case  of  Head  v.  Sandert 
(36),  to  the  effect  that  there  were  no 
tMatu  of  compelling  the  Bishop  to  issue  a 
commission,  although  he  had  given  noUee 
of  his  intention  to  do  so,  there  would 
appear  to  be  no  record  of  any  judicial 
decision  or  dictum,  affecting  the  question 
now  under  consideration,  previously  to 
the  proceedings  in  the  case  of  Ditcher  v. 
Benison  (30).  In  that  case,  in  conse- 
quence of  the  Bishop  of  the  diocese  being 
the  patron  of  the  preferment  held  1^ 
Archdeacon  Denison,  the  power  of  issuing 
a  commission  to  inquire  into  certain 
offences  against  the  laws  ecclesiastical, 
alleged  to  have  been  committed  by  the 
archdeacon,  which  would  otherwise  have 
been  exercisable  by  the  Bishop,  was 
vested  in  the  archbishop  under  the  24th 
section  of  the  Act.  In  the  month  of 
November,  1854,  application  was  made 
to  the  Court  of  Queen's  Bench,  on  behalf 
of  Archdeacon  Denison  (55)  for  a  writ  of 
prohibition  to  the  archbishop,  who  had 
given  notice  of  his  intention  to  issoe  a 
commission,  and,  npon  such  application 
being  refused.  Lord  Campbell  (the  other 
members  of  the  Court  being  Wightman, 
J.,  Brie,  J.,  and  Crompton,  J.)  said — 

(96)  4  E.  &  B.  292;  s.  c  24  Lav  J.  Bep. 
Q.B.36. 
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"The  LegialatnTe  has  thought  it  mex> 
pedient,  where  the  Bishop  ia  the  patron, 
to  leave  it  entirely  in  the  discretion  of 
the  Bishop  whether  proceedings  shall  be 
instituted  against  the  incumbent  or  not." 
In  that  case  the  Bishop  had  it  in  his 
power,  under  the  reservation  contained 
in  the  24th  section,  to  send  the  case  by 
letters  of  request  to  the  Court  of  Arches, 
but  he  had  declined  to  do  so.  And 
similar  views,  as  to  the  discretionary 
character  of  the  Bishop's  power  to  issue 
a  commission,  were  expressed  by  Lord 
Campbell  on  other  occasions  during  the 
proceedings  against  the  archdeacon,  and 
partionlarly  so  on  the  occasion  to  which 
I  am  about  to  refer.  The  archbishop, 
after  receiving  a  report  from  the  com- 
missioners that  there  were  sufScient 
prima  fade  grounds  for  instituting  pro- 
ceedings, decuned  to  proceed  fiorther  in 
tite  matter,  and  a  rule  niai  having  been 
obtained  fbr  a  mandamus  commanding 
him  to  proceed,  such  rule  was  made 
absolute  on  the  24th  of  January,  1856, 
the  Court  being  of  opinion  that  after  the 
eommission  had  once  issued  the  archbishop 
was  bound  to  proceed.  Upon  that  occa- 
sion Lord  Campbell  said:  "I  have  not 
the  slightest  doubt  that  his  Grace  pro- 
ceeded optima  fide,  with  a  view  to  the 
good  of  the  Church  over  which  he  pre- 
sided ;  but,  with  profound  respect  for  his 
sacred  character  and  high  position,  I 
must  express  some  regret  that  he  did  not 
exercise  his  power  to  refuse  the  commission, 
and  if  he  had  done  so,  I  think  it  would 
have  been  well  for  the  Church  of  Eng- 
land." In  respect  of  the  issuing  a  com- 
mission, the  archbishop  had  i£e  same 
power  (whether  to  be  exercised  oompul- 
sorily  or  at  discretion)  as  the  Bishop 
would  have  had  if  he  had  not  been  the 
patron  of  the  preferment  held  by  the 
archdeacon.  In  the  oonrse,  however, 
of  the  same  proceedings,  after  the  rule 
for  a  Trni.TiHii.Tnna  commanding  the  arch- 
bishop to  proceed  had  been  made  abso- 
lute, Dr.  Lushington  expressed  a  decided 
opinion  to  the  contrary  effect.  When  the 
case  came  on  to  be  heard  before  the 
archbishop  at  the  dose  of  the  year  1856, 
Dr.  Lushington  acted  as  one  of  his 
assessors,  and  in  that  capacity  made 
known  the  conclusions  at  wluch  his 
Vox.  48.— QJB.,  CJP.  ft  ExcH. 
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Grace  had  arrived.  In  so  doing,  after 
stating  that  the  duty  ordinarily  dis- 
charged by  the  Bishop  had  devolved 
upon  the  archbishop  by  reason  of  the 
patronage  of  the  preferment  held  by  the 
archdeacon  being  vested  in  the  Bishop,  he 
went  on  to  say  (30) — "  In  the  fulfilment 
of  that  duty,  his  Grace  caused  the  original 
commission  to  be  issued,  a  duty  which, 
as  his  Grace  has  been  advised,  it  was  im- 
perative upon  him  to  discharge,  and  re- 
specting which  there  was  no  legal  discre- 
tion vested  in  him ; "  and,  after  quoting 
the  words  of  the  3rd  section  of  the 
Church  Discipline  Act,  and  repeating 
that  the  Bishop  applied  to  had  no  dis- 
cretion, the  learned  Judge  proceeded  to 
assign  the  reasons  for  the  opinion  he  had 
BO  expressed,  in  the  following  terms : — 
"If  it  were  so"  (that  is,  if  the  Bishop 
had  a  discretion),  "the  ancient  law  of 
the  Church  would  have  been  subverted 
by  the  statute,  which  there  was  no  in- 
tention to  do.  Lord  Stowell,  in  the 
case  of  Hit  Mc^esiy's  Proourator-Oeneral 
T.  Stone  (12),  uses  these  words : — '  It  is 
not  in  the  power  of  the  Bishop,  by  any 
intervention  on  his  part,  to  refuse  the 
process  of  the  Court  to  any  one  who  is 
desirous  of  availing  himself  of  it  in  a 
proper  case.'  That  observation  stands 
not  only  upon  the  authority  of  Lord 
Stowell,  but  is  confirmed  by  that  of  Sir 
John  NichoU.  What  would  be  the  con- 
sequence if  the  Archbishop  or  Bishop 
had  a  purely  discretionary  power  to 
order  the  commencement  of  proceedings 
according  to  his  own  judgment,  or,  I 
might  almost  say,  according  to  his  own 
fancy  ?  Why,  in  every  bishopric  within 
a  province,  or  within  the  whole  kingdom 
of  England,  it  would  rest  entirely  in  the 
power  of  a  single  Bishop  either  to  permit 
a  prosecution  against  any  ecclesiastic  for 
allied  unsound  doctrine  or  immoral 
conduct,  or,  according  to  his  own  mere 
opinion,  he  might  prevent  any  discussion 
taking  place,  and  any  charge,  however 
serious,  from  being  considered,  the  con- 
sequence of  which  might  be  that  the 
uniformity  which  now  happily  prevails 
amongst  the  clergy  of  this  country  would 
be  destroyed  or  subverted."  I  have  re- 
f  erred)  somewhat  in  detail,  to  the  language 
used  by  Dr.  Lushington  on  this  occasion, 
40 


Digitized  by 


Google 


650 


QTTEEK'S  bench,  OOMHOir  PLEAS  iLND  EXCHEatEB. 


[N.S. 


Z^  Queen  t.  7%<  Bithop  0/  Oxford  (App.),  Q.B. 

for  the  reason  that,  tboagh  other  Judges, 
as  will  presently  appear,  have  entertained 
and  expressed  doubts  upon  the  subject, 
he  is,  to  the  best  of  raj  belief,  the  only 
Judge  who,  preriously  to  the  proceedings 
in  the  present  case,  had  expressed  it  as 
his  opinion  that  it  WM  not  within  the 
discretion  of  the  Bishop,  when  applied  to 
under  the  provisions  of  the  3rd  section  of 
the  statute,  to  abstain  from  issuing  a 
commission,  and  for  this  further  reason, 
that  the  Judges  of  the  Queen's  Bench 
Division,  when  making  the  order  from 
which  these  appeals  are  brought,  ex- 
pressed their  entire  concurrence  in  the 
views  expressed  by  Dr.  Lushington. 

I  propose  at  a  later  period  to  make 
some  comments  upon  the  reasons  assigned 
by  Dr.  Lushington  for  the  opinions  so 
expressed  by  him ;  but,  for  the  present, 
I  pass  on  to  consider  the  next  authority 
in  order  of  date,  the  case  of  The  Queen  r. 
The  Bishop  of  Chichester  (2),  upon  which 
so  much  reliance  has  been  placed  by  the 
counsel  for  the  appellants.  In  estimating 
the  importance  of  this  case  as  an  autho- 
rity upon  the  question  now  under  con- 
sideration, it  is  essential  to  bear  in  mind 
what  the  points  were  which  in  that  case 
called  for  a  decision.  In  February,  1859, 
the  Bev.  Charles  Golightly,  a  clerk  in 
holy  orders,  residing  in  the  diocese  of 
Oxford,  applied  to  the  Bishop  of  Chiches- 
ter to  issue  a  commission  under  the 
statute  to  inquire  into  certain  chaises 
preferred  by  hun  against  the  Bicv.  Bichard 
Bandall,  rector  of  Woollavington,  in  the 
diocese  of  Chichester,  of  offences  against 
the  laws  ecclesiastioal,  the  offences  charged 
being  in  respect  of  certain  practices  and 
doctrine  which  it  was  alleged  that  he 
had  put  in  practice  and  taught  in  his 
own  parish.  Mr.  Gt>lightly  had  no  con- 
nection with  the  parish  of  Woollayiug. 
'um  or  with  the  diocese  of  Chichester,  nor 
nad  he  any  private  or  personal  interest 
in  the  matters  complained  of.  The 
Bishop,  after  inquiry,  declined  to  inter- 
fere, and  a  rule  having  been  obtained  on 
behalf  of  Mr.  Golightly,  calling  upon  the 
Bishop  to  shew  cause  why  a  mandamus 
should  not  issue  commanding  him  to 
issue  a  commission,  cause  was  shewn  on 
the  2nd  of  July,  1859.  On  the  part  of 
the  Bishop  it  was  contended  that  he  had 


in  all  cases  a  discretion  whether  he  would 
issue  a  commission  or  not,  and,  fnitho:, 
that  Mr.  Golightly  was  not  a  proper 
party  to  apply  for  a  commission,  and 
that  consequently  the  Court,  even  if  it 
should  hold  that  the  Bishop  had  no  dis- 
cretion, where  the  party  applying  had  a 
locits  standi,  might  and  would,  in  the 
exercise  of  its  own  discretion,  refuse  to 
issue  a 'mandamus  in  the  case  under 
consideration.  On  the  other  hand,  it 
was  contended  on  behalf  of  Mr.  Golightly 
that  the  Bishop  had  no  discretion  as  to 
issuing  the  commission,  but  was  bound 
to  issue  it  upon  application  being  made 
to  him.  The  Court,  at  the  hearing,  was 
composed  of  Lord  Campbell,  and  Wight- 
man,  J.,  Erie,  J.,  and  ^^11,  J. ;  but,  before 
judgment  was  delivered.  Lord  Campbell 
was  appointed  Lord  Chancellor,  and 
Erle^  J.,  became  Chief  Justice  of  the 
Common  Fleas.  Separate  judgments  were 
delivered  by  Hill,  J.,  and  Wightman,  J., 
who,  whilst  they  agreed  in  holding  that 
the  rule  for  a  mandamus  should  be  dis- 
charged, differed  as  to  the  grounds  upon 
which  they  proceeded.  Bill,  J.,  in  the 
course  of  his  jadgment,  expressed  himself 
as  follows: — "If  it  were  necessary  to 
give  an  opinion  upon  the  construction  of 
the  3rd  section  of  the  statute,  I  should 
have  thought  that  the  writ  ought  to 
issue,  so  that  a  question  of  such  import- 
ance might  be  decided  on  the  return  in 
such  manner  that  the  judgment  of  the 
Court  might  be  reviewed  by  a  Court  of 
error ;  and  I  am  not  satisfied  that  it  is  a 
mere  matter  in  the  discretion  of  the 
Bishop  whether  he  will  issue  a  commis- 
sion or  not,  if  a  proper  complaint  be 
made  by  a  party  who  is  entitled  to  com- 
plain. But  it  appears  to  me  not  neces- 
sary to  give  any  opinion  on  the  constmo- 
tion  of  the  statute.  This  is  an  applica- 
tion to  the  discretion  of  the  Court  to 
issue  the  prerogative  writ  of  mandamus." 
The  learned  Judge  then  proceeded  to 
state  that,  in  his  opinion,  it  would  be 
productive  of  the  greatest  inconvenience 
and  mischief  if  the  Court  were  to  lend 
its  aid  to  any  stranger  to  compel  a 
Bishop  to  issue  a  commission  in  any  par- 
ticular case,  and  that  on  that  ground  the 
rule  onght  to  be  discharged. 
Now,  I  am  unable  to  see  that  the  ia- 
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convenience  or  mischief  will  be  any  leas, 
if,  according  to  the  proper   constrnction 
of  the  third  section,  it  is  the  daty  of  the 
Bishop  to  issne  a  commission  at  the  in- 
stance of  any  stranger;  it  is  not  to   be 
supposed  that  the  Bishop  will  abstain 
from  doing  his    dnty,   because  another 
Gonrt,  having  power  to   compel  him  to 
do  it,  will  not  exercise  that  power ;  and 
should  he  even  be  justified  in  abstaining 
from  his  duty,  because  the  Court,  in  the 
exercise  of  its  discretion,  would  not  com- 
pel him  to  do  it,  it  would  be  only  remov- 
ing the  discretion  from  the  Bishop  to  the 
Court.    But  to  proceed  to  the  judgment 
of  Wightman,  J.    It  is  unnecessary  to  re- 
fer to  it  in  detail,  it  is  sufficient  to  say 
thet,  in  his  opinion,  it  was  the  intention 
of  the  Legislature  to  invest  the  Bishops 
with  a  power  of  causing  enquiry  to  be 
made  in  all  cases,  in  which  it  appeared  to 
them  that  the  interests  of  the  Church  and 
of  the  public  required  it ;  and  that  it  was 
more  for  the  interests  of  religion  and  of 
the  public  that  the  Bishop  should  be  en- 
trusted with  a  discretion  as  to  issuing  a 
commission  than   that  it  should  be  left 
entirely,  as  was  expressed  by  Sir  William 
Scott  in  a  case  to  which  I  shall  presently 
have  occasion  to  refer,  to  the  jnd^nents 
or  paasions  of  private  persons,  who  under 
the   influence  of  zeal,   or  prejudice,   or 
fancy,  might  call  peremptorily  upon  the 
Bishop,  without  any  real  or  substantial 
ground,   to  institute  proceedings  which 
would  cause  at  once  expense,  trouble  and 
vexation,  and  tend  to  create  disurbanoe 
and  scandal  in  the  Church.     He  was, 
therefore,  of   opinion,   that   the  Bishop 
had  a  discretion  as  to  the  propriety  of 
issuing  a  commission,  and  that  the  rule 
for  a  mandamus  should  for  that  reason  be 
discharged.    With  reference  to  the  rea- 
sons, so  forcibly  expressed  by  Wightman, 
J.,  for  holding  that  the  Bishop  might  ex- 
ercise a  discretion  as  to  the  issuing   or 
withholding  a  commission,  it  has  been 
urged  that  he  was  mainly  induced  to  ar- 
rive  at  that  conclusion  by  an  opinion, 
alleged  to  have  been  erroneously  formed 
by  him,  tibat,  previously  to  the  passing  of 
the  Church  Discipline  Act,  the  office  of 
the  Judge  would  only  have  been  pro- 
moted in  the  case  of  some  direct  and  posi- 
tive charge  of  an  offence  against  the  laws 


ecclesiastical,  and  that  no  such  proceeding 
could  be  had  upon  the  ground  only  of  the 
existence  of  some  scandal  or  evil  report  of 
his  having  so  offended,  and  the  views,  so 
pressed  upon  us,  were  pressed  upon,  and 
found  favour  with,  the  learned  Judges  of 
the  Queen's  Bench  Division.  That  Wight- 
man,    J.,  held   that  opinion  cannot    be 
doubted,  and  it  may  have,  to  some  extent, 
influenced  the  judgment  which  he  deli- 
vered, in  the  sense  that  it  strengthened 
the  convictions  he  had  formed  from  a 
consideration  of  the    inconveniences  to 
which  the  contrary   construction  of  the 
third  section  would  give  rise ;  but  abun- 
dant evidence  is,  in  my  opinion,  furnished 
by  the    general  scope  of  the  judgment 
that,  quite  irrespective  of  the  opinion,  so 
formed  by  him,  as  to  the  practice  before 
the  Church  Discipline   Act,  he  had  ar- 
rived at  the  conclusion  that  the  Bishop 
had  the  discretion  which  he  claimed  to 
exercise.     Nor  do  I  assent  to  the  propo. 
sition,  that  the  opinion  so   formed  by 
Wightman,  J.,  was   erroneous,  though  I 
do  not  deem  it  necessary  to  express  any 
decided  opinion  upon  the  subject.   I  have 
been  unable  to  discover  any  record  or  re- 
port of  the  office  of  the  Judge  having  been 
promoted  in  a  case  of  evil  report  only. 
It  is  probably  the  fact  that,  when  a  clerk 
in  holy  orders  was  proceeded   a^inst  by 
either  of  the  forms  of  procedure  formerly 
known  as  "i-nguisUio"  or  " denundatio," 
in  the  former  of  which  the  Bishop   or 
Archdeacon  proceeded  of  his  own  mere 
motion,  and  in  the  latter  upon  the  de- 
nunciation or  presentment  of  the  church- 
warden,  scandal   or  evil  report    might 
form  the  subject  of  the  proceeding ;  and 
it  is  doubtless   the  fact  that,  in  pro- 
ceedings  which  were  not  ex  officio,  when 
the  office  of  the  Judge  was  promoted 
in    respect  of  an    offence   chained,   an 
article  was  ordinarily,  if  not  necessarily, 
exhibited  to  the  effect  that  the  offence 
charged  had  given  rise  to  scandal  or  evil 
report.     And  it  is  in  this  sense,  and  in  no 
further  or  other  sense,  that  I  read  such 
passages  as  the  following,  which  have 
been  quoted  from  the  old  text- writers,  in 
support  of  the  view  that  the  office  of  the 
Judge  might  be  promoted  in  respect  of  a 
mere  scandal  or  report.     It  is  said  by 
Oughton  that  the  articles  were  to  contain 
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"tMn  pmiiiiw  ooiiTOiilJoiiiB  qaam  <Mr«ft««« 
poblicam;"  and  again,  "^ritur  in  his 
articiilis  2una  pnblica  o&/eefa'  mmtlMt  eat 
alleganda  et  objicienda."  And  so,  uain, 
it  ia  stated  that  ^  ihe  proof  of  ihe  cMeged 
of  emee  faded,  bnt  the  exiatenoe  of  the  eril 
report  was  eatabliahed,  the  accnaed  party 
might  be  pot  to  dear  himself  by  pnrga- 
tiona.  It  iraa  stated  by  Wightman,  J., 
at  the  doae  oi  his  judgment,  that  both 
Lord  Campbell  and  the  Lord  Chief  Jna- 
tice  Erie  were  of  opinion  that  the  mie 
ahonid  be  discharged,  bat  without  inii. 
mating  whether  they  ooncnrred  with 
Hill,  J.,  or  with  himself  as  to  the  gronnds 
for  Boch  opinion.  Haying  regard  to  the 
prorionalT  expressed  opinions  of  Lord 
Campbell,  in  cases  to  whidi  reference  has 
been  made,  it  mav,  I  think,  be  assumed 
that  he  agreed  with  the  views  expressed 
by  Wightman,  J.  •  on  the  other  hand,  it 
would  appear  that  the  Lord  Chief  Justice 
Brie,  on  subsequent  occasions,  disclaimed 
having  acted  on  the  grroond  taken  by 
Wightman,  J.,  though  he  does  not  appear 
to  have  upon  any  occasion  expressed  dis. 
sent  from  the  views  expressed  by  that 
learned  Judge.  So  fax,  then,  as  the  de- 
cision in  the  case  of  The  Quern  v.  The 
Bithop  of  Ohiehetter  (2)  is  concerned,  it 
cannot,  I  think,  taken  by  itself,  be  treated 
as  having  established  more  tham  tiuB,  that, 
at  the  time  when  it  was  arrived  at,  it  was 
a  matter  of  uncertainty  whether,  accord- 
ing to  the  true  construction  of  the  third 
section,  the  Bishop  had  or  had  not  a  dis- 
cretion in  respect  of  the  issuing  of  a  com- 
mission, when  a  complaint  has  been  pre- 
ferred. But  twenty  years  have  elapsed 
since  the  decision  in  tliat  case,  and  during 
that  period  the  general  question  whether 
the  Bishops  have  such  discretion,  as  well 
as  the  decision  in  the  case  of  The  ^lem 
V.  The  Bishop  of  Ohichester  (2),  as  bearing 
upon  that  question,  have  on  several  occa- 
sions been  the  suWect  of  judicial  com- 
ment, and  I  proceed  to  refer  to  some  of 
the  cases  in  which  such  comments  have 
been  made. 

In  the  case  of  In  re  The  Newport  Bridge 
(8)»  which  came  before  the  Court  of 
Queen's  Bench  very  shortly  after  The 
Queen  v.  The  Bishop  of  Ohichester  (2), 
the  question  to  be  determined  was,  whe- 
ther  the  words  "  U  shall  wnd  mm/  he  law. 


fvl,"  as  used  in  aparticnlar  statute,  were 
to  be  treated  as  in^>erative  or  as  inqxirt- 
ing  a  discvetian ;  the  Court,  consisting  of 
Crompton,  J.,  Hill,  J.,  and  Blackburn,  J., 
held  that  the  words  were  discretionary 
only;    and,  in   support  of   tiiis   view, 
Crompton,  J.,  in  the  course  of  his  judg- 
ment, referred  to  the  case  of  The  Queen 
T.  The  Bishop  of  Ohiehetter  (2)  as  having 
decided  that  the  words  "  it  shall  be  law- 
fid"  in  the  3rd  section  of  the  Church 
Discipline  Act  were  to  be  read  as  con- 
ferring a  discretion,  and  added  that  thai 
appeared  to  him  to  have  been  a  eorreet  de- 
cision, though  Hm,  J.,  assented  to  ii  vilh 
hesitation.    Neither  Hill,  J.,  nor  Black- 
bum,  J.,  enireesed  any  dissent  from  the 
view  taken  by  Crompton,  J.,  of  the  case 
of  The  Queen  v.  The  Bishop  of  Ohichester 
(2).     It  is  quite  true,  as  haa  berai  ob- 
served by  the  counsel  for  the  respondent, 
that  it  was  not  necessary  for  the  Court 
in  that  case  to  rely  upon  the  decision  in 
the  case  of  The  Queim  v.  2%e  Bishop  of 
Ohichester  (2) ;  but  it  is  nevertheless  re- 
ferred to  and  relied  upon  by  Crompton, 
J.,  as  an  illnstration  of  the  class  of  cases 
in  which  such  words,  when  found  in 
public  statutes,  were  to  be  treated  as  im- 
porting a  discxetion.     In  March,  1868, 
Sir  R.  Phillimore  delivered  judgment  in 
the  case  of  Martin  v.  Maekonoehie  (39)  in 
the  Court  of  Arches ;  in  the  course  of  the 
arguments  the  motives  of  the  parties  to 
the  suit  were  severely  criticised  by  conn, 
sel,  and,  in  reference  to  these  criticisms. 
Sir  B.  Phillimore  said  in  his  judgment : 
"I  must  of   course  presume  that    his 
Lordship  was  satisfied  upon  good  grounds 
both  that  it  was  proper  that  his  office 
should  be  promoted,  and  that  Mr.  Martin 
was  a  proper  promoter,  because  his  Lord- 
ship, who  has  the  advantage  of  having  a 
very  learned  legal  adviser,  was  no  doubt 
aware,  from  the  decision  of  the  Queen's 
Bench  in  the  case  of  The  Queen  v.  The 
Bishop  of  Ohichester  (2),  as  well  as  from 
the  decision  of  the  Privy  Council  in  Sher- 
wood V.  Bay  (5),  that  it  was  competent 
to  Th't"  to  exeroise  his  discretion  as  to 
whether  his  of&ce  should  be  promoted  or 
not."    Again,  in  April,  1869,  in  conse. 
quence  of  the  Bishop  of  London  having 
declined  to  issue  a  commission,  at  the  in. 
stance  of  Mr.  Sheppard,  to  enquire  into 
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the  dootrmes  propounded  by  the  Bey. 
W.  J.  E.  Bennett,  an  application  was 
made  to  the  Queen's  Benoh  for  a  man- 
damns  to  the  Bishop  to  isaae  a  commis- 
sion ;  the  appUcation  was  refnsed  by  the 
Conrt,  consisting  of  Lnsh,  J.,  Hannen, 
J.,  and  Hayes,  J.,  and  thoogh  not  upon 
the  ground  of  the  Bishop  having  a  dis- 
cretion in  the  matter,  as  to  which  it  was 
unnecessary  to  arrire  at  a  oonolnsion, 
Lnsh,  J.,  in  the  course  of  the  argument 
and  in  giving  judgment,  expressed  in 
forcible  language  his  full  concurrence 
with  the  views  expressed  by  Wightman,  J., 
in  The  Queen  y.  The  Bishop  of  Chichester 
(2),  and  similar  views  were  expressed  by 
Hayes,  J.,  and  in  no  way  dissented  from 
by  Hannen,  J.  And  these  cases  were 
followed  by  the  case  of  Elphinstone  v. 
Purehat  (6)  in  the  Privy  Ooimcil.  The 
suit  had  been  instituted  in  the  Arches 
Court  by  letters  of  request  from  the 
Bishop  of  Chichester,  the  promoter  being 
a  parishioner  of  the  parish  within  which 
the  chapel  at  which  the  defendant  minis- 
tered was  situated ;  the  offences  charged 
consisted  in  the  use  of  certain  unlawful 
rites  and  ceremonies  set  forth  in  the 
articles  exhibited.  Sentence  was  pro- 
nounced by  the  Arches  Court  against  the 
defendant  upon  some,  but  not  upon  all, 
of  the  articles;  the  promoter  appealed 
from  such  sentence  to  the  Queen  in 
ConncU,  but  died  after  the  inhibition  and 
citation  had  issued. 

On  the  motion  for  the  substitution  of 
another  parishoner  as  promoter  of  the 
appeal,  who  was  not  authorised  by  the 
ordinary  or  connected  with  the  origp'nal 
promoter,  and  who  had  no  personal  or 
pecuniary  interest  in  the  subject-matter 
of  the  suit,  it  was  held  that,  though  the 
suit,  as  a  criminal  suit,  had  determined 
by  the  death  of  the  original  promoter, 
yet  having  regard  to  the  ancient  practice 
of  the  Court  of  Delegates  in  such  cases 
and  the  peculiar  circumstances  of  the 
case  under  consideration,  it  was  the  duty 
of  the  Court  of  Appeal  to  allow  a  proper 
person  to  be  substituted  in  the  place  of 
the  deceased  appellant  and  to  revive  the 
appeal.  The  Lords  present  on  the  hear- 
ing were  the  Archbishop  of  lork.  Lord 
Cairns,  Sir  James  Colvile,  and  Sir  Ro- 
bert Phillimore,  and  the  judgment,  having 


been  reserved,  was  delivered  by  Sir  B. 
Phillimore  on  the  14th  of  July,  1870. 
After  referring  to  the  proceedings  in  the 
suit,  and  to  the  questions  raised  by  the 
appeal,  and  to  the  necessity  of  considering 
the  general  nature  of  the  suit  for  the 
satisfifictory  answering  of  such  questions, 
the  judgment  proceeded  in  the  following 
terms  (p.  254) :  "  It  was  decided  by 
their  Lordships  in  the  case  of  Sherwood 
V.  Bay  (5),  vraich  was  one  of  great  im- 
portance,  and  very  carefully  considered 
by  the  eminent  Judges  who  sat  upon  it, 
among  whom  was  Sir  John  Nicholl,  per- 
fectly  acquainted  with  the  practice  of  the 
Ecclesiastical  Court,  that  the  promotion 
of  the  office  of  Judge,  though  generally 
permitted  as  a  matter  of  course,  cannot 
be  demanded  ex  debito  jtutitice.  Subse- 
quently to  this  decision  the  statute  8  A 
4  Vict.  0.  86  was  passed.  By  the  13th 
section  it  was  enacted  '  that  it  shall  be 
lawftil  for  the  Bishop  if  he  shall  think 
fit,'  either  to  issue  a  commission  of  in- 
quiry, or,  in  the  first  instance,  to  send 
the  case  by  letters  of  request  to  the 
superior  Court.  In  the  case  of  The  Queen 
T.  The  Archbishop  of  Oanterbwry  (10),  the 
Queen's  Bench  held  that  when  the  Arch- 
bishop had  once  issued  a  commission  at 
the  instance  of  a  promoter,  the  Bishop 
could  not  refuse  to  allow  his  office  to  be 
further  promoted.  In  the  case  of  The 
Queen  v.  The  Bishop  of  Chichester  (2), 
the  Queen's  Bench  refnsed  to  compel  by 
mandamus  the  issue  of  a  commission  of 
inquiry  at  the  instance  of  a  person  who 
was  unconnected  with  the  parish  or  dio- 
cese; and  Mr.  Justice  Wightman  expressed 
a  strong  opinion  that  under  the  general 
law,  and  under  the  words  of  the  statute, 
the  Bishop  had  an  absolute  discretion  to 
allow  or  refuse  his  office  to  be  promoted 
in  the  first  instance.  In  the  present 
instance,  however,  it  appears  that  the 
local  ordinary,  the  Bishop  of  Chichester, 
thought  both  that  the  cause  was  one 
which  on  the  ground  of  public  interest 
ought  to  be  instituted,  and  also  that  a 
proper  person  had  applied  for  leave  to 
promote  the  office  of  the  judge.  He 
moreover  availed  himself  of  the  provision 
of  the  statute  to  send  the  case  by  letters 
of  request  to  be  tried  in  the  superior 
Court  of   the  province.    Having  taken 
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tbis  oonrse,  it  was  not  competent  to  his 
Lordship,  aocording  to  the  decision  to 
which  we  have  referred,  to  stay  or  pre- 
vent the  fnrther  prosecution  of  the  snit." 
And  after  referring  to  sereral  cases,  in 
which  a  new  promoter  had  been  appointed 
where  the  former  one  had  died  daring 
the  progress  of  the  suit,  the  judgment 
again  proceeds  in  the  following  terms: 
"  Ciinunal  ecclesiastical  suits  ought  not 
to  be,  and  it  must  be  presumed  would 
not  be  allowed  to  be,  instituted  in  the 
first  instance  by  the  Ordinaty,  who  has 
full  control  in  limine  oyer  the  subject, 
unless  the  public  interest  requires  tiieir 
institution.  Bat  it  would  be  a  great  evU 
if,  after  the  due  institution  under  proper 
authority  of  such  suits,  the  coarse  of 
justice  with  respect  to  them  could  be 
arrested  by  any  technical  or  formal 
ground."  And  a  similar  view  to  that 
taken  by  the  Lords  of  the  Privy  Council 
in  Elphinstone  v.  Purchas  (6)  as  to  a  dis- 
cretion being  vested  in  the  Bishop  to 
refuse  to  issue  a  commission,  was  adopted 
in  1873  by  Lord  Selbome,  then  Lord 
Chancellor,  in  the  case  of  JSx  parte  EcU 
wards  (4).  In  that  case  Mr.  Edwards, 
the  clerk  against  whom  the  complaint 
was  brought,  filed  a  statement  of  objec- 
tions to  the  issuing  of  a  commission,  the 
objections  being  that  the  party  by  whom 
the  complaint  was  preferred  was  a  Dis- 
senter, that  his  application  was  not  bona 
fide,  and  that  it  was  an  unlawful  trans- 
action amounting  to  maintenance,  the 
proceedings  being  in  fact  promoted  by  a 
body  called  the  Church  Association. 

The  Bishop  of  Gloucester  and  Bristol, 
in  whose  diocese  the  ofFenoes  were  alleged 
to  have  been  committed,  refused  to  hear 
the  objections,  and  thereupon  Mr.  Ed- 
wards applied  in  the  first  instance  to 
Bacon,  V.C.,  and  by  way  of  appeal  from 
htm  to  the  Court  oi  Appeal  in  Chancery, 
for  a  prohibition  to  restrain  the  issuing  of 
a  commission  and  of  any  proceedings 
thereunder  until  the  Bishop  shonld  have 
heard  and  determined  the  objections. 
The  Court  was  composed  of  Lord  Selbome, 
and  Mellish,  L.  J.,  .and  in  the  course  of  his 
judgment,  refusing  the  application,  Lord 
Selbome  said :  "  The  statute  imposes  upon 
the  Bishop  the  duty  of  issuing,  in  what 
he  may  consider  a  proper  case,  a  commis- 


sion of  enquiry ;  and  in  the  language  of 
the  statute  he  may  do  so  either  upon  the 
application  of  any  party  complaining  of 
an  offence  alleged  to  have  been  committed, 
or  if  he  shall  see  fit  of  his  own  mere 
motion.  I  have  a  very  serious  doubt 
whether  it  would  be  competent  for  the 
Bishop  to  refuse  to  entertain  and  consider 
an  application  from  any  party,  because 
the  statute  says  that  any  party  who 
thinks  fit  to  do  so  may  make  the  applica- 
tion. But  doubtless  it  is  for  the  Bishop 
to  exercise  a  discretion  whether  he  will 
or  will  not  issue  the  commission,  either 
when  he  has  received  the  application  from 
any  party,  or  when  he  might  do  so  upon 
his  own  motion."  Mellish,  L.J.,  however, 
expressed  himself  upon  this  point  in  the 
following  manner :  "  I  will  then  assume 
what  is  not  quite  certain,  on  the  construc- 
tion of  the  section,  that  the  Bishop  has  a 
discretion,  on  account  of  the  character 
of  the  promoter,  to  letuae  to  issue  a 
commission ;  I  say  it  is  not  qnito  certain, 
because  the  words  are  '  it  shall  be  lawful 
for  the  Bishop,'  and  these  words  are  very 
often  considered  to  be  compulsory."  In 
the  result.  Lord  Selbome  being  of 
opinion  that  the  Bishop  had  a  discretion 
as  to  the  issuing  of  a  commission,  and 
Mellish,  L.J.,  assuming  that  he  had  such 
discretion,  though  not  then  prepared  to 
express  a  positive  opinion  to  that  e£fect, 
it  was  held  that  the  accused  party  had  no 
right,  at  that  stage  of  the  proceedrogs,  to 
insist  upon  being  heard. 

I  believe  that  I  have  now  referred  to 
all  the  authorities  upon  the  question  of 
the  construction  of  the  third  section  of 
the  Church  Discipline  Act,  to  which  our 
attention  has  been  directed  in  the  course 
of  the  arguments  on  these  appeals ;  and, 
such  has  been  the  diligence  of  the  coun- 
sel engaged,  that  I  have  been  unable  to 
find  any  other  authority  than  those 
which  have  been  mentioned  by  them  :  it 
remains  for  me  to  express  my  opinion 
upon  their  effect. 

Now,  whatever  weight  is  to  be  attached 
to  the  other  authorities,  there  is  in  the 
case  of  Elphinstone  v.  Purchas  (6),  a 
distinct  declaration  1^  the  Judicial  Com- 
mittee of  the  Privy  Council,  the  ultimate 
Court  of  Appeal  in  matters  ecclesiastical, 
that  the  Bishop  has  full  control  in  limine 
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over  the  sabjeot-matter  of  crimina]  ec- 
clesiaBtical  suits,  and  that  sach  soita 
oaght  not  to  be  allowed,  unless  he  is  of 
opinion  that  the  public  interest  requires 
their  institution.  I  am  not  prepared  to 
say  that  the  decisions  of  tiie  Judicial 
Committee  are,  in  all  cases,  binding  upon 
tiiB  different  Courts  of  which  the  Supreme 
Court  of  Judicature  is  now  composed ; 
it  is  not  necessary  to  saj  so  to  support 
the  opinion  which  I  am  about  to  express; 
but  having  regard  to  the  emphatic  Ian. 
guage  in  which  the  views  expressed  by 
Wightman,  J.,  in  The  Queen  v.  The  Bishop 
of  Ohichester  (2),  were  adopted  in  the 
judgment  in  ElphinsUme  v.  Furchas  (6), 
and  to  the  fact  that,  during  the  ten  years 
which  preceded  the  judgment  in  E^hin- 
$tone  V.  Purcha^  (6),  such  views  were 
generally  accepted,  and  that  in  the  ten 
years  which  have  elapsed  since  that 
judgment  no  judicial  dissent  from  it  was 
expressed  until  the  judgment  from  which 
these  appeals  are  brought,  I  should  be 
prepared  to  hold,  and  so  far  as  my  indi- 
vidual opinion  is  concerned,  I  do  hold 
that  the  substantial  question  involved  in 
these  appeals,  namely,  theqnestion  whether 
according  to  the  true  oonstmotion  of 
the  third  section  of  the  Church  DiBci- 
pline  Act,  the  Bishops  have  or  have  not 
the  discretion  claimed  for  them,  has  been 
conclusively  settied  in  the  a£Srmative  by 
authority.  It  is  somewhat  singular  that, 
although  the  judgment  of  the  Judicial 
Committee  in  the  case  of  Elphiiiatone  t. 
Fwehas  (6),  was  referred  to  in  the  judg- 
ment of  the  Queen's  Bench  Division  as 
bearing  upon  the  question  of  the  practice 
before  the  Church  Discipline  Act  in  suits 
in  which  the  office  of   the  Judge  was 

Sromoted,  the  attention  of  the  learned 
udges  does  not  appear  to  have  been 
directed  to  its  bearing  upon  the  question 
of  the  construction  of  the  third  section 
of  that  Act. 

Before  leaving  the  subject  of  judicial 
authority  as  bearing  upon  the  question 
of  the  construction  of  that  section,  I 
desire  to  refer  to  the  circumstance  of  our 
having  allowed  the  counsel  for  the  appel- 
lants to  quote  to  us  a  passage  from  the 
speech  of  the  Lord  Chancellor  in  the 
House  of  Lords,  when  moving  the  third 
reading  of  the  Public  Worship  Biegulation 
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Actinl874:  thecounselfortheappellauts, 
whilst  admitting  that  he  could  not  refer 
to  the  passage  in  question,  or  any  other 
passage  in  that  or  any  other  speech 
for  uie  purpose  of  construing  the 
Public  Worship  Regulation  Act,  insisted 
that  it  was  perfectly  open  to  him  to  refer 
to  it  as  representing  the  opinion  of  the 
Lord  Chancellor  as  to  the  then  state  of 
the  law  relating  to  proceedings  in  respect 
of  offences  against  the  laws  ecclesiastical, 
which  law  it  was  proposed  to  some  ex- 
tent to  affect  by  the  bill  before  the 
House.  After  hearing  the  objections  of 
the  counsel  for  the  respondent,  we  allowed 
the  passage  to  be  read,  and  though  I  have 
since  entertained  some  doubts  whether 
we  were  right  in  our  decision,  which' 
doubts  have  not  been  wholly  removed,  I 
am,  upon  the  whole,  of  opinion  that 
there  was  no  objection  to  the  course 
which  we  allowed  the  appellants'  counsel 
to  take.  The  question,  with  reference  to 
which  we  allowed  it  to  be  cited,  was 
whether,  at  the  time  of  the  passing  of 
the  Public  Worship  Regulation  Act,  there 
was  a  general  concurrence  of  judicial 
opinion  as  to  the  true  effect  of  a  provision 
in  an  Act  of  Parliament  passed  thirty- 
four  years  previously.  The  Courts  have 
been  in  the  habit  of  allowing  reference 
to  be  made  to  text  books,  the  authors  of 
which  are  living  Judges,  and  I  am  unable 
to  distinguish,  in  principle,  an  expression 
of  opinion  by  the  Lord  Chancellor  as  to 
the  state  of  the  law  upon  a  particular 
subject,  with  which  he  is  inviting  the 
House  of  Lords  to  deal,  &om  an  expres- 
sion of  opinion  upon  the  same  subject  by 
another  Judge  in  a  treatise  published  by 
him.  The  weight  to  be  attached  to  the 
opinion,  whether  expressed  in  the  one  form 
or  the  other,  must  of  course  depend  upon 
the  surrounding  circumstances. 

The  doubts  which  I  have  entertained 
as  to  the  propriety  of  our  allowing  re- 
ference to  be  made  to  the  speech  of  the 
Lord  Chancellor,  have  arisen  fix>m  a 
consideration  of  the  difficulties,  which  in 
some  cases  may  arise,  (hoxigh  they  do 
not  exist  in  the  present,  in  the  way  of 
strictly  limiting  the  purposes,  for  which 
reference  ma^  be  made  to  such  expres- 
sions of  judicial  opinion.  The  passage 
in  the  Lord  Chancellor's  speech  was  ia 


Digitized  by 


Google 


656 


QTTEESrS  BElrCH,  dOMlIdK  PL&AB  ASD  E&OEBQVER. 


[N.S. 


I%e  Queen  v.  The  Bithojf  of  Oxford.  {,Apip.),  QM. 

the  following  terms :  "  The  Bishop  may 
commenoe  proceedings  either  on  Ms  own 
mere  motion  or  on  the  application  of  any 
other  person,  and  the  proceedings  may  be 
taken,  too,  without  any  security  being 
taken  for  the  payment  of  ooste.  The 
Bishop  may  indeed,  if  he  is  called  on  to 
proceed,  for  his  own  protection,  ask  the 
person  who  pats  him  in  motion  to  give 
him  some  security  for  his  costs  ;  but  as 
far  as  the  person  proceeded  against  is 
concerned,  no  seourily  whatever  can  be 
demanded.  Then  the  Bishop  has  a  dis- 
cretion, as  he  has  under  this  bill,  whether 
or  not  he  will  proceed."  The  Lord  Chan> 
cellor  next  proceeds  to  point  out  that,  if 
the  Bishop  proceeds,  the  first  step  is  to 
appoint  a  commission. 

Now  if  the  opinion,  which  I  have 
already  expressed,  that  the  question  of 
the  construction  of  the.  third  section  of 
the  statute  has  been  conclusively  settled 
by  authority,  is  well  founded,  it  is  de- 
cisive of  the  question  involved  in  these 
appeals,  but,  having  regard  to  the  elabo- 
rate and  very  carefully  considered  judg- 
ment, which  has  been  delivered  in  this 
matter  ui  the  Queen's  Bench  Division, 
and  to  the  circumstance  that  in  that 
judgment  the  authorities  upon  the 
subject  of  the  construction  of  the  third 
section  of  the  Church  Discipline  Act, 
with  the  exception  of  Elphinstone  v. 
Pvrehas  (6),  though  carefully  reviewed, 
were  not  considered  as  conclusive,  and 
bearing  in  mind  also  that  any  uncertainty 
which  may  have  existed  previously  to 
■uch  judgment  must  of  necessity  be 
increased  by  the  opinions  expressed  in  it, 
I  am  unwilling  to  rest  my  decision  in 
this  case  upon  authorii^  alone;  I  propose, 
therefore,  to  consider  the  question  of  the 
construction  of  the  statute  apart  from 
the  authority  to  be  derived  from  the 
judicial  decisions  and  dicta  to  which  I 
have  referred. 

As  I  have  already  observed,  the  ques- 
tion, whether  in  any  particular  enactment, 
the  words  "  it  shdU  be  Icmfid,"  are  to  be 
regarded  as  imperative  or  as  importing  a 
discretion,  must  depend,  not  only  upon 
the  immediate  context,  but  also  upon  the 
object  and  general  scope  of  the  statute ; 
I  propose,  therefore,  to  consider  this 
question  under  the  three  following  heads : 


first,  what  inference  as  to  the  proper 
construction  of  the  section  is  to  be  drawn 
firom  the  consideration  that  the  object  of 
the  statute  was  to  provide  means  for 
ensuring  the  correction  of  clerks  in  holy 
orders  who  had  committed  .ofFences 
against  the  laws  ecclesiastical;  and, 
whilst  dealing  with  the  question  under 
this  head,  I  shall  omit  from  consideration 
the  means,  which  were  previously  in 
force  for  effecting  the  same  purpose; 
secondly,  whether  the  language  of  the 
Act,  per  86,  &vours  the  obligatory  or 
permissive  construction ;  and  thirdly,  the 
extent  to  which  the  construction  of  the 
third  section  is  a£Eeoted  by  a  consideration 
of  the  procedure  for  the  correction  of 
the  like  offences,  which  was  in  force 
previously  to  and  at  the  time  of  the 
passing  of  the  Church  Discipline  Act, 
and  to  replace  which  procedure  that  Act 
was  passed. 

Now,  under  the  first  of  these  heads  of 
consideration,  a  great  deal  may  be  said 
in  favour  of  each  of  the  alternative  con- 
structions. It  may  be  urged,  as  it  has 
been  urged  with  great  force,  that  it  is  the 
right  of  the  public,  whether  cleigy  or 
laity,  to  have  the  services  of  the  Church 
conducted  in  strict  accordance  with  law ; 
that  their  consciences  ought  not  to  be 
offended,  nor  the  interests  of  pure  religion 
prejudicially  affected,  by  the  preaching 
or  other  publication  of  heretical  doctrine, 
or  by  unauthorised  deviations  from  the 
established  ritual  and  ceremonitJ  of  the 
Church  of  England;  that  to  secure  the 
punishment  of  such  offences  as  a  means 
of  preventing  their  continuance  or  re- 
petition is  a  matter  of  public  interest, 
and  that  such  punishment  cannot  be  se- 
cured, if  a  power  is  given  to  the  Bishop 
of  interfering  with  and  preventing  a 
prosecution ;  that  Bishops,  as  well  as 
clerks,  may  have  different  views  upon 
matters  of  doctrine  as  well  as  in  respect 
of  ritual  or  ceremonial,  and  that  to  leave 
the  power  of  allowing  or  preventing  pro- 
ceedings to  the  Bishop  might,  and  in  the 
present  state  of  religious  opinion  probably 
would,  lead  to  practices  being  tolerated 
in  one  diocese,  which  were  prevented  in 
another.  This  line  of  argument  is  at 
first  sight  very  forcible,  but  it  is  deprived 
of  much  of  its  force,  when  it  is  bmne  in 
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mind  that  the  oomplamt,  npon  which  it 
is  insisted  the  Bishop  most  act,  may  be 
made  by  any  person  who  cares  to  inter- 
meddle. 

It  is  impossible  to  estimate  the  extent 
of  scandal  and  mischief,  which  might  be 
occasioned  to  the  Church,  if  such  un- 
limited power  of  initiating  proceedings 
is  to  bo  held  vested  in  any  one  who 
chooses  to  exercise  it ;  not  only  would 
riral  parties  in  the  Church  itself  be  in- 
duced to  embark  in  litigation,  with  the 
object  of  obtaining  small  party  triumphs, 
though  at  the  cost  of  much  injury  to  the 
general  interests  of  the  Charoh,  but 
persons  of  no  religions  views,  without 
any  personal  interest  in  the  matter,  and 
actuated  possibly  by  feelings  of  general 
hostility  to  the  Church  and  a  desire  to 
bring  it  into  disrepute,  might  initiate  and 
prosecute  proceedings ;  it  cannot  but  be 
for  the  public  interest  that  some  check 
should  be  interposed  upon  such  useless, 
not  to  say  mischievous,  proceedings ;  and 
the  argument  ab  inconvenientiia  strength- 
ened by  the  consideration  that,  if  a 
Bishop  is  in  all  cases  bound  to  proceed 
upon  receiving  a  complaint,  from  whom- 
soever it  may  proceed,  the  obL'gation  will 
be  imposed  upon  him,  not  only  in  cases 
of  o£fences  or  a  serious  character,  but 
also  in  those  in  which  the  offence  is 
trivial,  or  in  which  the  offending  party 
has  erred  through  ignorance  or  has  ac- 
knowledged his  error  and  promised  to 
abstain  from  repeating  it,  or  in  which  the 
Bishop,  from  his  knowledge  both  of  the 
accuser  and  the  accused,  has  every  reason 
to  believe  that  the  issuing  of  a  commis- 
sion would  only  result  in  a  report  that 
there  were  no  grounds  for  further  pro- 
ceedings. To  the  snggestion  that  the 
Bishops  might  faU  to  discharge  their 
duty  honesuy  and  uprightly,  and  that 
unauthorised  practices  might  be  allowed 
or  prevented  according  to  the  peculiar 
views  of  the  Bishop,  it  is,  in  my  opinion, 
sufficient  to  say  that  a  similar  objection 
might  be  raised  to  every  discretion  vested 
in  persons  wielding  judicial  or  quagi- 
judicial  authority ;  if  it  is  found  in  prac- 
tice that  such  consequences  ensue,  the 
legislature  may  safely  be  trusted  to  in- 
terfere and  provide  sufficient  safeguards 
for  the  future.  So  far,  then,  as  the  con- 
Voi-  18.— Q.B.,  C.P.  &  ExcB. 


struction  of  the  third  section  is  affected 
by  considerations  arising  out  of  the  ob- 
ject for  which  the  Act  was  passed,  I  can 
see  nothing  to  suggest  that  the  words 
"it  shall  be  lawful,"  as  used  in  the  third 
section,  should  have  other  than  their 
primary  permissive  meaning. 

Nor  is  there,  in  my  opinion,  anything 
in  the  language  of  the  Act,  which,  taken 
per  se,  suggests  that  an  imperative  sense 
or  meaning  should  be  attributed  to  them ; 
the  words  repeatedly  occur  in  the  several 
clauses  of  the  Act;  in  most  instances 
they  clearly  import  discretion  ;  in  some 
they  possibly  are  used  in  an  imperative 
sense ;  in  the  3rd  section  they  doubtless 
may  have  been  intended  to  be  so  meant 
and  understood,  but  there  is  nothing  in  the 
immediate  context  to  cause  such  a  mean- 
ing to  be  necessarily  attributed  to  them. 
Keliance  has  been  placed  npon  the  words 
"if  he  shall  think  fit,"  as  suggesting 
that,  while  they  confer  a  discretion  upon 
the  Bishop  of  proceeding  npon  his  own 
mere  motion,  mstead  of  upon  the  com- 
plaint of  the  person  applying  to  him, 
they  impliedly  negative  any-  further  or 
other  discretion.  I  cannot  take  this 
view,  the  words  may  be  superfluous,  and 
similar  expressions  are  to  be  found  in 
other  parte  of  the  Act,  where  they  are 
clearly  superfluous;  but  I  much  doubt 
whether  they  are  superfluous  in  the  3rd 
section ;  in  my  opinion  they  strengthen 
the  suggestion  that  a  permissive  mean- 
ing should  be  attributed  to  the  words  "  it 
shall  be  lawful." 

But  I  pass  on  to  consider  what,  at  the 
time  when  the  statute  was  passed,  was 
the  state  of  the  law  as  affecting  prose- 
cutions for  ecclesiastical  offences,  and  of 
the  practice  in  relation  to  such  law.  I 
fully  assent  to  the  proposition  that,  the 
object  of  the  statute  being  confined  to 
the  introduction  of  a  new  procedure  for 
the  correction  of  offending  clerks,  it  is 
to  be  assumed,  in  the  absence  of  any 
indication  to  the  contrary,  appearing  in 
the  language  of  the  statute,  or  to  be  rea- 
sonably imerred  therefrom,  that  it  was 
not  intended  by  the  Legislature  to  extend 
or  abridge  the  rights,  powers  or  privi- 
leges of  either  the  laity  or  the  clergy,  in 
relation  to  prosecutions  for  such  offences. 
The  application  of  this  principle  to  the 
4P 
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constniction  of  the  3rd  section  of  the 
Charch  Discipline  Act  has  been  insisted 
on  by  both    parties  to    these  appeals, 
thongh  they  differ  in  this  that  the  appel- 
lants contend  that,  before  the  passing  of 
that  Act,  the  office  of  the  Jndge  coald 
not  be  promoted  without  leave  of  the 
Court,  which  might  be  withheld  at  dis- 
cretion, whilst  the  respondent  insists  that 
the  Coart  had  no  discretion  whatever  in 
the  matter,  provided  the  offence  charged 
was  one  of  ecclesiastical  cognisance,  and 
the  promoter  was  of  means  to  meet  the 
costs  of  the  proceedings  in  the  event  of  his 
failing  to  support  the  charge.     I  proceed 
to  consider  the  several  authorities  which 
have  been  cited  in  support  of  these  con- 
flicting views.     Befetence  has  been  made 
on  both  sides  to  the  old  text-writers, 
Clarke,  Onghton  and  Consett,  the  two 
latter  of  whom  substantially  quote  from 
or  adopt  what  had  been  previously  written 
by  Clarke,  but  it  does  not  appear  to  me, 
after  fully  considering  the  statements  of 
these     writers,    that     such    statements 
amount  to   more  than  this,  that    if   a 
clerk,  accused  of  any  ofibnce  against  the 
laws  ecclesiastical,  had  not  been  proceeded 
against  by  either  of  the  forms  of  proce- 
dure known  as  "  inquisitio  "  and  "  dentm- 
ciatio,"  any  person  who  was  competent  to 
meet  the  costs  if  he  failed,  was  qualified 
to  implore  and  promote  the  office  of  the 
Judge  and  to  require  the  accused  party  to 
answer  articles ;  but  it  does  not  necessa- 
rily follow,  that  if  the  office  was  implored, 
leave  was,  aa  of  right,  to  be  given  to  pro- 
mote it,  thongh  it  must  be  admitted  that 
the  language  used  by  those  writers  is 
open  to  the  interpretation,  which,  on  the 
part  of  the  respondent,  it  is  sought  to  put 
upon  it.    Apart  from  the  authority  of  de- 
cided cases,  and  looking  only  lit  the  lan- 
guage used  by  Clarke  and  his  copyists,  I 
should  prefer  the  construction  that  the 
writers  intended  to  represent  that  the 
prosecution  of  a  clerk  for  an  ecclesiastical 
offence  was  not  confined  to  ex  officio  pro- 
ceedings by  the  Bishop  or  Archdeacon, 
but  might  be  promoted  in  proper  casea  by 
any  other  person,  layman  or  clerk,  who 
was  willing  to  run  the  risk  of  having  to 
pay  the  costs  of  the  proceedings.    But  we 
are  not  left  to  the  dicta  of  the  early  text- 
writers,  whose  views,   as  would  appear 


from  the  observations  of  Sir  William 
Scott  in  the  case  of  Turner  v.  Meyers  (27), 
to  which  for  another  purpose  I  shall  hare 
occasion  to  refer  presently,  were  not 
always  in  accordance  with  established 
principles  of  law ;  we  have  judicial  autho- 
rity upon  the  subject,  and  to  such  autho- 
rity the  counsel,  as  well  for  the  appellants 
as  for  the  respondent,  have  referred  as 
supporting  the  views  for  which  they  re- 
spectively contend. 

On  the   part   of  the  respondent  it  ia 
urged  that  the  view,  for  which  they  con- 
tend,  is  supported  by  passages  in  the 
judgments  of  Sir  George  Lee  in  the  case 
of  ^roar  v.  Holdtworth  (26),  of  Sir  Wil- 
liam Scott  in  the  cases  of  Turner  v.  Meyers 
(27)  and  The  Procurator- General  v.  Stone 
(12),  and  of  Sir  John  Nicholl  in  the  case 
of  Oarr  v.  Marsh  (17),  and  still  more  so 
by  the  observations  of  Dr.  Lushington, 
to  which  attention  has  already  been  di- 
rected in  the  case  of  Ditcher  v.  Denison 
(30).     To  what  extent,  then,  do  the  an- 
thorities,   so  relied  upon,  bear  .out  the 
proposition  asserted  by  iiie  respondent, 
that  the  promotion  of  the  office  of  Judge 
was  a  proceeding,  which  could  be  put  in 
force  by  anyone,  as  of  right  ?    It  is  true 
that  in  Argar  v.   Holdsworth   (26)   Sir 
George  Lee  said  that  a  clergyman  might 
be  prosecuted  by  anyone  for  neglect  of 
duty;  but  the  suit  of  Argar  t.   Holds- 
worth  (26)  was  one  which  had  been  in- 
stituted against  the  vicar  of  a  parish  in 
Totness,  for  refusing  to  marry  the  prose- 
cutor,  who   was  a   parishioner    of   the 
defendant's  parish,  and  had  obtained  a 
license  for  his  marriage  from  the  Arch- 
deacon;  articles,  alleging  that  the  de- 
fendant was  bound  to  marry  a  parishioner 
upon  the  production  of  a  legal  license  in 
that  behalf,  had  been  allowed    by  the 
Court  of  the  Archdeacon,  had  been  dis- 
allowed,   on  appeal,  by  the    Consistory 
Court,  and  upon  such  disallowance  com- 
ing before  the  Court  of  Arches,  it  was 
objected  that  the  proper  remedy  was  by  an 
action  at  law  for  damages  ;  it  was  in  re- 
ference to  this  defence  that  Sir  George 
Lee  made  the  observations  relied  upon  by 
the  respondent,  and  the  whole  passage 
in  which  the  words  relied  upon  were  used, 
was  M  follows:   "I  said  that  possibly 
Argar  might  have  an  action  for  damages ; 
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bat  nevertiheless  the  clergyman  might  be 
prosecated  by  anyone  for  neglect  of  his 
duty  ; "  this  can  hardly  be  considered  as 
an  authority  on  the  one  side  or  the  other. 
Again,  the  passages  relied  upon  in  the 
judgments  of  Sir  William  Scott  in  Tur- 
ner r.  Meyers  (27)  and  TheProcurator-Ge- 
neralr.  Stone  (12),  were  in  the  following 
terms  :  in  the  former  he  said,  "  The  cri- 
minal suit  is  open  to  everyone,  the  civil 
one  to  everyone  shewing  an  interest ;  " 
and  in  the  latter,  "  It  is  not  in  the  power 
of  the  Bishop  by  any  intervention  on  his 
part,  to  refuse  the  process  of  the  Court 
to  anyone  who  is  desirous  to  avail  him- 
self  of  it  in  a  proper  case."  Thus  quoted, 
these  passages  appear  to  support,  to 
some  extent,  the  respondent's  conten- 
tion ;  but  let  ns  examine  the  circum- 
stances under  which  these  observations 
were  made.  In  Turner  v.  Meyers  (27) 
the  suit  was  a  civil  one,  instituted  by 
a  father  to  annul  the  marriage  of  his 
son,  on  the  ground  of  his  son's  insanity, 
and  Sir  William  Scott  held  that,  as  it 
was  a  civil  suit,  it  was  necessary  that 
the  promoter  should  shew  an  interest, 
which  he  failed  to  do,  as  his  son  was 
of  full  age  at  the  time  of  the  marriage. 
The  statement  that  the  criminal  suit 
was  open  to  everyone,  was  for  the  mere 
purpose  of  distinguishing  between  a  civil 
suit  in  which  the  promoter  mtist  have 
an  interest,  and  a  crimiaal  suit  which 
could  be  promoted  though  the  promoter 
hnd  no  interest ;  the  case  has  no  bear- 
ing upon  the  question,  whether  the  leave 
of  the  Conrt  for  the  promotion  of  the 
suit  could  be  obtained  as  of  right.  And 
in  the  case  of  The  Procurator-General  v. 
Stone  (12),  the  promoter,  who  after  cita- 
tion had  appeared  in  person,  but  under 
protest,  objecting  at  the  hearing  that  the 
Procurator-General  was  not  qualified  to 
be  a  promoter  of  the  suit,  and  it  was  to 
this  Une  of  defence,  as  would  appear  from 
what  follows  in  the  judgment,  that  Sir 
William  Scott  referred. 

I  do  not  gather  from  the  reports  that 
in  either  of  these  cases  any  questions 
arose  as  to  the  necessity  for  obtaining 
leave  to  promote  the  suit,  or  as  to  the  cir- 
cumstances under  which  such  leave  was 
granted ;  but  I  should  infer  from  the 
course  pursued  by  the  same  learned  Judge 


in  the  caites  to  which  I  am  about  to  refer, 
that  leave  had  been  applied  for  and  ob- 
tained in  both.  In  the  case  of  The  Duke 
of  Portland  v.  Bingham  (7),  which  came 
before  Sir  William  Soott  some  years  pre- 
viously to  Twmer  v.  Meyers  (27),  that 
learned  Judge  directed  attention  to  the 
non-observance  of  the  rule  in  Ecclesiastical 
Courts,  that  when  the  office  of  the  Judge 
was  promoted  by  any  private  individual, 
a  personal  application  should  be  made  to 
the  Judge  in  the  presenceof  the  Registrar, 
in  order  thatit  might  appear  in  theminntes 
of  the  Court,  and  he  gave  notice  that  for 
the  future  the  Court  would  hold  any 
omission  to  observe  that  rule  fatal ;  and, 
accordingly,  in  the  first  suit  of  Maidman 
y.  Maipas  (11),  the  accused  party  was  dis- 
missed in  consequence  of  leave  not  hav- 
ing been  obtained  for  the  promotion  of 
the  suit.  And,  in  giving  judgment  in  the 
second  suit  between  the  same  parties. 
Sir  William  Scott  used  the  following  lan- 
guage, which  has  been  frequently  quoted 
and  approved  of  on  subsequent  occasions  : 
"  The  leave  of  the  Court  should  be  first 
obtained,  since  it  is  a  part  of  the  ecclesi- 
astical jurisdiction,  wqich  is  not  to  be  ex- 
ercised without  discretion,  or  to  be  left 
entirely  to  the  judgments  or  passions  of 
private  persons." 

Now  the  passages  to  which  I  have  just 
referred  in  the  judgments  of  Sir  William 
Scott  in  the  case  of  The  Duke  of  Portland 
V.  Bingham  (7)  and  the  two  cases  of 
Maidmaji  v.  Malpas  (11)  appear  to  me  to 
explain  and  illustrate  the  state  of  the 
practice  as  Sir  William  Scott  fpund  it 
and  as  he  left  it ;  from  the  time  of  the 
Bef ormation  the  rule  had  been  that  leave 
should  be  obtained  for  the  promotion  of 
the  office  of  the  Judge,  but  the  observ- 
ance of  such  rnle  had  been  neglected  for 
many  years.  In  The  Duke  of  Portland  t. 
Bingham  (7)  Sir  William  Scott  dnew  at- 
tention to  this  neglect,  but,  in  conse- 
quence of  the  practice  having  &llen  into 
desuetude,  he  did  not  punish  the  then  pro- 
moter, but  gave  warning  that  for  the 
future  any  similar  neglect  would  lead  to 
the  dismissal  of  the  suit.  The  first  suit 
of  Maidman  y.  Malpae  (11)  haying  been 
commenced  without  leave,  was  for  that 
reason  dismissed;  and  in  the  second, 
which  had  been  promoted  after  leave  had 


Digitized  by 


Google 


660 


QUEEirS  BENCH,  COUHON  PLEAS  AKD  EXCHEQUEB. 


[N.S. 


The  Queen  t.  The  Sithop  of  Oxford  (App.),  Q.B. 
been  obtained,  he  referred  to  the  former 
suit,  and  assigned  the  reasons  for  the  ex- 
istenoe  and  enforcement  of  the  rule.  In 
the  case  of  Carr  y.  Marth  (17)  the  pro- 
ceedings were  against  a  clerk  for  officiat- 
ing in  a  chapel  withont  the  authority  of 
the  incumbent ;  he  pleaded  the  license  of 
the  Bishop,  and  insisted  that  the  office  of 
the  Jndge  onght  not  to  be  promoted 
against  him  in  the  Gonrt  of  the  Bishop, 
whose  license  he  held.  In  orerraling  this 
objection,  Sir  John  Nioholl  said,  "  Appli. 
cation  is  always  made  to  the  Jndge  be- 
fore a  citation  is  issned  in  a  cause  in 
which  the  office  is  promoted ;  but  that  is 
not  for  the  purpose  of  considering  the 
merits  of  the  case,  but  the  nature  of  the 
suit,  whether  it  be  of  ecclesiastical  cog- 
nizance, or  the  fitness  of  the  person  to  be 
made  responsible  for  costs  to  the  other 
party."  These  observations  of  Sir  John 
Nicholl,  if  they  are  to  receive  their  strict 
interpretation,  undoubtedly  support  the  - 
respondent's  contention,  that  if  the 
offences  charged  were  of  ecclesiastical 
cognizance,  and  the  party  applying  was 
of  ability  to  defray  the  costs,  the  granting 
of  leave  to  promote  the  snit  was  of  right ; 
but  the  views  so  expressed  are  at  direct 
variance  vrith  those  expressed  by  Sir 
WiUiam  Scott  in  Maidman  v.  Malpas 
(11),  and  they  are  inconsistent  also  with 
the  judgment  of  Sir  John  Nicholl  him- 
self in  the  case  of  Lee  v.  Matthews  (28), 
which  came  before  him  some  fourteen  or 
sixteen  years  later  ;  in  that  case,  which 
was  a  suit  for  brawling,  Sir  John  Ni- 
choll said,  "  This  being  a  case  of  office, 
the  whole  transaction  shoitld  have  been 
fairly  and  candidly  stated  at  once,  in 
order  that  the  Jndge  might  have  an  op- 
portunity of  considering  whether,  both 
parties  being  involved  in  pari  delicto,  he 
onght  to  allow  his  office  to  be  promoted." 
Again,  in  the  case  of  Shertoood  v.  Bay  (6), 
before  the  Judicial  Committee  of  the  Privy 
Coumcil  in  1837,  and  which  was  the  last 
case  upon  the  subject  before  the  passing 
of  the  Church  Discipline  Act,  the  suit, 
which  was  a  civil  one,  had  been  insti- 
tuted by  a  father  to  set  wside  the  mar- 
riage of  his  daughter  as  incestuous,  and 
the  objection  raised  was  that  the  fiither 
had  no  sufficient  interest  to  maintain  the 
suit.       The    Lords  present    were  Lord 


Brongham,  Baron  Pbrke,  the  then  Jndge 
of  the  Court  of  Bankruptcy,  and  Sir 
John  Nicholl ;  and  Baron  Parke,  in  de- 
livering the  reserved  judgment  of  the 
committee,  observed  as  follows :  "  It  is  to 
be  recollected  that  this  may  be  the  only 
form  in  which  any  individual  can  qnes- 
tion  the  marriage  as  a  matter  of  right ; 
for  to  promote  the  office  of  Judge  in  a 
criminal  suit  requires  the  authority  of  the 
Court,  and  though  this  is  obtained  withont 
difficulty  in  ordinary  cases,  it  cannot  be 
obtained  ex  debito  justitite."  The  learned 
Judges  of  the  Queen's  Bench  Division 
appear  to  have  treated  this  authority  as 
of  little  weight,  because  the  question 
whether  leave  to  promote  the  office  of 
the  Judge  could  be  demanded  as  of 
right  was  not  the  point  to  be  determined 
in  the  snit,  and  had  not  been  adverted  to 
in  the  argument.  I  cannot  take  the  same 
view  of  the  weight  to  be  attached  to  this 
statement ;  it  is  doubtless  true  that  the 
question  was  not  the  point  to  be  deter- 
mined, and  had  not  been  adverted  to  in 
argamenty  but  the  necessity  for  obtain- 
ing the  authority  of  the  Court  to  pro- 
mote the  office  of  the  Judge  in  a  criminal 
suit  was  assigned  in  the  judgment  as  a 
reason,  if  not  the  svbttantiai  reason,  for 
holding  that  the  father  had  a  right  to 
prosecute  the  civil  snit,  as  otherwise  the 
father,  or  any  other  person  interested, 
might  have  had  no  means  of  questioning 
the  validity  of  the  marriage.  And  the 
obeervatiouB  which  I  have  just  qnotod 
from  the  judgment  of  the  Judicial  Com- 
mittee in  Sherwood  v.  Bay  (6)  were  re- 
ferred to  as  expressing  the  state  of  the 
law  and  practice  in  relation  to  the  pro- 
motion of  the  office  of  Jndge  in  the  pas- 
sage which  I  have  already  cited  from 
the  judgment  of  their  Lordships  in  El- 
phinstone  v.  Pvrchas  (6). 

It  remains  only  to  notice  the  observa- 
tions of  Dr.  Lushington  in  the  case  of 
Dt'icAer  V.  Danwon  (30).  I  have  already 
quoted  them  in  deteil,  being  desirous  of 
accurately  pointing  out  the  line  of  rea- 
soning adopted  by  him.  It  is  clear  that 
lie  founded  the  views  then  expressed  by 
him  upon  the  language  which  he  quoted 
from  Sir  William  Scott's  judgment  in 
The  Procurator-Oeneral  v.  Stone  (12)  and 
upon    the    observations    of     Sir    John 
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Nioholl  in  Oarr  v.  Margh  (17).  I  have  jnat 
directed  attention  to  the  circamstances 
under  which  these  observations  were 
made  by  Sir  William  Scott  and  Sir  John 
NichoU  in  the  two  cases  referred  to,  and 
have  pointed  ont  how  little  snch  obser- 
vations can  be  regarded  as  indicating  the 
matured  opinions  of  these  learned  Jadges 
upon  the  qaestion  we  are  now  consider- 
ing. The  views  expressed  by  Dr.  Lush- 
ington  are  at  all  times  deserving  of  the 
most  respectfal  consideration,  bat  they 
lose  much  of  their  importance  when,  as 
in  the  case  of  Ditcher  v.  Denison  (30), 
they  have  evidently  been  founded  upon 
an  erroneous  appreciation  of  what  he  re- 
garded as  authorities  binding  upon  him. 
The  circumstances  of  some  of  the  cited 
authorities  rendered  it  necessary  for  the 
counsel  for  the  respondent  to  admit  the 
possibility  of  the  Court  having  some  fur- 
ther jurisdiction  in  respect  of  the  refusal 
of  leave  to  promote  the  office  of  the  Judge 
than  that  of  determining  whether  the 
offences  charged  were  of  ecclesiastical 
cognizance  and  ascertaining  the  compe- 
tency of  the  proposed  promoter  to  meet 
the  expenses  in  the  event  of  his  failing 
to  establish  the  charges  preferred  by  him. 
For  instance,  the  case  of  Lee  v.  Matthews 
(28)  compelled  them  to  admit  that  the 
Judge  might  have  to  consider  whether  in 
a  case  iu  which  both  parties  were  in  pari 
delicto  he  ought  to  allow  his  office  to  be 
promoted ;  and  it  is  difficult  to  under- 
stand why,  if  the  Court  had  a  discretion 
to  refuse  to  allow  the  office  of  the  Judge 
to  be  promoted  on  account  of  the  pro- 
posed promoter  being  in  pari  delicto  with 
the  accused  party,  there  should  not  have 
been  a  Uke  discretion  in  respect  of  any 
other  unfitness  of  the  party  complaining. 
Again,  it  was  hardly  disputed  that  there 
must  have  been  a  discretion  somewhere 
to  prevent  the  promotion  of  frivolous 
and  vexatious  suits,  and  that  such  dis- 
cretion could  not  well  have  been  vested 
elsewhere  than  in  the  Judge  ;  such  a  dis- 
cretion must  necessarily  be  a  very  wide 
one,  and,  if  this  extent  of  discretion  in 
respect  of  the  granting  or  refusing  leave 
to  promote  the  office  of  the  Judge  is  once 
recognised,  it  is  difficult,  if  not  impos-sible, 
to  place  limits  upon  it.  Upon  the  whole, 
then,  after  a  full  consideration  of  all  the 
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authorities  cited,  I  have  arrived  at  the 
conclusion  that  when  proceedings,  by  way 
of  promoting  the  office  of  the  Judge,  were 
first  introduced,  such  promotion  could 
only  take  place  with  the  leave  of  the 
Court ;  a  leave  rarely  refused  in  a  pro- 
per case,  but  of  the  propriety  of  interfer- 
ing in  each  case  the  Court  was  the  only 
judge ;  that  in  the  somewhat  lax  proceed- 
ing of  the  seventeeth  and  eighteenth  cen- 
turies the  application  for  leave  fell  into 
disuse,  and  the  office  of  the  Judge  was 
ordinarily  promoted,  without  the  leave 
of  the  Court  being  granted  or  even  ap- 
plied for ;  that  Sir  William  Scott  being 
iufl.aenced  probably  by  the  circamstances 
of  some  one  or  more  of  the  cases  which 
came  under  his  consideration,  appreciated 
the  evils  which  had  arisen,  and  might 
arise  again  from  neglecting  that  wluch 
he  described  as  a  rule  and  as  "  part  of 
the  ecclesiastical  jurisdiction,"  and  in- 
sisted upon  its  observance  for  the  future, 
as  a  check  upon  proceedings  which  might 
otherwise  have  their  origin  in  "  the  pas- 
sions ot  private  persons  ;  "  and  that  such 
rule,  so  reinstated  by  Sir  William  Scott, 
continued  in  force  and  was  recognised  as 
in  force  down  to  the  time  of  the  passing 
of  the  Church  Discipline  Act  in  1840. 

This  being  so,  I  can  come  to  no  other 
conclusion  upon  the  question  of  the  con- 
struction of  the  3rd  section  of  that  Act, 
than  that  the  authority  thereby  conferred 
upon  a  Bishop,  of  issuing  a  commission, 
is  one  which,  when  complaint  is  made  to 
him,  he  may  put  in  force,  or  abstain  from 
putting  in  force,  according  as  he,  in  the 
exercise  of  his  discretion,  and  having  re- 
gard to  the  circumstances  ot  each  case 
that  may  be  brought  under  his  considera- 
tion, may  think  fit. 

Upon  both  grounds,  then,  upon  the 
ground  that  the  question  of  construction 
has  been  settled  by  authority,  and  upon 
the  ground  also  of  the  independent  judg- 
ment formed  by  myself  upon  the  same 
question,  I  am  of  opinion  that  when  com- 
plaint was  made  to  the  Bishop  of  Oxford 
by  Dr.  Julius,  he,  the  Bishop,  had  a  dis- 
cretion, iu  the  exercise  of  which  he  was 
at  libei-ty  to  abstain  from  taking  either  of 
the  proceedings  referred  to  iu  the  order 
of  the  Queen's  Bench  Division,  that  the 
Queen's  Bench  Division  consequently  had 
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no  jnrisdiclion  to  interfere,  and  that  the 
rnle  for  a  mandamus  mnat  be  discharged. 
With  respeot  to  the  qaestion  of  the 
costs,  I  see  no  reason  why  the  ordinary 
rnle  shonld  not  be  followed.  Whether 
the  Bishop  exercised  his  discretion  wisely 
or  not,  is  a  question  which,  with  all  re- 
spect for  the  views  expressed  by  Bramwell, 
L.J.,  is  not  in  my  opinion  for  our  con- 
sideration to-day;  the  mandamus  was 
applied  for  and  supported  on  the  ground, 
that  the  Bishop  under  the  circumstances 
of  the  case  had  no  discretion  to  refuse  to 
issue  a  commission,  and  the  answer  of  the 
Bishop  was  that  he  had  a  discretion, 
which  it  was  not  within  the  jurisdiction 
of  the  Queen's  Bench  Division  to  controL 
To  have  entered  into  evidence  for  the 
purpose  of  shewing  that  he  had  exercised 
his  discretion  wisely,  would  have  been 
foreign  to  the  real  question  raised.  I  am 
far  from  suggesting  that  such  circum- 
stances existed  in  the  present  case,  but  I 
can  well  understand  that  there  might  be 
circumstances  in  addition  to  those,  which 
for  the  purposes  of  these  appeals  must  be 
treated  as  having  existed,  which  would 
lead  me  to  regard  the  refusal  of  the  Bishop 
to  issue  a  oonuuission  as  a  course  taken 
by  him  in  the  best  interests  of  the  Church 
and  of  religion.  But  I  do  not  think  that 
there  should  be  two  sets  of  costs.  The 
appeals  ought  to  be  allowed,  but  only 
one  set  of  costs  ought  to  be  given. 

Thbsigee,  L.J. — I  concur  in  the  con- 
clusions at  which  the  other  membei-s  of 
the  Court  have  arrived ;  but  as  they  in- 
volve a  reversal  of  the  judgment  of  the 
Court  below,  and  the  case  is  one  of  im- 
portance, I  think  it  desirable  I  should  state 
in  my  own  language  the  grounds  upon 
which  my  opinion  rests. 

A  considerable  amount  of  time  was 
occupied  during  the  discussion  of  the  case 
in  this  Court  in  tracing  to  its  origin,  and 
following  throughout  its  course  down  to 
the  passing  of  the  Church  Discipline  Act, 
the  position,  in  regard  to  the  prosecution 
of  ecclesiastical  offences,  of  the  Bishop 
and  his  Court.  The  a  priori  argument 
which  this  historical  investigation  is  in- 
tended to  found  is  not  conclusive ;  but 
still  the  result  of  the  investigation  must 
necessarily  be  to  throw  some  light  upon 


the  question  for  decision,  and  it  therefore 
demands  consideration.  It  starts  with 
these  undisputed  facts.  The  Bishop's 
Court  had  existed  from  the  earliest  times, 
and  obviously  must  have  taken  its  rise 
from  the  Sishop's  pastoral  authority  over 
his  diocese.  The  procedure  in  the  Bishop's 
Court  in  criminal  suits,  whatever  might 
have  been  its  original  shape,  had  long 
settled  down  into  a  form  under  which  the 
proceedings  were  in  theory  instituted  by 
the  Bishop  himself  ex  mero  motu,  or  ex 
officio  promoto.  The  Bishop  himself  had 
long  ceased  to  sit  in  his  Court,  having 
delegated  his  authority  in  this  respect  to  a 
Judge,  whose  office  in  technical  language 
was  "  implored,"  when  a  private  party 
desired  to  institute  criminal  proceedings. 
From  very  early  times  an  appeal  appears 
to  have  lain  from  the  Bishop  to  his  me- 
tropolitan, who  at  the  same  time  had  also 
a  concurrent  original  jurisdiction.  The 
latter  jurisdiction  it  was  the  main  object 
of  the  Statute  of  Citations  (23  Hen.  8. 
c.  9)  to  curtail ;  but  while  that  Act  left 
the  Archbishop  very  little  of  his  concur- 
rent jurisdiction,  it  preserved  the  appeal 
to  him  from  the  Bishop,  and  gave  him 
original  jurisdiction,  to  use  the  language 
of  the  Act,  "  in  case  that  the  Bishop  or 
other  immediate  Judge  or  ordinary  dare 
not  or  will  not  convent  the  party  to  be 
sued  before  him."  By  the  25  Hen.  8.  o. 
19,  a  further  appeal  for  lack  of  justice  at 
or  in  any  of  the  Courts  of  the  Arch- 
bishops, was  given  to  the  King's  Majesty 
in  the  King's  Court  of  Chancery,  to  he 
determined  by  commissioners  appointed 
under  the  Great  Seal,  in  like  manner  as 
appeals  from  the  Admiralty  Court  were 
determined.  In  this  manner,  and  appa- 
rently without  the  possibility  of  any  in- 
terference on  the  part  of  the  temporal 
Courts,  so  long  as  the  Bishops  did  not 
exceed  their  jurisdiction,  the  matter  stood 
down  to  the  passing  of  the  existing  Act 
of  Uniformiiy  (I  Eliz.  c.  2).  By  it  nni- 
formity  in  the  performance  of  divine  ser- 
vice and  in  the  administration  of  the 
sacraments  was  prescribed,  and  Arch- 
bishops, bishops  and  other  ordinaries  were 
required  and  charged  to  enforce  the  Act 
in  language  which,  so  far  as  it  goes,  cer- 
tainly tends  against  the  view  that  at  that 
time  they  were  under  any  absolute  obliga- 
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tion  to  allow  their  office  to  be  promoted  in 
cases  of  ecclesiastical  offences,  or  that  Par-  . 
liament  intended  them  to  be  placed  in  snch 
cases  under  any  obligation  which  could 
be  enforced  by  the  temporal  Courts.  It 
is  only,  to  use  the  words  of  the  Act,  in 
"  God's  name,"  and  "  as  they  will  answer 
before  God  for  snch  evils  and  plagues 
wherewith  Almighty  God  may  justly 
punish  his  people  for  neglecting  iliis  good 
wholesome  law,"  that  they  are  earnestly 
required  and  charged  to  endeavour  them- 
selves to  the  uttenuostof  their  knowledges 
that  the  due  and  true  execution  of  the 
Act  might  be  had  throughout  their  dio- 
ceses and  charges.  And  while  the  Act 
gave  jurisdiction  to  the  temporal  Courts 
in  respect  of  offences  under  it  by  enabling 
justices  of  oyer  and  terminer  and  justices 
of  assize  upon  indictment  to  try  such 
offences,  it  is  observable  that  even  there 
the  Legislature  appears  to  have  recognised 
the  rights  of  the  Bishop  and  his  pastoral 
authority  and  power  by  authorising  him 
to  associate  himself  with  the  justices  at 
the  trial. 

Pausing  for  a  moment  at  this  point, 
and  without  expressing  any  confident 
opinion  upon  the  subject,  I  would  say 
that  apart  from  the  authorities,  the  origin 
and  character  of  the  Bishop's  jurisdiction, 
the  form  of  the  procedure  in  the  criminal 
suit  to  which  he  was  in  theory  a  party, 
and  which  was  commenced  by  imploring 
his  office,  or  the  office  of  his  Judge,  the 
appeals  which  under  the  Statute  of  Cita- 
tions were  open  to  parties  where  the 
Bishop  would  not  or  dared  not  convent 
persons  accused,  and  the  language  used 
in  the  Act  of  Uniformity  convey  to  my 
mind  a  strong  impression  that  the  Bishop 
by  himself  or  by  his  Judge  possessed  at 
the  time  of  and  after  the  pEussing  of  the 
last-mentioned  Act  a  discretionary  power 
of  refosing  to  allow  the  process  of  his 
Conrt  to  be  set  in  motion  in  respect  of 
ecclesiastical  offences.  Both  appellants 
and  respondents,  however,  place  reliance 
upon  the  decisions  and  dicta  of  Judges  in 
cases  where  this  point  was  directly  or  in- 
directly raised.  At  first  sight  it  appears 
difficult  to  arrive  at  any  veiy  certam  con- 
clusion &om  the  perusal  of  these  cases. 
The  strong  observations  of  Sir  William 
Scott^  Mcndnian  v.  Mal^as  (11),  are  met 
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with  the  equally  strong  observations  of 
Dr.  Lushington  at  BaUk  in  the  case  of 
Ditcher  v.  Denison  (30) .  Sir  John  Nicholl, 
in  Lee  v.  Matthews  (28),  is  supposed  to 
be  answered  by  himself  in  the  previous 
case  of  Carr  v.  Marsh  (17),  and  the  cases 
of  Argar  v.  Holdsworth  (26),  The  Pro- 
curator Oeneral  v.  Stone  (12)  and  Turner 
V.  Meyers  (27),  in  which  dicta  are  to  be 
found  tending  to  the  effect  that  the  right 
to  institute  a  criminal  suit  in  the  Eccle- 
siastical Courts  was  an  absolute  one  open 
to  any  private  person,  and  with  whom  the 
Bishop  could  not  interfere,  are  properly 
subject  to  the  remark  which  was  made 
upon  them  in  the  Court  below,  namely, 
that  "they  were  incidentally  made  and 
were  not  necessary  to  the  decision  of  the 
cases  in  which  they  were  pronounced," 
and  against  these  dicta  is  to  be  set  the 
very  distinct  statement  of  Parke,  B,,  when 
delivering  the  judgment  of  the  Privy 
Council  in  Sherwood  v.  Boy  (5),  that  "  to 
promote  the  office  of  a  Judge  in  a  criminal 
suit  requires  the  authority  and  consent  of 
the  Court,  and  though  this  is  obtained 
without  difficulty  in  ordinary  practice,  it 
cannot  be  demanded  ex  debito  jwtitice." 

But  while  upon  a  cursory  examination 
of  the  cases,  they  may  appear  to  shed  a 
doubtfal  li^t  upon  the  question  under 
consideration,  when  they  are  more  care- 
fully  examined  as  they  have  been  by 
BaggaUay,  L.J.,  in  his  judgment,  I  think 
that  the  current  of  authority  manifestly 
supports  the  view  expressed  in  Sherwood 
V.  Bay  (5).  Passages  in  text-books, 
which  may  all  be  traced  back  to  an  ori- 
ginal pass^e  in  Clarke's  Praxis,  Tit.  323, 
p.  417,  mowus  procedendi  per  accusationem 
cannot,  even  if  they  were  more  favourable 
than  they  are  to  the  opposite  contention, 
be  relied  upon  to  negative  a  discretion, 
which  decided  cases  prove  to  have  at  least 
to  some  extent  actually  existed.  But,  in 
truth,  it  appears  to  me  that  there  is  a 
mode  by.wnich  the  apparently  conflicting 
views  expressed  upon  this  point  either  in 
text-books  or  in  decided  cases  may  be 
reconciled.  The  Bishop  or  his  Judge  had, 
I  conceive,  a  real  discretion  in  the  matter 
of  allowing  a  criminal  suit  to  be  instituted. 
The  application  for  leave  to  promote  the 
office  of  the  Judge  was  not  a  mere  matter 
of  form,  or  for  the  purpose  merely  of  the 
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Jadge  seeing  that  the  offence  charged 
'was  of  ecclesiastical  cognisance,  and  the 
partj  applying  a  fit  person  aa  regards 
solvency,  but  was,  as  Sir  WUliam  Scott 
stated  in  Maidman  t.  Malpas  (11),  for 
the  purpose  of  preventing  the  exercise  of 
his  jarisdiction  being  left  entirely  to  the 
judgment  or  passions  of  private  persons ; 
but,  on  the  other  hand,  the  ecclesiastical 
Judges,  while  they  enforced  the  ne- 
cessity of  the  applications,  ivould  natur- 
ally act  upon  fixed  principles  of  practice : 
they  would,  as  lawyers,  apply  to  eccle- 
siastical offences  the  priaciple  that  it  is 
the  interest  of  the  State  that  offences 
should  be  punished,  and  as  a  general  rule 
of  action,  although  not  an  invariable  one, 
as  pointed  out  by  Sir  John  NichoU  in  Lee 
V.  Matthews  (28),  they  might,  as  the  same 
Judge  said  in  Carr  v.  Marsh  (17), merely 
consider  the  nature  of  the  suit  whether  it 
was  of  ecclesiastical  connzance  and'  the 
fitness  of  the  person  applying  to  be  made 
responsible  for  costs  to  the  other  party. 
There  would  thus  be  on  the  one  htuid  in 
the  Judge  and  as  between  him  and  any 
interference  on  the  part  of  the  temporal 
Courts  an  absolute  discretion  to  allow  or 
not  to  allow  his  office  to  be  promoted  in 
criminal  suits;  there  would  be,  on  the 
other  hand,  in  his  Court,  as  a  matter  of  its 
internal  economy,  a  practice  which  might 
be  moulded  from  time  to  time  to  meet  the 
exigencies  of  the  case,  and  by  which  his 
judicial  discretion  would,  as  between  him 
and  the  suitors  of  the  Court,  be  regulated. 
I  am  confirmed  in  this  view  of  the  posi- 
tion of  the  Bishop  and  his  Judge  prior  to 
the  Church  Discipline  Act,  by  the  obser- 
vations upon  the  point  to  be  found  in  the 
judgment  of  the  Privy  Council  in  Elphin- 
stone  T.  Furchas  (6). 

Assuming  then  the  view  I  have  ex- 
pressed to  be  correct,  the  argument  is 
pertinent  that  the  Legislature  would  not 
be  likely,  looking  to  the  object  of  the 
Church  Discipline  Act,  to  make  such  an 
important  and  serious  change  as  that  of 
enabling  any  private  person  wherever 
resident,  whatever  might  be  his  real 
motives  in  prosecuting,  however  unde- 
sirable it  might  be  in  the  particular 
instance  that  a  prosecution  shonld  be  in- 
Btituted,  and  upon  mere  rumour  as  well 
as  specific  charge  to  demand,"  for  the  pur- 


pose of  such  a  prosecution,  that  the  ma- 
chinery of  the  Bishop's  Court,  which 
hitherto  had  only  been  open  to  him  at 
the  discretion  of  the  Bishop  or  his  Judge, 
should  be  put  in  motion.  The  institution 
of  the  commission  of  enquiry  does  not 
really  meet  this  objection,  for  it  is  mani- 
fest, when  the  language  of  the  3rd  and 
4th  sections  of  the  Act  is  looked  at,  that 
the  functions  of  that  commision  are  not 
of  a  discretionary  character,  but  are  ana- 
logous to  those  of  a  grand  jury  upon  a 
bill  of  indictment. 

But  although  the  argument  is  pertinent 
it  is  not  conclusive,  for  it  may  be  said  that 
if  the  leave  to  promote  the  office  of  the 
Judge  was  not  before  the  Act  ex  debito 
jtuHUcB,  still  it  was  granted  by  the  Bishop's 
Judge  according  to  fixed  rules  of  practice, 
and  therefore  the  Legislature  might  pos- 
sibly determine  to  sweep  away  any  dis- 
cretionary power  of  refusing  such  leave 
when  passing  an  Act  which  again  consti- 
tuted the  Bishop  the  Judge  in  his  o'wn 
Court,  and  interposed  between  an  accused 
clerk  and  his  accuser  at  least  some  pro- 
tection in  the  commission  of  enquiry. 
Under  these  circumstances  I  prefer  in  ap- 
proaching the  construction  of  the  Church 
Discipline  Act,  not  to  weigh  very  much 
upon  the  argument  drawn  from  the  dis- 
cretion which  I  consider  the  Judge  of  the 
Bishop's  Court  possessed  before  the  Act. 
I  would  press  it  only  to  this  extent, 
namely,  that  no  presumption  in  favour  of 
the  absolute  right  of  a  private  person  to 
institute  proceedings  for  ecclesiastical 
offences  can  be  impoi'ted  into  the  con- 
struction of  the  Act  in  the  face  of  that 
pre-existing  discretion. 

The  laognage,  however,  of  the  3rd 
section  of  that  Act,  read  according  to  ite 
natural  and  grammatical  signification, 
points,  in  my  opinion,  strongly  to  the 
conclusion  that  a  discretion  has  been  pre- 
served by  the  Act.  The  words  "  it  shall 
be  lawful,"  are  the  governing  words  of 
the  section,  and  those  words,  when  used 
in  a  statute,  primarily  import  that  some- 
thing to  be  done,  which  but  for  the  statute 
would  be  contrary  to  or  at  least  unautho- 
rised by  law,  has  given  to  it  a  legal 
sanction  or  effect.  But  such  words  may, 
either  from  the  nature  of  the  act  to  which 
they  refer,  if  the  context  will  permit  of  it, 
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m  from  the  context  itseb^  acquire  a  ae- 
oondarr  meaning  under  which  the  thing 
to  be  done  becomes  obligatory.  As  re- 
gards the  nature  of  the  act,  if  it  be  for 
the  public  benefit  or  in  advancement  of 

Sablic  justice,  it  is  an  axiom,  as  Coleridge, 
.,  in  The  Queen  v.  The  Tithe  Oommis- 
tionert  (23)  says,  "that  words  only 
directory,  permissory  or  enabling,  may 
have  a  compulsory  force."  But  the  ques- 
tion  at  once  arises  whether  the  thii^  to 
be  done  in  this  case,  the  issuing  by  the 
Bishop  of  the  commission,  is  "for  the 
public  benefit,"  or  "in  adranoement  of 
public  justice,"  in  the  sense  in  which  those 
expressions  are  used  in  the  axiom  jnst 
quoted,  and  if  so,  whether  further  it  is  of 
such  a  character  as  that  permissive  words 
not  only  "may"  but  must  be  read  as 
having  a  compulsory  force,  and  upon 
neither  of  these  points  do  the  cases  cited 
in  the  Court  below,  as  Ulustrations  of  cir- 
cnmsiances  in  which  the  axiom  had  been 
acted  upon,  appear  to  me  to  aSbrd  any  real 
assistance.  They  were  all  cases  of  a  very 
different  kind  to  the  present,  and  indeed 
this  case  is  of  so  special  a  character,  that 
it  must,  as  it  seems  to  me,  almost  of 
necessity  be  decided  upon  considerations 
peculiar  to  itself.  As  tending  against  the 
view  that  the  axiom  is  to  be  applied  to 
this  case,  these  considerations  may  be 
urged :  E^t,  the  act  to  be  done  is  not  a 
judicial  one.  Neither  it  nor  any  of  the 
proceedings  under  the  Church  Discipline 
Act,  down  to  and  inclusive  of  the  report 
of  the  commissioners,  is,  as  the  Privy 
Council  said  in  Ditcher  v.  Denison  (38), 
under  the  statute  "  a  suit,  or  the  oom> 
mencement  or  any  part  of  a  suit."  Se. 
condly,  the  choice  of  the  Bishop  in  whose 
diocese  the  offence  is  alleged  to  have  been 
committed  as  the  person  to  receive  the 
application,  to  set  on  foot  the  enquiry, 
and  to  select  the  commissioners,  points 
to  action  on  bis  part  in  his  pastoral  capa« 
city,  and  sug^fests  an  incongruity  in  the 
idea  of  a  temporal  Court  compelling  him 
to^  exercise  nis  authority,  although  it 
might  well  prohibit  him  m>m  exceeding 
it.  Thirdly,  the  &ct  that  no  form  or  mode 
by  which  the  application  is  to  be  made  to 
the  Bishop  is  prescribed,  seems  to  involve 
the  idea  that  he  would  in  the  exercise  of 
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his  pastoral  authority  be  able  for  himself 
to  r^ulate  these  matters,  and  indicates 
therefore  to  some  extent  a  discretionary 
power,  the  limits  of  which,  if  it  had  been 
intended  that  the  power  should  be  limited, 
one  would  have  expected  the  Legislature 
to  lay  down.  Fourthly,  the  benefit  to  the 
public  of  an  absolute  power  in  any  person 
to  set  on  foot  upon  mere  allegation  of 
scandal,  as  well  as  upon  specific  allega- 
tions of  &ot,  an  enquiiy  into  any  clergy- 
man's condaot,  is,  to  say  the  leasts 
doubtful. 

The  judgment  of  the  Court  below  puts 
forward  in  powerful  language  the  reasons 
which  tend  in  a  contrary  direction ;  but 
it  seems  to  me,  with  deference,  that  those 
reasons  are  too  exclusively  drawn  from 
the  consideration  of  the  rights  of  parish- 
ioners in  regard  to  offences  against 
ritual  which  it  must  be  recollected  had 
not,  in  1840,  when  the  Church  Discipline 
Act  was  passed,  assumed  so  important  an 
aspect  as  at  the  present  time,  and  that 
they  give  too  little  weight  to  considera- 
tions arising  out  of  the  far  more  numerous 
classes  of  offences  to  which  the  Act  ap- 
plies, and  which  might  be  made  the 
subject  of  undesirable  as  well  as  of  un- 
founded prosecutions.  But  even  if  the 
reasons  for  construing  the  words,  "  it  shall 
be  lawful,"  as  peremptoiy  were  stronger 
than  they  are,  I  thii^  that  the  context 
affords  a  strong  argument  against  so  con- 
struing them.  The  question  is  whether  the 
words,  "  it  shall  be  lawM  for  the  Bishop," 
are  to  be  read  as  meaning  "  the  Bishop 
may"  or  "the  Bishop  must."  If  they 
are  read  as  meaning  "  the  Bishop  may, ' 
they  are  suitable  to  the  whole  sentence 
which  they  govern,  for  it  is  a  correct 
although  redundant  expression  to  say, 
"  the  Bishop  may,  on  the  application  of 
anv  party  complaining,  or,  if  he  shall 
think  fit,  of  his  own  mere  motion,  issue 
a  commission;"  but  if  they  are  to  be 
read  as  meaning  "  the  Bishop  must,"  they 
do  not  properly  fit  in  with  a  port  of  the 
sentence,  for  it  is  certainly  not  an  apt 
expression  to  say  "  the  Bishop  must,  if  he 
shall  think  fit,  of  his  own  mere  motion 
issue  a  oommission."  The  section,  there- 
fore, in  the  latter  case  would  have  to  be 
construed  as  if  the  expression  "  it  shall  be 
4Q 
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lawful"  had  two  different  meanings  when 
applied  to  the  two  limbs  of  the  following 
sentence. 

The  words  "  if  he  shall  think  fit "  do 
not  reaUr  qnalify  the  expression  "it 
shall  be  lawful ; "  but  merely  introdnce 
an  alternative  mode  of  action  in  the  case 
of  a  aapposed  offending  clerk.  This  maj 
be  more  clearly  seen  by  transposing  the 
parts  of  the  section  in  a  way  that  does 
'  not  alter  its  sense,  i.  e.,  by  reading  it  as 
if  it  ran,  "  It  shall  be  lawful  for  the 
Bishop  to  issne  a  commission  on  the 
application  of  any  party  complaining,  or 
if  he  shall  think  fit  of  his  own  mere 
motion."  The  obligatory  force  of  the 
section,  if  it  exist  at  all,  must  rest  in 
the  expression  "it  shall  be  lawful" 
unaided  by  any  areument  to  be  derived 
from  the  supposed  qualifying  words  "  if 
he  shall  think  fit,"  and  for  the  reasons  I 
have  given  I  think  that  the  reading 
of  the  section,  which  would  give  that 
expression  an  obligatory  force,  can  only 
be  adopted  by  doing  a  violence  to  the 
structure  of  the  sentence  in  which  it 
occurs,  and  to  the  natural  and  gram- 
matical meaning  of  the  language  used 
which  the  strong^t  reasons  alone  could 
justify'-  But  putting  the  case  of  the  re- 
spondent as  high  as  it  can  be  put, 
it  cannot,  in  my  opinion,  be  justly  said 
that  the  intention  of  the  Legislature  to 
negative  all  discretion  on  the  part  of  the 
Bishop  is  so  plain  that,  to  effectuate  that 
intention,  a  forced  construction  of  the 
language  used  in  the  3rd  section  is  to  be 
adopted.  Before  leaving  the  section  I 
would  further  observe  that  in  it  may  be 
found  proof  that  the  draftsman  had  a 
clear  mode  of  expressing  his  meaning 
when  any  act  was  to  be  made  obligatory, 
for  in  the  proviso  under  which  notice  is 
to  be  given  to  the  party  accused  of  the 
intention  to  issne  a  commission,  the  ex- 
pression "  shall  be "  is  substituted  for 
"it  shall  be  lawful." 

But  as  bearing  upon  the  construction 
of  the  8rd  section  of  .the  Church  Dis- 
oipb'ne  Act,  we  have  had  addressed  to  us, 
by  counsel  on  both  sides,  many  argn> 
ments  derived  from  the  language  or 
matter  of  other  sections  of  the  Act.  In 
many  sections  the  expression  "it  shall 
be  lawful "  is  used,  and  comments  upon 


its  meaning  have  been  made.  That  it  is, 
as  argued  by  the  appellants'  counsel,  used 
in  aU  these  other  sections  merely  in  a 
permissive  sense  is  at  least  not  su£5.ciently 
clear  to  allow  of  any  certain  inference  as 
to  its  meaning  in  the  3rd  section  being 
drawn.  All  that  can  be  said  with  oer. 
tainty  is,  that  it  is  used  in  some  sections 
in  that  sense,  and  therefore  is  not  an  ex- 
pression exclusively  appropriated  by  the 
draftsmen  of  the  Act  to  the  imposine  of 
an  obligation.  Reliance,  however,  nas 
been  placed  on  the  part  of  the  respondent 
upon  the  obligation  which  it  has  been 
held  (and  I  assume,  for  the  purpose  of 
argument,  validly  held)  is  imposed  upon 
the  Bishop  after  the  commission  has  re- 
ported that  there  is  a  prima  facie  case,  to 
take  the  proceedings  mentioned  in  the 
9th  section.  It  is  pointed  out  that  in 
that  section  the  same  expression  "it 
shall  be  lawful"  is  used.  The  con- 
clusion, however,  drawn  by  the  re- 
spondent that  the  expression  in  itself  has 
a  peremptory  force  in  the  9th  section  is 
not  a  valid  one,  for  the  7th  section  enacts 
that,  upon  the  commissioners'  report 
that  there  is  a  prima  facie  case,  "  if  the 
bishop  of  any  diocese  within  which  the 
party  accused  may  hold  any  preferment, 
or  the  party  complaining  shall  thereupon 
think  fit  to  proceed  against  the  party 
accused,  articles  shall  be  drawn  up  ana 
filed,"  and  the  8th  section  enacts  that  a 
copy  of  the  articles  shaM  he  forthwith 
served  upon  the  party  accused.  The  suit 
is  thus  instituted,  and  section  9  only 
provides  the  machinery  for  the  conduct 
of  that  suit.  The  argument,  therefore, 
may  be  turned  against  the  respondent, 
for  it  may  be  said  that  in  sections  7  and  8, 
as  in  the  proviso  to  section  3,  where 
obligation  is  intended  the  Act  uses  ex- 
pressions which  are  clearly  in  form 
peremptory,  and  the  fact  that  when  a 
suit  is  once  set  in  motion  the  Bishop  has 
no  right  to  stop  it  is  no  argument  against 
his  power  to  prevent  the  suit  being  insti- 
tuted at  alL 

I  pass  from  the  consideration  of  the 
form  of  these  sections  to  a  matter  of 
substance  to  which  the  appellants'  oonn- 
sel  have  referred  which  is  worthy  of 
notice.  The  3rd  section  of  the  Act 
relates  equally  to  clerks  with  and  without 
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preferment,  and  the  obli^tion  apon  the 
Biahop  to  issue  a  oommission,  if  it  exist 
at  all,  mast  exist  as  regards  both  classes 
of  clerks.  Bat  assuming  it  so  to  exist,  it 
is  said  that  this  strange  anomaly  wonld 
arise  in  the  case  of  a  clerk  holding  no 
preferment.  If  in  snoh  a  case  the  com- 
mission report  that  there  is  sufficient 
prima  facie  gronnd  for  instituting  farther 
proceedings,  there  is  no  machinery  for  in- 
stituting such  proceedings  in  any  Bishop's 
Court,  for  sections  7  and  9  only  relate  to 
a  clerk  who  has  preferment,  and  give 
jurisdiction  to  the  Bishop  in  whose 
diocese  the  party  holds  preferment,  while 
on  the  other  hand,  although  in  the  case 
of  an  accused  clerk  having  no  preferment 
section  13  enables  the  Bishop  of  the 
diocese  within  which  the  offence  charged 
is  alleged  to  hare  been  committed,  to 
send  the  case  by  letters  of  request  to  the 
Court  of  Appeal  of  the  province,  it  does 
so  in  language  which  is  admittedly  per- 
missive only.  The  apparent  anomaly 
thus  pointed  out  is  naturally  relied  on  as 
an  additional  argument  in  favour  of  the 
view  that  the  issuing  of  a  commission  is 
a  matter  of  discretion,  and  not  of  obli- 
gation. But  I  do  not  myself  lay  any 
stress  upon  this  argument,  for  whether 
there  is  or  is  not  a  discretion  under  sec- 
tion 3,  the  anomaly,  if  it  can  be  called 
snob,  would  still  remain  that  a  clerk 
without  preferment  cannot  be  prosecuted 
in  any  Bishop's  Court ;  and  it  is  possible, 
and  I  think  from  the  frame  of  some  of  the 
sections  of  the  Act  probable,  that  the 
introduction  of  two  different  bishops  at 
different  stages  of  the  proceedings  against 
an  accused  clerk  may  have  led  to  the 
anomalous  position  of  a  clerk  without 
preferment  escaping  attention  in  the 
passage  of  the  Church  Discipline  Bill 
through  Parliament. 

In  short,  the  result  of  my  consideration 
of  the  different  sections  of  the  Church 
Discipline  Act  other  than  the  3rd  section 
is  that  the  arguments  drawn  from  their 
form  or  matter  are  either  too  minute  or 
too  doubtful  to  be  of  much  aid  in  the 
construction  of  the  latter  section,  and  I 
would  only  say  of  them  that  they  at 
least  do  not  in  any  way  displace  the  view 
which  I  have  already  expressed  upon  the 
language  of    that  section  standing  by 


itself.  I  may  make  the  same  observation 
upon  the  Public  Worship  Regulation 
Act,  37  is  38  Vict.  c.  85,  which  haa  also 
been  imported  into  the  discussion.  I 
cannot  think  that  that  Act  makes  the 
question  clearer,  except  perhaps  so  &r  as 
it  indicates  that  in  certain  matters  of 
ritual  the  Legislature  did  not,  while 
granting  a  simple  machinery  for  the  pro- 
secution  of  offences,  think  that  the  right 
of  parishioners,  or  even  of  persons  clothed 
with  special  aathority,  and  with  all  the 
insignia  of  respectability,  to  institute 
criminal  proceedings,  was  of  such  a  kind 
as  that  the  Bishop  in  his  pastoral  capacity 
should  not  have  a  power  to  put  a  veto 
upon  its  exercise. 

In  this  respect,  therefore,  the  later  Act 
strikes  a  blow  at  the  argument  founded 
upon  the  supposed  improbability  of  the 
I^gislatare  clothing  the  Bishop  under  the 
earlier  Act  with  a  discretion  to  prevent 
persons  instituting  proceedings;  but  it 
goes  no  farther,  and  cannot  be  legiti- 
mately pressed  as  an  argument  that 
under  the  earlier  Act  the  Bishop  in  fact 
and  law  had  a  discretion  which,  in  the 
case  of  a  simpler  machinery,  and  in  the 
absence  of  the  protection  of  the  com- 
mission of  inquiry,  the  Leg^lature  thought 
proper  to  give. 

Putting  aside  these  minor  arguments 
as  affording  but  small,  if  any,  aid  in 
solving  the  question  before  us,  I  come  to 
the  important  point  of  the  authorities 
under  the  Church  Discipline  Act.  Each 
decision,  each  dictum,  which  has  been 
cited  in  favour  of  the  view  that  the 
3rd  section  of  the  Act  gives  a  discretion 
to  the  Bishop,  and  does  not  impose  a 
duty  which  can  be  enforced  by  writ  of 
mandamus,  has  been  subjected  to  the 
most  searching  criticism  ;  but  no  criticism 
can  displace  this  fact,  that  from  a  time 
not  long  after  the  passing  of  the  Act 
down  to  the  time  when  the  decision  of 
the  Court  below  was  pronounced,  there 
has  been  the  strongest  preponderance  of 
judicial  opinion  on  the  side  of  those  who 
maintain  the  existence  of  the  Bishop's 
discretion.  The  cases  which  bear  oat 
this  statement  have  been  so  fully  dealt 
with  by  Baggallay,  L.J.,  that  I  do  not 
propose  myself  to  discuss  them.  I  would 
only  say  that,  among  the  anthoiitiee  upon 
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7%«  Queen  t.  2)l»  Bishop  of  Oxford,  (4pp.).  G-B- 
wbich  I  relj,  I  do  not  count  the  speech 
of  the  Lonl  Chancellor  in  the  Honse  of 
Lords.  I  was  a  party  to  the  decision 
under  which  it  was  allowed  to  be  quoted 
to  us,  and  the  ground  upon  which  I 
thought  it  admissible  was  that  it  had,  in 
the  occasion  upon  which  it  was  spoken 
and  the  position  of  the  speaker,  at  least 
as  great  a  sanction  as  the  text-books  of 
living  Judges,  which  ha.ve  upon  many 
occasions  been  admitted  as  authorities. 

But  upon  farther  consideration  of  the 
matter  I  have  been  led  to  doubt  very 
much  whether  the  principle  upon  which 
such   text-books  have   been  treated  as 
authorities  is  a  sound  one ;  and  even  if 
it  were  a  sound  one,  I  cannot  but  think 
the  extension  of  it  to  speeches  in  a  House 
of  Parliament   sitting  in  its  legislative 
capacity,  however  eminent  may  be  the 
-  speakers,  however  solemn  the  occasion 
on   which  they  speak,  inexpedient  in  a 
very  high  degree.  It  is  true  that  in  many 
instances,  and  perhaps  this  particular  one 
is  a  conspicuous  example,  the   speech, 
looking  to  the  circumstances  under  which 
it  is  made,   the  previous   consideration 
which    the    speaker  has  given  to    the 
subject,  and  the  character  in  which  he 
sp^ks,    may   be  entitled   to    far    more 
weight  than  the  hasty  utterances  of  a 
Judge  at  Nisi  Prins,  or  even  the  ohxter 
dicta  of  a  Judge  in  banco  ;  but  the  Judge 
in  the  latter  cases  has  the  safegnard  of  a 
judicial  proceeding  cast  around  him ;  his 
mind  is  not  likely  to  be  influenced  by  any 
considerations  beyond  those  which   the 
law  enforces  upon  him ;  while  when  the 
scene  is  removed  to  the  arena  of  Parlia- 
ment, political  considerations  may  enter, 
as  they  have  before  now  entered,  into  the 
opinions  of  lawyers  upon  legal  subjects, 
and  may  insensibly  afiect  the  judgments 
of  even  the  greatest  and  wisest  of  our 
Judges.     The  sanction  and  safeguard  of 
judicial  procedures  are  removed,  and  even 
the  conditions  which  give  the  text-book 
its  weight,  the  exclusive  devotion  to  the 
legal  subject  of  which  it  treats,  and  the 
calmness  with  which  it  is  necessarily  pre- 
pared, may  in  many  instances  not  exist. 
It  is  to  be  observed,  however,  that  the 
Lord  Chancellor  was  one  of  the  members 
of  the  Privy  Council  who  took  part  in 
the  case  of  Elphinstone  v.  Pwehas  (6), 


and,  even  excluding  his  reiy  weighty 
authority  altogether,  there  is  still  left  a 
body  of  judicial  opinion  in  favour  of  the 
view  that  the  Bishop  has  a  discretion  whe- 
ther he  will  or  will  not  issue  a  commission 
of  so  strong  a  kind  that,  if  at  tiiis  late 
period  it  is  to  be  overroled  at  all,  it  should, 
in  my  opinion,  only  be  overruled  by  the 
ultimate  tribunal  <i  appeal. 

Against  it,  if  the  judgment  appealed 
from  be  excluded  can  be  set  only :  first, 
the  dictum  of  Dr.  Lushington  in  Ditcher 
V.  Denison  (30),  in  a  judgment  in  re- 
spect to  which  the  Privy  Council  when 
it  was  before  them  in  a  subsequent  stage 
of  the  proceedings,  stated  that  it  seemed 
"  to  be  a  just  inference  that  the  Judge 
was  precluded  from  taking  time  for 
deliberation  ;  "  secondly,  the  expression 
of  a  doubt  by  Hill,  J.,  in  The  Queen  v. 
The  Bishop  ofOhdehetter  (2),  immediately 
followed  by  a  statement  of  the  learned 
Judge  that  he  gave  no  opinion  upon  the 
point  which  had  raised  the  doubt ;  and, 
thirdly,  what  has  not  inaptly  been  de- 
scribed M  a  half  doubt  of  Mellish,  L.J. 
(4),  and  which  really  was  no  more  than 
a  guarding  of  himself  against  being  sup- 
■p^ied  to  express  an  opinion. 

My  judgment  then  upon  this  case  mav 
be  summarised  thus.  Prior  to  the  Chunui 
Discipline  Act  the  promotion  of  the  office 
of  the  Judge  was  not  in  theory  a  matter 
ex  debUo  juftiHcB,  although  in  practice 
leave  to  prosecute  for  an  offence  of  eccle- 
siastical conuzance  may  never  have  as  a 
general  rule  of  practice  been  refused  to  a 
iona  fide  and  solvent  accuser.  The 
existence  of  a  discretion  in  the  Bishop  or 
his  Judge  operates  as  some  check  upon 
unnecessary  or  undesirable  prosecutions, 
and  considering  the^  &ct  that  they  may 
under  the  Church  Discipline  Act  be 
based  upon  alleged  scandal  as  well  as 
specific  charges,  it  is  at  least  not  im- 
probable that  the  Legislature  would  mala- 
tain  a  check  which  had  previously  existed, 
trusting  to  the  Bishop  exercising  his 
office  in  the  interests  of  the  public  order 
and  discipline  of  the  Church.  The  object 
of  the  Act,  namely,  the  amendment  of 
the  manner  of  proceeding  in  causes  for 
the  correction  of  clerks  renders  it  at 
least  somewhat  improbable  that  the  Jjegia- 
lature  should   make  such  an  important 
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Tie  Quetn  t.  7%»  Bithop  qf  Oaford  {Jfp.),  Q.B, 
change  as  that  of  Temoring  altogether 
this  check,  and  at  least  one  might  expect 
it  to  have  been  made  in  clear  and  nn> 
mistakeable  language.  The  nature  of 
the  Church  Discipline  Act,  its  general 
scope  and  object,  and  the  particular 
subject-matter  of  its  3rd  section,  are  not, 
nor  is  any  of  them,  of  such  a  character  as 
necessarily  to  require  that  the  words  of 
that  section,  if  permissive  in  form,  shall 
be  construed  as  peremptory  in  fact.  The 
expression  "it  shall  be  lawful,"  in  the 
section,  is  not  only  in  itself  in  form  per. 
missive,  but  it  is  coupled  with  a  context, 
the  structure  and  grammatical  sig^nifica- 
tion  of  which  must  be  altered  in  order  to 
road  the  expression  as  peremptory  in 
fact.  Neither  the  language  nor  the 
subject-matter  of  other  sections  of  the 
Act  affords  a  valid  argument  in  &vonr  of 
reading  the  3rd  section  according  to  any 
but  its  formal  and  natural  meaning,  and 
lastly,  authority  has  decided  that  its 
fomuJ  and  natural  meaning  is  its  real 
meaning,  and  that  the  Bishop  has  under 
the  section  a  discretion  with  which  the 
temporal  Courts  have  no  claim  to  in- 
terfere. 

Concurring  then  with  the  other  mem- 
bers of  the  Court  in  the  view  that  the 
3rd  section  of  the  Church  Discipline  Act 
is  permissive  only,  it  is  unnecessary  for 
me  to  deal  with  many  questions  which 
have  been  raised  in  argument  upon  the 
supposition  that  a  oontraiy  view  might 
be  entertained.  I  may  say,  however,  that 
I  agree  with  the  Court  below  that  the 
Public  Worship  Regulation  Act,  1874, 
although  covering  offences  which  are 
included  in  the  Church  Discipline  Act, 
does  not  preclude  a  prosecution  for  such 
offences  under  that  Act ;  and  I  consider 
that  if  the  Bishop  had  been  subject  to  the 
jurisdiction  of  the  temporal  Courts  in 
regard  to  his  refusal  to  issue  a  com- 
mission, there  was  sufficient  g^und  in 
the  present  case  for  the  issuing  of  the 
writ  of  mandamus. 

But  arriving  at  the  conclusion  that  the 
Bishop  had  m  the  present  case  a  dis- 
cretion to  refuse  either  to  issue  a  com. 
mission  or  to  send  letters  of  request,  I  am 
of  opinion  that  the  facts  stated  in  the 
affidavits  establish  that  he  has  exercised 
his  discretion  at  least  for  the  time  being, 
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and  whatever  may  be  my  opinion  as  to 
the  mode  in  which  it  has  been  exercised, 
I  do  not  conceive  it  within  my  province 
to  express  it.  The  Legislature  has  con- 
stituted  the  Bishop  the  arbiter  to  decide 
whether  orno  an  ecclesiastical  prosecution 
shall  be  set  on  foot  within  the  diocese 
over  which  he  holds  spiritual  authority. 
If  appeal  from  his  decision  lies  at  all  it 
does  not  lie  to  the  temporal  Court,  and  as 
I  have  no  jurisdiction  to  interfere  with 
the  Bishop's  decision,  I  feel  it  undesirable 
for  me  to  express  an  opinion  in  reference 
to  the  grounds  upon  which  it  has  been 
based.  I  would  only  guard  myself  against 
being  supposed  to  differ  in  any  way  &om 
the  expressions  upon  this  point  which 
have  fiiJlen  from  Bramwell,  L. J.,  or  which 
were  made  use  of  in  the  Court  below.  I 
merely  refrain  from  expressing  my  own 
opinion.  In  the  result,  I  arrive  at  the 
conclusion  that  the  appeals  should  be 
allowed,  and  inasmuch  as  the  respondent 
has  wrongly  invoked  the  aid  of  the 
temporal  Court,  I  think  that  however 
proper  may  have  been  his  motives  in  his 
endeavour  to  institute  proceedings  against 
Mr.  Carter,  and  however  much  one  may 
sympathise  with  his  desire  to  put  down 
practices  alien  to  the  spirit  of  our  Bre- 
rormed  Church,  and  contrary  to  the 
established  law  of  the  land,  there  is  no 
sufficient  reason  for  departing  from  the 
general  rule  of  this  Court,  that  the 
successful  party  should  have  his  costs, 
and  I  am  of  opinion  therefore  that  the 
appeals  should  be  allowed  with  costs. 

Appeals  allowed. 


Soliciton — J.  Giidlestone,  for  pioaecator ;  Cimlifle, 
BeanmoDt  &  Davenport,  agenta  for  Davenport, 
Oxford,  for  Bishop  of  Oxford ;  Brooks,  Jenkins 
&  Co..  for  Bev.  T.  T.  Carter. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

ASAUSON  AND  ANOTHER  V. 
THB  NEWCASTLE  STEAM- 
SHIP FBEIQHT  IN8UBAN0E 
AS800UTI0N. 


1879. 

June  18,   20.< 
Julys. 


Skip  and  Shipping — Marine  In«tr- 
anee— Charter-Party  "  to  be  cancelled  "  in 
Event  of  War — Restraint  of  Frincet — 
Oloting  of  Port  of  Export. 

Plaintiffs  having  chartered  a  ship  to  one 
0.,  to  proceed  to  Oalatz  after  compkOng 
intermediate  employment,  and  to  load  a  cargo 
of  grain  from  there  or  certain  other  eastern 
ports,  effected  an  insurance  with  the  de- 
fendants by  a  time  policy  on  loss  of  freight 
for  a  whole  year,  the  perils  insured  against 
being  amongst  others  "  restraint  and  de- 
tainment of  princes."  By  a  memorandum 
on  the  charter-party  it  was  agreed :  "In 
the  event  of  war,  blockade  or  prohibition  of 
export  preventing  loading,  this  charter- 
party  to  be  cancelled."  At  the  time  of  the 
ship's  arrival  at  Genoa,  in  completion  of 
the  intermediate  voyage,  war  having  been 
declared  by  Russia  against  Turkey,  the 
plaintiffs  learned  that  the  ports  specified  in 
the  charter-party  were  dosed.  0.  declined, 
vponplaintiffs'  request,  to  cancel  the  charter, 
party,  and  they  aeoordviigUf  sent  the  ship 
in  baUast  to  Gonttamtvnople ;  but  the  ports 
ttiU  being  closed,  and  there  being  no  pros- 
pect of  their  being  opened,  the  ship  did  not 
proceed  fu/rther  eastward,  but  obtained  a 
cargo  from,  Oonstantinople  to  England  at 
a  freight  less  than  the  chartered  freight, 
and  the  plamUff  brottght  this  action  on 
the  polioy  for  the  difference: — ^Held,  by 
CocKBUBN,  L.C.J.,  and  Makistt,  J.  (Lush, 
J.,  disseiimg),  that  the  plaintiffs  were 
not  entiiled  to  recover,  on  the  ground  that 
by  viritte  cf  the  memorandum  the  charter- 
party  became  void  on  the  closing  of  the 
ports,  that  being  a  prohibition  of  export  pre- 
venting loading;  and  that  the  charter- 
party  having  been  thus  rescinded  before  the 
ship  sailed  from  Oenoa,  tJie  chartered 
voyage,  the  subject  of  the  poUey,  had  never 
begun. 

Held,  by  Lush,  J.,  dissenting,  thai  on 
the  true  construction  of  the  memorandum 
the  charter  remained  in  force  untU  one  of 
the  parties  elected  to  avoid  U,  which  he 
would  have  the  optioti  of  doing  within  a 
reasonable  time  after  the  happening  of  any 


of  the  specified  events;  that  here  it  con- 
tinued in  force  until  the  loading  became 
impracticable,  namely,  when  the  ship  was 
at  Oonstantinople,  and  that  the  plaintiffs 
had,  therefore,  an  interest  in  the  chartered 
freight,  which  they  lost  by  the  restraint  of 
princes,  and  were  entitled  to  recover  from 
the  defendants. 

This  was  an  action  on  a  policy  of  in- 
surance on  freight  of  the  ship  Edgar ;  the 
plaintiffs  seeking  to  recover  for  their  in- 
terest in  the  chartered  freight,  which 
they  alleged  they  had  lost  by  the  "  tb- 
straint  of  princes,"  one  of  the  perils  in- 
sured against. 

The  nicts  and  arguments  are  fully  set 
oat  in  the  judgment  delivered  by  Manisty, 
J.,  below. 

Benjamin  and  /.  P.  AspinaU  (Oohen 
with  them),  for  the  plaintiffs,  cited  Oeipel 
V.  Smith  (1),  Barker  v.  Fleming  (2)  and 
Bankin  r.  Potter  (3). 

Wood  HiU  {The  SolieUw-Qmeral  with 
him),  for  the  defendants,  cited  the  judg- 
ment delivered  by  Lush,  J.,  on  the  5th 
plea  in  Oeipel  v.  Smith  (1). 

[Lush,  J. — I  must  have  read  the  5th 
plea  as  stating  that  the  blockade  was  not 
temporary ;  as  the  Court  was  Mly  agreed 
that  a  temporary  obstacle  would  not  ab- 
solve.] 

Our.  adv.  vult. 

The  following  judgments  were  (on  the 
8rd  of  July)  delivereid : — 

Manistt,  J. — This  was  an  action  on  a 
policy  of  insurance  on  the  freight  of  the 
ship  Edgar,  effected  by  the  plaintiffs 
with  the  defendants  on  the  24th  of  Feb- 
ruary, 1877,  from  noon  of  the  20th  of 
Februaiy,  1877,  until  noon  of  the  20th  of 
February,  1878,  at  all  times  and  in  all 
places.  The  penis  insured  against  were, 
among  others,  perils  of  the  seas  and  re- 
straints and  detainments  of  kings  and 
princes,  and  the  interest  insured  was 
"owner's  freight  at  risk  on   board  the 

(1)  41  Law  J.  It«p.  Q.B.  158;  s.  c  Lav  Bep. 
7  4b.  404. 

(2)  39  Law  J.  Rep.  03.  26 ;  s.  c  Law  Bcp.  6 
Q.B.  69. 

(S)  42  Law  J.  Bep.  CJ>.  169 ;  «.  c  Law  Bep. 
6  H.L.  Gas.  83. 
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Jdamton  t.  Neweattle  BlMtiukip  Freight  In*.  Co., 

ship  or  chartered  when  in  ballast."  By 
a  charter-party  dated  prior  to  the  policy 
of  insurance,  namely,  on  the  17th  of 
Febraary,  1877,  the  plaintiffs  chartered 
the  Edgar  to  one  I.  A.  Gicognani,  by 
which  it  was  agreed  that  the  ship,  after 
completing  intermediate  employment 
(which  she  was  to  be  at  liberty  to  take), 
should  proceed  to  GhJatz  for  orders,  to 
load  there  or  at  Braila  or  IsmaUia,  and 
there  load  a  fall  and  complete  cargo  of 
g^rain  or  seed,  and  being  so  loaded  should 
therewith  proceed  to  Malta  for  orders,  <fcc., 
and  by  a  memorandum  in  the  margin  of 
the  charter-party  it  was  agreed  as  fol- 
lows : — "  In  the  event  of  war,  blockade 
or  prohibition  of  export  preventing  load- 
ing, this  charter-party  to  be  cancelled." 

On  the  24th  of  April,  1877,  Bnssia  de- 
clared war  against  Turkey,  and  on  the 
80th  of  April  her  Majesty  issued  a  pro- 
clamation  of  neutrality. 

On  the  1st  of  May,  1877,  the  Hdgar 
sailed  from  the  Tyne  for  Genoa  with  a 
cargo  of  coal  onder  a  charter-party.  She 
arrived  at  Gtenoa  on  the  14th  of  May, 
1877,  and  after  discharging  cargo  she 
took  in  ballast,  for  the  purpose  of  pro- 
ceeding to  Chdatz. 

Before  the  Edgar  arrived  at  Genoa  the 
plaintiffs  ascertained  that  Bossia  had 
dosed  the  ports  of  loading  mentioned  in 
the  charter-party  of  the  17th  of  February, 
1877.  Nevertheless,  the  Edgwr,  by  order 
of  the  plaintiffs,  sailed  from  Genoa,  in 
ballast,  on  the  21st  of  May,  1877,  towards 
Constantinople,  to  fulfil  the  charter- 
party  of  the  17th  of  Febraary.  Before 
doing  BO  the  plaintiffs  requested  the 
charterer  (Gicognani)  to  cancel  the 
charter-party,  but  he  refosed  to  do  so, 
and  insisted  upon  holding  the  plaintiffs 
to  it. 

The  Edgar  arrived  at  Constantinople 
on  the  28tn  of  May,  when  it  was  found 
that  the  loading  ports  were  still  closed, 
and  that  there  was  no  reasonable  proba- 
bility of  their  being  open  in  time  for  the 
Edgar  to  load  the  chartered  cargo.  She 
therefore  did  not  proceed  farther  towards 
Galatz,  but  obtained  at  Constantinople  a 
homewatd  cai^o  for  England,  the  freight 
of  which  was  less  than  the  fireight  she 
would  have  earned  had  she  obtained  the 
chartered  cargo.    This  action  is  brought 


to  recover  the  difference,  and  the  ques- 
tions submitted  to  us  are — 

First.  Whether  the  charter-party  be- 
came as  a  matter  of  law  void  (by  which 
I  understand  the  parties  to  mean  whe- 
ther, according  to  the  true  construction 
of  the  charter-party,  it  came  to  an  end) 
on  the  closing  of  the  ports  of  loading  in 
the  charter-party  mentioned  without  any 
election  to  cancel  it  having  been  made 
either  by  the  owner  or  the  charterer  p 

Second.  Whether  the  charter-party 
was  as  a  matter  of  law  void  and  rescmded 
before  the  Edgwr  sailed  in  ballast  for 
Genoa? 

I  am  of  opinion  that  both  questions 
should  be  answered  in  the  affirmative.  I 
think  that  the  act  of  closing  the  ports  by 
the  Bnssian  Government  was  a  prohibi- 
tion of  export,  preventing  loading  within 
the  meaning  of  the  memorandum  in  the 
margin  of  the  charter-party,  and  that 
upon  the  happening  of  that  event  (which 
was  before  the  Edgar  reached  Cbnoa)  the 
charter-party  came  to  an  end  without  any 
election  by  either  party. 

It  is  contended  on  the  part  of  the 
plaintiffs  that  the  charter-par^  was  void- 
able only  at  the  option  of  either  party, 
that  neither  having  elected  to  avoid  it 
the  charter-party  continued  in  force,  and 
that  consequently  the  Edgar  having 
sailed  from  Genoa  for  Galatz  in  ballast 
there  was  a  loss  of  chartered  fireight 
when  the  ship  was  in  ballast. 

This  construction  necessitates  the  in- 
troduction into  the  charter-party  of  the 
words  "  at  the  option  of  either  party  " 
after  the  words  "  to  be  cancelled,  which 
would  not  only  violate  the  rule  of  con. 
struction,  that  words  should  never  be 
added  unless  it  be  necessary  to  add  them 
in  order  to  give  effect  to  the  plain  and 
manifest  intention  of  the  parties,  but  it 
would,  as  it  seems  to  me,  defeat  the 
plainly  expressed  intention  of  the  parties, 
and  might  g^ve  rise  to  questions  of  con- 
siderable difficnliy^.  One  snch  question 
would  be,  when  was  the  option  to  be 
exercised  ?  I  suppose  each  party  would 
be  allowed  reasonable  time  for  making 
np  his  mind  whether  he  would  or  woald 
not  abandon  the  adventure. 

The  aathorities  seem  to  shew  that  in 
the  event  of  a  restraint  of  princes   the 
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obligation  of  a  shipowner  (in  the  ab- 
sence of  any  special  provision)  is  to  wait 
a  reasonable  time  for  the  purpose  of 
ascertaining  whether  the  restraint  is 
likely  to  be  of  such  a  daration  as  to 
render  it  impossible,  commercially,  to 
carry  out  the  contract,  and  the  question 
of  what  is  a  reasonable  time  most  de- 
pend upon  the  circumstances  of  each 
particular  case. 

It  was  suggested  in  the  course  of  the 
argument  for  the  plaintiffii  that  under  the 
circumstances  of  the  present  case  the 
master  was  justified  in  sailing  &om 
Crenoa  and  proceeding  as  far  as  Constan- 
tinople before  abandoning  the  adventure, 
and  that  consequently  the  chartered 
voyage  had  commenced,  and  the  policy 
had  attached,  whereas  on  the  part  of  the 
defendants  it  was  contended  that,  in  the 
absence  of  the  clause  in  question  the 
duty  of  the  master  would  have  been  to 
wait  a  reasonable  time  at  Genoa  for  the 
purpose  of  ascertaining  if  the  prohibition 
was  likely  to  be  removed,  and  that  if  he 
had  done  so  the  chartered  YOjage  never 
would  have  been  commenced.  The  plain- 
tifis'  construction  of  th^  charter-party 
would  involve  this  question.  The  defend- 
ants' construction  excludes  it. 

Other  questions  of  more  or  less  di£&- 
cnlty  and  nioei^  would  be  open  as  be- 
tween the  shipowner  and  the  charterer  if 
the  plaintiffs'  construction  of  the  charter- 
party  be  adopted,  all  of  which  are  ex- 
cluded by  the  defendants'  construction 
of  it. 

If  the  parties  really  intended  that  the 
charter-imrty  should  only  be  voidable  at 
the  option  of  either  of  them,  it  was  very 
easy  for  them  to  say  so,  and  it  is  worthy 
of  note  that  when  they  did  so  mean  they 
did  so  say.  The  chioter-party  included 
two  ships.  As  to  one  of  them,  it  was 
stipulated  that  if  it  did  not  arrive  at  the 
loaiding  port  on  or  before  the  15th  of 
June,  the  oharterera  were  to  have  the 
power  to  cancel  the  charter.  As  to  the 
other,  it  was  stipulated  that  if  it  did  not 
arrive  at  the  port  of  loading  by  the  30th 
of  June,  "  charter  for  that  stumer  to  be 
cancelled."  If  the  words  "  to  be  cancelled  " 
in  the  memorandum  as  to  the  prohibition 
of  export  are  to  be  read  as  meaning  to  be 
cancelled  at  the  option  of  either  party, 


the  same  words  in  the  stipulation  to 
which  I  have  just  adverted  would,  I  sup- 
pose, have  to  be  read  in  like  manner,  and 
I  cannot  for  a  moment  believe  that  such 
was  the  intention  of  the  parties.  Of 
course  it  was  open  to  the  parties  to  agree 
that  the  second  ship  should  be  loaded 
notwithstanding  she  did  not  arrive  at  her 
port  of  loading  by  the  30th  of  June,  but 
that  would  have  been  matter  of  new 
agreement.  So  the  parties  might  have 
agreed  at  Oenoa  that  notwithstanding  the 
prohibition  of  export  from  the  ports  of 
loading,  the  Edgar  should  proceed  to 
Constiuitinople,  or  to  Gkdats,  or  anywhere 
else,  but  that  would  have  been  a  new 
agreement,  dehors  the  charter-party.  I 
think  it  much  safer  to  adhere  to  the 
words  which  the  parties  have  used,  and 
to  give  effect  to  them  according  to  their 
plain  and  ordinary  signification,  than  to 
put  a  construction  upon  them  which  ne- 
cessitates the  introduction  of  additional 
words. 

For  these  reasons  1  am  of  opinion  that 
the  questions  put  to  us  should  be  answered 
in  the  affirmative. 

OOCKBUBN,  L.O.J. — ^I  concur  in  this 
judgment.  On  the  first  argument  I  was 
disposed  to  think  that  the  effect  of  the 
memorandum  was  to  make  the  charter 
not  void,  but  voidable  at  the  option  of 
either  party,  so  that  if  both  parties  con- 
curred in  waiving  the  right  to  cancel,  the 
charter  would  continue  in  force.  But  on 
fuller  consideration  I  have  arrived  at  the 
opposite  conclusion,  and  am  of  opinion 
that  the  meaning  and  effect  of  the  memo- 
randum was  in  order  to  prevent  all  further 
question  or  delay,  to  put  an  end  ipso  facto 
to  the  charter-party,  on  the  happening  of 
the  contingency. 

LnSH,  J. — I  regret  that  I  am  unable 
to  concur  with  the  Lord  Chief  Justice  and 
my  brother  Manisty  as  to  the  construction 
to  be  put  upon  the  memorandum  to  the 
charter-party.  If  there  had  been  but  one 
contingency  provided  for,  and  that  one 
was  "  prohibition  of  export  preventing 
loading,"  there  would  have  been  no  di£&- 
culty,  and  it  would  have  been  immaterial 
whether  the  words  "to  be  cancelled" 
were  read  as  importing  "ahaU  be  can- 
celled," or  only  "  may  be  cancelled ; "  in 
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other  words,  whether  on  the  happeninir 
of  the  event  the  charter  was  to  he  treated 
as  ahaolatelj  void  or  only  voidable.  But 
two  other  contingencies  are  mentioned, 
namelr,  "  the  event  of  war  and  blockade." 
A  decuuation  of  war  may  long  precede  a 
blockade  or  a  closing  of  the  ports.  The 
seat  of  hostilities  may  be  &r  off,  or  hos> 
tilities  may  terminate  before  reaching 
sach  a  stage.  The  meaning  put  upon  the 
words  in  their  application  to  one  of  the 
specified  events  most  be  pat  apon  them 
in  their  application  to  each  event. 

The  charter  mnst  of  course  be  construed 
without  reference  to  the  policy  of  insur- 
ance, and  as  if  the  contention  arose  be- 
tween the  charterer  and  the  shipowner. 
Suppose  the  shipowner  in  this  case, 
instead  of  stopping  at  Constantinople, 
had  gone  on  to  one  of  the  loading  ports 
with  the  intention  of  carrying  out  the 
durter,  and  had,  when  he  arrived  there, 
found  that  the  prohibition  had  been  or 
was  shortly  to  be  withdrawn,  but  that  he 
could  command  higher  freights  on  a  home- 
ward voyage,  was  he  to  be  at  liberty  then 
to  change  his  mind  and  to  fall  back  upon 
the  declaration  of  war  which  took  place 
and  which  he  knew  of  before  he  started 
from  Gtenoa  P  If  the  memorandum  means 
that  upon  that  event  the  charter  is  to  be 
treated  as  actually  cancelled,  he  may,  and 
it  would  be  a  good  defence  to  an  aiction 
by  the  charterer  for  refusing  to  receive 
the  cargo,  that  the  charter  had  ceased  to 
be  in  force.  Or  supposing  the  charterer 
found,  when  the  ship  arrived  at  the  port, 
that  he  could  ship  at  a  lower  rate  than 
the  chartered  freight,  he  might  set  up 
the  same  plea  as  an  excuse  for  not  ship- 
ping the  cargo.  I  cannot  think  that  the 
parties  intended  to  place  themselves  in 
this  position.  Nor  do  I  think  that  a  ver- 
bal agreement  by  the  two  not  to  treat  it 
as  cancelled  would  have  any  binding  force. 
By  the  hypothesis  the  charter  is  void,  and 
nothing  short  of  a  written  agreement 
would  have  the  effect  of  renewing  it, 
which  would  be  to  make  a  new  charter. 
The  word  charter  imports  a  writing.  A 
verbal  charter  is  a  thing  unknown  in 
maritime  commerce.  There  may  be  an 
agreement  on  the  one  hand  to  load  and  on 
the  other  to  carry,  but  the  security  and 
the  special  provisions  and  exceptions 
Vol.  48.---Q.B.,  O.P.  &  Exch. 


always  found  in  a  charter  would  be  want- 
ing. 

The  alternative  construction  would 
answer  every  purpose  intended  by  the 
parties,  and  be  free  from  inconvenience. 
If  it  is  voidable  only,  the  charter  would 
remain  in  force  until  one  of  the  parties 
elected  to  avoid  it,  but  it  would  be  op. 
tional  to  either  of  them  to  put  an  end  to 
it  upon  the  happening  of  either  of  the 
specified  events,  provided  he  did  so  within 
a  reasonable  time,  and  before  the  other 
party  had  altered  his  position  upon  the 
fiuth  of  his  having  waived  it.  If,  for 
example,  after  the  vessel  had  arrived  at 
Constantinople,  the  .  master  hatd  found 
that  the  ports  were  open,  it  would  have 
been  too  late,  after  what  occurred  at 
Cenoa,  for  him  to  quote  the  declaration 
of  war  as  a  ground  of  declaring  the  char- 
ter at  an  end. 

It  is  objected  that  this  construction  of 
words  requires  the  memorandum  to  be 
enlarged  by  adding  the  words  "  at  the 
option  of  either  of  the  parties."  But 
that  seems  to  me  necessarily  implied. 
The  memorandum  is  the  language  of  both 
parties,  and  Eunounts  to  an  agreement  that 
in  certain  events  the  charter  may  be  can. 
celled.  It  cannot  mean  that  if  both  con- 
cur they  may  cancel  it.  That  they  can 
do  at  any  time  without  tmy  previous 
agreement.  The  words  read  in  that  sense 
would  have  no  effect.  They  must,  as  it 
seems  to  me,  to  give  them  any  operation 
at  all,  mean  that  either  may  cancel.  Ex- 
press words  are  found  in  another  part  of 
the  charter,  but  that  is  where  an  option 
is  g^ven  to  one  party  only. 

Nor  do  I  tmnk  that  writing  or  any 
other  manual  act  is  necessary  in  order  to 
cancel.  It  is  sufi&cient  that  the  party 
elects  to  exercise  his  option,  and  notifies 
his  election  to  the  other  party. 

A  farther  objection  is  that  this  oon- 
straction  makes  the  memorandum  useless. 
But  its  purpose  will  appear  if  we  consider 
what  the  rights  and  obligations  of  the 
parties  would  have  been  without  it.  Sup- 
posing, for  example,  the  master  had 
reached  the  loading  port,  and  had  there 
received  information  that  it  was  likely  to 
be  soon  opened,  he  would  have  had  to  stay 
^ere  a  reasonable  time  to  see  if  that 
event  happened.  If  he  went  away,  and 
4R 
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the  prohibition  were  taken  off  a  few  dan 
afterwards,  the  charterer  might  say  he 
had  not  waited  long  enoogh.  The  char- 
terer might  be  in  the  same  dilemma  if  the 
shipowner  wished  to  stay  and  he  wanted 
to  dispose  of  his  goods  on  shore.  The 
object  of  the  memorandnm  was  to  avoid 
these  harassing  questions,  and  to  enable 
each  party,  as  soon  as  the  event  happened 
which  might  defeat  the  voyagfe,  to  pat  an 
end  to  it  and  to  all  possible  litigation  upon 
snch  a  qnestion. 

For  these  reasons  I  am  of  opinion  that 
the  charter  oontinned  in  force  np  to  the 
time  when  the  loading  became  imprac> 
tioable,  and  conseqasntly  that  the  assnred 
had  an  interest  in  the  chartered  ireight 
which  he  lost  by  the  "  restraint  of 
princes." 

Judgment  for  defendants. 


Solicitors — H.  C.  Coote,  agent  for  H.  A.  Adamaon, 
North  Shields,  for  pUintift ;  WiUiamaon,  Hill 
&  Co.,  agents  for  IngledeTT  &  Daggett,  Neir- 
eastle-on-Tyne,  tor  defendants. 


[IN  THE  COXJHT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Divition.) 

1879.      1       UIDOLET  AND  EDUONDSON  V. 

Jnne  27.  J  ooppook.* 

Vendor  and  Pwnhaser — Sals  of  Land — 
"  Outgoings"  to  he  paid  by  Vendor  till 
Oomp  letion — Oha/rgefor  Paving  wider  Local 
Improvement  Act 

By  the  Manchester  Oeneral  Improvement 
Act,  1851,  the  Town  Council  were  em- 
powered  to  order  streets  to  be  sewered  and 
pa/ced  by  the  vomers  of  the  adjoining  houses, 
and  im,  case  of  defami  by  such  owners  to  do 
the  work  themselves,  and  to  charge  the  re- 
spectvve  owners  with  their  proportionate 
part  of  the  expenses  ihereoff  to  be  recover- 
cd)le  by  action  of  debt;  amd  by  way  of 
additional  remedy  (he  Council  were  em- 
powered  to  require  payment  of  a/ny  sttch 
charges  from  the  person  who  should  Qion  or 

*  Coram  TjoiA  Coleridge,  OJt. ;  Btumrell,  L.J. ; 
and  Btett,  Xi.}, 


drf  any  time  iharecfieir  occupy  amy  sneik 
houses,  S^c,  and  to  Imy  (he  same  by  distress 
from  time  to  time,  to  the  extent  of  the  rent 
due  from  the  oeeupier  to  the  owner : — 

Held,  that  a  charge  made  upon  the  owner 
of  houses  under  the  aiove  sextons  was  an 
"  outgoing "  from  the  premises  within  the 
meaning  of  a  contract  between  the  vendor 
and  purchaser  of  such  houses,  which  pro- 
vided that  "  all  rents,  rates,  taxes  and  out- 
goings should  be  received  and  discharged 
by  the  vendor  up  to  the  time  of  completion." 

This  action  was  bronght  to  recover  a 
snm  of  702.  19«.  3d.  paid  by  the  plaintiffs 
in  respect  of  the  sewering,  paving  and 
draining  of  certain  premises  in  Grindlow 
Street,  Manchester,  ander  the  following 
circamBtances : — 

In  the  year  1873  the  Corporation  of 
Manchester,  nnder  the  powers  of  the 
Manchester  Improvement  Act,  1851,  per- 
formed certain  work  in  paving,  sewering 
and  draining  the  streets  adjacent  to  the 
premises  in  question,  and  called  npon 
their  owner  to  pay  his  share  of  the  ex- 
penses of  such  work,  amounting  to  some- 
thing over  lOOZ. 

The  owner  did  not  pay  the  snm  de- 
manded, and  sold  the  premises  to  one 
T.  L.  Bnshton.  On  the  28th  of  Ajnil, 
1877,  the  defendant  entered  into  a  con- 
tract with  Bushton  for  the  purchase  of 
the  premises.  No  conveyance  to  the  de- 
fendant was  actually  executed.  The 
contract  contained  a  clause  to  the  effect 
that  the  premises  were  sold  subject  to 
all  rights  of  road  and  way,  Sec.,  "  and  to 
Qte  payment  of  claims  and  demands  made 
or  to  be  made  for  the  forming,  paving  and 
sewering  of  any  adjoining  road,  str^t  or 
way,  and  to  existing  leases  and  tenancies." 

On  the  29th  of  June,  1877,  the  defen- 
dant contracted  for  the  sale  of  the 
? remises  to  the  plaintiff  Edmondson. 
'he  contract  contained  the  following 
stipulation : — "  All  rents,  rates,  taxes  and 
ontffoings  shall  be  received  and  discharged 
by  the  vendor  np  to  the  time  of  comple- 
tion, snch  rents  and  outg^oings  to  be  ap- 
portioned if  necessary." 

In  pursuance  of  the  agreements  between 
Bnshton  and  the  defendant,  and  between 
the  defendant  and  Edmondson,  by  a  con- 
veyance dated  the  7th  of  Augnst,  1877, 
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Boshton,  at  ihe  reqaest  of  ihe  defendant, 
oonveyed  the  premises  direct  to  the  plain- 
tiffs. In  that  oonveyance  the  defendant 
entered  into  the  usual  covenant  that  he 
had  not  encumbered. 

Before  the  conveyance  was  executed, 
the  corporation  had  claimed  payment  of 
the  sum  due  to  them  for  paving,  ice.,  from 
Rnshton.  Bush  ton  paid  them  on  the 
15th  of  May,  1877,  a  sum  of  302.  on  ac- 
count. The  defendant  was  in  possession 
for  three  months  before  the  sale  to  the 
plaintiffs,  during  which  time  a  tenant  was 
in  occupation  of  the  premises,  but  no 
claim  was  made  against  him  by  the  cor- 
poration. But  in  October,  1877,  the  cor- 
poration claimed  the  balance  due  to  them 
on  the  paving  account  from  the  plaintiffs. 
The  plaintiffs  paid  the  amonnt  due, 
702.  198.  3d.,  and  now  brought  this  action 
to  recover  the  amount  so  paid  from  the 
defendant  as  an  "  outgoing"  from  the 
property  payable  before  the  completion  of 
the  purchase. 

The  material  parts  of  the  Manchester 
General  Improvement  Act,  1851  (14  <k  15 
Yiot.  0. 119),  are  as  follows :— . 

By  sections  15  and  17  the  Town  Coun- 
cil were  empowered  to  order  streets  to  be 
sewered  and  paved  by  the  owners  of  the 
adjoining  premises ;  and  in  case  of  default 
by  such  owners  to  do  the  work  themselves, 
and  to  charge  the  respective  owners  with 
their  proportionate  part  of  the  expenses 
thereof,  to  be  recoverable  by  action  of 
debt. 

Section  18  enacts  that,  "  By  way  of 
additional  remedy  it  shall  be  lawful  for 
the  Council,  whether  snob  demand  shall 
have  been  made  upon  the  owner  or  not, 
to  require  the  payment  of  aU  or  any  part 
of  such  charges  and  expenses  from  the 
person  who  shall  then  or  at  any  time 
thereafter  occupy  such  houses  or  ground, 
and  in  defoult  of  payment  thereof  by  such 
ooonpier  on  demand  by  the  Council,  the 
same  may  be  levied  by  distress,  &o.,  out 
of  the  rent  from  time  to  time  becoming 
due  in  respect  of  the  said  houses  or 
ground,  as  i£  the  sEime  had  been  actually 
paid  to  such  owner  as  part  of  such  rent." 

By  section  19,  "  In  no  case  except  as 
hereinafter  mentioned  shall  any  occupier 
be  liable  to  pay  more  money  in  r^ 
speot  of  such  charges  and  expenses  as 


aforesaid  than  the  amount  of  rent  dae 
&om  him  at  the  time  of  the  demand  made 
upon  him  for  such  charg^es  and  expenses 
in  case  he  shall  pay  the  same  or  any  part 
thereof  on  demand,  or  at  the  time  of  the 
issuing  of  the  warrant  of  distress  or  the 
levying  thereof  in  case  such  charges  and 
expenses  or  any  part  thereof  shall  be  levied 
by  distress." 

The  case  was  tried  at  Manchester 
Spring  Assizes,  1878,  before  Lopes,  J., 
without  a  jury. 

His  LordiJiip  reserved  the  case  for 
farther  consideration,  and  on  the  2nd  of 
December  gfave  judgment  for  the  defen- 
dant, holding  that  the  covenant  in  the 
defendant's  agreement  with  the  plaintiffs 
was  applicable  only  to  apportionable  out- 
goings, and  therefore  not  to  the  payment 
in  respect  of  which  the  plaintiffs'  claim- 
was  brought. 

The  pluntiffs  appealed. 

Edwards  (J.  W,  Lotoe  with  him),  for 
the  plaintifiGs.— The  charge  made  by  the 
corporation  is  an  "outgoing"  from  the 
premises.  This  is  shewn  by  section  18  of 
the  Act,  which  makes  it  recoverable  from 
the  tenant.  The  outgoings  referred  to  in 
the  covenant  are  to  be  apportioned  "  if 
necessary."  That  shews  that  other  out- 
goings besides  apportionable  outgoings 
are  intended.  [He  was  stopped  by  tiae 
Court.] 

Qorst  and  /.  F.  Leete,  for  the  defendant. 
— The  sum  demanded  by  the  corporation 
is  not  a  charge  upon  the  land,  but  a 
penalty  upon  tiie  owner  who  neglects  to 
do  the  sewering,  <fcc.,  when  ordered  to  do 
it — TidsweU  v.  Whitworth  (1),  and  the 
observations  of  Willes,  J.,  on  that  case  in 
Thomps(m  v.  Lapworth  (2).  Sections  18 
and  19  of  the  Improvement  Act  are  care- 
fully drawn  so  as  to  prevent  loss  falling 
upon  the  occupier.  They  merely  provide 
a  machinery  for  attaching  the  owner's 
money  in  his  tenant's  hand.  The  owner 
who  has  to  pay  is  the  owner  who  has 
made  default  and  no  other.  The  plain- 
tiffs need  not  have  paid  this  money  and 
have  paid  it  in  their  own  wrong. 

(1)  36  Law  J.  Kep.  C.P.  103;  s.  c.  Law  Rep.  3 
C  P  826 

"(2)  37  Law  J.  Rep,  C.P.  74;  ».  c.  Law  Rep.  8 
O.P.  149, 
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If,  however,  the  charge  in  qaestion 
could  ever  have  become  a  charge  affecting 
the  defendant,  it  could  only  become  so 
nnder  section  15,  on  demand  being  made- 
No  snch  demand  was  made  on  the  plain- 
tiffs. Again,  the  corporation  could  only 
have  recovered  against  the  defendant, 
after  demand,  to  the  extent  of  three 
months'  rent.  ■  Therefore  if  the  plaintiSs 
are  entitled  to  recover  at  all  it  can  only  be 
to  the  extent  of  three  months'  rent.  The 
plaintiffs  claim  nnder  the  contract  of  the 
29th  of  Jnne,  But  that  contract  is  merged 
in  the  conveyance  which  contains  no 
covenant  to  pay  outgoings.  These  charges, 
if  they  are  outgoings,  were  not  known  to 
either  party  before  the  purchase,  the  pur- 
chase  is  now  completed,  and  it  is  too  late 
for  the  pladntiffs  to  ask  for  compensation 
— Manton  v.  Thacker ;  Ex  parte  Orot- 
haw  (3). 

Lord  Oolbbidqe,  C.J. — This  was  an 
appeal  from  a  judgment  of  Lopes,  J.,  in 
&vonr  of  the  defendant,  in  an  action  on 
a  contract  in  writing  which  contained  an 
agreement  in  the  following  words: — ' 
"  All  the  rent,  lates,  taxes  and  outgoings 
payable  in  respect  of  the  premises  shall 
be  received  and  discharged  by  the  vendors 
up  to  the  time  of  completion,  such  rents 
and  outgoings  being  apportioned  if  neces- 
sary." The  action  is  to  recover  a  sum 
of  701.,  beiog  a  balance  of  a  certain 
sum  of  money  said  to  be  due  to  the  cor- 
poration of  Manchester,  for  paving,  sewer- 
ing and  improving  a  street  adjacent  to 
the  premises  which  are  the  subject  of 
the  contract.  The  plaintiffs  bought  the 
premises  of  the  defendant,  subject  to  the 
covenant,  and  were  called  on  by  the  cor- 
poration  to  pay  and  paid  the  balance  of 
the  sum  due,  and  the  question  is  whether 
the  defendant  ought  or  ought  not  to  repay 
to  the  plaintiffs  the  amount  so  paid.  The 
plaintiffs  have  had  to  pay  the  money 
nnder  the  provisions  of  the  Manchester 
Improvement  Act,  1851.  It  is  not  ne- 
cessary to  enter  into  a  discussion  of  all 
the  sections  of  that  Act  and  for  this  rea- 
son :  Whatever  may  be  the  construction 
of  certain  portions  of  the  Act  it  is  clear 
that  if  and  when  the  owner,  whosoever 

(8)  88  Lew  Times,  N.S.  209.      . 


he  may  be,  has  a  tenant,  the  money  cam 
be  recovered  from  that  tenant  by  the 
process  pointed  out  in  sections  18  and 
19,  that  is  to  say,  by  successive  dis- 
tresses for  such  portion  of  the  sum  as 
is  due  for  rent  which  by  notice  the 
tenant  can  be  prevented  from  paying 
to  the  landlord.  I  say  nothing  what- 
ever as  to  whether  each  successive 
owner  can  be  personally  made  to  pay, 
but  clearly  the  tenant  can,  tuid  so  pay- 
ment can  be  enforced  &om  the  landlord 
80  to  speak  through  the  sides  of  the 
tenant.  In  this  case  the  sum  paid  is  an 
outgoing  payable  in  respect  of  the  pre- 
mises, it  is  an  outgoing  which  can  be 
recovered  from  the  tenant  of  the  premises 
from  time  to  time,  and  only  in  his  capacity 
of  tenant,  and  therefore  is  an  outgoing 
from  the  premises.  The  vendor  has  on- 
dertaken  up  to  the  time  of  completion  to 
pay  such  oui^ings  ;  this  is  an  outgoing 
to  which  the  premises  were  liable  before 
that  time,  and  therefore  the  defendant  is 
bound  to  pay  it.  I  think  it  is  due  to  my 
brother  Lopes  to  mention  the  ground  upon 
which  he  decided  the  question,  a  ground 
on  which  the  case  has  not  been  ai^ed  at 
any  length  before  us.  He  decided,  not  on 
the  question  of  liability,  bat  on  the  words 
of  the'covenant,  saying  that  this  payment 
did  not  come  within  the  covenant 
which  contained  the  words,  "  such  rents 
and  outgoings  being  apportioned  if  ne- 
cessary," and  therefore  could  only  apply 
to  apportionable  outgoings.  Now  if  the 
words  "  if  necessary  "  had  been  left  out, 
there  would  have  been  much  force  in  that 
argument,  bnt  I  think  those  words  have 
been  overlooked,  and  they  appear  to  me 
to  shew  that  some  of  the  taxes  and  out- 
goings contemplated  may  not  be  appor- 
tionable. Taxes  like  the  property  tax 
are,  no  doubt,  apportionable,  and  such 
onl^oings  must  be  apportioned,  but  in 
cases  like  this  a  full  interpretation  should 
be  given  to  all  the  words  of  the  section, 
and  the  words  "  if  necessary "  seem  to 
contemplate  some  outgoings  in  which 
apportionment  is  not  necessary  because 
they  are  not  apportionable.  This  charge 
seems  to  be  one  of  them,  and  the  defend- 
ant has  not  discharged  it  though  liable  to 
do  so.  I  ought  to  say  that  I  do  not  wish 
to  derogate  in  any  way  from  the  cases 
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which  have  been  cited  which  are  cases  of 
landlord  and  tenant,  and  have  nothing 
to  do  with  the  liability  of  successive 
owners. 

BsAHWELL,  L.J. — I  am  of  the  same 
opinion.  Onr  decision  is  not  inconsistent 
with  that  in  Tiigwell  v.  WJdtworth  (1). 
In  that  case  the  landlord  had  covenanted 
to  pay  for  all  impositions  which  had  be- 
come payable  in  respect  of  the  premises. 
If  he  had  paid  he  could  not  have  come 
upon  the  tenant  for  repayment,  and  it  was 
held  that  he  could  not,  by  omitting  to  do 
his  duty,  render  the  tenant  liable. 

BsiTT,  L.J.,  concurred. 

Judgment  for  the  plaintiffs. 


Solidtota — ^Fitman  &  Lowe,  agents  fi»  J.  R  & 
B.  Whitworth,  Manchester,  for  plaintiflEs; 
Se-well  &  Edwards,  agents  for  F.  J.  Harlow, 
Han  cheater,  for  defendant. 


the  Judge  of  the  Coventry  Gounly  Court 
was  ordered  to  hear  and  adjudicate  upon 
an  application  made  by  the  plaintiff  for 
the  attachment  of  the  defendants  in  an 
action  of  Martm  v.  Bamnitter  and  others^ 
for  disobedience  to  an  injunction  granted 
by  the  Judge  to  restrain  a  nuisance  for 
which  the  plaintiff  had  claimed  and  ob- 
tained damages. 

The  facts  of  the  case  are  fully  stated 
in  the  report  of  the  decision  of  the  Court 
below. 

On  appeal — 

Dugdale  and  Wiiberforee,  for  the  defend- 
ants in  Martin  v.  Bannister. 

Bigham,  in  support  of  the  rule. 

The  arguments  were  substantially  the 
same  as  those  employed  in  the  Court 
below. 


A 


Bbamwell,  L.J. — I  am  of  opinion  that 
this  judgment  ought  to  be  afBrmed,  and 
I  agree  entirely  with  the  reasons  given 
by  me  Lord  Cluef  Baron  and  Baron  Pol- 
lock for  their  judgment,  and  it  is  not 
necessazy  for  me  to  add  a  word  more. 
^*^^^^i;<^cQi,^I^/^arC>^^  There  is  one  remark,  however,  which  I 
'  'would  like  to  make.    The  argument  is 


THE  QUBBN  «.  HASINaTON.* 


[DT  THE  COUBT  OF  APPEAL.] 
{Aipipeal  from  tAe  Divisionai    Court  for 
Q.B.,  O.P.  and  Etsoh.  Divisions,) 
1879.    "I 
July  1.  / 

Oown^  Court  Jurisdiction — Jtyunetion  to 
restrain  a  Nttisanoe — Power  to  enforce  066- 
dience  by  Attadunent — Judicature  Act, 
1873,  sect.  89. 

In  an  action  for  nuisance  brought  in  a 
County  Court  where  the  claim  for  damage 
is  within  the  limits  of  its  jtmsdiction,  the 
Judge  has  power  to  grant  an  iiyunction 
restraining  the  nuisance,  and  also  to  enforce 
obedience  by  attachment. 

This  was  an  appeal  from  a  decision  of 
the  Divisional  Court  for  the  Q.B.,  C.P. 
and  Ezch.  Divisions  which  will  be  found 
reported  48  Law  J.  Rep.  (Q.B.,  C.P.  and 
Ezch.)  800. 

By  that  decision  a  rule  in  the  nature 
of  a  mandamiu  was  made  absolute,  and 

*  Coram  Biamwell,  L.J.;  Brett,  LJ. ;  and 
Cotton,  LJ. 


that  section  89  gives  no  new  jurisdiction 
to  the  Court,  and  that  when  a  man  ap- 
plies to  a  County  Court  for  damages  and 
an  injunction  at  the  same  time,  he  sets 
up  two  causes  of  action,  one  actual 
damage  already  suffered,  and  the  other 
damage  apprehended  in  the  future.  That 
doctrine  is  too  subtle.  I  am  not  sure 
whether  the  County  Court  would  have 
jurisdiction  if  the  only  cause  of  action 
were  apprehended  damage ;  but  if  there 
has  been  actual  damage,  there  is  but  one 
cause  of  action  for  which  there  are  two 
remedies — damages  and  an  injunction. 
The  County  Court,  then,  has  power  to 
entertain  a  claim  for  damages,  and  at 
the  same  time  for  an  injunction  to  pre- 
vent a  repetition  of  the  injury.  Tnen 
as  to  attachment,  it  seems  to  me  scarcely 
necessary  to  do  more  than  shew  that  an 
injunction  may  be  granted  in  order  to 
prove  that  attachment  may  be  granted 
also.  I  really  do  not  know  whether  in 
any  case  it  would  be  possible  to  enforce 
an  injunction  by  indictment,  as  has  been 
suggested.    All  I  can  say  is  I  never  heard 
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of  snoh  a  prooeeding,  and  if  that  were 
ihe  only  way  to  enforce  it,  an  injunc- 
tion would  be  nugatory.  Then  it  is 
said  an  attachment  is  not  part  of  the 
remedy  given  by  the  Court,  but  a  punish- 
ment inflicted  for  disobedience  to  the 
injunction.  But  that  is  not  really  so. 
It  is  a  part  of  the  remedy,  which  con- 
sists of  an  inunction  and  consequent 
attachment.  The  remedy  is  in  fact  an 
injunction  enforceable  by  attachment. 

Bbstt,  L.J. — ^The  first  point  argued 
before  us  was,  that  the  Gonuty  Court  has 
no  power  to  issue  an  injunction,  because 
it  is  said  an  injunction  is  not  a  remedy 
but  a  cause  of  action.  I  cannot  see  how 
an  injunction  can  possibly  be  called  a 
cause  of  action.  If  it  were  so,  it  must 
exist  before  the  action  is  brought.  But 
an  injunction  does  not.  One  cause  of 
action  is  the  existence  of  a  nuisance. 
Another  may  be  the  apprehension  or 
threat  of  a  nuisance.  Those  are  both 
causes  of  action,  but  it  may  be  that  when 
there  is  only  a  threat  of  a  nuisance  it 
may  not  be  within  the  jurisdiction  of  the 
County  Court  to  grant  an  injunction. 
That  point  I  do  not  decide.  But  here 
there  is  a  clear  cause  of  action.  That 
cause  of  action  is  the  existence  of  a  nui- 
sance. But  it  is  said  that  on  such  a 
cause  of  action  the  County  Court  could 
not  issue  an  injunction.  The  Judicature 
Act,  section  89,  says,  as  regards  the  juris- 
diction of  the  County  Court,  that  it 
"  shall,  as  regards  all  causes  of  action 
within  its  jurisdiction  for  the  time  being, 
have  power  to  grant  and  shall  grant  in 
any  proceeding  before  such  Court,  such 
relief,  redress,  or  remedy,  or  combination 
of  remedies  ...  in  as  full  and  ample  a 
manner  as  might  and  ought  to  be  done 
in  the  like  case  by  the  High  Court  of 
Justice."  As  soon  as  it  is  admitted  tiiat 
an  injunction  is  not  a  cause  of  action 
but  a  remedy,  the  power  of  the  County 
Court  to  grant  an  injunction  becomes 
dear  beyond  qaestion. 

Then  it  is  said  that  the  County  Court 
has  no  power  to  commit  for  disobedience 
to  the  mjunction,  for  the  commitment  is 
not  a  "  remedy  "  but  a  punishment  for 
disobedience.  It  is  plain  that  the  High 
Qonrt  would  have  power  to   commit  if 


the  action  were  in  the  High  Court; — 
that  the  Court  would  grant  an  injunc- 
tion, and  commit  the  person  against 
whom  it  was  granted,  until  it.  was 
obeyed.  It  may  be  that  that  power 
was  given  to  the  Court  by  section  16 
of  the  Judicature  Act,  1873,  or  it  may 
be  it  is  derived  from  Order  XLII.  rule  5 
(which  rule  probably  meant  that  whereas 
an  injunction  in  Chancery  was  followed 
by  attachment,  and  the  same  rule  was  to 
hold  good  at  Common  Law,  there  were 
some  other  orders  not  strictly  to  be  called 
injunctions,  and  the  rule  was  intended  to 
supply  a  remedy  both  as  to  injunctions 
properly  so  called  and  to  those  other  forms 
of  Order).  But  whether  it  is  derived 
from  that  rule  or  not,  it  is  clear  the  High 
Court  would  have  the  power  if  the  action 
had  been  brought  there.  Then  is  the 
attachment  part  of  the  remedy,  or  a 
punishment  P  It  it  were  a  punish, 
meut,  the  Court  cotdd  not  take  it 
off.  No  Court  has  power  to  take  off  a 
punishment  which  it  has  once  inflicted. 
But  the  power  of  the  Court  to  take  off 
the  attachment  on  the  injunction  being 
obeyed  shews  that  it  is  a  part  of  the 
redress  given  in  order  to  9nforce  the  in- 
junction in  favour  of  the  party  who  ob- 
tains the  injunction,  and  not  a  punish- 
ment inflicted  on  the  party  against  whom 
it  is  obtained.  And  as  the  attachment 
is  part  of  the  redress,  the  County  Court 
has  a  right  not  only  to  grant  an  injunc- 
tion but  to  enforce  it  by  attachment. 

CoTTOH,  L.J. — There  are  two  questions 
which  we  have  to  decide  in  this  case. 
First,  has  a  County  Court  jurisdiction  to 
grant  an  injunction  where  a  case  comes 
before  it  in  which  a  nuisance  is  actually 
committed?  Secondly,  if  so,  can  the 
County  Court  enforce  the  injunction  by 
attachment  P 

Now  there  were  two  ways  in  which 
injunctions  could  be  granted  in  Chancery. 
Where  the  applicant  had  apprehensions, 
and  good  reasons  to  apprehend,  that  a 
nuisance  would  be  committed,  the  Court 
would  grant  an  injunction.  But  there 
was  another  way  in  which  the  Court  of 
Chancery  would  grant  an  injunction, 
namely,  as  an  additional  remedy  where 
there  had  been  actual  damage  done.     All 
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the  Oommon  Law  Oouris  could  do  in 
BQch  a  case  was  to  gire  damages.  All 
the  Conrt  of  Chancery  conld  do  was  to 
grant  an  injunction  to  prevent  a  repetition 
of  the  injury.  That  this  was  merely  an 
additional  remedy  or  redress,  and  not  a 
new  caase  of  action  different  &om  any  re- 
cognised hy  the  Common  Law  Courts,  is 
shewn  by  the  fact  that  the  Court  of  Chan- 
cery conld  give  no  damages  but  only  an  in- 
junction, and  the  Common  Law  Courts  no 
injunction  but  only  damages.  Having  re- 
gu^l  to  this,  it  is  unnecessary  to  decide 
whether  the  County  Court  has  power  to 
restrain  merely  anticipated  wrong.  Here 
we  have  a  wrong  which  has  been  actually 
committed,  which  the  Court  could  deal 
with  in  an  action  for  damages.  A.nd  sec- 
tion 89  of  the  Judicature  Act,  1873,  gives 
the  County  Court  power  to  grant  the 
remedy  formerly  applied  by  the  Court  of 
Chancery,  which  under  the  Judicature 
Acts  the  High  Conrt  is  enabled  to  apply. 
As  to  the  second  point  it  seems  to  me 
that  the  County  Court  has  power  to  en- 
force its  injunctions  in  the  appropriate 
way  by  attachment.  The  power  seems  to 
me  to  be  given  by  section  89,  and  must 
be  exercised  in  the  manner  and  form 

rrinted  ont  by  the  County  Conrt  rules, 
do  not  rely  on  the  rule  as  giving  juris- 
diction, but  merely  as  regulating  the 
manner  in  which  it  is  to  be  exercised. 

Appeal  ditmissed. 


S(dieitor8 — Chester  &  Co.,  agenta  for  Q.  K  Qiles, 
Nuneaton,  for  plaintiff;  E.  Flnker,  agent  for 
J.  Eetlin,  Nuneaton,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879,     "I     wnnn  (appellant)  v.  fob- 
May  23.   j         rksteb  {retpondent). 

Mines — Goal  Mine — Neglect  of  General 
Rules  wider  86  ^  36  Viet.  e.  76.  ».  61— 
Liability  of  Agent  as  weU  as  Manager. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.G.  140.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.      1     1U80K  «.  THE  WIBBAL  HiaHWAT 

May  14.  j  board. 

Practice — County  Court  Appeals — 13  &■ 
14  Vict.  c.  61.  ».  14—30  &■  31  Vict.  e.  142, 
s.  13—38  8r  89  Vict.  c.  60.  s.  &— Appeal 
from  Oamishee  Order. 

The  statutes  giving  a  right  of  appeal 
from  the  Oomtty  Court  extend  only  to  an 
appecUfrom  a  decision  in  a  cause  or  action. 

A  garnishee  order  is  therefore  not  the 
sulyect  of  appeal,  not  being  made  in  the 
action. 

In  this  case  a  rule  had  been  obtained 
calling  on  the  plaintiff,  who  had  recovered 
judgment  in  the.  County  Court  of  Cheshire 
against  the  defendants,  to  shew  cause 
why  a  garnishee  order  made  by  the 
Judge  of  the  County  Conrt  on  the  Slst 
of  January,  1879,  should  not  be  set 
aside.  The  defendants  moved  the  rule  on 
the  grounds  that  the  North  and  South 
Wales  Bank,  who  had  been  made  gar- 
nishees, were  not  indebted  to  them,  and 
that  the  money  in  the  hands  of  the  bank 
attached  by  the  order  was  not  such  as 
could  be  attached. 

The  County  Conrt  Judge  not  having 
fiimished  a  copy  of  his  notes,  the  defen- 
dants applied  to  the  Divisional  Court 
within  eight  days  from  the  Slst  of  Jan- 
nary  for  an  order  to  compel  the  Judge  to 
supply  his  notes  for  the  purpose  of  the 
motion  by  wa^  of  appeal  being  made. 
The  Ooiurt  rernsed  to  make  the  order 
asked  for,  but  on  the  10th  of  Febmaiy 
the  notes  having  been  then  obtained, 
heard  the  motion  and  granted  a  rule  nisi. 

It  was  now  objected  that  the  motion 
had  been  made  too  late,  having  been 
after  the  eight  days  given  by  38  &  39 
Vict.  c.  60.  8.  6,  within  which  appeals  by 
motion  are  authorized,  and  Tennant  v. 
Bawlings  (1)  was  cited. 

Thb  Coubt  (2),  not  being  agreed  upon 
the  point,  decided  to  hear  the  case,  leav- 
ing the  plaintiff  to  go  to  the  Court  of 
Appeal. 

T.  H.  James  shewed  cause, — There  is  a 
further  preliminary  objection  to  the  hear- 

(1)  Law  Bep.  4  CS.  D.  188. 

(2)  Cookbiuii,  L.C.J.,  and  Mellor,  3. 
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lltaton  T.  Wirml  Highmay  Board,  Q.B. 
ing  of  this  appeal.  An  order  of  a  County 
Conrt  Jodge  npon  a  garnishee  sammons 
is  not  the  subject  of  appeal  at  all.  There 
was  no  appeal  under  9  &  10  Vict.  c.  96, 
and  the  right  of  appeal  was  first  given 
by  13  <Jb  14  Vict  c.  61.  s.  14  (3),  bat  that 
was  limited  by  being  given  to  "  either 
party  in  any  canse"  within  the  jurisdic- 
tion conferred  by  the  Act.  Under  the 
Act  the  decisions  in  Besvriek  v.  Boffey 
(4)  and  Fraser  v.  FothergUl  (5),  ex- 
pressly shew  that  there  was  no  right  of 
appeal  except  by  the  original  party  and 
in  the  action.  A  garnishee  order  is  not 
made  in  the  action  but  is  a  serarate  pro- 
ceeding. Then  came  19  A  20  Vict.  c.  108. 
s.  68,  which  extended  appeals  to  replevin 
and  interpleader,  but  not  to  anything 
else ;  then  the  80  k  31  Vict.  c.  142.  s.  13, 
which  gave  an  appeal  with  the  leave  of 
the  Judge,  in  actions  where  it  was  not 
then  allowed,  but  did  not  apply  to  a 
garnishee  order  outside  the  original  ac 
tion  (6).  It  cannot  be  contended  that  38 
&,  39  Vict.  c.  50.  a.  6,  has  enlarged  the 
right  of  appeal,  for  that  section  is  limited 
to  regulating  procedure,  and  giving  a 
simpler  mode  of  appeal.  The  matter 
therefore  rests  upon  the  earlier  statutes, 
and  the  principle  of  their  construction 
may  be  seen  in  Oarr  v.  Stringer  (7),  to  be 
that  no  appeal  is  given  except  from  a 
decision  on  the  cause,  not  therefore  from 
an  interlocutory  order  nor  from  a  gae- 
nishee  order. 

F.  Marshall,  contra. — It  is  not  correct 
to  assume  that  the  garnishee  is  outside 
the  action.  He  becomes  a  party  to  the 
action  immediately  on  the  order  being 

(3)  13  &  14  Vict.  0. 61.  8. 14.—';  If  aither  party 
in  any  cause  of  the  amoant  to  which  jnrisdiction 
is  given  to  the  County  Courts  by  this  Act  shall  be 
dissatisfied  with  the  determination  or  direction  of 
the  Court  in  point  of  law,  or  npon  the  admission 
or  rqection  of  any  evidence,  such  party  may 
appeal  from  the  same  to  any  of  the  superior 
Courts  of  Common  Law  at  'Westminster." 

(4)  23  Law  J.  Hep.  Exch.  89. 

(5)  23  Law  J.  Eep.  C.P.  68. 

(6)  30  &  31  Vict  c.  142.  a.  13.— "An  appeal 
from  the  decision  of  a  County  Court  on  the  same 
gronnda  and  subject  to  the  same  conditions  as  are 
proTided  by  IS  &  14  Vict  e.  61.  8.  14,  shall  be 
allowed  in  all  actions  of  ejectment,  and  with  the 
leave  of  the  Judge  an  appeal  shall  be  allowed  in 
actions  in  which  an  appeal  is  not  now  allowed  if 
the  Judee  shall  think  it  reasonable  and  proper 
that  BucE  appeal  should  be  allowed." 


made,  and  that  being  so  the  order  Is  on« 
made  in  the  action  and  an  appeal  lies. 
Bat  even  treating  this  as  interloontory, 
sinoe  the  decision  in  Oarr  y.  Stringer  (7), 
appeals  from  interlocutory  orders  in  a 
Gonuty  Coort  have  been  heard  and  al- 
lowed— Hare  v.  Iiea  (8). 

OocEBUSN,  L.O.J. — I  am  reluctant  to 
decide  the  case  on  the  preliminary  objec- 
tion, and  I  reg;ret  the  construction  of  the 
14th  section  of  13  &  14  Vict.  o.  61, 
which  limits  the  words  "  either  party  in 
any  cause  "  in  the  manner  laid  down  in 
Betioiek  v.  Boffey  (4).  I  cannot,  how- 
ever, see  any  difference  between  the  lan- 
guage of  that  statute  and  the  language  of 
section  13  of  the  Act  of  1867 ;  the  one 
speaks  of  an  appeal  being  "  in  a  cause," 
the  other  "in  an  action,"  and  the  ex. 
pressions  do  not  seem  to  me  to  be  c^ 
able  of  being  distinguished.  Here  the 
garnishee  is  not  a  party  to  the  action, 
and  according  to  the  above  decision,  that 
which  is  done  incidentally  to  an  action  is 
different  from  that  done  in  an  action. 
We  cannot,  therefore,  I  think,  with  those 
decisions  which  have  been  cited  before  us, 
put  any  other  interpretation  on  the  sta- 
tute than  that  it  does  not  apply  to  give  a 
right  of  appeal  against  an  ottler  between 
the  plaintfGT  and  a  third  party. 

l^LLOB,  J. — I  am  of  the  same  opinion 
upon  consideration  of  the  authorities, 
and  &iling  to  see  any  distinction  between 
the  Acts.  If  the  words  had  been  "  in  any 
action  or  matter  "  it  would  have  shewn  a 
disposition  on  the  part  of  the  legislature 
to  enlarge  the  word  "  canse"  us^  in  the 
earlier  Act ;  but  as  this  was  not  done,  and 
only  the  word  "  action  "  substituted  for 
the  equivalent  word  "cause,"  I  think  no 
intention  to  give  wider  right  of  appeal 
can  be  inferred.  In  this  case,  therefore, 
of  a  garnishee  order,  the  appeal  is  not 
given,  and  the  rule  must  be  discharged. 

Bmie  discharged. 

Solicitors — Walker,  Son  &  Field,  agent*  for  Pea- 
cock, Cooper  &  Gregory,  Liverpod,  for  plaintiff; 
CunliSe,  Beaumont  8c  Dayenport,  agents  for 
W.  H.  Churton,  Liverpool,  for  defendants. 


(7)  E.,  B.  &  R  128. 

(8)  Law  Bep.  8  Ch.  295. 
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[IN  THB  COURT  OF  APPKAL.] 
(Appeal  from  the  ExoTtequer  THvuion.) 

1879.     1  AHBASN  V.  BELLMAN. 

Jane  17.  J         sbdgwick  v.  ahbabn.* 

Landlord  and  Tenant — NoUce  to  Quit, 
Sufficieney  of—"  Optional  Notice." 

A  landlord  gave  his  yearly  tenant  era 
months'  notice  to  quit,  in  the  usual  form; 
and  in  the  same  document  gave  himfwrther 
notice  that  he  would  allow  him  to  retain 
possession  of  the  premises  after  the  ex- 
piration of  the  notice,  at  an  increased  rent 
payable  in  advance: — Held  (hy  Bbah- 
wjLL,  L.J.,  Cotton,  L.J, ;  Bbbtt,  L.J., 
dissenting),  a  sufficient  notice  to  quit,  not 
vitiated  by  ^  further  notice  contained  in 
the  same  document. 

These  were  appeals  firam  judgments 
of  Lopes,  J.,  at  trial.  The  first  case  was 
an  action  of  ejectment  to  recover  pos- 
session of  certain  premises  of  which  the 
defendant  was  tenant  from  year  to  year 
to  the  plaintiff  at  the  rent  of  90{.  The 
second  was  an  action,  originally  brought 
in  the  Chanceiy  Division,  claiming  specific 
performance  and  damages  for  the  breach 
of  a  contract  to  give  the  plaintiff  Sedgwick 
possession  of  the  premises  in  respect  of 
which  the  first  action  was  brought. 

The  sole  question  in  both  actions  wtis 
the  validity  of  a  notice  to  quit,  served  by 
the  plaintiff  Aheam  upon  the  defendant 
Bellman  on  the  29th  of  October,  1877, 
which  was  in  the  following  terms : — 

"  I  hereby  give  you  notice  to  quit  and 
deliver  up  possession  of  the  shop,  pre- 
mises and  showrooms  situate  and  being 
in  Moss  Street,  Liverpool,  and  now  held 
by  you  as  tenant  to  me,  upon  May  1, 
1878.  And  I  further  give  yon  notice 
that  should  you  wish  to  retain  possession 
after  the  date  herainbefore  mentioned 
the  annual  rental  of  the  premises  now 
held  by  you  from  me  will  be  1601.,  payable 
quarterly  in  advance."  On  receipt  of 
this  notice,  the  defendant  refused  to  en- 
tertain the  proposition  that  he  should 
remain  at  an  increased  rent,  and  refused 
to  quit  the  premises  on  the  1st  of  May. 

Lopes,  J.,  held  the  notice  to  be  bad,  aa 

•  Coram   Bpamwell,  L.J.;    Brett,  L.J.;    and 
Cotton,  L.J. 

VoL|48.— 0.3.,  CP.  &  EzcK. 


being  ambiguous  and  optional,  on  the 
authorifyof  Lord  Mansfield's  judgment 
in  Doe  d.  Matthews  v.  Jackson  (1),  and 
gave  judgment  for  the  defendant  in  the 
first  case,  and  for  the  plaintiff  in  the 
second. 
The  plaintiff  Aheam  appealed. 

(Jha/rlea  MusseU  and  T.  Jamss,  for  the 
plaintiff. — The  notice  is  good.  There 
oould  have  been  no  doubt  about  it  if  the 
notice  itself  and  the  subsequent  offer  had 
been  written  on  separate  pieces  of  paper. 
In  Doe  d.  Matthews  v.  Jackson  (1)  an  al- 
ternative notice  (in  the  same  sense  that 
this  is  alternative)  was  held  good,  and 
that  decision  is  really  in  &voar  of  the 
plaintiff.  All  that  Lord  Mansfield's  deci- 
sion in  that  case  comes  to  is  this,  that 
swposing  the  tenant  were  to  accept  the 
offer,  the  landlord  could  not  proceed  to 
eject  under  his  notice.  But  here  the  offer 
was  not  accepted,  and  the  notice  is  not 
thereby  vitiated. 

This  is  not  an  "optional  notice"  to 
quit,  i.e.,  a  notice  that  the  tenant  may 
quit  or  not  as  he  likes,  but  a  good  notice 
to  quit  followed  by  an  offer  of  a  fresh 
tenancy. 

QtMy  and  ^ench,  for  the  defendant 
Bellman  and  the  plaintiff  Sedgwick.^ 
The  notice  is  bad,  being  a  qualified  notice. 
It  is  true  that  there  is  no  case  in  which 
an  optional  notice  has  actually  been  held 
bad ;  but  the  judgment  of  Lora  Mansfield 
in  Doe  d.  Matthews  v.  Jackson  (1)  shews 
that  it  is  so.  See  also  Doe  d.  Langster  v. 
Ooodunn  (2).  The  view  taken  by  Lord 
Mansfield  in  Doe  d.  Matthews  v.  Jackson 
(1)  has  been  accepted  by  all  the  text 
writers.  See  Woodfall,  Landlord  and 
Tenamt,  11th  edition,  p.  311. 

There  is  not  here  the  termination  of 
one  tenancy  and  the  offer  of  a  new  one, 
but  the  option  is  given  to  the  tenant  to 
remain  under  the  old  tenancy  if- he  will 
pay  a  higher  rent,  which  is  not  the  same 
thing.  Doe  d.  Monek  v.  Oeekie  (3).  The 
notice  in  the  present  case  is  something 
like  that  in  Messenger  v.  Armstrong  (4). 

(1)  1  Dongl.  178. 

(2)  2  Q.B.  Bep.  148. 

(8)  5  Q.B.  Bep.  841 ;  (.  c.  18  Lav  3.  Bep.  Q3. 
289 
(4)  1  Term  Bep.  fi8. 
48 
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Ah^ani  v.  Bdtmaa  {App.),  ExcB. 

[Cotton,  L.J.  referred  to  MtuheU  v. 
EiU  (5).] 

Brusdl,  in  reply. — There  is  no  need  for 
a  written  notice  at  all.  Suppose  the 
landlord  had  giren  notice  to  qnit,  by 
word  of  month,  and  then  had  offered  to 
consider  terms  for  a  new  tenancy,  it  wonld 
clearly  hare  been  a  g^od  notice  to  deter- 
mine the  old  tenancy.  It  coald  make  no 
difference  if  he  had  stated  the  exact 
terms  he  waa  willing  to  accept,  and  asked 
the  tenant  to  consider  them.  That  is 
precisely  what  has  been  done  in  this 
case. 

Bbihwbll,  L.J. — I  am  of  opinion  that 
this  judgment  ought  to  be  reversed.  The 
qnestion  is,  whether  this  is  a  g^ood 
"  notice  to  quit,"  as  it  is  commonly  and 
very  properly  called,  for  on  expiration  of 
the  notice  the  tenant  most  of  course  quit 
the  premises.  It  is  in  reality,  however, 
a  notice  to  determine  the  tenancy.  The 
notice  in  the  present  case  is  as  follows : — 
"  I  hereby  give  you  notice  to  quit  and 
deliver  np  possession  of  the  shop,  pre- 
mises and  show-rooms  situate  and  being 
20,  Mobs  Street,  Liverpool,  and  now  held 
by  yon  as  tenant  from  me,  upon  the  Ist 
day  of  May,  1878."  No  one  can  donbt 
but  that  if  it  stopped  there  it  would  be  an 
effectual  notice-  to  quit.  Bat  in  the  same 
letter  the  landlord  also  writes  :  "  And  I 
further  give  you  notice  that  should  you 
wish  to  retain  possession  of  the  premises 
after  the  date  hereinbefore  mentioned,  the 
annual  rental  of  the  premises  now  held  by 
yon  of  me  will  be  160Z.,  payable  quarterly 
m  advance."  Now  I  am  not  at  all  sure 
the  latter  part  of  the  letter  was  not  in 
reality  meant  merely  as  a  threat.  Bat  I 
think  the  more  reasonable  construction 
is  (whatever  the  parties  may  have  had  in 
their  mind)  to  consider  it  as  an  offer,  and 
clearly  the  person  to  whom  it  was  ad- 
dressed wonld  have  a  right  to  treat  it  so, 
and  would|have  been  jac£lfied  in  accepting 
it.  Had  he  done  so,  to  my  mind  the 
notice  to  qnit  would  have  been  as  valid 
and  effectoal  as  before,  and  would  have 
put  an  end  to  the  old  tonanuy  ;  bat  at  the 
same  time  a  new  one  would  have  been 
creatod.    I  see  no  difference  between  a 

(6)  6  Bing.  N.C.  694. 


notice  and  an  offer  in  the  same  letter,  and 
a  notice  in  one  letter  and  an  offer  in 
another ;  and  I  cannot  see  how  the  offer 
of  a  new  tenancy  can  affect  the  validity 
of  a  notice  to  determine  the  old.  It 
seems  to  me,  if  anything,  to  corroborate 
it.  Mr.  French  says  the  old  tenancy  oon- 
tinnes  with  certain  variations.  An  old 
tenancy  with  new  terms  is  rather  unin- 
telligible, for  new  terms  would  seem  to 
imply  a  new  tenancy.  But  there  could 
be  no  continuation  of  the  old  tenancy  in 
the  present 'case  unless  the  offer  accom- 
mnying  the  notice  had  been  accepted. 
Bat  it  was  not  accepted ;  on  the  con- 
trary, the  defendant  expressly  refused  to 
accept  it,  and  therefore  even  supposing 
that  if  the  offer  had  been  accepted  the 
old  tenancy  would  have  continued,  it  is 
not  so  here,  and  therefore  I  am  of  opinion 
thai  the  notice  is  a  valid  and  subsisting 
notice.  What  would  have  happened  u 
the  tenant  had  taken  no  notice  of  the 
offer  I  am  not  sure,  but  I  am  inclined  to 
think  that  if  the  tenant  had  not  accepted 
within  a  reasonable  time,  the  offer  would 
have  to  be  considered  as  made  and  re- 
fused. If  it  were  regarded  as  a  con- 
tinuing offer,  the  tenant  would  have  till 
the  expiration  of  the  notice  to  accept  it, 
and  his  holding  over  wonld  have  been 
equivalent  to  an  acceptance.  But  he 
clearly  refused,  and  there  was  no  new 
agreement.  The  tenancy  was  therefore 
determined,  the  tenant  was  no  longer  the 
plaintiff's  tenant,  and  could  be  ejected. 
A  passage  from  Woodfall  has  been  cited 
to  us  which  says  that  a  notice  to  quit 
should  be  clear  in  ite  terms,  and  not 
ambiguous  nor  optional.  That  seems  to 
me  to  be  a  truism.  There  is  no  special 
virtue  in  a  notice  to  quit.  All  legal 
docnmento  must  be  clear  and  intolligibTe ; 
and  a  notice  to  quit  must  not  be  optional 
in  this  sense,  that  a  notice  either  to  quit 
or  not  to  quit  is  no  notice  to  quit  at  all. 
Take  then  a  document  of  a  different  kind. 
Suppose  I  bought  goods  on  the  terms 
that  on  notice  the  vendor  would  send 
them  by  the  London  and  North- Western 
Bailway  or  the  Oreat  Northern,  and  I 
gave  notice  to  the  vendor  to  send  them 
by  the  London  and  North- Western  Bail- 
way  (their  terminus  being  nearer  to  my 
place  of  business  than  that  of  the  Qreat 


Digitized  by 


Qoo^^ 


Vol,  48.] 


MICHAELMAS  1878  to  MICHAFXMAS  1S79. 


683 


Aitam  t.  Bellman  {App.),  EieM, 

Northern)  ;  bnt  added,  "  if  yon  prefer 
aendingthem  bj  the  Great  Northern  Bail, 
way  yoa  may  do  so  if  you  will  allow  me 
1*.  per  ton  for  the  extra  carriage  ? " 
Wonld  not  that  be  a  good  notice  to  send 
the  goods  by  the  London  and  North. 
Western  BaiJway  ?  There  wonld  be  an 
option  if  the  vendor  chose  to  take  it ;  bnt 
if  not,  a  good  notice  to  send  by  the 
London  and  North- Western  Bail  way. 
Here  also  an  option  is  given  to  the  de. 
fendant  if  he  chooses  to  accept  it.  Bat 
if  he  does  not,  there  is  a  good  notice  to 
quit.  Then  it  is  said  that  there  is  antho. 
rity  on  the  point,  and  that  Lord  Mansfield 
decided  this  very  question  in  &yoar  of 
the  defendant.  But  with  all  submission 
I  do  not  think  that  he  did.  He  says, 
"  that  the  landlord  may  give  the  tenant 
the  alternative  is  clear,  but  the  qnestion  is, 
what  is  the  meaning  of  this  notice.  If  it 
had  really  contained  the  option  of  a  new 
agreement,  and  had  said,  for  instance,  '  or 
else  that  you  agree  to  pay  double  rent,'  the 

?'ectment  oonldnot  have  been  supported." 
hat  is  to  say,  not  that  a  mere  option 
of  a  new  agreement  wonld  have  made  the 
notice  bad,  but  that  that  particular  notice 
would  have  been  in  iteeff  not  valid,  and 
the  ejectment  could  not  have  been  sup- 
ported. The  tenant  is  supposed  to  have 
continued  in  possession,  and  as  there  had 
been  an  offer  of  a  new  tenancy,  the 
holding  over  would  be  evidence  of  an 
acceptance  of  the  offer.  But  did  he  mean 
that  if  the  tenant  having  an  offer  of  a 
new  tenancy  had  refused  to  accept  it, 
ejectment  could  not  have  been  supported  ? 
1  see  nothing  to  make  me  think  so. 
"  But,"  he  says,  "  here  the  landlord  does 
not  mean  to  offer  a  new  bargain."  So 
even  supposing  that  continuance  in  pos- 
session would  have  been  evidence  of 
acceptance  of  an  offer  which  had  been 
made,  there  was  no  such  offer  in  that 
case,  and  Lord  Mansfield's  observations 
on  the  point  are  "obiter"  merely,  and 
I  m^  further  say  that  I  ag^ee  with  them, 
but  1  do  not  think  that  they  apply  to  the 
present  case.  Then  Willes,  J.,  says  that 
the  notice  contained  first  a  notice  to 
quit,  and  then,  not  an  offer  of  a  new 
tenancy,  but  a  warning  of  the  con- 
sequences of  holding  over.  The  dicta, 
therefore,  in  that  case  as  to  ambignous 


notices   do   not  apply  to    the   question 
before  us. 

Bnt  here  I  think  thore  was  a  good 
notice  to  quit,  and  in  addition  an  offer  of 
a  new  tenancy.  I  cannot  think  that  there 
is  any  settled  rule  of  law  which  has  been 
laid  down  and  acted  on,  as  has  been  con- 
tended by  the  defendant.  I  agree  that  if 
there  had  been  such  an  established  rule  it 
would  be  a  pity  to  depart  from  it,  and  I  also 
agree  that  a  notice  to  quit  must  be  clear 
in  its  terms,  and  must  not  leave  it  optional 
with  the  tenant  to  g^  or  stay.  Bat  it 
seems  to  me  that  there  can  be  no  settled 
rule  of  law  embracing  the  present  case, 
for  I  confess  the  question  seems  to  me  to 
be  a  novel  one.  A.nd  I  am  unable  to  see, 
apart  from  any  hard-and-fast  rale  of 
practice,  why  as  a  matter  of  principle, 
when  a  man  has  been  told  that  his  ten. 
ancy  is  to  determine  at  a  certain  date,  but 
that  if  he  chooses  he  can  have  a  fresh 
tenancy  on  other  terms,  and  he  does  not 
choose  to  accept  those  terms,  he  should 
be  held  to  have  had  no  valid  notice  to 
determine  the  tenancy.  I  may  add,  snp- 
pose  the  tenant  had  given  notice  to  his 
landlord,  bnt  had  added  that  he  was  will- 
ling  to  oontinae  as  tenant  at  a  reduced 
rent,  conld  any  one  have  said  that  such  a 
notice  would  not  have  been  good  as  against 
the  landlord  ? 

Bbett,  L.J. — I  am  of  opinion  that  .this 
notice  was  bad  and  of  no  effect.  This 
action  is  an  action  of  ejectment,  and 
the  plaintiff  has  no  right  to  recover 
nnless  he  has  a  right  to  immediate  pos- 
session of  the  premises.  The  plaintiff 
and  defendant  are  in  the  relative  position 
of  landlord  and  tenant  under  a  tenancy 
from  year  to  year,  with  an  implied  power 
to  pat  an  end  to  the  tenancy  by  a  certain 
notice  to  be  given  at  a  certain  time.  The 
power  so  given  to  the  landlord  is  a  strong 
power,  though  compensated  no  doubt 
by  a  similar  power  being  given  to  the 
tenant,  and  it  is  a  principle  of  law  that 
each  powers  are  to  be  construed  strictly. 
Now  I  cannot  agree  that  the  requisite 
notice  is  a  notice  to  determine  the  ten- 
ancy. It  is  a  notice  to  quit  possession  at 
a  certain  time ;  and  I  cannot  think  that 
anything  done  by  the  parties  at  the  time 
can  have  any  effect  upon  its  validity.     It 
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is  said  tliat  if  the  defendant  accepts  the 
ofier  made  to  him  to  continae  in  posses- 
sion at  a  different  rent  payable  at  a  dif- 
ferent time  there  wonld  have  been  a  new 
tenancy,  and  therefore  that  the  old  ten- 
ancy was  put  an  end  to  at  the  time  ex- 
pressed in  the  notice.  I  differ  from  that 
view.  The  time  when  the  old  tenancy 
would  have  been  pat  an  end  to  would 
hare  been  when  a  new  agreement  was 
entered  into ;  for  by  necessary  implication 
the  new  tenancy  would  cancel  the  old 
one,  and  if  by  a  new  agreement  a  new 
tenancy  were  erected,  the  old  one  would 
come  to  an  end  even  before  the  time  ex- 
pressed in  the  notice.  The  sole  question 
in  the  case  is  whether  this  is  a  good  notice 
to  quit.  If  the  notice  to  quit  is  a  bad 
one  at  the  time  it  is  given,  the  tonont  is 
not  called  upon  to  do  anything,  but  has  a 
right  to  disregard  it,  and  to  remain  on 
the  premises ;  for  the  tenancy  not  having 
been  put  an  end  to,  the  tenant  is  entitled 
to  renuun  on  the  premises,  and  the  land- 
lord cannot  bring  ejectment.  Here  there 
is  a  notice  to  quit  on  a  certain  day,  but 
in  the  same  document  another  proposition 
is  made  to  the  tenant  at  the  same  time, 
and  that  not  a  mere  proposition  to  treat, 
in  which  case  he  could  do  nothing  with- 
out the  consent  of  the  other  party  except 
quit  the  premises,  but  a  proposition  which 
allows  him  either  to  quit  the  premises  or 
to  stay  if  he  will  do  so  on  certain  terms. 
That  is  giving  the  tenant  an  option ;  at 
all  events,  so  Lord  Mansfield  decided  more 
than  a  hundred  years  ago.  The  rule  he 
laid  down  was  that  a  notice  to  quit,  if 
optional  (and  it  is  optional  if  it  gives  the 
option  of  quitting  or  of  staying  on  certain 
terms),  is  a  bad  notice  to  quit,  according 
to  the  law  of  England  between  landlord 
and  tenant.  He  treats  this  as  a  settled 
rule,  and  says,  "  That  is  the  rule  I  have 
to  consider ;"  and  the  only  way  in  which 
he  thought  himself  justified  in  holding  the 
notice  good  was  to  say  that  it  did  not 
give  an  option :  if  it  had,  the  action  could 
not  have  been  maintained.  That  Lord 
Mansfield  meant  what  he  said  in  this  sense 
I  have  no  doubt.  He  says  so  in  terms, 
but  he  avoids  the  application  of  the  rule 
by  saying  that  the  particular  case  is  not 
within  it.  Then  how  has  that  decision 
been  generally  understood  ?     It  has  been 


understood  in  the  sense  in  which  I  nnder- 
stand  it  by  every  text  writer  on  the  sub- 
ject.  To  dispose  of  the  passage  in 
WoodfaU  as  a  mere  truism  does  not  seem 
to  me  to  be  the  right  way  to  deal  with  it. 
He  says  that  the  notice  must  not  be  am- 
biguous. That  points  to  many  decided 
cases,  for  there  nave  been  many  notices 
which  have  been  held  ambiguous.  Then 
it  goes  on  to  say  that  the  notice  must  not 
be  optionaL  That  oertainlv  does  not  ap- 
ply to  all  notices.  Many  kmds  of  notices 
may  be  optional,  but  yet  are  good.  His 
words  are  (p.  311, 11th  ed.) :  "  If  a  no- 
tice to  quit  be  in  these  words,  '  I  desire 
you  to  quit,  or  else  that  yon  agree  to  pay 
double  rent,'  the  tenant  having  an  op- 
tion, the  notice  would  not  be  sufficient ; 
but  when  notice  in  writing  was  served 
on  a  tenant,  and  was  in  the  following 
words :  '  I  desire  you  to  quit  possession 
on  Lady- day  next,  or  I  shall  insist  on 
doable  rent,'  the  Court  held  it  to  be  suf- 
ficiently positive,  and  that  the  latter 
words  were  added  only  hj  way  of  threat  of 
the  consequence  of  holding  over  the  pos- 
session." He  then  cites  Lord  Mansfield's 
judgment,  which  shews  that  he  understood 
it  in  the  same  way  as  myself.  Cole  says 
the  same  thing  (Gole  on  Ejeetment,  p.  47). 
Adams  the  same  (Adams  on  Ejeetment,  p. 
96).  Therefore  we  have  it  that  more 
than  a  hundred  years  ago  a  rule  was  laid 
down  applicable  to  this  cose.  That  rule 
has  been  copied  in  the  sense  in  which 
Lord  Mansfield  meant  it  into  all  the  text 
books  upon  the  subject.  Therefore  in  every 
source  to  which  people  could  go  to  find 
out  what  was  the  state  of  the  law  of  Eng- 
land between  landlord  and  tenant  on  the 
point,  they  would  be  met  with  the  pro- 
position that  if  a  notice  to  quit  gives  an 
option  to  quit  or  remain,  that  notice  is 
bad,  and  may  be  disregarded  altogether. 
My  opinion  on  this  matter  is  formed  on 
the  ground  which  I  have  had  to  state 
mora  than  once  in  various  cases,  that 
when  the  law  is  once  settled  in  a  matter 
which  concerns  the  daily  management  of 
property  or  business,  whether  the  decision 
which  so  settled  the  law  was  right  or 
wrong,  the  law  ought  not  to  be  iutered 
without  legislative  enactment;  for  after 
the  law  has  been  acted  on  in  many  cases, 
it  wonld  be  most  unjust  to  decide  against 
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a  tenant  who  has  acted  according  to  a 
settled  rule  of  law,  and  to  affect  Ma  inte- 
rests materially  by  changing  the  accepted 
role  of  more  than  a  hundred  years' 
standing.  I  do  not  see  how  it  can  be 
said  that  Lord  Mansfield  did  not  hold 
that  which  has  been  generally  considered 
to  hare  been  held  by  him.  Nor  do  I  see 
how  it  can  be  pretended  that  this  case 
differs  £rom  that  which  he  decided.  I  am 
therefore  of  opinion  that  the  judgment  of 
Lopes,  J.,  was  right  and  ought  to  be 
afi&rmed. 

Cotton,  L.  J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment,  and  that 
the  judgment  entered  in  this  case  should 
be  reversed.  The  question  is  whether  the 
yearly  tenancy  of  the  defendtot  termi- 
nated before  this  action  was  brought,  and 
whether  the  defendant  had  no  other  title 
to  possession.  Now  there  is  no  particular 
form  of  notice  necessary  to  determine  a 
yearly  tenancy.  No  doubt  such  notices 
are  always  called  notices  to  quit,  and  that 
is  for  two  reasons :  in  the  first  place,  in 
the  absence  of  any  agreement  for  a  new 
tenancy,  the  result  of  the  determination 
of  the  tenancy  is  that  the  tenant  must 
quit,  and  that  if  he  remains  he  is  merely 
a  trespasser ;  and  secondly,  the  notice  is 
usually  in  the  form  of  a  notice  to  quit 
possession.  But  then  it  is  said,  and  said 
truly,  that  a  notice  to  determine  a  tenancy 
must  be,  as  Woodfall  says,  clear  and  cer- 
tain in  its  terms,  and  not  ambiguous  nor 
optional.  Bnt  that  does  not  mean  that  a 
notice  which  is  in  itself  sufficient  is  ren- 
dered insufficient  by  an  accompanying 
offer  of  a  new  tenancy.  The  notice  must 
shew  what  the  landlord  binds  himself  to 
do.  If  it  does  not  definitely  shew  that 
the  landlord  no  longer  will  regard  the 
tenant  as  tenant  under  the  old  tenancy, 
it  is  bad.  For  instance,  if  the  landlord 
should  say,  "  If  you  are  dissatisfied  jj^on 
may  give  up  your  farm,"  that  is  not  bmd- 
ing  on  the  landlord,  and  cannot  bind  the 
tenant;  so  in  the  instance  given  in 
Wood/all,  where  the  landlord  gave  notice 
that  unless  the  tenant  employed  a  certain 
number  of  miners  the  landlord  would  re> 
enter — Muskett  v.  Hill  (5),  such  a  notice 
binds  the  landlord  to  nothing,  and  he 
may  still  consider  the  tenant  as  his  tenant 
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in  spite  of  the  threat.  Bnt  what  have  we 
here  ?  A  clear  and  certain  notice,  indi- 
cating a  fixed  purpose  on  the  part  of  the 
landlord  that  the  tenancy  shaJl  come  to 
an  end  on  the  1st  of  May.  If  that  was 
all,  the  tenant  could  not  possibly  say  that 
an  end  had  not  been  put  to  the  tenancy. 
Then  there  is  added,  in  a  separate  para- 
graph, but  on  the  same  sheet  of  paper,  a 
further  notice,  not  modifying  the  terms 
of  the  former  tenancy,  but  offering  dis- 
tinct terms  for  a  new  one  for  which  the 
landlord  was  ready  to  enter  into  an  agree- 
ment. He  could  not  then  have  turned 
round  and  said,  "  I  still  consider  you  as 
holding  under  the  original  tenancy."  If 
the  proposal  had  been  on  a  separate  paper 
there  could  have  been  no  doubt ;  and  in 
my  opinion  the  fact  that  it  is  on  the  same 
paper,  as  it  does  not  purport  to  modify 
the  terms  of  the  notice,  though  possibly 
it  may  modify  the  results,  does  not  vitiate 
the  notice,  nor  aUow  the  tenant  to  allege 
that  the  old  tenancy  is  not  determined, 
any  more  than  it  allows  the  landlord  to  do 
so.  That  being  so,  I  do  not  think  it  is 
necessary  to  discuss  the  case  decided  by 
Lord  Mansfield,  nor  to  say  what  would 
have  been  the  effect  if  the  tenant  had 
taken  no  notice  of  the  offer.  If  he  had 
accepted  it,  there  would  have  been  a  new 
tenancy  commencing  on  the  determina- 
tion of  the  former  one.  Now  every 
decision  of  Lord  Mansfield  is  entitled  to 
respect ;  but  I  doubt  whether,  if  the  pre- 
sent case  had  been  before  him,  he  would 
have  differed  from  us.  At  all  events,  his 
decision  does  not  bind  us,  nor  is  there  any 
case  in  the  books  which  shews  that  an 
unambiguous  notice  to  quit  is  rendered 
bad  by  its  being  accompanied  by  a  sepa- 
rate offer  of  a  fresh  tenancy.  If  the 
tenant  had  held  over  without  refusing  the 
terms,  ejectment  might  fail,  because  there 
might  he  evidence  to  go  to  the  jniy  that 
the  tenant  had  accepted  the  terms.  As 
regards  the  opinions  expressed  by  the 
text  books,  they  have  all  cited  Lord 
Mansfield's  judgment,  and  substantially 
copied  the  same  passage  one  from  the  other 
without  giving  reasons.  If  the  decision 
in  Doe  d.  Matthews  v.  Jackson  (1)  had  laid 
down  a  rule  affecting  the  title  to  estates,  it 
would  be  a  different  thing.  But  this  is  a 
simple  question  whether  the  form  of  a 
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notice  determining  a  tenancy  is  sufficient 
or  not — a  qaestion  of  no  snob  material 
importance  as  to  prevent  ns  &om  differ- 
ing from  former  dicta  on  the  subject. 
The  text  books  do  not  seem  to  me  to  lay 
down  a  correct  mle,  and  it  is  oar  dnty  to 
do  so,  and  to  decide  what  is  the  law. 

Judgment  for  the  plaintiff. 


Solidtan — WsUcer,  Son  &  Field,  agonts  for 
Faacoek,  Cooper  &  Gregonr,  Lirezpool,  for  the 
plaintiff  Aheam ;  W.  W.  Wjnne,  agent  for  H. 
£.  Fildes,  Lirerpool,  for  the  defenduit  BeUman 
and  the  pUintiJf  Sedgwick. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.     Ithb  qunn    v.  thx  bwindok 
April  2.  /      irsw  TOWN  local  board. 

PvhUo  HeaUh  Act,  1875  (38  ^  39  Vict. 
c.  56),  M.  160,  257 — Faving  private 
StreeU — Recovery  of  Hxpenie  from  Ovmere 
— "  Owner  in  Defamt." 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  119.] 


1879.    / 
May  17.  "j 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THB  qUSSV  V.  THE   QCABDIABS 
OF    THB     POOB    or    CLUTTON 

mnoN. 

Public  Health  Act,  1875  (38  ^  39  Vict, 
e.  55),  M.  85,  S6-— Owner  re-buHding 
Cottages — Meaning  of  Words  "Sufficient 
Privy." 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  185.] 


pN  THE  COUBT  OF  APPEAIi.] 
{Appeal  from  the  Bmihequer  Division.) 
1879        1 
May  26.' 27.)        "^^  "•  «'^«H.» 

Ship  and  Shipping — Oharter-party — 
Oontmeneement  of  Lay  Days — Arrioal  at 
Place  of  Loading — Demurrage. 

The  plaintiff  and  defendant  entered  into 
a  charter-party  dated  the  19th  of  Novem- 
,  her,  by  which  it  was  agreed  that  the  plain- 
tiff should  load  on  the  defendant's  vessd  a 
cargo  of  coal,  and  proceed  therewith  to  D., 
"  the  vessel  to  be  loaded  and  discharged  in 
nvneteen  running  days,  or  if  detained 
longer,  to  pay  42.  per  day  demurrage. 
Vessel  to  load  in  B.  M.  Dock  or  W.  Dock, 
High  iJeveU  On  the  20th  of  November  the 
vessel  was  admitted  into  the  W.  Dock,  and 
was  ready  for  loading,  hut  was  unable  to 
obtain  a  berth  ai  the  High  Level  till  the 
5th  of  December  in  consequence  of  the  re- 
gulations of  the  dock : — 

Held,  that  the  nineteen  runniiig  days 
were  to  be  ealctUated  from  the  time  when 
the  vessel  arrived  in  {he  W.  Dock. 

This  action  was  brongbt  to  recover  the 
snm  of  802,  paid  by  the  plaintiff  to  the 
defendant  under  protest,  and  damages 
for  delay  in  the  delivery  of  a  cargo  by 
the  defendant  to  the  plaintiff  under  the 
following  circumstances : — 

The  defendant  is  the  owner  of  the 
schooner  Pleiades;  and  the  following 
charter-party  was  entered  into  between 
the  plaintiff  and  the  defendant : — 

"  laverpool,  Nov.  9,  1877. 
"  I  hereby  engage  with  Joseph  Davies, 
Esq.,  to  receive  and  load  on  board  my 
vessel  the  Pleiades,  being  tight,  &c.,  a 
full  and  complete  cargo  of  coal,  and  to 
proceed  to  Dublin  Burgh  Quay,  or  so 
near  unto  as  she  may  safely  get,  and  to 
deliver  the  same  per  biHs  of  lading  on 
being  paid  freight  at  the  rate  of  6s.  per 
ton  of  twenty  owt.,  and  three  guineas 
gratuity.  The  vessel  to  be  loaded  and 
discharged  in  nineteen  nuining  days ;  or 
if  longer  detained,  to  be  paid  42.  per  day 
demnrrage  (the  act  of  God,  the  Queen's 


*  Oaram   Bramwell,  LJ. 
Theeiger,  L.J. 


LJ. ;   and 
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enemies,  &o.,  always  exoepted).  Ship  to 
have  a  lien  on  the  cargo  for  all  freight, 
dead  freight  and  demnrrage. 

"  Penalty  for  non-performanoe  of  this 
agreement  estimated  amoant  of  freight. 
"  Signed        Thomas  M'Yeagh. 

"  I  hereby  agree  to  load  the  Tessel  on 
the  above  terms. 

"  Vessel  to  load  in  B.  Moore  or  Wel- 
lington Dock,  high  level. 

"  Signed        Joseph  DaVies. 

"Not.  W,  1877." 

The  charter-party  was  on  a  printed 
form,  in  which  the  words  "with  the 
nsoal  dispatch  of  the  port "  were  stmck 
ont,  and  the  words  "  in  nineteen  mnning 
days  "  snbstitnted. 

Bromley  Moore  Dock  and  Wellington 
Dock  are  adjacent  docks  at  Liverpool. 
Both  are  approached  through  the  Wel- 
lington Half-tide  Basin,  and  at  the  far- 
ther end  of  Wellington  Dock  there  is  a 
high  level  railway  and  platform,  with 
tips  for  loading  coals. 

On  the  19th  of  November  the  vessel 
was  cleared  of  her  cargo  and  was  in  the 
Wellington  Half-tide  Basin  ready  to  take 
in  her  cargo  so  soon  as  she  conld  obtain 
a  berth.  On  the  20th  she  was  allowed 
by  the  dock  authorities  to  enter  the 
Wellington  Dock  in  order  to  avoid  the 
danger  to  which  she  was  exposed,  being 
without  baUast,  outside ;  but  she  was 
prevented  by  the  dock  regulations  &om 
obtaining  a  berth  at  the  high  level  plat- 
form till  the  5th  of  December.  On  that 
day  she  began  to  load,  and  finished 
loading  on  the  6th.  The  captain  there- 
upon offered  the  plaintiff  a  bill  of  lading 
containing  the  words,  "  Sixteen  days 
have  been  consumed  in  loading  the  said 
vessel  at  Ldverpool,  leaving  three  mnning 
days  for  discharging  at  Dublin."  The 
plaintiff  refused  to  take  such  a  bill  of 
lading,  but  the  captain  refused  to  sign 
one  in  any  other  form.  The  vessel  ar- 
rived in  Dublin  on  the  23rd  of  December, 
and  the  captain  refused  to  deliver  the 
cargo  except  on  prodnctiou  of  a  bill  of 
lading  in  uie  form  specified.  After  con- 
siderable delay  the  plaintiff  accepted 
such  bill  of  lading  under  protest,  and 
paid  80Z.  also  under  protest,  for  demur- 
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rage  claimed  by  the  captain  for  twenty 
days'  detention. 

The  plaintiff  brought  this  action  to  re- 
cover the  802.  so  P&id,  and  for  damages 
for  the  detention  of  the  cargo. 

The  fects  were  not  disputed,  and 
Brett,  L.J.,  gave  judgment  for  the  de- 
fendant. 

On  appeal, 

OvXly  {J.  0.  Maihena  with  him),  for  the 
plaintiff. — The  ronning  days  commenced 
when  the  Pleiades  arrived  at  the  place  of 
loading,  i.e.  the  high  level  platform  in 
(he  Wellington  Dock.  In  Taypseott  v. 
Balfowr  (1)  it  was  held  that  the  running 
days  began  when  the  vessel  entered  the 
dock,  which  was  specified  as  the  place  of 
loading.  The  entoy  of  the  Pleiade*  into 
Wellington  Dock  being  merely  a  matter 
of  grace,  for  the  purpose  of  shelter,  was 
not  an  arrival  at  the  place  of  loading, 
and  does  not  correspond  to  the  ent^ 
into  the  dock  in  TapscoU  ▼.  Balfowr  (1) 
or  in  Broum  v.  Johnson  (2).  In  Ashcroft 
V.  The  Orow  Orchard  OoUiery  Oompany  (3) 
the  words  are  "  to  be  loaded  with  the  usual 
dispateh  of  the  port,"  and  it  was  held  that 
the  vessel  was  not  so  loaded.  That  case 
is  not  inconsistent  with  the  other  two. 

0.  Biusell  and  French,  for  the  defen- 
dant.— The  shipowner  has  done  all  he  is 
required  to  do  when  he  has  put  his  ship 
in  readiness  to  receive  cargo  at  the 
"  place  of  loading."  That  does  not  mean 
the  exact  spot,  but  something  wider.  It 
may  be  explained  by  reference  to  Terns- 
cott  V.  Balfowr  (1).  The  owner  said  the 
days  began  from  the  time  when  the  ves- 
sel arrived  at  the  port.  The  charterer 
said  from  the  time  when  she  arrived 
where  the  cargo  was  plsioed  for  shipment. 
Both  were  wrong.  The  Court  said  the 
days  began  to  run  when  the  vessel  got 
into  the  dock.  A  rule  was  laid  down 
in  the  judgment  of  Lush,  J.,  in  the  case 
of  Tiis  V.  Byers  (4),  that  where  a  given 
number  of  days  is  allowed  to  the  char- 

(1)  42  Law  J.  Rep.  C.P.  16 ;  •.  c.  Law  Bep.  8 
0>P.  46. 

(2)  IOHm.  &W.  881;  a.  c  11  law  J.  Bep. 
ibdSh.  878. 

(8)  48  Law  3.  Bep.  <l.B.  194;  a.  c.  Law  Bep.  9 
Q.B.  640. 

(4)  4fi  Law  J.  Bep.  Q.B.  fill ;  s.  c.  Law  Bep.  8 
Q.B.D.2ii. 
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terer  for  unloading,  a  contract  is  implied 
on  his  part  that  from  the  time  when  the 
ship  is  at  the  usual  place  of  discharge 
he  will  take  the  risk  of  any  ordinary 
yicissitudes  which  may  occur  to  prevent 
him  from  releasing  the  vessel  at  the  ex- 
piration of  the  lay  days.  He  must  there- 
fore bear  the  loss  occasioned  by  the  fact 
that  there  was  no  berth  ready  for  the 
ship  on  its  arrival.  The  charterer  would 
have  to  bear  loss  occasioned  by  matters 
which  were  the  fenlt  of  neither  party, 
e.g.,  in  the  case  of  frost — Kearon  v. 
Pearson  (5). 

KeU  V.  Anderson  (6)  does  not  touch 
the  present  case.  In  that  case  the  voyage 
was  not  completed  at  the  time  from 
which  the  shipowner  claimed  demurrage. 
BandaU  v.  Lynch  (7)  is  in  the  plaintiff's 
&vour. 

Qully,  in  reply. — There  is  no  case 
which  shews  that  where  the  owner  has 
contracted  to  bring  the  vessel  to  a  cer- 
tain place,  the  vicissitudes  he  meets  with 
in  getting  there  will  excuse  him.  lUm- 
dall  V.  Lynch  (7)  involves  the  same  point 
as  Tapseott  v.  Balfour  (1).  The  charterer 
was  not  ready,  so  the  lay  days  began 
from  the  time  when  the  vessel  arrived  in 
dock.  Tiis  V.  Byers  (4)  does  not  touch 
the  present  case ;  it  only  decides  that 
when  a  vessel  has  got  to  the  place  of 
loading,  vicissitudes  which  prevent  the 
cargo  from  being  loaded  must  be  borne 
by  the  charterer.  But  here  the  plaintiff 
contends  the  vessel  had  not  arrived  at 
the  place  of  loading. 

BsAHWSLL,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  dismissed.  When  a 
ship  is  to  take  in  a  cargo  at  a  specified 
place  of  loading,  the  responsibility  rests 
not  with  her  owner  but  with  the  char- 
terer if  the  specified  berth  is  not  in  a  fit 
state  to  receive  her  upon  her  arrival  at 
the  appointed  time.  In  the  present  case 
the  ship  was  at  her  place  of  loading  when 
she  came  into  the  Wellington  Dock. 
Definitions  are  dangerous  things,  and  I 
have  no  wish  to  state  one  which  may  be 
afterwards  called  in  question ;  but  I  think 

(6)  7  Hnil.  tc  N.  386 ;  g.  c  31  Law  J.  Rep. 
Exch.  1. 

(6)  10  Hee.  &  W.  498 ;  s.  c.  12  Law  J.  Sep. 
Kzch.  101. 

(7)  2  Campt.  356. 


it  may  be  safely  laid  down  that  a  vessel 
has  reached  the  place  of  loading  as  dis- 
tinguished from  the  spot  of  loading  when 
she  has  entered  that  port  fiom  which 
her  voyage  is  to  commence.  I  am  not 
afraid  of  the  consequences  of  this  defi- 
nition being  pushed  to  its  full  extent. 
Suppose  that  the  defendant's  vessel  had 
been  lying  in  the  river  Mersey,  and  that 
her  captain  had  given  notice  to  the 
plaintiff  that  he  was  ready  to  enter  the 
dock  and  ready  to  take  on  board  the 
cargo,  I  do  not  think  it  would  have  been 
open  to  the  plaintiff  as  charterer  to  con. 
tend  that  the  vessel  was  not  at  the  place 
of  loading,  that  she  was  not  in  a  proper 
position,  and  that  the  nineteen  days  did 
not  begin  to  run.  If  the  defendant's 
vessel  had  got  into  the  dock  and  had 
afterwards  been  turned  out  by  the  autho. 
rities,  so  fisir  as  concerns  the  defence  in 
this  action  she  would  have  been  in  as 
good  a  position  for  loading  as  if  she  had 
remaineid  inside  the  dock.  It  has  beea 
said  that  if  we  decide  in  favour  of  the 
defendants  we  shall  be  going  counter  to 
the  decision  in  Tapseott  v.  Balfour  (1). 
I  do  not  purpose  to  discuss  the  autho- 
rities, but  I  may  say  that  if  Te^seott  v, 
Balfour  (1)  is  at  variance  with  our  de- 
cision it  is  also  opposed  to  that  of  Ash- 
croft  V.  The  Grow  Orchard  Colliery  Oom- 
pa/ny  (3). 

Baooallat,  L.J. — I  am  of  the  same 
opinion.  Having  regard  to  the  words  of 
the  charter-party  it  is  clear  that  the  lay 
days  began  to  run  at  least  as  soon  as  the 
vessel  was  in  the  Wellington  Dock, 
cleared  for  cargo,  and  I  am  not  sure  they 
ought  not  to  be  held  to  have  begun  to 
run  sooner,  when  the  vessel  was  lying  in 
the  Half-Tide  Basin. 

Thbsioxk,  L.J. — I  am  of  the  same 
opinion ;  and  I  would  only  add  that 
looking  to  the  fact  that  the  words,  "  with 
the  usual  dispatch,"  are  struck  out  in 
this  charter-party,  and  "  within  nineteen 
days  "  substituted,  it  seems  to  me  that  the 
intention  was  to  substitute  a  definite  for 
an  indefinite  period  for  loading  and  dis- 
charging the  carg^.  If  the  original 
words  stood,  the  days  would  run  nx>m 
the  time  when  the  vessel  was  ready  to 
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take  np  her  berth.  The  indefinite  iame 
specified  for  loading  seems  to  have  had 
some  weight  -with  the  Judges  in  the  case 
of  TapteoU  r.  Balfotur  (1).  But  in  Ash- 
erofi  V.  The  Orow  Orchard  OoUiery  Oom- 
fony  (3)  the  time  specified  was  equally 
indefinite,  and  yet  the  charterer  was  held 
responsible  for  delay  in  exactly  the  same 
way  as  if  a  definite  time  had  been  agreed 
upon.  Gonseqaently  as  the  Pleiades  was 
in  the  WelUng^ton  Dock  and  ready  to 
load  her  cargo  on  the  19th,  or  at  latest 
the  20th,  of  Novomber,  the  running  days 
must  be  computed  as  against  the  chw- 
terer  from  that  day. 

BiuifWSLL,  L.J. — I  wish  to  add  that 
our  deoisipu  is  justified  by  Eandall  v, 
I/yneh  (7)  and  Brown  y,  Johnson  (2). 
The  case  of  KM  r.  Anderson  (6),  which 
has  been  alluded  to,  is  distinct  from  the 
present  and  is  to  be  explained  by  the 
not  that  at  the  time  of  the  alleged  de- 
tention of  the  vessel  a  part  of  the  voyage 
remained  to  be  completed. 


Solieitora— H.  G-.  Field,  agent  for  Etty,  Liver- 
pool, for  plaintiff;  Crowder,  Anatie  &  Viaard, 
agents  for  J.  M.  Qniggin,  Liverpool,  for  de- 
fnidant. 
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[IN  THE  QUEEira  BENCH  DIVISION.] 

1879.    1  LAMODON  {appdUmt)  v.  howells 
17./  -     ■ 


May 


(retpondent). 


Baihoay  Oompany — Passenger  tranMng 
without  having  paid  his  Fare — Tourist 
Tieket~8ale  by  Taker  of  ISchet— Intent  of 
Purchaser  to  avoid  Payment  of  his  Fare, 
8  Viet.  e.  20.  s.  103. 

[For  the  Beport  of  the  above  case,  see 
48  Law  J.  Bep.  M.G.  133.] 


Vol.  48.— Q.B.,  C.P.  ft  ExcH. 


PN  THE  COURT  OF  APPEAL.] 

1879       1 
Mavl2*19   f    H^^TEE^.TOUiiOetiMor.* 

Besiduary  Legatee,  Action  against  — 
Following  Assets  —  Executor,  Nonjoinder 
of— '22  ^  23  Vict.  c.  35.  «.  29. 

Where  a  testator's  estate  has  been  dis- 
tributed and  the  residue  paid  totlie  residuary 
legatee,  an  impaid  creditor  of  the  testator 
may  sue  the  residuary  legatee  for  payment 
of  his  dd>t  out  of  sttch  residue,  without 
joining  the  executor  as  defendant. 

The  statememt  of  claim  shewed  that  the 
defendant  vxu  the  residuary  legatee  and 
personal  representative  of  the  residuary 
legatee  of  8.  W.  who  was  indebted  to  the 
plaintiff,  that  tiie  estate  of  8.  W.  had  been 
disirSmted,  and  that  the  residue  had  been 
paid  by  the  executors  to  the  defendant,  and 
claimed  paymetU  of  the  dei>t  ottt  of  such 
residues— ' 

Held,  on  demiurrer,  by  Bbaxwell,  L.  J., 
and  THBSiasB,  L.  J.,  dubitante  Baogallat, 
L.J.  (reversing  the  decision  of  GuiASBT, 
B.),  that  the  statement  of  cHaim  shewed  a 
good  cause  of  action  against  the  defendant, 
and  that  it  was  not  necessary  to  join  the 
executor  of  B.  W.  as  a  defendant. 

This  was  an  appeal  of  the  plaintiff 
from  a  judgment  of  Cleasby,  B.,  in  favour 
of  a  demurrer  to  the  statement  of  claim. 
The  statement  of  claim  was  as  follows: — 

1.  The  plaintiff  is  the  widow  of  Samuel 
Hunter,  who  died  on  the  15th  of  Sep- 
tember, 1875,  having  by  his  last  will 
appointed  the  plaintiff  his  sole  executrix. 
The  will  WM  duly  proved,  &c. 

2.  In  the  year  1869,  Samuel  Wittey,  a 
solicitor,  received  on  behalf  of  the  estate 
of  the  said  Samuel  Hunter  moneys 
amounting  to  2272.  15«.  7d. 

3.  On  the  27th  of  February,  1873, 
the  said  Samuel  Wittey  died,  having 
then  in  hand  a  halanoe  of  40Z.  14s.  Id.  of 
the  said  moneys  due  to  the  plaintiff,  and 
having  by  his  will  made  his  widow, 
Mary  Charlotte  Wittey,  his  residuary 
legatee.  The  said  will  was  duly  proved 
by  the  executors  in  the  District  Kegistry 
at  SalisbuiT,  on  the  21st  of  March,  1873. 

4.  On  the  4th  of  March,    1877,  the 

*  Coram  Biamwell,  L.J. ;  Baggallay,  L.J.;  and 
Thesiger,  L.  J. 

4T 
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said  Mary  Charlotte  "Wittey  died,  having 
made  the  defendant  Antiie  Maria  Young, 
the  wife  of  the  defendant  Frederick 
Yoang,  her  residuary  legatee.  Letters  of 
administration  with  the  will-  annexed 
were  dnly  granted  to  the  said  Annie 
Maria  Tonng  on  the  26th  of  April,  1877. 

5.  On  the  2l8t  of  December,  1877,  a 
portion  of  the  residoaiy  estate  of  the 
said  Samuel  Wittey  to  the  amount  of 
250Z.  was  paid  by  his  gnrriving  executor 
to  the  defendants  or  one  of  them,  and 
the  remainder  of  such  estate  which  was 
of  consideiable  value  was  assigned  by  the 
said  executor  to  the  said  defendants  or 
one  of  them,  by  deed  dated  the  21st 
of  December,  1877. 

6.  The  plaintifE  requires  payment  by 
the  defendants,  or  one  of  them,  of  the 
sum  of  402.  14g.  Id.  due  to  her  out  of 
the  estate  of  the  said  Samuel  Wittey. 

To  the  above  statement  of  claim  the 
defendants  demurred  on  the  ground 
that  the  statement  of  claim  disclosed  no 
cause  of  action  againat  the  defendants, 
who  were  not  the  legal  representatives  of 
Samuel  Wittey,  nor  answerable  for  his 
debts. 

The  demurrer  came  on  for  argument 
before  Cleasby,  B.,  on  the  23rd  of  No- 
vember, 1878,  when  the  learned  Judge 
give  judgment  for  the  defendants  in 
vour  of  the  demurrer. 

On  appeal, 

A.  Ohwrles  and  T.  Latham,  for  the 
plaintiff. — There  is  no  necessitv  to  sue 
the  executor,  for  he  has  paid  the  whole 
fund  to  the  defendants,  into  whose  hands 
we  have  a  right  to  follow  it — March  v. 
BuBseU  (1).  Nor  is  it  necessary  to  join 
the  executor  as  a  party.  See  22  <li  23 
Vict.  c.  36.  B.  29,  Olegg  v.  Bowland  (2), 
In  that  case  the  executors  were  joined  as 
defendants,  and  it  was  held  unnecessary 
to  have  joined  them,  as  they  had  dis- 
tributed the  estate  in  accordance  with 
Lord  St,  Leonards'  Act,  22  &  23  Vict. 
c.  35  (3).     If  the  action  were  brought 

(1)  8  Myl.  &  Cr.  81. 

(2)  -36  Law  J.  Bep.  Chanc.  137;  a.  c.  Law 
Bep.  3  Eq.  368. 

(8)  By  22  &  28  Vict.  c.  86.  b.  29.— "  Where  an 
ezecutoT  or  administrator  shall  have  given  snch  or 
the  like  notices,  as  in  the  opinion  of  the  Court  ip 


against  the  executor  he  would  probably 
plead  that  he  had  properly  administered 
the  estate  in  accordance  with  that 
Act.  See  also  Noble  v.  Brett  (4),  and 
Thomas  v.  Oriffith  (5).  The  fand  being 
ascertained  and  appropriated,  the  ex- 
ecutor is  not  a  necessary  party — Arthur 
V.  Hughes  (6).  Even  if  he  ought  to  be  a 
party,  since  the  Judicature  Acts,  the  ac- 
tion ought  not  to  be  defeated  because  he 
has  not  been  joined,  but  an  amendment 
should  be  allowed — "Rules  of  the  Su- 
preme Court,"  Order  XVL  rule  13. 

Petheram,  in  support  of  the  demurrer. 
— This  is  an  action  claiming  payment  of 
a  sum  of  money,  as  if  in  debt.  Bat 
there  is  no  privity  between  the  plaintiff 
and  the  defendants.  The  gxeoutor  is 
primarily  liable.  The  cases  cited  on  the 
other  side  are  cases  in  Chancery  where 
all  the  parties  have  been  before  the 
Court,  and  the  question  is  how  the  exe- 
cutor is  to  be  placed  in  funds  to  pay  the 
debt. 

[Bhamwell,  L.J. — ^Ton  do  not  deny 
that  if  the  facts  stated  in  the  claim  are 
true  you  would  have  to  refund  402. 14s.  li.] 

No,  but  we  should  not  have  to  pay 
them  to  the  plaintiff,  but  to  the  executor. 
The  Court  of  Chancery  has  never  ordered 
a  legatee  to  pay  a  debt,  but  only  to  re- 
fund the  amount  to  the  executor.     More- 

which  snch  ezecator  or  administrator  is  sought  to 
be  charged  would  have  been  given  by  the  Court 
of  Chanceiy  in  an  administration  suit,  fbr creditors 
and  others  to  send  in  to  the  executor  or  adminis- 
trator their  claims  against  the  estate  of  the  testator 
or  intestate,  such  executor  or  administrator  shall 
at  the  expiration  of  the  time  named  in  the  said 
notices,  or  the  last  of  the  said  notices,  for 
sending  in  such  claims,  be  at  liberty  to  distribute 
the  assets  of  the  testator  or  intestate,  or  any  part 
thereof,  amongst  the  parties  entitJed  thereto; 
having  regard  to  the  claims  of  which  such  exe- 
cutor or  administrator  then  has  notice,  and  shall 
not  be  liable  for  the  assets,  or  any  part  thereof,  so 
distributed  to  any  peison  of  whose  claim  such 
executor  or  administrator  shall  not  have  had 
notice  at  the  time  of  distribution  of  the  said 
assets,  or  a  part  thereof  as  the  case  may  be ;  but 
nothing  in  the  present  Act  contained  shall  pre- 
judice the  right  of  any  creditor  or  claimant  to 
follow  the  assets,  or  any  part  thereof,  into  the 
hands  of  the  person  or  persons  who  may  have 
received  the  same  respectively," 

(4)  24  Beav.  499. 

(6)  2  Giff.  504, 

(6)  4  Beav.  606. 
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over,  the  statement  of  claim  does  not 
allege  that  the  ezecntor  had  no  notice  of 
the  plaLntifiTs  claim,  or  that  before  pay- 
ing over  the  residue  to  the  legatees  he 
gave  the  statntory  notices. 

Oharles,  in  reply. — ^There  is  no  difiBculty 
as  to  the  form  of  the  action.  The  plain- 
tiff is  not  asking  for  judgment  de  bonit 
non.  It  is  like  an  action  of  debt  on  a 
statnte. 

.  It  cannot  be  necessary  to  commence  an 
administration  sait. 

Gur.  adv.  vult. 

The  following  judgments  were  deli- 
vered on  the  19th  of  May : — 

Bbauwell,  L.J. — ^AJthongh  I  am  not 
wholly  unacquainted  with  the  practice  of 
the  Courts  of  Equity  to  make  the  resi- 
duary legatee  refund  part  of  the  residuary 
estate  in  certain  events,  I  may  say  that  I 
was  struck  with  the  novelty  of  this  action. 

I  have  considered  the  case  with  care, 
and  have  taken  counsel  with  others,  and, 
although  I  do  not  pretend  to  have  a  con- 
fident opinion,  I  think  that  this  appeal 
should  be  allowed.  The  statement  of 
claim  shews  that  the  defendants  are  the 
personal  representatives,  as  well  as  the 
residuary  legatees  of  the  residuary  legatee 
of  the  deceased  person,  whom  the  plain- 
tiff alleges  was  a  debtor  to  him.  The 
executor  of  the  deceased  debtor  has  done 
his  duty ;  he  has  collected  the  estate  of 
his  testator,  he  has  paid  the  debts  and 
the  legacies,  and  has  handed  over  the  re- 
siduary estate  to  the  residuary  legatee. 
Then  the  question  arises  whether  this 
action  can  be  maintained  by  the  plaintifT 
against  the  defendants  without  joining 
the  executor  of  the  deceased  debtor  in  the 
action  as  a  co-defendant  with  the  resi- 
duary legatees. 

Gould,  then,  this  suit  have  been  main- 
tained in  Equity  without  the  executor 
being  joined  P  This  does  not  seem  to  be 
very  clear,  and  I  say  this,  after  referring 
to  living  authorities,  and  looking  with 
care  at  the  written  authorities  on  the 
subject.  I  have  referred  to  Seton  on 
Decrees,  4th  edit.  p.  976,  to  the  case  of 
Fordham  v.  Wallis  (7)  and  to  that  oiHcUl 
v.  Palmer  (8),  and  other  authorities. 

(7)  10  Hare,  217. 

(8)  3  Hare,  638. 


691 


These  cases  appear  to  be  instances  of 
administration  suits,  where  the  stiit  was 
instituted  for  the  benefit  of  all  the  cre- 
ditors, and  there  it  would  seem  that  the 
residuary  legatee  may  be  made  a  defend- 
ant, and  may  be  compelled  to  refund. 
And  it  is  certain  that  this  suit  can  in 
some  cases  be  maintained  without  it 
being  necessary  to  join  the  executor, 
and  this  would  indeed  seem  to  be  rea- 
sonable in  several  cases.  Suppose,  for 
instance,  an  executor  who  has  com- 
pletely performed  his  duties,  dies  intestate 
and  insolvent,  what  is  to  be  done  then  P 
It  can  hardly  be  contended  that  a  cre- 
ditor can  be  compelled  to  join  his  repre- 
sentatives. But  I  must  again  say  that  I 
do  not  pronounce  this  judgment  without 
hesitation.  Suppose  that  an  executor 
were  joined  as  co-defendant  in  an  action 
such  as  the  present,  he  might  possibly 
say  that  the  residuary  legatee  must  not 
pay,  that  other  creditors  might  appear 
and  claim,  and  that  the  estate  mtuit  be 
restored  to  him,  in  order  that  he,  the 
executor,  may  distribute  it,  and  so  the 
proceedings  might  go  on  almost  ad  in- 
finitum. Such  a  possibility  as  this  ig 
however  inconsistent  with  the  statements 
in  the  present  claim,  for  the  statement  of 
claim  asserts  that  there  is  a  residuary 
estate. 

I  now  turn  to  the  statute  to  which  re- 
ference has  been  made,  and  I  find  that 
section  29  of  22  A  23  Vict.  c.  35,  which 
provides  for  the  distribution  of  the  assets 
after  notice  given  by  the  executor,  also 
enacts  "  that  nothing  in  the  present  Act 
contained  shall  prejudice  the  right  of  any 
creditor  or  claimant  to  follow  the  assets, 
or  any  part  thereof,  into  the  hands  of  the 
person  or  persons  who  may  have  received 
the  same." 

Now  these  words  evidently  pre-snppose 
that  a  creditor  had  a  right  in  certain 
events  to  follow  the  assets,  and  the  words 
in  the  earlier  part  of  the  section  also  as- 
sume that  in  some  cases  the  executor 
would  not  be  liable  to  be  sued;  for  it 
enables  him,  after  giving  certain  notices, 
to  distribute  the  assets,  and  then  provides 
that  if  he  have  followed  all  the  require- 
ments of  the  statute  he  shall  not  be  liable 
for  the  assets,  or  any  part  thereof ;  and  I 
am  of  opinion  tiiat  a  man  who  is  not 
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liable  oaglit  not  to  be  saed.  The  statate 
clearly  contemplates  that  an  action  may 
be  brought  against  the  residoaiy  legatee 
without  there  being  any  necessity  for 
joining  the  executor.  Eren  if  a  Court  of 
Equity  would  have  required  before  tbo 
Judicature  Act  that  the  executor  should 
be  joined,  I  think  that  the  Judicature 
Act  dispenses  with  that  necessity.  If 
the  defendants  wished  that  the  executor  in 
this  particular  case  should  be  joined,  they 
could  have  made  him  a  party,  and  they 
should  have  done  so,  and  should  not  have 
demurred.  It  would  not,  in  my  opinion,  be 
reasonable  that  the  plaintiff  should  have 
to  sue  the  executor,  who  would  have  a 
good  answer  to  the  action,  and  this  ren- 
ders the  plaintiff  liable  to  pay  coste  to  the 
executor.  It  is  better  that  the  two  really 
interested  parties  should  carry  on  the 
litigation  without  dragging  into  it  a  third 
and  uninterested  party.  I  think  that  the 
judgment  in  Glegg  v.  Bowland  (2)  sap-* 
ports  the  view  I  have  taken,  and,  on  the 
whole,  I  think  this  appeal  must  be  al- 
lowed. 

Baooallay,  L.J. — I  have  had  serious 
doubts  during  the  arg^nment,  which  have 
not  yet  been  entirely  removed.  The  old 
rule  in  the  Court  of  Chancery  was  that 
where  a  creditor  took  proceedings  to  re- 
cover a  debt  &om  the  estate  of  a  deceased 
pcreou  it  was  necessary  to  make  the  legal 
personal  representative  a  party  to  the 
suit.  The  creditor  could  further  make 
the  residuary  legatee  a  party  if  the  resi- 
duary estate  had  been  paid  over  to  him, 
and  BO  he  could  follow  the  assets  in  the 
hands  of  the  residuary  legatee ;  but  still 
it  was  necessary  that  the  legal  repre- 
sentative should  be  made  a  party  to  the 
suit.  But  there  was  an  exception  where 
the  estate  of  the  deceased  person  was  ad- 
ministered by  the  Court.  There  the  exe- 
cutor, acting  under  the  direction  of  the 
Court,  was  always  held  to  be  protected 
against  all  claims  of  which  he  had  no  no- 
tice when  he  had  duly  taken  all  the  steps 
required  by  the  Court.  Afterwards  there 
was  another  exception  under  the  statute 
of  22  &  23  Vict.  c.  35,  which  is  known 
as  Lord  St.  Leonards'  Act,  and  which 
provided  that  where  an  executor  had 
given  the  notices  required  by  that  Act  he 
.^ould  be  protected  at  the  expiration  of 


a  specified  time  from  liability  to  action, 

C'  as  though  the  estate  of  the  deceased 
been  administered  in  Chancery.  In 
the  case  now  before  us  the  statement 
of  claim  does  not  and  could  not  state 
that  there  has  been  a  general  administra- 
tion of  the  estate  under  the  Court ;  nor 
does  it  state  that  the  executor  had 
satisfied  the  requirements  of  the  statute 
to  which  I  have  referred,  nor  that  the  legal 
representative  had  no  notice  of  the  claim. 
If  all  these  facts  exist  they  could  be 
stated,  and  in  the  absence  of  any  such 
statements,  and  having  regard  to  the 
usual  practice,  I  should  be  very  much 
inclined  to  agree  with  Baron  Cleasby,  and 
to  uphold  the  demurrer.  The  other  Lords 
Justices,  however,  are  of  a  different 
opinion,  and  therefore,  although  I  enter- 
tain doubts,  I  do  not  wish  to  dissent 
&om  their  judgment.  The  course  that 
will  follow  from  that  judgment  will  be 
the  more  convenient,  as,  if  the  demurrer 
were  allowed,  leave  would  also  be  given 
to  amend. 

Thbsigee,  L.J. — The  principle  upon 
which  the  action  is  founded  is  that,  where 
an  executor  has  administered  assets  and 
paid  over  the  residue  of  an  estate,  a  cre- 
ditor of  the  testator  is  entitled  to  follow 
the  residue  to  the  extent  of  his  debt.  The 
fund  is  the  point  to  which  the  action  is 
directed,  and  the  person  in  whose  bands 
the  fund  ia  would,  as  it  appears  to  me, 
be  naturally  the  party  against  whom  the 
action  would  be  brought.  The  executor, 
if  he  has  protected  himself  in  the  way 
pointed  out  by  Lord  St.  Leonards'  Act, 
IS,  according  to  the  decision  of  Vice- 
Chancellor  Malins  in  Glegg  v.  Bowlaiid 
qua  executor  (2)  not  a  proper  party  at  all ; 
but  if,  in  such  a  case,  he  ought  bia  made 
a  party,  and  even  in  cases  where  the  exe- 
cutor has  not  protected  himself  by  Lord 
St.  Leonards'  Act,  I  cannot  thii^  that 
the  plaintiff's  statemeilt  of  claim  is  de- 
murrable because  he  has  not  made  him  a 
party.  If  there  are  rights  arising  out  of 
the  action  to  be  adjusted  between  the 
executor  and  the  residuary  legatee,  the 
latter  may  bring  him  into  the  action  by 
the  machinery  provided  by  rule  17  of 
Order  XYI.  of  the  rules  under  the  Judi* 
cature  Act. 

It  seems  unreasonable  that  the  plaintiff 
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in  oases  like  the  present,  shoald  be  bound 
to  make  the  exeoator  a  party  when  the 
plaintiff's  case  is  that  he  has  no  ground 
of  claim  against  the  executor,  and  might 
have  to  pay  the  costs  if  he  did  join  him 
as  a  defendant. 


Judgment  reversed, 
ruled. 


Demurrer  over- 


Solicitors— Wood,  Latham  &  Bigg,  agents  for  J. 
T.  Marshall,  Derizeg,  for  plaintiff;  Coiirtenay 
and  Croome,  agents  for  Beale  &  Martin, 
Beading,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.       "j  PHILLIPS  V.    THE   LONDON    AND 

April  25.    >    spOTU    western     b&ilway 

Juno  20.   J       COMPANT. 

New  Trial — Inadeeptaci/  of  Damages — 
Action  for  Personal  Injury. 

A  new  trial  may  be  granted  for  in- 
adeqtMcy  of  damages  in  an  action  for  per- 
sonal injuries  where  the  Court  is  of  opinion 
that  from  the  circumstances  of  the  case  the 
damages  are  ^mreaaonahly  ttnaU. 

Action  for  personal  injuries  sustained 
by  the  plaintiff  while  travelling  on  the 
'  defendants'  railway. 

It  was  proved  at  the  trial  before  Field, 
J.,  that  the  plaintiff  was  a  medical  man, 
and  that  at  the  time  of  the  accident  he 
was  in  receipt,  of  a  professional  income  of 
5,000i.  a  year.  That  he  received  such 
severe  personal  iu juries  as  to  incapacitate 
him  absolutely  from  carrying-on  his 
profession.  His  health  was  irreparably 
injured  and  it  was  probable  that  he 
would  never  recover.  That  he  had  in- 
curred medical  and  other  expenses  to  the 
amount  of  1,0002.,  aud  that  he  would  in 
all  probability  have  to  incur  still  greater 
expense.  The  accident  had  happened 
sixteen  months  before  the  trial. 

The  jury  found  a  verdict  for  the  plaia- 
tifi;  damages  7,0002. 

A  rule  nisi  having  been  obtained  for  a 
new  trial  upon  the  ground  that  the  dam- 
ages were  insufficient,  and  upon  the 
ground  that  the  learned  Judge  had  mis- 
directed the  jury  in  telling  them  that  it 
was  wrong  for  them  to  attempt  to  give 


the  plaintiff  an  equivalent  for  the  dam- 
age he  had  sustained — 

BoZZon^ne,  Serjeant,  and  Dugdale  now 
shewed  cause.  —  This  Court  will  not 
grant  a  new  trial  on  the  ground  of  the 
insufficiency  of  damages — Forsdike  v. 
Stone  (1). 

[Cockbuen,  L.O.J. — I  must  say  that  I 
dissent  whoUy  from  that  decision.] 

In  order  to  entitle  a  party  to  a  new 
trial  on  this  ground,  there  must  also  have 
been  a  misdirection  on  the  part  of  the 
Judge,  or  misconduct  by  the  jury — 
Fakey  v.  Stainford  (2),  Bowley  v.  The 
London  and  North  Western  Railway  Oom- 
pany  (3).  At  all  events,  the  Court  has 
often  refused  to  grant  a  new  trial  on  the 
ground  of  insufficiency  of  damages.  This 
is  shewn  by  a  long  series  of  cases.  They 
cited  also  Barker  v.  Dixie  (4),  HucMe  v. 
Money  (6),  Beardman  t.  Oarrington  (6), 
Mauricet  v.  Brecknock  (7),  Eendall  v. 
Hcuyward  (8),  Mcmlon  v.  Bales  (9), 
Amiytage  v.  Haley  (10),  KeUy  v.  Slierhek 
(11).  With  regard  to  the  alleged  mis- 
direction, there  was,  in  fact,  none.  The 
learned  Judge  did  not  tell  the  jury  not 
to  give  the  plaintiff  fair  damages.  What 
he  said  was,  that  it  was  impossible  that 
any  sum  of  money  would  be  an  equiva- 
lent for  the  injuries  received,  but  the 
summing  up  really  amounted  to  a  direc- 
tion to  give  fair  and  reasonable  damages. 

The  Attorney- General  (^Sir  J.  Solker), 
Pope  and  A.  L.  Smith,  in  support  of  the 
rule. — The  cases  relied  on  by  the  other 
side  do  not  apply  here.  They  are  all 
cases  of  slander.  This  sort  of  action 
differs  from  those  in  being  founded  on 
contract  and  not  on  tort.     In  these  cases 

(1)  37  Law  J.  Eep.  C.P.  301  ;  s.  c.  Law  Ecp.  3 
C.P.  607. 

(2)  4lLaw  J.  Rop.  Q.B.  7. 

(3)  42  Law  J.  Hop.  Ezch.  153 ;  8.  c.  Law  Rep. 
SExch.  231. 

(4)  2  Str.  1061. 
(6)  2  Wils.  205. 

(6)  2  Wils.  244. 

(7)  2  Dougl.  600. 

(8)  6  Bing.  N.C.  424 ;  a.  c.  8  Law  J.  Bop.  C.P. 
243. 

(9)  1  Com.  B.  Hop.  444. 

(10)  4  Q.B.  Hep.  017 ;  ».  c.  12  Law  J.  Rep. 
Q.B.  323. 

(11)  35  Law  J.  Eep.  Q,.B.  200;  s.c.  Law  Rop. 
1  as.  686. 
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all  tiie  Barronnding  circumstances  should 
be  considered  by  the  jniy,  in  estimating 
the  damages,  the  chances  of  life  and 
the  chances  of  professional  success,  as 
well  as  actual  loss  and  expenses.  The 
jury  here  have  given  nothing  in  respect 
of  future  possible  gains  wmch  are  ab- 
solutely lost. 

The  damages  in  such  a  case  as  the  pre- 
sent should  be  sufficient  to  constitute  both 
an  indemnity  agaiost  actual  pecuniary  loss 
sustained,  and  the  amount  of  which  is 
ascertainable,  and  also  a  "  solatium  "  for 
suffering  and  loss  of  health  and  business 
incurred,  for  which  no  sum  of  money  can 
be  an  exact  equivalent.  The  summing 
up  was  well  calculated  to  deceive  the 
jury,  and  make  them  think  that  they 
ought  not  to  attempt  to  give  any  damages 
beyond  the  amount  of  actual  pecuniary 
loss. 

As  a  matter  of  fact,  the  plaintiff  was 
proved  to  have  actually  lost  a  sum  equal 
in  amount  to  the  damages  given  him  ;  the 
jury  have  therefore  allowed  nothing  in 
respect  of  future  loss. 

They  cited  also  Armstoorth  v.  The  South 
Eastern  Railway  Company  (12),  Blake  v. 
The  Midland  Bailway  Company  (13), 
Pym  V.  The  Great  Northern  Bailway 
Oompany  (14). 

Our,  adv.  wtlt. 

The  jadgment  of  the  Court  (15)  was 
(on  June  20)  delivered  by 

CocKBUBN,  L.C.J. — This  was  an  action 
brought  by  the  plaintiff  to  recover  dam- 
ages for  injuries  suffered  when  travelling 
on  the  d^endants'  railway,  through  the 
negligence  of  their  servants.  A  verdict 
having  passed  for  the  plaintiff  with 
7,0002.  damages,  an  application  is  made 
to  this  Court  for  a  new  trial  on  behalf  of 
the  plaintiff,  on  the  ground  of  the  in- 
sufficiency of  the  damages,  as  well  as  on 
that  of  misdirection  as  having  led  to 
an  insufficient  assessment  of  damages ; 
and  wo  are  of  opinion  that  the  rule  for  a 
now  trial  must  be  nmde  absolute;  not, 
indeed,  on  the  ground  of  misdirection; 
for  we  are  unable  to  find  any  misdirection, 

(12)  11  Jut.  768. 

(13)  21  Law  J.  Rep.  Q.B.  233. 
.  (14)  32  Law  J.  Rep.  Q.B.  377. 

(16)  Cockbum,  L.C.J.,  and  Lopes,  J. 


Q.B. 

the  learned  Judge  having  in  effect  left 
the  question  of  damages  to  the  jury,  with 
a  due  caution  as  to  the  limit  of  compen- 
sation, though  we  think  it  might  have 
been  more  explicit  as  to  the  elements  of 
damages. 

It  18  extremely  diffioalt  to  lay  down 
any  precise  rule  as  to  the  measure  of 
damages  in  cases  of  personal  injury  like 
the  present.  No  doubt  as  a  general  rale 
where  injary  is  caused  to  one  person  by 
the  wrongful  or  negligent  act  of  another, 
the  compensation  should  be  commensu- 
rate with  the  injury  sustained.  Bat  there 
are  personal  injuries  for  which  no  amount 
of  pecuniary  damage  would  afford  ade- 
quate compensation,  while  on  the  other 
hand  the  attempt  to  award  fiill  compen- ' 
sation  in  damages  might  be  attended  with 
ruinous  consequences  to  defendants,  who 
cannot  always,  even  by  the  utmost  care, 
protect  themselves  against  carelessness 
of  persons  in  their  employ.  Generally 
speaking,  we  agree  with  the  rule  as  laid 
down  by  Brett,  J.,  in  Bowley  v.  Tha 
London  and  North  Western  Bailiody  Com- 
pany (8),  an  action  brought  on  the  9  & 
10  Vict.  c.  93,  that  a  jury  in  these  cases 
"  must  not  attempt  to  give  damages  to  the 
full  amount  of  a  perfect  compensation  for 
the  pecuniary  injury,  but  must  take  a 
reasonable  view  of  the  case,  and  give 
what  they  consider  under  all  the  circum- 
stances a  fair  compensation."  And  this 
is  in  effect  what  was  said  by  Mr.  Justice 
Field  to  the  jury  in  the  present  case. 
Bat  we  think  that  a  jury  cannot  be  said 
to  take  a  reasonable  view  of  the  case 
unless  tiicy  consider  and  take  into  ac- 
count all  the  heads  of  damage  in  respect 
of  which  a  plaintiff,  complaining  of  a 
personal  injury,  is  entitled  to  compensa- 
tion. These  are :  the  bodily  injury  sus- 
tained; the  pain  undergone;  the  effect 
on  the  health  of  the  sufferer,  according 
to  its  degree  and  its  probable  duration  as 
likely  to  be  temporary  or  permanent ;  the 
expenses  incidental  to  attempts  to  effect 
a  cure,  or  to  lessen  the  amount  of  injury; 
the  pecuniary  loss  sustained  throngh  in- 
ability to  attend  to  a  profession  or  busi- 
ness, which,  again,  may  be  of  a  temporary 
character,  or  may  be  such  as  to  incapaci- 
tate the  party  for  the  remainder  of  his 
life.     If  a  jury  have  taken  aU  these  ele- 
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ments  of  damage  into  consideration  and 
have  awarded  what  thej  deemed  to  be 
&ir  and  reasonable  oompensation  under 
all  tbe  circomBtances  of  the  case,  a  Court 
ought  not,  unless  under  very  exceptional 
circnmstances,  to  disturb  their  verdict. 
But  looking  to  the  figures  in  the  present 
case,  it  seems  to  us  that  the  jury  must 
bave  omitted  to  take  into  account  some 
of  the  beads  of  damage  which  were  pro- 
perly involved  in  the  plaintiflfs  claim. 

The  plaintiff  was  a  man  of  middle  age 
and  of  robust  health.  His  health  has 
been  irreparably  injured  to  such  a  degree 
as  to  render  life  a  burden  and  source  of 
the  utmost  misery.  He  has  undergone  a 
g^reat  amount  of  pain  and  suffering.  The 
probability  is  that  he  will  never  recover. 
His  condition  is  at  once  helpless  and 
hopeless.  The  expenses  incurred  by  rea- 
son of  the  accident  have  already  amounted 
to  1,000Z.  Medical  attendance  still  is  and 
is  likely  to  be  for  a  long  time  necessary. 
He  was  making  an  income  of  5,0002.  a 
year,  the  amount  of  which  has  been 
positively  lost  for  sixteen  months  be- 
tween the  accident  and  the  trial  through 
his  total  incapacity  to  attend  to  his  pro- 
fessional business. 

The  positive  pecuniary  loss  thus  sus- 
tained all  but  swallows  ap  the  greater 
portion  of  the  damages  awarded  by  the 
juiy.  It  leaTCS  little  or  nothing  for 
health  permanently  destroyed  and  in- 
come permanently  lost.  We  are  there- 
fore led  to  the  conclusion,  not  only  that 
the  damages  are  inadequate,  but  that  the 
jury  must  have  omitted  to  teke  into  con- 
sideration some  of  the  elements  of  dam- 
ages which  ought  to  have  been  taken  into 
account. 

It  was  contended  on  behalf  of  the 
defendant  that  even  assuming  the  dam- 
ages to  be  inadequate,  the  Court  ought 
not  on  that  account  to  set  aside  the  ver- 
dict and  direct  a  new  trial,  inadequacy  of 
damages  not  being  a  sufficient  ground  for 
granting  a  new  trial  in  an  action  of  tort 
unless  there  has  been  misdirection,  or 
misconduct  in  the  jury,  or  miscalculation, 
in  support  of  which  position  the  cases  of 
Bendall  v.  Hayward  (8)  and  Forsdike  v. 
Stone  (1),  were  relied  on.  But  in  both 
those  cases  the  action  was  for  slander,  in 
which,  as  was  observed  by  the  Judges  in 
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the  latter  case,  the  jury  may  consider  not 
only  what  the  plaintiff  ought  to  receive 
but  what  the  defendant  ought  to  pay. 
We  think  the  rule  contended  for  has  no 
application  in  a  case  of  personal  injuir 
and  that  it  is  perfectly  competent  to  us,  if 
we  think  the  damages  unreasonably  small, 
to  order  a  new  trial  at  the  instance  of  the 
plaintiff.  There  can  be  no  doubt  of  the 
power  of  the  Court  to  grant  a  new  trial 
where  in  such  an  action  the  damages  are 
excessive.  There  can  be  no  reason  why 
the  same  principle  should  not  apply  where 
they  are  insufficient  to  meet  the  justice 
of  the  case. 

The  imle  must  therefore  be  made  abso- 
lute for  a  new  trial. 

Rule  absolute. 


Solicitors — HargroTe  &  Co.,  for  plaintiff;  U.  H. 
Hall,  for  defendants. 


[IN  THE  COURT  OP  APPEAL.] 
(Appeal  from  the  Common  Pleas  Division.) 

1879,    1 
June  12.  / 


Miaom  V.  COLVILLK,* 


Imprisonment — Gomputation  of  Time — 
"  One  Calendar  Month." 

Where  a  term  of  one  calendar  month's 
imprisonment  begins  in  one  month  and  ends 
in  another,  the  month  nuiat  be  ctUeulaied 
from  the  day  on  which  the  imprisonment 
commences  to  the  day  before  <Afl  (numeri- 
cally) corresponding  day  in  the  following 
month.  If  there  is  iio  such  numerieaUy 
corresponding  day,  the  term  urill  end  on  the 
last  day  of  the  following  month. 

This  was  an  appeal  from  a  judgment  of 
Denman,  J.,  reported  48  Law  J.  Rep 
M.C.  48.  *^ 

The  action  was  brought  for  false  im- 
prisonment against  the  governor  of  Gold. 
bath  Fields  Prison. 

The  plaintiff  was  convicted  by  a  police 
magistrate  on  the  Slst  of  October,  1877, 
of  two  separate  assaults,  and  was  sen- 

•Cbro»iBtamwell,L.J,;  Brett,  L.J. ;  and  Cotton, 
L.J, 
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tencedfor  tbe  first  assault  to  be  impriaoned 
for  one  calendar  month,  and  for  the  second 
to  be  imprisoned  '*  for  fonrteen  days,  to 
commence  at  the  expiration  of  the  im- 
prisonment previously  adjudged." 

.  The  plaintiff  was  accordingly  taken 
into  the  custody  of  the  defendant  on  the 
afternoon  of  the  Slst  of  October,  and  re- 
mained in  prison  till  9  a.m.  on  the  14th  of 
December,  having  claimed  to  be  released 
on  the  previous  day. 

He  afterwards  brought  this  action  for 
his  detention  by  the  defendant  from  the 
13th  to  the  14th  of  December. 

At  the  trial  the  jary  assessed  the 
damages  at  208.,  and,  on  farther  conside- 
ration, Deuman,  J.,  before  whom  the  ac- 
tion was  tried,  gfave  judgment  for  the 
defendant,  holding  that  the  plaintiff  was 
not  strictly  entitled  to  his  discharge  till 
midnight  on  the  14th  of  December. 

On  appeal, 

The  plaintiff  in  person  contended  that 
he  had  been  imprisoned  during  the  whole 
of  November,  which  was  a  calendar 
month,  and  during  fourteen  days  in 
December,  as  well  as  one  day  in  October, 
BO  that  he  was  detained  on  the  whole  for 
one  calendar  month  and  fifteen  days, 
being  one  day  in  excess  of  the  two  terms 
for  which  he  was  sentenced.  He  cited 
Catetby's  Oase  (1). 

A,  L.  Smith,  for  the  defendant,  was  not 
called  upon. 

Bbahwbll,  L.  J. — I  am  of  opinion  that 
the  judgment  of  Denman,  J,,  must  be 
affirmed.  No  doubt,  as  the  learned  Judge 
says,  it  is  a  plausible  argument,  that  the 
prisoner,  having  been  confined  during  the 
whole  of  November  and  one  day  in 
October,  has  been  in  prison  for  more  than 
one  calendar  month.  The  diifionliy 
arises  from  the  &ct  that  the  term  calen- 
dar month  is  not  strictly  applicable  ex- 
cept to  the  particular  months  named  in 
the  calendar,  and  is  inaccurate  as  applied 
to  a  period  beginning  in  one  monlji  and 
groing  on  into  another.  Such  a  period  in 
reality  consists  of  portions  of  two  calendar 
months.  The  anomtdy  has  several  curi- 
ous consequences,  and  among  them  that  of 

(1)  6  Bep.  62. 


which  the  plaintiff  complains.  The  only 
rule  that  can  be  laid  down  is  this,  that 
where  a  month's  imprisonment  begins  on 
a  day  in  one  month,  and  runs  on  into 
another,  so  many  days  mnst  be  taken 
from  the  second  month,  if  there  are 
enough,  as  will  bring  the  time  up  to  the 
day  before  that  day  in  the  second  month 
which  corresponds  to  the  day  on  which 
the  imprisonment  began ;  e.g.  if  the  im- 
prisonment began  on  the  5th,  it  would 
.end  at  twelve  o'clock  on  the  night  of  the 
4th  of  the  following  month ;  if  on  the  25th, 
it  would  end  on  the  24th ;  if  on  the  29th, 
it  would  end  on  the  28th.  That  is  to  say, 
one  must  take  as  many  days  in  the  second 
month  as  had  already  passed  in  the  month 
in  which  the  imprisonment  took  place 
before  the  imprisonment  began.  The 
plaintiff  says  that  as  he  was  imprisoned 
on  the  Slst  of  October,  and  has  been  im- 
prisoned till  the  30th  of  November,  he 
has  been  imprisoned  for  the  whole  of  a 
calendar  month  and  one  day,  and  there- 
fore he  ought  to  have  been  let  out  on  the 
29tb.  But  if  he  had  been  sent  to  prison 
on  the  29th,  he  would  have  been  Kberated 
on  the  28th ;  and  if  on  the  80th,  he  wonld 
have  been  liberated  on  the  29th.  There- 
fore, according  to  the  plaintiff's  own  con- 
tention, he  would  be  liberated  on  the 
same  day  whether  he  was  imprisoned  on 
the  30th  or  Slst.  There  is  no  reason  in 
that  at  all.  There  is  another  difficulty  in 
the  way  of  the  plaintiff's  contention. 
Suppose  he  had  been  sent  to  prison  for 
two  calendar  months,  he  would  cer- 
tainly not  have  been  liberated  till  the  30th 
of  December ;  and  the  only  way  to  make 
sense  of  it  is  to  apply  the  mie  I  have 
laid  down,  which  never  operates  to  the 
detriment  of  the  prisoner.  If  he  is  sent 
to  prison  in  a  long  month,  he  gets  thirty- 
one  days ;  if  he  is  sent  to  prison  in  a  short 
month,  he  gets  thirty  days.  If  he  is  im- 
prisoned in  February,  so  much  the  better 
tor  him,  he  wonld  have  the  advantage 
of  the  short  number  of  days  in  the  mon&. 
That  being  so,  the  plaintiff's  second  period 
of  fourteen  days  began  on  the  Ist  of 
December  and  ended  on  the  14th. 

Bbbtt,  L.  J. — ^I  am  of  opinion  that  the 
term  a  calendar  month  is  a  legal  and 
technical  term,  and  that  we  are  bound  to 
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interpret  its  legal  and  technical  meaning. 
The  meaning  of  the  phrase  is,  that  in 
oompating  time  by  calendar  months,  the 
time  most  be  reckoned  by  looking  at  the 
calendar,  and  not  by  counting  days,  and 
that  one  calendar  month's  imprisonment 
is  to  be  calculated  from  the  day  of  im^ 
prisonment  to  the  day  numerically  cor- 
responding to  that  day  in  the  foUowing 
month,  less  one.  In  some  cases  there  is 
no  corresponding  day  in  the  following 
month,  la  that  case  the  computation  is 
in  &vonr  of  the  prisoner,  whose  term  of 
imprisonment  is  less  than  it  would  have 
been,  and  who  is  let  out  on  the  last  day 
of  the  month.  • 

Cotton,  L.J. — I  am  of  opinion  that 
Denman,  J.,  was  clearly  right  in  dealing 
with  this  question  as  a  matter  of  law.  It 
is  not  a  question  of  the  measurement  of 
time,  but  of  the  technical  meaning  of  the 
words  calendar  month.  Prisoners  can- 
not always  be  imprisoned  during  oue  par- 
ticular calendar  month,  in  the  sense  of  a 
month  the  name  of  which  is  to  be  found 
in  the  calendar.  What,  then,  is  the 
meaning  of  the  term  when  the  sentence 
begins  otherwise  than  on  the  first  day  of 
a  calendar  month  P  Although  there  are 
difficulties,  I  am  of  opinion  that  the  right 
rule  is  that  which  has  been  laid  down  by 
Denman,  J.,  and  the  other  members  of 
this  Court.  The  imprisonment  ends  at 
twelve  o'clock  on  the  day  immediately 
preceding  the  day  in  the  following  month 
corresponding  to  the  day  on  which  the 
imprisonment  began.  If  there  are  not 
enough  days  in  the  second  month  to 
satisfy  this  rule,  the  calculation  is  made 
in  favour  of  the  prisoner,  and  he  will  be 
liberated  on  the  last  day  of  the  month. 
Thus  the  prisoner  sentenced  to  a  calendar 
month's  imprisonment  will  never  be  im- 
prisoned for  a  grater  number  of  days 
than  there  are  in  the  month  in  which  be 
was  sentenced. 

Judgment  affirmed. 


Solicitors — Gold  &  Son,  fop  plaintiff;  Nicholson 
&  Herbert,  for  defendant. 
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[IN  THE  COUET  OF  APPEAL.] 
(Appeal from  the  Queen's  Bench  Division.) 

1879.         1     BEDONDO  V.  CHATTOB  AND 

May  17,  27.  J  another.* 

Practice — Security  for  Oosts — Foreigners 
domieiled  Abroad — Temporary  Residence 
in  England. 

Although  the  plaintiff  is  a  foreigner, 
itstidUy  resident  abroad,  and  oiUy  tem- 
porarily in  England  for  the  purpose  of 
bringing  the  action,  an  order  for  security 
for  costs  wiU  not  be  made,  if  the  plaintiff 
be  actually  in  England  at  the  time  of  the 
applicaHon  being  made. 

This  was  an  appeal  from  an  order  of 
the  Queen's  Bench  Division,  rescinding 
an  order  of  Lindley,  J.,  ordering  the 
plaintiff  to  give  security  for  costs,  and 
m  the  meantime  staying  proceedings. 

The  action  was  brought  by  Mara- 
quita  Bedondo  against  the  defendants  as 
executors  of  one  Foster,  to  recover  cer- 
tain  instalments  of  an  annuity  alleged  to 
have  been  granted  by  Foster,  his  exe- 
cutors and  administrators,  to  the  plain- 
tiff, in  consideration  that  she  would 
reside  abroad.  The  statement  of  claim 
alleged  that  the  plaintiff  had  always  con. 
tinned  to  reside  abroad,  and  that  she  was 
at  present  in  England  temporarily  for 
the  purpose  of  carrying  on  the  action. 

The  defendants  applied  for  an  order 
that  the  plaintiff  should  give  security 
for  costs,  supporting  the  application  by 
affidavits  to  the  effect  that  the  plaintiff 
was  a  native  of  Spain,  that  her  per- 
manent residence  was  abroad,  and  that 
she  had  stated  her  intention  of  going 
abroad  as  soon  as  the  present  action  was 
decided.  The  plaintiff  filed  an  affidavit 
to  the  effect  that  she  was  at  present 
residing  at  30,  Frith  Street,  Soho,  and 
had  no  present  intention  of  leaving  the 
country. 

The  Master  having  refused,  Lindley,  J., 
made  the  order.  On  appeal,  the  Queen's 
Bench  Division  rescinded  the  order  of 
the  learned  Judge,  and  the  defendants 
appealed. 

FuUarton,    for    the    defendants. — ^Ac> 

*  Coram  Bram-vell,  L. J, ;  Baggallay,  L.  J. ;  and 
Thesiger,  L.J. 
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cording  to  the  decision  yaf  the  Conrt 
below,  the  tme  teat  whether  secnrity  for 
costs  is  to  be  given  or  not  is  whether  the 
plaintiff  is  actually  residing  abroad  at 
the  time  of  action  brought. 

But  the  reason  secanty  is  given  is  that 
people  with  no  permanent  residence  or 
property  in  this  country  can  avoid  pro- 
cess if  the  result  of  the  action  is  adverse 
to  them.  Where,  therefore,  there  is  no 
reasonable  certainty  that  the  defendant 
will  be  able  to  obtain  his  remedy  by 
process,  the  Courts  will  order  security  to 
be  g^ven  for  costs.  That  principle  was 
established  in  1727,  in  the  case  of  Oood- 
vdn  T.  Archer  (1),  where  the  servant  of  a 
foreign  ambassador  was  ordered  to  give 
aeonrity  for  costs  in  the  same  manner  as 
if  he  were  beyond  sea.  This  case  was 
followed  by  Adderley  v.  Smith  (2),  and 
approved  by  LoM  Ellenborongh,  in  The 
Due  de  MonteUano  v.  Ghristin  (3).  Secu- 
rity was  accordingly  ordered  to  be  given 
by  a  foreigner,  though  actually  in  Eng- 
land, in  the  case  of  Swanzy  v.  Swanzy 
(4),  following  Ainslie  v.  81ms  (5) — the 
case  of  a  Scotchman,  who,  though 
domiciled  in  Scotland,  had  come  to 
London  for  the  purpose  of  the  action. 
The  reason  of  the  rule  is  given  by 
Buller,  J.,  in  Pray  v.  Edie  (6),  and  is 
borne  out  by  the  distinction  made  be- 
tween an  English  sailor,  temporarily 
absent,  who  need  not  give  security,  and 
a  foreign  sailor  who  has  no  domicile  in 
England — NyUmder  v.  Barnes  (7). 

There  are  cases  on  the  other  side — 
Ciragnn  v.  Hastan  (8),  Nelson  v.  Ogle 
(9),  and  an  Anonymous  Case  (10).  The 
cases  in  TawUon  were  not  followed  in 
Oliva  V.  Johnson  (11).  It  was  held  no 
sufficient  answer  to  the  application  to 
say  that  the  plaintiff  was  in  England  at 


2  P.  Wma.  452. 
Dicken,  866. 


(8)  6  M.  &  S.  608. 
(4)  iKayScJ.  237;  a.  c.  29  Law  J.  Rep,  Chanc. 
419. 
(6)  17  Beav.  67. 

(6)  1  Term  Bep.  267. 

(7)  6  Hurl.  &  N.  609. 
(Si  6  Tannt.  20. 

9)  2  Tsimt.  268. 

10)  8  Taunt.  737. 

11)  6  B.  &  Aid.  908. 
(12)  10  Moon  622. 


the  time  of  the  action,  and  had  no  inten- 
tion of  leaving — see  Naylor  v.  Joseph  (12). 

In  DowUng  v.  ffonvan  (13),  Parke,  B., 
says  that  he  must  follow  the  rule  in  the 
AnonyTnovs  Case  (10),  and  that  mle  was 
followed  in  Tambisco  v.  Pacifieo  (14), 
where  Willes,  J.  (argrtendo),  says  that 
Oliva  V.  Johnson  (11)  is  the  only  autho- 
rity on  the  other  side.  But  before  the 
decision  of  Tambisco  v.  Pacifieo  (14)  the 
Common  Pleas  had  abandoned  their  rule 
— 81.  Leger  v.  Di-Nuovo  (15).  The  mle 
of  Chancery,  as  laid  down  in  Ainslie  v. 
Sims  (5)  and  8wanzy  v.  Swangy  (4), 
ought  now  to  prevail.  There  is  a  case 
of  Oamhottie  v.  Inngaie  (16)  on  the  othw 
side ;  but  that  case  was  not  followed  in 
Swangy  v.  Stoanzy  (4),  and  may  be  con- 
sidered  as  overruled.  In  Westenberg  v. 
Mortimore  (17)  it  was  held  that  on  affi- 
davit that  the  plaintiff  had  since  the  order 
come  to  reside  in  England  till  the  action 
was  decided  was  no  reason  for  a  rescis- 
sion of  the  order.  There  ought  to  be  no 
hard  and  fast  line  against  security  being 
given  where  the  plaintiff  is  actually  in 
England.  There  may  have  been  some 
reason  for  such  a  rale  before  the  aboli- 
tion of  the  writ  of  ca.  sa. ;  but  there  can 
be  none  now.  Oessante  ratione  eessat  lex. 
So  now,  residence  in  Scotland  is  no 
reason  for  giving  security — Bae^m  v. 
Andrew  (18).  Another  class  of  cases 
which  shews  that  the  tme  criterion  is 
the  possibility  of  enforcing  a  jndgment 
for  costs,  and  not  the  mere  question^f 
residence,  is  that  which  shews  that 
security  will  not  be  given,  even  where 
the  plaintiff  is  resident  abroad,  if  he  has 
property  of  a  permanent  nature  in  Eng- 
land— Swinboume  v.  Carter  (19). 

Lumley  Smith,  for  the  plaintiff. — The 
rule  of  practice  is  settled  and  invariable. 
If  the  plaintiff  is  residing  ab]:oad,  security 
must  be  given ;  if  in  England,  it  cannot 
be  demanded.    It  is  necessary  that  there 

(18)  6  Mee.  &  W.  181. 

(14)  7  Ezch.  Bep.  816;  8.  o.  21  Law  J.  Bep. 
Ezcli.276. 
(16)  2  Sc.  N.B.  687. 

(16)  1  W.B.  588. 

(17)  44  Law  J.  Bep.  C.P.  289;  s.  c.  Law  Bep. 
10  C.P.  439. 

(18)  43  Law  J.  Bep.  (I.B.  78  ;  a.  c.  Law  Bep. 
9  Q.B.  118. 

(19)  28  Law  J.  Bep.  Q.B.  16. 
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should  be  a  fixed  mle.  Prima  facie,  no 
plamtiff  need  give  secarity  for  costs,  and 
the  claaa  of  plaintiSs  who  are  obh'ged  to 
give  it  ought  not  to  be  extended.  The 
text-books,  though  hesitatingly,  express 
a  view  in  favour  of  the  plaintiff — see 
Ohitty's  Practice,  p.  1,350,  and  Lush's 
Practice,  p.  931. 

[Beamwell,  L.J. — 2%W«  Practice,  vol. 
i.  p.  534,  says  that,  where  a  plainti£f,  a 
foreigner,  has  expressed  a  determination 
to  go  abroad,  security  will  be  given.] 

There  is  no  difference  between  an 
Englishman  and  a  foreigner.  If  the 
plaintiff  is  abroad  security  must  in 
general  be  given.  Bat  in  some  cases, 
where  the  plaintiff  is  an  Englishman, 
and  has  an  animus  reverteudi,  it  will  be 
refused.  That  the  rule  is  a  strict  one  is 
shewn  by  Lord  Eldon  in  OgUvie  v.  Heme 
(20).  The  cases  on  the  other  side  are 
of  no  real  value.  In  Adderley  v.  Smith 
(2)  no  reasons  are  g^ven,  and  there  is  a 
case  laying  down  the  opposite  mle  in  the 
same  report,  Anonymous  (21). 

In  Monteliano  v.  Ghristin  (3)  no  mle 
was  laid  down.  In  Goodmn  t.  Archer 
(1)  the  plaintiff  was  ordered  to  give 
security  because  he  waa  privileged  from 
arrest,  and  not  because  he  was  a  foreigner 
and  resident  abroad. 

The  general  rule,  that  the  intention  of 
the  plaintiff  to  leave  the  country  is  not  a 
sufBcient  reason  for  making  the  order,  is 
shewn  by  Oiragno  v.  Hassan  (8),  Willii 
Yy  Oa/rbuU  (22),  and  the  AtKmymotts 
Oase  (10),  Bowling  v.  Harmon  (13),  and 
Tamhisco  v.  Pacifieo  (14).  The  cases  as 
to  sailors  merehr  shew  that  the  Court 
will  not  take  it  for  granted  that,  where  a 
plaintiff  has  gone  abroad,  he  will  remain 
oat  of  the  jurisdiction. 

Oliva  v.  Johnson  (11)  is  the  only  de- 
cision  reaUy  in  point  against  the  plain- 
tiff. That  case  is  noticed  in  TamJnseo  v. 
Pacifieo  (14),  without  approval.  See 
Drurrvmond  v.  TilUnghurst  (23),  where 
Oliva  Y.  Johnson  (11)  is  cited.  But  it 
was  noticed  that  in  that  case  it  was 
shewn  that  the  plaintiff  had  a  domicile 
abroad,  whereas  in  Drummond  v.  TUUng- 

(20)  11  Ves.  698. 

(21)  2  Bicken,  178. 

(22)  1  You.  &  J.  611. 
(28)  16  Q.B.  Bep.  740. 
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hirst  (23),  no  such  domicile  was  shewn. 
This  is  a  similar  case,  and  the  arguments 
used  in  that  case  for  the  defendants  aie 
identical  with  those  used  here. 

The  oase  of  8t,  Leger  v.  Di-Nwmo  was 
wrongly  decided.  In  Naylor  v.  Joseph 
(12)  and  Qwrney  v.  Key  (24)  there  was 
nothing  to  shew  that  the  plamtiff  was  in 
England  at  the  time  of  the  application. 

Ainslie  v.  Sims  (5)  was  the  case  upon 
which  the  decision  of  the  Common  Pleas 
Division  was  based.  In  that  case  three 
former  decisions  were  cited — Oreen  v. 
Ghamoek  (25),  Seilaz  v.  Hanson  (26), 
and  Hoby  v.  Hitchcock  (27) — ^bat  in  all 
three  the  plaintiff  was  actually  residing 
abroad.  In  Morgan  and  Davis's  Costs  in 
Ohancery,  p.  5,  it  is  stated  that  a  foreigner 
tomponurily  resident  here  will  not  be  re. 
quired  to  give  security  for  costs,  though 
it  is  not  denied  that  he  intends  to  return 
to  his  own  country.  For  this  Oamiottie 
V.  Inngate  (16)  is  dted,  which  is  a  strong 
case  in  favour  of  the  plaintiff,  in  which 
Wood,  V.C.,  discosses  and  dissents  from 
Ainslie  v.  Sims  (5).  Su)an»y  r.  Swanxy 
(4)  was  decided  on  a  different  ground. 
Secoriiy  was  ordered  to  be  given  because 
the  plaintiff  had  imposed  on  the  Court 
by  giving  a  false  address,  and  not  because 
she  was  domiciled  abroad. 

Fullarton,  in  reply. — The  only  aatho> 
rity  in  point  against  the  defendant  is 
Drummond  v.  Tillinghurst  (23).  But  the 
principle  there  laid  down,  that  where  the 
plaintiff  is  a  foreigner  actually  resident 
in  England,  and  there  is  no  reason  to 
snppose  he  will  leave  the  countiy,  no 
security  need  be  given.  But  that  is  in- 
applicable to  the  present  case,  where  the 
plaintiff  has  shewn  a  clear  intention  to 
leave  the  country  as  soon  as  the  litiga- 
tion is  over. 

Our.  adv.  vtdt. 

The  following  judgments  were,  on  the 
27th  of  May,  delivered  by 

Thesioeb,  L.J. — Their  Lordships  have 
desired  me  to  deliver  my  judgment  first, 
though  I  may  say  at  once  that  there  is  no 
difference  of  opinion  between  us. 

(24)  3  Dov.  669. 
(26)  1  Ves.  3«6. 

(26)  6  Ves.  261. 

(27)  6  Ves.  698. 
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The  qnration  raised  in  tliis  case  is  whe- 
ther the  plaintifi*  ought  under  the  circtun- 
stances  to  give  seonrity  for  costs.  The 
action  was  brought  by  a  foreigner  to  re- 
cover the  arrears  of  an  annuity  from  the 
executors  of  one  Foster,  under  an  alleged 
agreement.  The  statement  of  claim 
alleges  that  the  plaintiff  has  been  resi- 
dent abroad  sLnoe  the  agreement,  until  she 
temporarily  came  to  England  to  enforce 
her  claim.  On  this  allegation  and  on 
certain  affidavits  the  question  as  to  costs 
arises. 

It  is  enough  to  say  that  I  am  of  opinion 
that  the  plaintiff  is  really  in  the  country 
merely  for  the  purpose  of  the  writ,  and 
unquestionably  will  go  abroad  at  once  if 
she  obtains  a  judgment  in  her  favour,  and 
very  probably  if  judgment  is  given  against 
her  will  leave  the  country  under  circum- 
stances which  will  prevent  the  defendants 
from  availing  themselves  of  any  process 
for  the  purpose  of  recovering  their  costs ; 
and  consequently  unless  there  is  a  settled 
rale  of  practice  to  the  contrary,  there  is 
at  all  events  some  reason  why  the  plain- 
tiff should  be  called  upon  to  give  security 
for  costs.  But  the  Common  Pleas  Divi- 
sion has  decided  that  whether  the  plain- 
tiff be  an  Englishman  or  a  foreigner,  if  at 
the  time  of  the  application  he  is  within 
the  jurisdiction  of  the  Court,  though  only 
for  a  temporary  purpose,  the  Court  have 
no  right  or  power  to  order  him  to  give 
security  for  costs  on  the  ground  that  he 
is  usually  resident  abroad. 

To  shew  that  there  is  such  a  settled 
rule  of  practice  it  is  necessary  to  go  in 
detail  into  the  cases.  We  there  find  that 
in  favour  of  the  view  that  such  security 
ought  not  to  be  £^ven  there  are  five  dis- 
tinct decisions.  In  1815  there  was  the 
case  of  Oiragno  v.  Hassan  (8)  ;  in  1819  an 
Anonymous  Oase  (10)  ;  in  1827  the  case  of 
WiUis  V.  Garbutt  (22) ;  in  1840  that  of 
Dowling  v.  Harmcm  (13),  and  lastly,  in 
1856,  that  of  Tamhisoo  v.  Facifico  (14). 
So  far  I  have  mentioned  only  Common 
Law  authorities.  In  addition  to  these 
decisions  we  have  the  opinions  of  the 
text  books,  Ghitty'g  Archbold,  and  I/ush, 
all  to  the  same  effect,  though  they  seem 
to  leave  the  matter  in  some  doubt,  founded 
on  a  supposition  that  though  the  general 
current  of  authority  is  in  taToor  of  the 


view  taken  by  the  Common  Pleas  Divi- 
sion, yet  there  are  some  decisions  to  the 
contrary. 

There  are  three  decisions  which  appear 
to  be  on  the  other  si^e.  But  two  of 
these  are  really  of  no  authority  on  the 
point,  namely,  Naylory.  Joseph  (12),  and 
Oumey  v.  Key  (24).  For  when  we  look 
into  those  cases,  it  appears  that  though 
the  plaintiff  may  have  been  within  the 
jurisdiction  at  the  time  of  action  brought, 
he  was  clearly  out  of  the  jurisdiction 
when  the  application  was  made ;  so  that 
in  those  two  cases  the  general  rule  ap- 
plies. There  is,  therefore,  in  point  of 
fiict,  only  one  case  which  can  &irly  be 
cited  on  the  other  side — the  case  otOlivav. 
Johnson  (11 ) .  It  is  observable  thatthough 
that  case  was  decided  after  the  cases  of 
Oiragno  v.  Hassan  (8)  and  the  Anonymous 
Oase  (10),  neither  of  those  two  cases  was 
cited ;  whereas  on  the  contrary  in  Bow- 
ling V.  Harmon  (13),  though  Olvoa  v. 
Johnson  (11)  was  not  actually  cited,  yet, 
as  Baron  Martin  says  in  Tambisco  v.  Pa- 
cifico  (14),  it  is  clear  that  case  must  have 
been  before  the  minds  of  the  Court,  for  one 
of  the  Judges  who  decided  the  case  of  Bow- 
ling V.  Harmon  (13),  was  also  counsel 
in  the  case  of  Olvoa  v.  Johnson  (11),  and 
in  Tambisco  v.  Facifico  (14)  the  case  of 
Oliva  V.  Johnson  (11)  was  discussed,  not- 
withstanding  which  the  general  rule  was 
followed.  In  all  these  cases  it  may  be  ob- 
served that  the  Judges  do  not  dad  with 
the  reason  of  the  thing,  but  rely  entirely 
on  what  they  considered  the  nue  settled, 
and  established  practice  or  eursus  curice, 
which  was  to  guide  them  in  their  deci-  t 
sion. 

It  is  impossible  on  the  face  of  the  au- 
thorities to  hold  that  the  practice  at  law 
was  anything  but  what  I  have  stated  it 
to  be.  But  then  it  is  said  that  a  conflict 
of  authorities  arises  if  the  decisions  in 
equity  are  examined.  The  first  of  these 
is  in  the  case  of  Ainslie  v.  Sims  (5),  de- 
cided by  Lord  Romilly  in  the  year  1862. 
In  that  case  the  rule  I  have  laid  down 
was  not  followed  by  the  Master  of  the 
Bolls ;  and  it  is  observable  that  none  of 
the  authorities  were  cited.  But  it  is  re- 
markable that  in  the  same  year  Tanibitoo 
v.  Facifico  (14)  was  decided,  and  in  the 
same  year  again  there  waa  a  contrary  de« 


Digitized  by 


Qoo^^ 


mOHAELMAS  1878  xo  HICHABLMAS   1879. 


Vol.  48.] 

.  Bedondo  v.  Chaytor  (Apf.),  Q.B. 
oision  on  the  pari;  of    Yioe- Chancellor 
Page  Wood,  in  the  case  of  Oambottte  v. 
Lmgate  (16),  where  his  Honour  oalls  at- 
tention to  the  £EMit  that  the  authorities 
were  not  cited  before  the  Master  of  the 
Bolls  in  Ainslie  v.  Sims  (5),  and  says — 
"  By  the  comity  of  nations  a  foreigner  was 
entitled  to  the  same  relief  in  a  Court  of 
justice  as  a  British  subject ;  on  quitting 
the  country  the  same  security  could  be 
demanded    from    both   of  them."      In 
Willis  V.  Ga/rhutt  (22)  Alexander,  C.B., 
says:    "No  one   can   have   security  for 
costs  until  his  opponent  has  quitted  the 
country."    We  can  only  enforce  an  order 
by  staying  proceedings  until  the  security 
is  given,  and  that  may  be  done  just  as 
well  after  he  has  quitted  the  country  as 
before.     But  it  is  said  that  though  the 
Vice-Chancellor  took  that  view  in  1852, 
he  was  of  a  different  opinion  in  1857, 
when  he  decided  the  case  of  Swanztj  v. 
Swamy  (4).    But  it  seems  to  me  that 
he  in  no  way  drew  back  from  the  position 
he  held  in  1852,  nor  did  he  give  any 
opinion  that  the  Master  of  the  Bolls  was 
light,  but  decided  the  case  on  quite  a 
difierent  principle,  namely,  that  where  an 
action  has  been  brought  by  a  foreigner 
temporarily  resident  in   England,  who, 
for  the  purpose  of  misleading  the  Court, 
gives  a  false  description  of  his  residence, 
or  conceals  his  true  residence,  or  gives  a 
false  name — that  is  in  the  nature  of  a 
fraud,  and  the  Court  can  order  the  plain- 
tiff to  give  security  for  costs.     This  is 
shown  by  the  further  observations  of  the 
Vice-Chancellor  in  CamhoUie  v,  Inngate 
(16),  who  after  referring  to  the  case  of 
Frater  v.  Palmer  (28),  justifies  his  deci- 
sion    by    remarking    that    it    was    not 
alleged  that  any  fraud  upon  the  Court 
was  contemplated  by  the  plaintiff.  Fraser 
V.  Palmer  (28)  was  a  case  decided  by  the 
Court  of  Exchequer  in  Equity,  in  which 
Alderson,  B.,  said :  "  If  a  plaintiff  gives 
the  right  description  of  his  place  of  abode 
when  he  files  his  bill,   his  circulating 
about  afterwards  is  immaterial,  unless  he 
goes  abroad.     He  is  still  open  to  the  pro- 
cess.    It  is  a  different  thing  if  he  gives  a 
false  statement  of  his  residence.    He  is 
then  guilty  of  a  fraud  on  the  Court,  and 

(28)  8  You.  &  C.  280. 
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on  that  ground  is  made  to  give  security 
for  costs."  This  explains  the  meaning 
of  the  language  of  Wood,  V.C.,  in  Swanzy 
V.  Swanzy  (4),  and  the  latter  part  of  the 
judgment  shews  that  the  case  of  Oalvert 
V.  Day  (29)  (the  pedlar's  case),  is  no 
authority  on  this  question. 

So  stands  the  question  of  authority, 
and    in    the   face  of   those    authorities 
we  have  no  course  open  to  us  but  to  dis- 
miss the  appeal.     We  are  not  called  upon 
to  say  what,  if  the  matter  were  rea  integra, 
would  be  the  right  rule,  but  whether  the 
Court  below  were  right  or  wrong  as  to 
the  settled  rule  of  practice.     But  as  there 
is  a  strong  feeling,  at  least  on  the  part  of 
one  member  of  this  'JiJi'rt,  that  the  settled 
rule  is  unreasonable,  I  should  like  to  say 
a  few  words  on  the  subject.    No  doubt 
in  one  view  of  the  matter,  where  the 
plaintiff  is  a  foreigner,  and  will  probably 
leave  the  country  if  unsuccessful,  so  as  to 
avoid  paying  costs,  it  seems  rather  hard 
that  he  should  not  be  called  upon  to  give 
security  for  costs,  more  especially  as  it  is 
clear  that  there  is  no  hard  and  fast  rule 
in  the  converse  case ;  for  when  a  person 
usually  resident  in  the  jurisdiction  is  tem- 
porarily out  of  it,  the  Courts  will  not 
compel  him  to  give  security.     Again,  if 
a  person  is  resident  without  the  jurisdic- 
tion,  but  has    property   within  it,   the 
reason  for  requiring  security  being  gone, 
the  rule  goes  too,  and  no  security  will  be 
required.      Therefore  it  may  be  said  it 
would  be  reasonable  that  the  converse 
should  hold  good,  and  that  if  the  plain- 
tiff is  only  temporarily  in  England  and 
will  probably  go  abroad  before  process 
can  issue  against  him,  he  should  be  made 
to  g^ve  security  for  costs.     But  on  the 
other  hand  it  may  be  said  that  it  would 
not  be  convenient  to  extend  the  number 
of  cases  in  which  security  for  costs  can 
be  demanded,  and  in  wluch  the  plaintiff 
can  be  deprived  of  his  remedy  until  and 
unless  he  can  find  such  security.     It  may 
no  doubt  be  a  hardship  on  a  foreigner 
who  has  come  into  this  country  for  the 
bona  fide  purpose  of  trying  a  right,  to  be 
unable  to  do  so  because  he  cannot  give 
security  for  costs ;  and  although  there  are 
no  doubt  strong    reasons  on    which  a 


(29)  2  You.  &  C.  217. 
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change  of  the  law  coald  be  based,  I  do 
not  wish  to  be  nnderatood  as  giviilg  an 
opinion  in  favonr  of  the  change. 

Bagoallat,  L.J. — The  aathorities  on 
the  question  before  us  hare  been  so  fhlly 
examined  and  explained  by  Lord  Jnstice 
Thesiger,  that  it  does  not  occnr  to  me 
to  add  anything  farther  except  a  few 
observations  on  the  case  of  Swanxy  v. 
Sutanzy  (4).  It  is  well  known  that  in 
all  proceedings  in  Chancery,  whether 
commenced  by  bill  or  petition,  it  was 
necessary  to  state  fnlly  on  the  bill  or 
petition  the  name  and  residence  of  the 
person  instituting  the  proceedings.  And 
qnite  independently  of  whether  that  per- 
son was  a  foreigner  or  not,  or  was  resi- 
dent within  the  jarisdiction  or  not,  it  was 
enongh  to  enable  the  Conrt  to  order  him 
to  give  secnxity  for  costs  if  he  did  not 
properly  state  his  name  and  residence  on 
his  bill  or  petition.  In  the  case  o?  Swanzy 
V.  Swamy  (4)  there  had  been  no  proper 
statement  of  the  petitioner's  residence. 
She  had  taken  lodgings  at  one  place 
under  one  name,  and  at  another  place 
under  another  name.  This  was  quite 
enough  to  render  her  liable  to  give  secur- 
ity for  costs  independently  of  the  ques- 
tion of  residence  abroad.  I  will  only  add 
that  the  principle  always  acted  upon  in 
the  Court  of  Chancery  was  that  laid  down 
by  Vice- Chancellor  Page  Wood  in  the 
case  of  Oambottie  v.  Inngate  (16). 

Bbahw£ll,  L.J. — The  question  being 
what  is  the  settled  practice  of  the  Courts, 
I  can  only  say  it  is  impossible  to  dissent 
from  the  elaborate  exposition  of  the  law 
by  Lord  Justice  Thesiger.  I  will  add, 
however,  that  I  am  sorry  for  it  for  three 
reasons.  First,  I  must  say  I  always  sup- 
posed the  rule  to  be  different ;  secondly, 
I  must  have  made  a  number  of  bad  orders 
at  chambers  on  the  subject ;  and  thirdly, 
fortified  by  the  opinions  of  the  Judges  in 
the  Conrt  below,  I  must  say  that  I  think 
the  rule  ought  to  be  different.  See  what 
it  amounts  to.  The  order  is  applied  for 
against  a  person  domiciled  abroad,  be- 
cause when  costs  arc  ordered  against  him, 
probably  he  will  have  gone  abroad  and 
left  no  goods  in  England.  That  is  the 
danger  to  be  guarded  against.     And  in 


order  to  do  so  you  are  told  that  yon  are 
not  to  enquire  whether  the  plaintifT  is 
likely  to  be  in  England  after  the  action, 
so  as  to  be  answerable  to  process,  or 
whether  he  is  likely  to  have  property  in 
England  at  that  time,  bat  whether  he  is 
actaally  in  England  at  the  time  of  the 
application,  when  his  presence  here  is  of 
no  use.  As  to  it  being  hard  on  a  plain- 
tiff resident  abroad  to  find  security  for 
costs,  it  may  be  inconvenient  no  doubt ; 
but  what  is  the  hardship  compared  to 
that  which  the  defendant  suffers  under 
the  present  rule  ?  Upon  my  word,  if  I 
were  sued  by  a  foreigner  under  the  exist- 
ing law,  I  would  simply  say  to  him, "  How 
much  will  yon  take  r  if  it  is  any  amount 
less  than  my  costs  will  come  to  if  I  fight 
the  case,  I  will  pay  it  at  once  and  save 
money,  though  you  have  no  claim  at  all." 
It  is  all  very  well  to  g^ve  equal  justice  to 
foreigners  and  to  induce  them  to  have 
confidence  in  our  Courts,  but  this  rule 
seems  to  me  to  work  injustice,  and  is  not 
a  proper  rule  of  practice.  Still  it  no 
doubt  is  the  settled  rule,  and  that  being 
BO  this  appeal  must  be  dismissed  with 
the  usual  consequences. 

Appeal  dismissed. 


Solicitors — G-.  S.  &  H.  Brandon,  for  plaintiff; 
T.  W.  Denby  &  Co.,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.       1     THE     QUBEK    V.     THE    JUSTICES 

May  15.  j  op  wbtmouth. 

Summary  Order — Justices;  Blsqualifi- 
oaHon  of— Public  Health  Act,  1876  (88  ^ 
39  Vict.  e.  55),  seciiofi  258 — Locai  Autho- 
rity, Prosecution  by,  for  Nuisance — Urban 
Authority,  Members  of  acting  as  Justices. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  139.] 
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[IN  THE  OOUBT  OF  APPEAL.] 
(^A^ealfrom  the  Queen's  Bench  Divinon.) 

1879.       /  T0BQUAMD  AHD  TOE  CAPITAL  AND 

May  21.  \    counties  bane  v.  feabon.* 

Practice — Pleading — Rides  cf  the  Su- 
preme Court,  Order  XIX.  Rules  4,  18,  24, 
27 — Agreement,  haw  to  be  pleaded. 

Semble. — Whenever  in  arvy  pleading  an 
agreement  is  alleged,  it  is  not  sufficient 
generally  to  aver  the  existence  of  an  agree- 
m,ent,  and  to  state  its  effect ;  hut  the  plead- 
ing should  state  whether  the  agreement 
relied  on  is  in  writing  or  by  parol,  or  the 
result  of  a  series  of  documents. 

This  was  an  action  on  a  guarantee. 
The  Btatement  of  claim,  after  alleging 
that  a  firm  of  bankers  carrying  on  busi- 
ness nnder  the  style  of  Willis,  Percival 
&  Co.,  had  from  time  to  time  discoonted 
bills  for  one  H.  Darling,  proceeded  as  fol- 
lows— 

"  3.  On  or  about  the  26th  of  August, 
1874,  it  was  agreed  between  the  said 
Willis,  Percival  &  Co.  and  the  defendant 
that  in  consideration  that  the  said  Willis, 
Percival  &  Co.  would  for  the  future  dis- 
count such  acceptances  without  requiring 
a  separate  guarantee  for  each  of  the  same 
from  the  defendant,  the  defendant  would 
guarantee  and  be  responsible  to  the  said 
WiUis,  Percival  &  Co.  for  payment  of 
such  of  the  acceptances  discounted  by 
the  said  WiUis,  Percival  &  Co.  as  should  be 
from  time  to  time  current  to  the  amount 
of  l.OOOZ." 

It  was  further  alleged  that  Willis,  Per. 
cival  &  Co.  had  discounted  various  bills 
accordingly,  and  that  a  large  sum  was  due 
firom  the  defendant  under  his  guarantee  ; 
that  Willis,  FercivEd  &  Co.  had  gone  into 
liquidation;  that  the  plaintiff  Turquand 
haid  been  appointed  trustee  under  the 
liquidation,  and  had  sold  and  assigned 
the  estate  and  effects  of  the  debtor  to 
the  plaintiffs,  the  Capital  and  Counties 
Bank,  including  the  guarantee  in  qaes- 
tion.  And  the  plaintiffs  in  the  alterna- 
tive claimed  the  amount  due  upon  the 
guarantee.  The  defendant  applied  to 
the  Master  in  chambers  to  strike  out  the 

*Coram  BtamwM,  L.J. ;  JBaggallsy,  L.J. ;  and 
Theiigw,  L.  J, 


third  paragraph  of  the  statement  of 
claim,  on  the  g^round  that  the  plaintiffs 
had  not  complied  with  Order  XIX.  rules 
4, 18  and  24,  supporting  the  application 
with  an  affidavit  to  the  effect  that  on  in- 
spection  of  the  agreement  referred  to  in 
parag^raph  3  of  the  statement  of  claim,  it 
appeared  that  the  guarantee  was  not 
made  to  Messrs.  Wulis,  Percival  &  Co., 
but  to  H.  Darling.  The  Master,  the 
Judge  in  chambers,  and  the  Divisional 
Court  having  successively  refused  to  make 
the  order,  the  defendant  appealed. 

Oohen  and  Lamaison,  for  the  defendant. 
—The  statement  of  claim  does  not  set 
forth  the  true  &ctB.  If  the  true  &cts 
appeared  on  the  statement  of  claim,  it 
would  at  once  appear  that  there  is  no 
cause  of  action,  and  we  could  demur — 
PhUipps  V.  Philipps  (1).  An  agreement 
should  not  be  geneially  averred.  It  is 
not  a  fact,  but  a  legal  deduction  from 
facts  which  should  be  set  out,  e.  g.  that 
a  certain  document  has  been  made,  and 
that  certain  conversations  have  taken 
place.  The  nature  of  the  agreement, 
whether  in  writing  or  by  parol,  or  partly 
by  parol  and  partly  by  writing,  should 
appear. 

Oully  and  Oee,  for  the  plaintiffs. — The 
writing  is  not  the  agreement^  but  only 
part  of  the  evidence,  and  therefore  need 
not  be  set  out.  It  is  enough  to  state 
generally  that  there  was  an  agreement, 
and  it  is  then  for  the  defendants  to  set 
np  the  Statute  of  Frauds,  or  impugn  the 
agreement  in  any  other  way.  The  plain- 
tiff has  not  been  embarrassed,  for  the 
defendant  has  set  out  all  the  documents 
on  which  he  intends  to  rely  in  his  parti- 
culars. 

Bbamwsll,  L.J. — I  am  afraid  that  this 
appeal  must  be  dismissed.  Really  there 
is  no  pretence  at  all  for  the  application 
in  the  form  in  which  it  was  put  before 
us.  It  would  oome  to  this,  that  because 
the  plaintiffs  hare,  as  is  alleged,  made  an 
untrue  statement,  therefore  the  defend, 
ants  can  have  it  struck  out.  But  that  ia 
not  within  the  rules.  You  ought  to  take 
issue  on  the  nntme  statement,  and  I 

(1)  Jnte,  p.  186 ;  •.  e.  Law  Bap.  4  QA  D.  1S7. 
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tbink  this  appeal  must  be  dismiBsed  with 
cdsts.  Bnt,  in  my  judgment,  the  claim 
ought  to  have  specified  that  the  agree- 
ment was  in  writing,  if  the  written  agree- 
ment was  relied  on,  and  that  the  effect 
of  the  writing  should  have  been  set  out ; 
and  I  think  that  the  claim  was  embarrass- 
ing from  this  not  having  been  done.  I 
cannot  help  thinking  that  the  intention 
of  the  rules  was,  and  it  evidently  was  so, 
if  people  would  only  avail  themselves  of 
them  properly,  that  in  the  pleadings 
themselves  a  Special  Case  should  be 
evolved,  so  as  to  save  the  trouble  and  ex- 
pense of  pleading  first,  and  then,  after 
all,  having  to  state  a  Special  Case.  For 
this  purpose  the  actual  facts  of  the  case 
ought  to  be  stated.  It  is  idle  for  anyone 
to  suppose  that  a  party  can  by  this  sys- 
tem of  burying  his  head  in  the  sand 
escape  detection  when  he  has  no  case ; 
though  he  may  possibly  manage  to  scrape 
along  to  one  step  further  in  the  action. 
If  I  had  to  plead  to  a  statement  like 
this,  I  would  meet  it  this  v.ay.  If  the 
plaintiff  would  not  state  tho  actual  facts, 
so  as  to  give  me  an  opportunity  of  de- 
murring, I  would  ;  BO  as  to  give  him  an 
opportunity  of  demurring  to  my  state- 
ment of  defence. 

Baogallat,  L.J. — I  agree  in  thinking 
that  this  appeal  ought  to  be  dismissed  with 
costs,  for  the  same  reasons  as  were  in  the 
first  place  given  by  my  Lord.  My  strong 
inclination  is  to  think  that  in  pleading  it 
should  always  be  specified  whether  a 
contract  relied  upon  is  in  writing  or  not. 

Th£SI0gr,  L.J. — I  think  that  this  appeal 
ought  to  be  dismissed  on  the  ground 
upon  which  judgment  was  given  in  the 
Court  below.  It  is  no  reason  for  striking 
out  a  statement  of  claim  that  it  is  nn- 
true.  At  the  same  time,  but  for  what 
has  already  occurred  in  the  case,  I  think 
the  defendant  would  have  been  justified 
in  applying  to  have  the  statement  struck 
out  as  embarrassing.  It  alleges  "  that  it 
was  agreed  "  between  the  plaintiff  and 
the  defendant  that  certain  things  should 
happen.  Lookine  at  Order  2[&.  rule  4, 
it  seems  to  me  clear  that  in  the  contem- 
plation of  the  Legislature  such  a  state- 
ment ought  not  to  be  made.     When  the 


plaintiff  relies  on  an  agreement,  it  is  for 
him  to  state  whether  it  was  an  agpreement 
in  writing  or  by  parol,  or  partly  by  parol 
and  partly  by  letter,  or  whether  it  is  the 
result  of  a  series  of  doonmentB.  That  is 
quite  clear  when  we  look  at  Order  XIX. 
iTile  4.  An  agreement  is  not  a  fact,  but 
an  inference  which  the  law  draws  from 
facts.  The  real  fact  is  the  existence  of 
a  document  in  writing,  or  that  certain 
letters  were  written,  or  that  a  certain 
conversation  took  place.  The  matter  is 
made  more  plain  when  we  look  at  Order 
XIX.  rule  24,  which  is  as  foUows : — 
"  Wherever  the  contents  of  any  document 
are  material,  it  shall  be  sufficient  in  any 
pleading  to  state  the  e'ffect  thereof  as 
briefly  as  possible^  without  setting  out  the 
whole  or  any  part  thereof  umess  the 
precise  words  of  the  document,  or  any 
part  thereof,  are  material."  The  reason- 
able inference  from  that  is,  that  whereas 
as  a  rule  material  documents  are  to  be 
set  out  and  set  out  as  a  whole,  in  some 
cases  where  parts  of  the  document  may 
be  immaterial,  the  immaterial  part  used 
need  not  be  set  out.  The  same  thing 
foUows  from  the  words  of  Rule  27,  which 
lays  down  that  where  a  contract  is  to 
be  implied  from  a  series  of  letters  or  con- 
versations, or  otherwise  from  a  number 
of  circumstances,  it  shall  be  sufficient  to 
allege  such  contract  as  a  &ct,  and  to 
refer  generally  to  such  letters,  conversa- 
tions or  circumstances  without  setting 
them  out  in  detail.  What  is  the  obvious 
inference  ?  Again,  that  where  a  written 
agreement  or  document  is  relied  on,  the 
fact  that  it  is  an  agreement  in  writing  or 
a  document  must  be  set  out ;  but  as  such 
documentB  are  sometimes  voluminous, 
only  the  effect  and  not  the  words  in  full 
need  be  given.  To  meet  the  difficulty 
raised  by  Mr.  Gully,  that  the  plaintiff 
cannot  always  tell  whether  the  writing 
amounts  to  a  complete  agreement,  or 
whether  the  agreement  must  be  proved 
aliunde,  the  plaintiff  may  set  up  his  claim 
in  the  alternative. 

The  result  is,  that  it  is  not  as  a  rale  ne- 
cessary to  set  out  the  agreement  verbatim, 
but  it  is  necessary  to  state  whether  the 
agreement  is  in  writing  or  by  parol,  and 
if  it  was  in  writing,  to  set  it  out  so  far  as 
to  shew  the  effect  of  it.     In  addition, 
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though  the  forms  in  the  Appendix  to  the 
Bnles  are  not  binding  in  any  way,  it  may 
be  observed  that  in  the  form  given  for  a 
statement  of  claim  on  a  grnarantee,  the 
agreement  is  specified  as  having  been  in 
vniting. 


SoUeiton — Henry  Eimber  &  Company,  for  plain- 
tiff; Herbert  &  Kent,  for  defendant. 


[IN  THE  HOUSE  OF  LORDS.' 


KENDALL     ASD     OTBBBS 
HAKILTON. 


[IN 

1879.      1 

May  26,  27.  | 

June  17,      >• 

20, 23.       I 

July  28.     J 

Partnerihip    Deht---Joint    and 
Liability — Judgment  recovered  against  one 
Partner — Merger  of  Debt  in  Judgment. 

The  appeUanta  recovered  jvdgmenta 
against  W.  &■  Co.  for  brecuih  of  contracts, 
in  respect  of  which  the  respondent  was  a 
partner  with  W.  §/•  Oo.  and  jointly  liable 
to  (he  appeUaitU*.  W.  ^  Oo.  became  lank- 
rupts,  and  the  appeUants  homing  received 
a  dividend  in  the  ba/tJeruptey  sued  the  re- 
spondent for  the  balance  due  upon  the  eon- 
tracts : — Held,  that  there  was  no  principle 
of  equity  which  tootdd  prevent  the  operation 
of  the  rule  laid  doum  in  King  v.  Hoare 
(13  Mee.  &  W.  494 ;  s.  c.  14  Law  J.  Eep. 
Exch,29),  thai  judgment  recovered  against 
one  or  mare  of  several  joint  contractors  is  a 
bar  to  an  adnan  upon  the  same  eontrad 
against  the  others. 

The  expression,  that  partnership  debts 
are  in  equity  joint  and  several,  is  only  to 
be  taken  sub  modo,  tluit  is  to  say,  as  mean- 
ing that  there  is  no  swrvimorship  of  liability 
in  favour  of  a  deceased  partner. 

Held  also  {dissentiente  LOBO  Penzance), 
thai  the  abolition  of  pleas  in  abatement 
under  the  Judicature  Acts  did  not  take 
away  the  right  of  a  defendant  to  insist 
on  his  co-contractors  being  joined  as  de- 
fendants, and  consequently  did  not  affect 
the  validity  of  the  rule  in  King  v.  Hoare. 

Per  LOBD  Penzance.  Un^  the  Judi- 
aUureAets  a  defendant  has  no  longer  an  ab- 
Vou  48.— Q.H,  C.F.  &  EzcH. 


solute  right  to  insist,  by  plea  in  abatement 
or  otherwise,  on  being  sued  together  with 
his  eo-coniraetors  or  not  at  all ;  and,  inas  ■ 
mnch  as  that  right  formed  the  ground  of 
the  Tide  in  King  v  Hoare,  thai  rule  is  no 
longer  law. 

The  appellants  in  this  case  had  sued  a 
firm  of  Wilson,  McLay  &  Co.  for  money 
dne  npon  certain  commercial  transactions 
and  had  recovered  indgments  against 
them.  Wilson,  McLay  &  Go.  became 
bankmpts,  and  the  appellants  proved  in 
the  bankraptoy  for  their  judgment  debts 
and  received  a  dividend  in  respect  thereof. 
The  respondent  Hamilton  was  a  partner 
with  Wilson,  McLay  &  Co.  in  respect 
of  the  said  transactions,  bnt  the  appel- 
lants alleged  that  they  were  ignorant 
of  such  partnership  until  after  they  had 
obtained  their  judgments  against  Wilson, 
McLay  &  Co.  They  afterwards  on  the 
5th  of  July,  1877,  issued  a  writ  in  the 
Common  Pleas  Division  against  Hamilton 
for  the  balance  due  upon  the  said  trans- 
actions  after  allowing  for  the  amount 
received  as  dividend. 

Huddleston,  B.,  who  tried  the  case 
without  a  jury,  gave  judgment  for  the 
appellants,  but  his  decision  was  reversed 
by  the  Court  of  Appeal  (see  report  47 
Law  J.  Bep.  C.P.  665  ;  s.  c.  Law  Bep.  H 
C.P.  D.  403). 

This  appeal  was  then  brought. 

The  case  was  first  argued  before  Lord 
Hatherley,  Lord  Penzance,  Lord  Black< 
bum,  and  Lord  Gordon. 

Kay  and  0.  Bowen  (Wafkin  Williams 
with  them),  for  the  appellants. — The 
liability  of  partners  for  partnership  debts 
in  all  cases  in  which  it  has  come  under 
the  consideration  of  a  Court  of  Equity 
has  been  treated  as  both  joint  and  several. 
In  Lane  v.  Williams  (1),  the  earliest  re. 
ported  decision  on  the  point,  a  creditor 
after  an  action  against  the  executor  of  a 
surviving  partner,  whose  assets  were 
insufficient,  obtained  a  decree  against  the 
estate  of  the  other  partner.  See  also 
Jaeomh  v.  Httrwood  (2)  and  Sice  v.  BhtUe 
(3),  where  Lord  Mansfield  lays  down 

(1)  2  Vem.  277,  292. 

(2)  2  Vee.  sen.  266. 
(S)  5  Ban-.  2611. 
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that  all  oontraots  \vith  partners  ore  joint 
and  several— DoftMl  v.  Oross  (4).  In  Qray 
V.  Gh%MB«Xl  (5),  Lord  Eldon  having  an 
inaolvent  estate  to  administer  adopted, 
after  anzionB  thought,  the  mle  in  Imnk- 
rnptcy  and  'postponed  a  ownership 
creditor  to  the  separate  creditors.  But 
he  expressly  said  that  it  was  eztremelj 
difficult  to  understand  on  what  the  mle 
in  hankmptoy  was  fonnded,  and  only 
adopted  it  in  order  that  the  estate  of  a 
deceased  partner  might  not  be  admin> 
istered  on  different  principles  from  those 
of  a  living  one.  In  Ex  parte  Kendall  (6) 
Lord  Eldon  treated  it  as  settled  in  equity, 
thongh  doubted  by  Lord  Thnrlow  in 
Hoare  v.  Oontenem  (7),  that  the  liability 
of  partners  did  not  pass  by  survivorship, 
but  remained  against  the  estate  of  a  de- 
ceased partner.  In  Devaynes  v.  Noble ; 
Sleeehe's  Com  (8),  Stimner  v.  PoweU  (9), 
Wilkinson  v,  Henderson  (10),  Brown  v. 
Boiiglas  (11),  HiOs  v.  WBae  (12),  Bidg. 
way  V.  Olare  (13),  Lodge  v.  Pritcha/rd  (14), 
it  was  assnmed  as  the  ground  of  the  de> 
cisions  that  partnership  debts  are  joint  and 
several.  The  same  doctrine  is  the  found- 
ation of  the  law  under  the  winding  up 
Acts — Bdbinson's  Exeewtor's  Oase  (15). 
It  does  not  extend  to  other  joint  debts — 
Jones  v.  Breaah  (16),  overruling  Thorp  v. 
Jackson  (17). 

The  above  oases  may  be  explained  upon 
the  principle  that  "  where  there  is  in 
equity  no  survivorship  of  property,  there 
is  in  equity  no  survivorship  of  liabUity." 
But  that  principle  does  not  explain 
another  class  of  cases,  those,  namely,  in 

(4)  8  Yea.  277. 
(6)  »Ves.  118. 

(6)  17  Ves.  614. 

(7)  1  Bio.  CO.  27. 

(8)  1  Her.  689 ;  ■.  e.  on  appeal,  2  Ross.  &  U. 
496.    . 

(9)  2  Hei.  80 ;  ■.  o.  on  appwil,  Tum.  &  B.  423. 

(10)  I  MyL  &  K.  fi82:  a.  c.  2  Law  J.  Rep. 
Chanc.  191. 

(11)  11  Bin.  288, 

(15)  9  HsM,  297  ;  s.  c.  20  Law  J.  Bep.  Cltaiie. 
888. 

(18)  19  Bear.  111. 

(14)  1  De  G«z,  J.  &  a  610 ;  s.c.  82  Law  J.  Rep. 
Chanc.  775. 

(16)  6  De  Oez,  M.  8c  O.  672. 

(16)  2  De  Oex,  M.  &  O.  886  ;  s.  c.  21  Law  J. 
Bep.  Chanc.  648. 

(17)  2  Yon.  &  C.  Ezch.  663. 


which  a  written  instrumient,  in  form  joint, 
.  was  treated  as  joint  and  several  in  equity, 
because  given  to  secure  a  partnership 
liability — Bishop  v.  Ohmroh  (18),  Beres. 
forrd  V.  Browmng  (19),  and  against  com- 

feting  creditors  in  Bum  v.  Bum  (20). 
n  Qray  v.  Ghiswell  (5),  Lord  Eldon,  re- 
ferring to  Bishop  V.  Church  (18)  said, 
that  the  Court  would,  during  the  life  of 
the  debtor,  have  rectified  the  bond. 

It  is  true  that  there  is  no  instance  in 
which  an  injunction  has  been  granted  to 
restrain  a  partner  from  setting  np  as  a 
defence  the  judgment  obtained  against 
his  CO- partners.  But  it  was  not  till  1844 
that  it  was  decided  in  King  v.  Hoare  (21) 
that  such  a  defence  was  good  at  law. 
There  is  no  instance  of  an  injunction 
being  applied  for  and  refused.  The  mle 
at  law  is  a  purely  technical  one  accord- 
ing to  Willes,  J.,  in  Brinsmead  v.  Har- 
rison (22). 

It  is  aUowed  by  all  the  Judges  that  if 
the  contract  is  in  equity  joint  and  several, 
there  is  jurisdiction  to  give  relief  here 
under  the  Judicature  Act,  1873,  section 
24,  sub-section  7,  and  section  25,  sab- 
section  11. 

As  to  the  objection  that  the  appellant 
had  elected  to  treat  the  contract  as  joint, 
it  is  submitted  first,  that  no  one  is  bound 
by  election  unless  at  the  time  of  making 
it  he  knew  all  the  £aots ;  secondly,  the 
appellant  had  the  right  to  treat  the  con- 
tract as  joint  and  several,  and  by  treating 
it  as  joint  he  does  not  preclude  himself 
from  also  treating  it  as  several. 

Benjamin  and  Bigby,  for  the  respon- 
dent.— ^While  partners  are  all  alive  and 
solvent  equity  does  not  interfere,  bat 
leaves  creditors  to  bring  an  action  at  law. 
There  is  then  no  distinction  between 
joint  and  separate  estates.  The  creditor 
has  at  law  a  joint  right  against  the  part- 
ners, but  the  judgment  can  be  enforced 
against  their  separate  property.    If  bank- 

(18)  2  Yes.  Ren.  100,  371. 

(19)  46  Law  J.  Bap.  Cfaane.  86;  a.  e.  Law  Bep. 
30  £q.  664,  1  Ch.  D.  80. 

(20)  8  Ves.  878. 

(21)  13  Hee.  &  W.  494;  8.e.  14  Law  J.  Rep. 
Ezch.  29. 

(22)  40.1aw  X.  Bep.  C.P.  281 ;  s.  c  41  Law  J. 
Bep.  C.P.  190 ;  8. 0.  Iaw  Bep.  6  C  F.  684 ;  7  C.P. 

^47. 
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raptcj  interrenes  the  rij^tB  became  dif- 
ferent. The  Conrt  of  Bankruptcy,  which 
is  a  Court  of  Eqail^,  introdaoes  the  dis- 
tinotion  between  joint  and  separate 
estates.  It  deals  with  partnership  credi- 
tors as  with  other  joint  creditors,  by 
confining  them  in  the  first  instance  to  the 
joint  estate — Ex  parte  Olarke  (23);  E» 
parte  Bowlandson  (24) ;  whereas  a  joint 
and  several  creditor  is  allowed  to  elect 
which  estate  he  will  go  against. 

If  the  death  of  one  of  the  partners  in- 
tervenes, his  estate  is  administered  in 
Eqaity.  Lame  v.  WHKams  (1)  lays  down 
that  there  is  no  sarviyorship  of  liability 
in  eqaity,  a  rale  which  is  tite  necessary 
correlative  of  the  rale  against  sorvivor- 
ship  of  assets.  Every  debt  has  to  be 
made  good  out  of  the  separate  estate  if  it 
cannot  oat  of  the  joint  estate,  but  the 
qaestion  is  whether  yon  can  come  against 
the  separate  estate  in  the  first  instance. 
In  Oray  v.  Chimoell  (5)  Lord  Eldon 
adopted  for  partnership  debts  the  rale  in 
bankraptcy  treating  them  as  joint. 

In  Oowell  y.  Sykes  (26),  where  part- 
nership creditors  were  allowed  to  resort 
to  the  separate  estate,  there  was  no  joint 
estate.  In  Wilkinson  v.  Henderson  (10) 
all  the  separate  creditors  had  been  paid. 
Eqaity  woold  not  have  adopted  the  rale 
merely  becaose  it  was  the  rale  in  bank- 
raptey,  for  in  respect  to  joint  and  several 
debts  its  practice  is  difFerent  from  that  of 
bankraptcy,  allowing  doable  proof  instead 
of  election — Ex  parte  Thornton  (26). 

If  Goarts  of  Equity  had  held  that  the 
common  law  role  is  wrong,  and  that  part- 
nership debts  are  inter  vivos  joint  and 
several,  there  mast  have  been  some  case 
in  which  they  had  given  relief.  The  con- 
clusion to  be  drawn  is  that  the  dicta  in 
which  partnership  debts  are  spoken  of  as 
joint  and  several  are  not  to  be  taken 
literally ;  the  debts  are  joint  and  several 
only  in  a  sense,  for  the  purpose  of  apply- 
ing the  equitoble  doctrine,  Qui  tentit 
commodum  sentire  debet  et  onut.  In  Ex 
parte  Higgins  (27)  the  doctrine  of 
(28)  4.VeB.  677. 

(24)  3  P.  Wms.  406. 

(25)  2  Buss.  101. 

(26)  3  De  Gei  &  J.  454 ;  a.  c  28  Law  J.  Rep, 
Bankr.  4. 

(27)  8  De  Gox  &  J.  33;   b.  c.  27  Law  J.  Rod. 
Bankr.  27. 


merger,  which  it  is  contended  applies 
here,  was  adopted  in  the  Court  of  Bank- 
ruptcy, which  is  a  Court  of  Eqaity, 

A  diJOrerent  consideration  is  recmired  for 
the  class  of  cases  of  which  Bishop  v. 
Church  (18)  is  the  type,  those,  namely 
in  which  it  has  been  laid  down  that  the 
Court  will  reform  a  joint  bond  given  for 
a  partnership  debt  so  as  to  make  it  .joint 
and  several — Simpson  v.  Vaughan  (28) ; 
Thomas  v.  ¥ras«r  (29);  Bwm  v.  Bwm 
(20),  The  oondosion  drawn  from  them 
is  not  warranted.  In  all  there  was  an 
intention  to  give  a  joint  and  several  bond, 
and  the  Court  acted  upon  the  intention. 

Kay  in  reply, — Ex  parte  Higgins  (27) 
is  distinguiabable,  for  there  there  had 
been  a  judgment  against  one  partner,  and 
the  creditor  sought  to  prove  against  all 
the  partners,  including  tnat  one.  Farther, 
it  appears  that  Turner,  L.J.,  thought  the 
plaintiff  was  bound  in  equity  by  election, 
not  by  the  technical  rule  as  to  mei^er. 
Here  there  could  be  no  election,  since 
election  implies  knowledge — Vyvyan  v. 
Vyvyan  (30)  ;  and  the  plaintiff  was  igno- 
rant of  Uie  defendant's  liability. 

Ex  parte  WatetfaU  (31)  shews  that 
there  may  be  an  eqaity  to  allow  a  proof  in 
bankruptcy  after  a  judgment  in  which 
the  debt  would  merge  at  common  law. 
Bat  in  the  absence  of  special  circomstances 
giving  rise  to  such  an  equity  the  Courts 
will  not  interfere.  Such  circumstances 
(which  are  to  be  found  here)  are  rare;  it 
is  not  surprising,  therefore,  that  there 
should  be  no  precedent  for  equitable  in- 
terference inter  vivos,  especially  an  the 
legal  rule  was  not  settled  till  the  decision 
iu  King  v.  Hoare  (21). 

[LoBD  Hathbrlet. — The  pleadings  do 
not  raise  a  case  of  equity  on  the  ground 
of  mistake.] 

As  to  the  cases  relating  to  the  rectifica- 
tion of  instruments,  even  if  there  were 
other  circomstances  to  aid  the  Court,  yet 
the  fact  of  the  debts  for  which  the  secu- 
rities were  given  being  partnership  debts 
was  referred  to  as  a  ground  of  the  deci- 
sions, but  if  that  fact  could  lend  any 

(28)  2  Atk.  31. 
;;.  (29)  3  Ves.  899. 

(30)  30  Bear.  65;  s.  c.  on  appeal,  31  Law  3. 
Bep.  Cbaiic.  168. 

(31)  4  De  Gex  &  S.  199. 
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asaiBtance  at  ^3l  in  rectifying  &  joint  bond 
it  mast  be  because  in  consideration  of 
equity  a  partnership  debt  is  several  as 
well  as  joint. 

.  The  case  was  ordered  by  the  House  to 
be  reargaed. 

Kay  for  the  appellant. — Even  at  law 
judgment  can  be  obtained  against  one 
joint  debtor  after  judgment  against  the 
other,  nnless  there  be  a  plea  in  abatement. 
The  previous  judgment  is  no  ground  for 
a  non-suit — Bice  v.  Shute  (3).  So  also, 
after  judgment  against  several  joint 
debtors,  execution  can  be  enforced  against 
one  for  the  whole  amount. 

Ex  parte  Christie  (32),  contrasted  with 
Ex  parte  Waterfall  (31),  shews  that  the 
decision  in  the  latter  case  was  not  that 
there  was  a  merger  in  equity,  but  that 
there  was  not  any  equitable  ground  of 
interference. 

The  following  authorities  were  also  re- 
ferred to  in  addition  to  those  above  cited : 
— Stephenson  v.  Ohitwell  (33) ;  Orr  v. 
Ohase  (34) ;  Ambrose  v.  Glendon  (35) ; 
Ex  parte  Griffiths  (36). 

Bigby  for  the  respondent. — ^The  right 
of  creditors  against  a  deceased  partner  is 
an  indirect  equify  arising  fium  the  £act 
that  the  surviving  partners  are  entitled  to 
an  indemnity  against  the  deceased.  The 
creditors  are  allowed  to  stand  in  the  place 
of  the  surviving  partners,  just  as  an 
executor's  right  to  an  indemnity  from  the 
estate  gives  rise  to  a  similar  right  of 
creditors.  He  also  referred  to  Ex  parte 
Hoihey  (37),  and  the  Mercantile  Law 
Amendment  Act  (19  &  20  Vict.  c.  97), 
8.  11. 

Kay  in  reply. 

.  Our.  adv.  vuU. 

The  Lord  Chanoelloe  (Eabl  GAnurs). 
—In  the  arguments  in  this  case  at  your 
Lordships'  bar,  as  well  as  in  the  argu- 
ments and  judgments  in  the  Court  below, 

(32)  2  Deac.  &  C.  155. 

(33)  3  Ves.  666. 

(34)  1  Mer.  729. 

(35)  2  Strange  1042;  a.  c.  Lee's  Cas.  temp. 
Hardwicke,  267. 

(36)  3  De  Gex,  M.  &  G.  174;  s.  c.  22  Law  J. 
Bep.  Bankr.  60. 

(37)  41  Law  J.  Rep.  Bankr.  9;  g.  c.  L»w  Bep. 
7  Ch.  App.  178.  '^ 


the  facts  of  the  case  were  presented  in  a 
form  which  may  be  thus  described :  t  It 
was  said  that  the  appellants  were  creditors 
to  whom  a  debt  was  due  from  Wilson, 
McLay,  and  the  respondent  Hamilton ; 
that  this  debt  was  in  the  nature  of  a  part- 
nership debt  due  from  the  three  jointly ; 
that  the  appellants  brought  an  action  ror 
the  debt  against  Wilson  &  McLay  alone ; 
that  at  the  time  they  brought  the  action 
they  were  not  aware  that  the  debt  was 
contracted  by  Hamilton  jointly  with 
Wilson  &  McLay ;  that  Wilson  &  McLay 
did  not  plead  in  abatement,  or  otherwise 
object  to  the  non-joinder  of  Hamilton; 
that  judgment  was  obtained  by  the  appel- 
lants against  Wilson  &  McLay,  but  this 
judgment,  by  reason  of  the  insolvency  of 
Wilson  &  McLay,  did  not  lead  to  satiirfao- 
tion  of  the  debt ;  that  the  appellants 
afterwards  discovering  the  interest  of 
Hamilton,  brought  an  action  against  him 
for  the  debt,  which  is  the  action  out  of 
which  the  present  appeal  arises;  that 
thereupon  two  questions  arose  for  the  de- 
termination of  the  Court — ^first,  was  the 
judgment  recovered  against  Wilson  & 
McLay,  even  without  satisfaction,  a  bar, 
acooroing  to  the  prifaciple  hitherto  pre- 
vailing in  Courts  of  Common  Law,  to  the 
action  against  Hamilton  P  and,  secondly, 
was  there  not  a  doctrine  in  Courts  of 
Equity  that  all  partnership  debts  were 
sevei-al  as  well  as  joint,  and,  if  so,  ought 
not  that  doctrine  to  be  applied  just  as  if 
the  debt  in  this  case  had  been  the  several 
debt  of  Hamilton,  so  as  to  prevent  him 
setting  up  the  judgment  against  Wilson 
&  McLay  as  an  impediment  to  the  appel- 
lants suing  him,  Hamilton  P 

I  will  presently  endeavour  to  express 
to  your  Lordships  what  my  opinion  would 
be  upon  these  questions  if  thev  were 
really  the  questions  to  be  determined  in 
the  case.  But  I  must  first  suggest  to 
your  Lordships  that  the  facts  of  the  case, 
when  properly  considered,  would  seem  to 
me  to  make  it  doubtful  whether  the  ques- 
tions which  I  have  mentioned  really  arise 
in  the  case,  and  whether  the  case  does 
not  &11  to  be  determined  upon  considera- 
tions somewhat  diflferent. 

Between  1870  and  1874  the  appellants 
were  merchants  carrying  on  business  in 
London.    Wibon  &  McLay  were  carrying 


Digitized  by 


Google 


mCHAELMAS  1878  to  MICHAELMAS  1879. 


Vol.  48.] 

K/mdall  v.  Hamilton,  BJ,. 

on  baBinesa  in  Glasgow  and  London  under 
the  firm  of  Wilson,  McLay  &  Co.  Wil- 
son &  McLaj  andertook  certain  speonla- 
tive  shipments  of  old  iron,  and  the 
appellants  agreed  to  provide,  through  the 
acceptance  and  discounting  of  bills  of  ex- 
change, the  money  necessary  to  carry  on 
those  specnlations.  In  point  of  fact, 
although  the  appellants  did  not  know  it 
at  the  time,  the  respondent  Hamilton  was 
interested  in  these  shipments.  Hamilton 
had  agreed  that  the  shipments  should  be 
for  the  joint  benefit  of  himself,  Wilson  & 
MoLay,  and  that  the  financial  arrange- 
ments should  be  managed  by  Wilson  & 
McLay.  Wilson  &  McLay  were,  there- 
fore, in  reality  the  agents  authorised  to 
borrow  money  for  undisclosed  principals, 
who  were  Wilson,  McLay  and  Hamilton. 
The  persons  advancing  the  money  would 
have  the  right,  on  becoming  aware  of  the 
interest  of  Hamilton,  to  sue  Wilson, 
MoLay  and  Hamilton,  as  the  principals 
on  the  contract,  and  if  they  sued  Hamil- 
ton alone  he  would  have  a  right  to  plead 
in  abatement  the  non-joinder  of  Wilson 
&  MoLay.  But  the  persons  advancing 
the  money  would  also  have  the  right  to 
treat  Wilson  &  McLay  as  the  principals, 
and  to  sue  them  alone;  and  Wilson  & 
McLay  would  have  no  right  in  snch  an 
action  to  plead  in  abatement,  or  otherwise 
object  to  the  non- joinder  of  Hamilton. 

In  the  present  case,  the  transactions  to 
which  I  have  referred  resulted  in  a  large 
sum  of  money  being  due  to  the  appellants. 
For  this  sum  they  brought  an  action 
against  Wilson  &  McLay.  This  they 
were  clearly  entitled  to  do,  whether  they 
knew  or  did  not  know  of  the  interest  of 
Hamilton.  They  might,  it  is  true,  at 
any  time  'before  judgment,  have  discon- 
tinued the  action  against  Wilson  & 
McLay,  and  have  brought  a  fresh  action 
against  Wilson,  McLay  and  Hamilton, 
as  principals,  but,  if  they  did  not  do  so, 
Wilson  <fc  MoLay  could  not  in  xay  way 
have  objected  to  the  non-joinder  of  Hamil- 
ton, or  have  contended  that  they  were  not 
the  persons,  and  the  only  persons,  to  be 
sued.  In  this  state  of  things  the  action 
went  on,  and  resulted,  as  I  have  already 
said,  in  a  judgment  against  Wilson  & 
McLay. 

Now,  I  take  it  to  be  clear  that,  where 
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an  a^ent  contracts  in  his  own  name  for 
an  undisclosed  principal,  the  person  with 
whom  he  contracts  may  sue  the  agent,  or 
he  may  sue  the  principEd,  but  if  he   sues 
the  agent  and  recovers  judgment,  he  can- 
not afterwards  sue  the  principal,  even 
although  the  judgment  does  not  result  in 
satisfaction  of  the  debt.    If  any  authority 
for  this  proposition  is  needed,  the  case  of 
Priettly  v.    Femie   (38)   may   be  men- 
tioned.  But  the  reasons  why  this  must  be 
the  case  are,  I  think,  obvious.     It  would 
be  clearly  contrary  to  every  principle  of 
justice  that  the   creditor  who  had  seen 
and  known  and  dealt  with  and  given 
credit  to  the  agent,  should  be  driven  to 
sue  the  principal  if  he  does  not  wish  to 
sue  him;  and,  on  the  other    hand,  it 
would  be  eqnejly  contrary  to  justice  that 
the  creditor  on  discovering  the  principal, 
who  really  has  had  the  benefit  of  the 
loan,  should  be  prevented  suing  him  if 
he  wishes  to  do  so.    But  it  would  be  no 
less  contrary  to  justice  that  the  creditor 
should  be  able  to  sue  first  the  agent  and 
then  the  principal,  when  there  was  no 
contract,   and   when  it  was    never  the 
intention  of  any  of  the  parties  that  he 
should  do  BO.    Again,  if  an  action  were 
brought  and  judgment  recovered  against 
the  agent,  he,  the  agent,  would  have  a 
right  of  action  for  indemnity  against  his 
principal,   while,   if  the  principal  were 
liable  also  to  be  sued,  he  would  be  vexed 
with  a  double  action.     Farther  than  this, 
if  actions  could  be  brought  and  judgments 
recovered,   first  against  the  agent  and 
afterwards   against    the    principal,   you 
would  have  two  judgments  in  existence 
for  the  same  debt  or  cause  of  action ; 
they   might  not   necessarily  be   for   the 
same  amounts,  and  there  might  be  re- 
coveries had,  or  liens  and  charges  created, 
by  means  of  both,  and  there  would  be  no 
mode,  upon  the  face  of  the  judgments,  or 
by  any  means  short  of  a  fresh  proceeding, 
of  shewing  that  the  two  judgments  were 
really  for  the  same  debt  or  cause  of 
action ;  and  that  satisfaction  of  one  was, 
or  would  be,  satisfaction  of  both.     In  the 
present  case  I  think  that  when  the  ap- 
pellants   sued   Wilson  &    McLay,    and 

(38)  3  HnrL  &  C.  977 ;  8.  c.  31  Lav  J.  Bep. 
Bxch.  172. 
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obtained  judgment  against  them,  they 
adopted  a  coarse  which  was  clearly  within 
their  power,  and  to  which  Wilson  <fc 
McLay  could  hare  made  no  opposition, 
and  that,  having  taken  this  coarse,  they 
ezhaoated  their  right  of  action,  not  neces- 
sarily by  reason  of  any  election  between 
two  courses  open  to  them,  which  would 
imply  that,  in  order  to  an  election,  the 
£Etct  of  both  coarses  being  open  was 
known,  but  because  the  right  of  action 
which  they  pursued  could  not,  after 
judgment  obtained,  co-erist  with  a  right 
of  action  on  the  same  facts  against 
another  person.  If  WUson  &  M'Lay 
had  been  the  agents,  and  Hamilton  alono 
the  ondisclosed  principal,  the  case  could 
hardly  have  admitted  of  a  doubt ;  and  I 
think  it  makes  no  difference  that  Wilson 
&  McLay  were  the  agents  and  the  un- 
disclosed principals  were  Wilson,  McLay, 
and  Hamilton.  If  the  view  which  I  have 
taken  of  the  facts  and  of  the  law  appli- 
cable to  them  is  correct,  it  is  not  necessary 
to  look  at  Wilson,  McLay,  <fc  Hamilton 
in  the  position  of  co-contraotors ;  but 
looking  at  them  in  this  light,  I  must  say 
that  the  case  of  King  v.  Hoare  (21)  ap- 
pears to  me  to  have  been  decided  on 
satisfactory  grounds.  It  is  the  right  of 
persons  jointly  liable  to  pay  a  debt  to' 
insist  on  being  sued  together.  If,  then, 
there  are  three  persons  so  liable,  and  the 
creditor  sues  two  of  them,  and  those  two 
make  no  objection,  the  creditor  may  re- 
cover judgment  against  those  two.  But 
should  he  afterwards  bring  a  farther 
action  against  the  third,  that  third  may 
justly  contend  that  the  three  should  be 
sued  together.  It  is  no  answer  to  him  to 
say  that  the  other  two  were  first  sued 
and  made  no  objection,  for  the  objection 
is  the  objection  of  the  third,  and  not  of 
the  other  two.  Nor  is  it  any  answer  to 
him  to  say  that  whatever  he  pays  on  the 
judgment  against  himself  he  may  have 
allowed  in  account  with  the  others,  be- 
cause he  may  fairly  require,  with  a  view 
to  his  right  of  account  or  contribution,  to 
have  the  identity  and  the  amonnt  of  the 
debt  constituted  and  declared  in  one  and 
the  same  judgment  with  his  co-con- 
tractors. If,  therefore,  when  the  third 
is  sued,  and  requires  that  the  other  two 
ahonld  be  joined  as  parties,  the  creditor 


has  to  admit  that  he  cannot  join  the 
other  two  because  he  has  already  re- 
covered a  judgment  against  them  in  the 
same  cause  of  action,  tms  is  equivalent  to 
saying  that  he  has  disabled  himself  from 
suing  the  third  in  the  way  in  which  the 
third  has  a  right  to  be  sued. 

It  has  been  suggested  that  even  as- 
suming the  case  of  King  v.  Hoare  (21)  to 
have  been  rightly  decided,  the  law  as 
laid  down  in  that  cajse  has  been  altered 
by  the  Judicature  Acts  and  by  the 
abolition  of  the  plea  in  abatement.  I  am 
unable  to  agree  to  this  sugg^tion.  I 
cannot  think  that  the  Judicature  Aots 
have  changed  what  was  formerly  a  joint 
right  of  action  into  a  right  of  bringing 
several  and  separate  actions.  And  al- 
though the  form  of  objecting,  by  means 
of  a  plea  in  abatement,  to  the  non-joinder 
of  a  defendant  who  ought  to  be  indaded 
in  the  action,  is  abolished,  yet  I  conceive 
that  the  application  to  have  the  person  so 
omitted  included  as  a  defendant  ought  to 
be  granted  or  refused,  on  the  same  prin- 
ciples on  which  a  plea  in  abatement 
would  have  succeeded  or  failed.  In  this 
particular  case,  indeed,  I  observe  the 
judgment  against  Wilson  &  I/Lohaj 
was  obtained  before  the  Judicature  Act 
came  into  operation  ;  and  if  this  judg- 
ment then  became  pleadable  in  bar, 
according  to  Ki)ig  v.  Moa/re  (21),  by 
Hamilton  in  answer  to  an  action  against 
himself,  I  cannot  see  how  this  defence  is 
taken  away  from  him  by  the  Judicature 
Act  subsequently  coming  into  operation. 

If,  then,  this  was  the  attitude  of  de- 
fence which  Hamilton  was  entitled  to 
take  up  in  opposition  to  the  present 
action,  it  does  not  appear  to  me  that  any 
difference  is  made  by  the  doctrines  of  the 
Oonrt  of  Equity  with  regard  to  part- 
nership debts.  There  is  no  doubt  that 
in  many  cases  and  text-books  we  find  the 
expression  that  a  partnership  debt  is  in 
equity  joint  and  several.  This,  howevci", 
is  only  a  compendious  expression,  which 
must  be  interpreted  with  reference  to 
what  were  the  functions  of  the  Court 
of  Equity  as  to  partnership  debts.  The 
only  interposition  of  a  Court  of 
Equity  with  regard  to  partnership  debts 
took  place  in  the  administration  of  the 
afsets,  either  of  the  partnership  or  of  a 
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deceased  member  of  the  partnership. 
Where  a  member  of  the  partnership  died, 
the  debts  became  in  the  eye  of  a  Goart  of 
law  the  debts  of  the  survivors  ;  but  the 
anrvivors,  on  the  other  hand,  in  a  Court 
of  equity,  had  the  right,  as  against  the 
estate  of  "&  deceased  partner,  to  say  that 
his  representatives  should  not  withdraw 
any  part  of  the  partnership  property 
until  all  the  debts  were  paid  or  provided 
for.  If,  therefore,  a  Court  of  Equity  was 
administering  the  assets  of  a  deceased 
partner,  it  would,  in  order  to  clear  his 
estate,  ascertain  his  liabilities  to  the 
partnership,  and  for  this  purpose  would 
ascertain  the  debts  due  from  the  co- 
partnership at  his  deatii.  From  this  the 
transition  was  easy  to  giving  the  cre- 
ditors of  the  partnership  a  direct  right, 
and  not  merely  an  indirect  right,  through 
the  surviving  partners,  to  come  for  pay- 
ment against  the  assets  of  the  deceased 
partneir ;  and  from  this  again  the  tran- 
sition was  easy  to  the  expression  which 
said  that  partnership  debts,  in  the  eye  of 
a  Court  of  Equity,  were  joint  and  several 
— not  thereby  meaning  that  a  Court  of 
equity  altered  or  changed  a  legal  con- 
tract, but  merely  that  the  Court,  in  order, 
before  distributing  assets,  to  administer 
all  the  equities  existing  with  regard  to 
them,  would  go  behind  the  legal  doctrine 
that  a  partnership  debt  survived  as  a 
claim  against  the  surviving  partners  only, 
and  would  give  the  creditor  the  benefit 
of  the  equity  which  the  surviving  part- 
ners might  have  insisted  on. 

This  is  so  clearly  expressed  by  Lord 
Eldon  in  the  case  of  Ex  parte  Williamg 
(39)  that  I  will  take  leave  to  read  his 
expressions  which  appear  to  me  to  render 
unnecessary  any  comment  on  the  nume- 
rous authorities  which  were  cited  on  this 
head  at  your  Lordships'  bar.  Lord 
Eldcm    says,    "  Among    partners    clear 

anities  suodst,  amounting  to  something 
:e  lien.  The  property  is  joint;  the 
debts  and  credits  are  jointly  due.  They 
have  e<|nitie8  to  discharge  each  of  them 
from  habflity,  and  then  to  divide  the 
surplus  acoordiuff  to  their  proportions. 
.  .  .  But  while  mey  remain  solvent,  and 
the  partnership  is  going  on,  the  creditor 
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has  no  equity  against  the  effects  of  the 
partnership.  He  may  bring  an  action 
against  the  partners  and  get  judgment, 
and  may  execute  his  judgment  against 
the  effects  of  the  partnership.  But  when 
he  has  got  them  into  his  hands,  he  has, 
them  \3j  force  of  the  execution,  as  the 
fruit  of  the  judgment,  dearly  not  in 
respect  of  any  interest  he  had  in  the 
partnership  effects,  while  he  was  a  mere 
creditor,  not  seeking  to  substantiate  or 
create  an  interest  by  suit.  There  are 
various  ways  of  dissolving  a  partnership 
— efiSnxion  of  time,  the  death  of  one 
partner,  the  bankruptcy  of  one,  which 
operates  like  death,  or,  as  in  this  instance, 
a  dry,  naked  ag^reement  that  the  partner- 
ship shall  be  dissolved.  In  no  one  of 
those  cases  can  it  be  said  that  to  all 
intents  and  purposes  the  partnership  is 
dissolved,  for  the  connexion  still  remains 
until  the  affairs  are  wound  up.  The  re- 
presentative of  a  deceased  partner  or  the 
assignees  of  a  bankrupt  partner,  are  not  - 
strictly  partners  with  the  survivor  or  the 
solvent  partner,  but  still,  in  either  of 
those  cases,  that  community  of  interest 
remains  that  is  necessary,  until  the  affairs 
are  wound  up  ;  and  that  requires,  that 
what  was  partnership  property  before 
shall  continue  for  the  purpose  of  a  dis- 
tribution, not  as  the  rights  of  the  cre- 
ditors, but  as  the  rights  of  the  partners 
themselves  require ;  and  it  is  through  the 
operation  of  administering  the  equities, 
as  between  the  partners  themselves,  that 
the  creditors  have  that  opportunity ;  as 
in  the  case  of  death  it  is  the  equity  of  the 
deceased  partner,  that  enables  the  cre- 
ditors to  bring  forward  the  distribution." 
.  I  imagine  that  the  words  "bring  forward  " 
are  probably  an  inaccurate  report ;  but  it 
obviously  means  to  insist  upon  the  dis- 
tribution. 

If,  .therefore,  this  case  is  to  be  looked 
at  as  a  case  in  which  judgment  has  been 
recovered  for  a  partnership  debt  against 
two  out  of  three  co-partners ;  it  ^pears 
to  me  that,  on  the  principle  of  King  v. 
Hoare  (21),  the  judgment  would  be  a  bar 
at  law  to  a  subsequent  action  against  the 
third  co-partner ;  and  I  know  of  no  prin- 
ciple on  which  a  Court  of  Equity  could 
hold  the  debt  to  be  several  for  the  purpose 
of  preventing  such  a  result. 
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In  any  view  of  the  case,  therefore,  I 
am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  was  correct,  and  I  have 
to  more  jonr  Lordships  to  dismiss  the 
appeal  with  costs. 

LoBD  EEatherlet. — I  am  of  the  same 
opinion  as  to  the  result  which  must  be 
arrived  at  in  this  case.  The  question 
here  is,  whether  or  not  a  person  who  was 
unknown  to  the  plaintifis  at  the  time 
they  were  advancing  their  money  as 
being  one  of  the  borrowers  of  the  money, 
and  who  was  acting  through  the  agency 
of  Messrs.  Wilson  &  McLay,  is  now,  in 
consequence  of  anything  which  has  taken 
place  under  the  Judicature  Act  (for  that 
was  the  principle  of  the  argument  at  the 
bar)  placed  in  a  different  position  irom 
that  in  which  he  would  have  been  if  that 
Act  had  not  been  passed.  If  it  had  not 
been  passed,  I  think  his  position  would 
have  been  sufficiently  dear.* 

Now  if  King  v.  Soare  (21)  is  to  subsist 
as  an  authority — and  having  stood  so 
long  I  apprehend  it  would  be  difficult 
to  shake  it  as  an  authority  now — then  the 
plaintiffs  in  this  case  having  sued  two  of 
the  partners  and  having  omitted  to  sue 
the  other  partner,  of  whose  existence 
they  were  unconscious  (as  I  think  the 
whole  of  the  evidence  goes  to  shew), 
having  proceeded  against  two  partners 
and  obtained  a  judgment  against  them, 
their  co-contractor  could  not,  according 
to  King  v.  Hoare  (21),  be  sued,  because 
the  debt,  which  was  a  simple  contract 
debt  in  the  first  instance,  contracted  by 
the  firm,  had  passed  into  rem  judicatami 
under  the  operation  of  the  judgment 
which  had  been  obtained  against  the 
two. 

I  would  therefore,  for  the  purpose  of 
considering  this  case,  which  has  been 
discussed  by  my  noble  and  learned  friend 
the  Lord  Chancellor  upon  the  general 
question  of  agency,  pr^er  to  consider  it 
as  a  simple  question  of  partnership,  in 
which  a  debt  has  been  contracted  ;  and  I 
assume  for  the  present  purpose  that  it 
was  originally  joint,  in  order  that  we  may 
see  what  remedies  were  at  the  time  open 
to  the  plaintiffs,  independently  of  death. 
This  case  not  being  like  the  numerous 
cases  cited,  in  which  the  Court  of  Chan- 


cery held  a  partnership  deed  to  be 
joint  as  well  as  several  (there  being  no 
death  in  this  case),  it  is  obvious  that 
such  remedy  as  the  plaintiffs  then  had 
was  entirely  at  law.  The  Court  of  Chan- 
cery could  offer  no  assistance  in  this  case 
where  there  was  a  legal  contract,  unless 
there  was  foond  in  that  contract  some 
element  which  made  it  inequitable  that 
the  debtor  should  be  allowed  to  set  up 
the  defence  now  relied  on.  In  the  case 
of  a  person  setting  up  a  term  of  years  at 
law  the  Court  of  Chancery  can  interfere 
by  injunction,  and  prevent  his  doing  so, 
but  that  case  would  be  very  different. 
If  the  defence  in  King  v.  Hoare  (21)  be, 
as  has  been  supposed  by  some,  and  as 
was  urged  and  alleged  at  your  Lordships' 
bar,  contrary  to  what  one  may  call  the 
equitable  engagement  between  the  parties, 
then  I  apprdiend  the  proper  course 
would  have  been  to  take  some  pro- 
ceedings for  preventing  the  defendant 
from  setting  up  such  a  defence  as  was 
effectually  set  up  in  King  v.  Hoare  (21), 
on  the  ground  that  it  was  an  equitable 
defence,  and  that  a  judgment  obtained 
against  two  of  the  co-contractors  in  the 
absence  of  the  third,  should  prove  no  bar 
to  a  subsequent  suit  against  the  third. 
But  not  only  was  no  snch  attempt  made 
in  this  case,  but  in  no  case  that  I  ever 
heard  of,  in  equity,  has  there  been  any 
injunction  applied  for,  much  less  ob- 
tained, with  regard  to  that  particular 
position  of  the  ixLrties.  What  happened 
in  King  v.  Hoare  (21)  was,  that  one  of  the 
parties  died,  and  then  an  appUoation  was 
made  that  the  equity  which  has  been 
administered  from  time  to  time  in  Chan- 
cery with  regard  to  the  assets  of  a 
deceased  partner,  and  the  distribution  of 
those  assets  among  the  several  creditors, 
might  be  made  available  on  account  of 
that  death.  But  then  that  was  met  by 
the  averment  that  the  death  had  hap- 
pened since  the  suit,  and  that  it  could 
not  interfere  vrith  the  previous  suit,  bat 
that  that  must  meet  with  the  common 
fate  of  such  suits. 

That  being  the  position  of  the  parties 
at  Common  Law,  what  was  their  position 
in  Equity  ?  Numerous  cases  were  cited 
to  your  Lordships  to  shew  that  the 
Equity  Courts  recognised  a  partnership 
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debt  as  being,  in  its  natnre  and  essence, 
a  joint  and  several  debt.  I  have  had  an 
opportunity  of  seeing  the  opinion  about 
to  be  delivered  by  one  of  your  Lordships, 
which  goes  into  more  detail  than  I  think 
it  is  necessary  for  me  to  go  into  at  this 
moment ;  but  I  can  say  with  confidence, 
having  gone  through  the  cases  cited  be- 
fore yon,  that  no  case  will  be  found  in 
which  any  such  assertion  has  been  made 
with  reference  to  the  natnre  of  the  debt 
except  sub  modo — that  is  to  say,  except 
in  those  cases  where  the  remedy  has 
been  given  against  the  assets  of  the  de- 
ceased partner,  upon  the  grounds  which 
are  stated  very  distinctly  by  Lord  Eldon 
in  the  case  of  Ex  parte  Williams  (39), 
cited  to  yonr  Lordships  by  my  noble  and 
learned  friend  on  the  woolsack. 

These  cases  are  numerous,  but  although 
they  are  so  numerous  there  is  no  single 
case  existing  in  which  an  attempt  was 
made  to  administer  that  particular  species 
of  equity  which  would  induce  the  Court 
to  turn  a  contract  at  law  joint,  into  a 
joint  and  several  contract.  In  all  these 
'Cases  there  has  been  a  necessary  adminis- 
tration of  assets  for  the  porpose  of  clear- 
ing the  assets  as  between  the  partners 
themselves. 

That  being  so,  there  is,  I  apprehend, 
no  mode  in  which  the  relief  now  asked 
in  this  action,  and  asked  under  the  new 
procedure,  could  be  obtained.  A  Court . 
combining  law  and  equity  under  the 
Judicature  Act  is  authorised  to  adopt 
the  procedure  of  a  Court  of  Equity,  and 
the  Court  of  Equity  is  compelled  to  avail 
itself  of  the  powers  given  to  it  as  a  Court 
of  law.  There  is  nothing  in  those  cir- 
cumstances which  can,  as  it  appears  to 
me,  assist  the  plaintiff  at  all,  if  he  had 
not  at  the  time  of  the  passing  of  the  Act 
any  remedy,  which  could  be  given  him 
by  law,  or  any  remedy  which  could  be 
given  him  by  equity.  It  does  not  seem 
to  me  possible  that  two  powers  com- 
bined, neither  of  which  could  efiEect  any- 
thing of  itself,  would  have  a  more  effi- 
cacious result  than  when  taken  separately, 
except  in  this  sense,  that  if  there  was 
really  a  remedy  in  the  one  Court  which 
was  not  given  by  the  other,  you  can 
understand  that  the  assistance  of  the  one 
might  give  a  more  complete,  perfect  and 
Vol.  48.— <}.B.,  C.P.  &  ExcH. 
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effectual  remedy  than  the  other  sepa- 
rately. In  this  case,  before  the  passing 
of  the  Judicature  Act,  nothing  could 
have  been  recovered  at  all,  in  respect  of 
legal  debt,  in  a  Court  of  Equity,  and  a 
Court  of  Law  having  once  given  judg- 
ment on  a  contract,  had  no  power  to 
authorise  any  procedure  against  a  third 
person  as  a  party  to  that  contract. 

Now,  daring  the  argument  in  the 
Court  below,  the  remark  was  quoted  as 
having  been  made  by  a  very  eminent 
Judge,  that  this  rule  which  was  adopted 
jn  King  v.  Hoare  (21)  was  entirely  a  rule 
of  procedure.  I  do  not  take  that  view 
of  the  case,  because  I  apprehend  that 
when  Mr.  Hamilton  contracted,  together 
with  others,  to  pay  the  debt,  in  contract- 
ing jointly  he  gave  rights  to  those  others. 
Suppose  the  debt  was  enforced  against 
one  of  those  who  were  jointly  liable  for 
the  debt,  rights  would  be  acquired  by 
the  one  who  paid  the  whole  debt  against 
those  who  had  not  taken  part  in  that 
payment.  One  great  object  in  bringing 
all  the  parties  concerned  before  the  Court 
is  this :  in  equity  it  is  always  considered 
essential  that,  if  there  be  a  suit  upon  a 
debt  for  which  two  parties  are  jointly 
liable,  you  most  have  both  those  parties 
present  in  order  to  enforce  the  payment 
of  that  debt.  The  reason  is,  that  the 
person  who  has  entered  into  this  joint 
contract  has  a  right  to  have  the  whole 
matter  settled  at  once.  Otherwise  you 
might  bring  an  action  against  the  co- 
contractor,  and  having  established  your 
case  against  the  co-contractor,  having 
established  it,  we  will  say,  for  1,000Z.  as 
principal  moneys  and  interest  between 
the  two,  you  might  then  proceed  to  bring 
a  totally  distinct  action  against  the  other, 
and  obtain  from  him  payment  of  a  larger 
or  a  smaller  sum,  as  the  case  might  be. 
But  you  would  obtain  a  judgment  which 
would  settle  nothing  as  between  the  two 
co-contractors ;  it  would  settle  nothing 
as  regarded  the  debt  due,  by  way  of 
suretyship,  from  one  co-contractor  against 
the  other  contractor.  Each  of  the  co- 
contractors  has  a  right  to  be  sued,  and 
to  have  the  matter  settled  at  once,  in- 
stead of  its  being  settled  piecemeal.  He 
ought  not  to  be  compelled  to  submit  to 
another  sait,  which  would  indeed  be 
iY 
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equally  diBadvantageonfl  to  the  plaintiff 
faunself,  because  of  course  the  defendant 
in  that  suit  wonld  naturally  have  a  right 
to  insist  upon  having  the  debt  proved 
against  him,  if  at  aU,  to  the  extent  to 
Which  it  had  been  proved  against  his  co- 
contractors. 

When  it  is  said  here  that  the  co- 
contractors  did  not  plead  that  the  whole 
of  the  three  were  not  parties  to  the  suit, 
Mr.  Hamilton  has  nothing  to  say  to  that 
whatever ;  he  remains  ignorant ;  there  is 
nothing  to  shew  that  he  necessarily  was 
aware  of  what  was  coming  upon  him 
with  regard  to  the  question  in  dispute. 
He  would  have  no  opportunity  of  de- 
fending that  other  action  when  it  was 
brought  against  the  co-contnustors,  and 
it  would  not  lie  with  him  to  raise  a  plea 
in  abatement,  if  it  ever  could  be  raised. 
Those  who  ought,  if  they  intended  to 
have  set  up  that  plea,  to  insist  upon  it  in 
the  first  instance,  were  his  co- contractors, 
and  if  the  plaintiff  himself,  being  un- 
aware of  the  existence  of  this  partner, 
did  not  introduce  him  in  the  first  in- 
stance, he  must  take  the  consequence  of 
losing  the  advantage  which  might  have 
been  obtained  from  having  Mr.  Hamilton 
as  one  of  the  co-contractors.  That  ad- 
vantage could  not  be  retained  by  the 
plaintiffs,  and  ought  not  in  justice  to  be 
retained  by  them  after  they  had  attained 
the  result  they  were  aiming  at,  namely, 
the  judgment  against  the  two  co-con- 
tractors. 

It  has  been  observed  during  the  course 
of  the  argument  here,  that,  m  truth,  as 
to  the  abstract  justice  of  this  case,  there 
is  a  pretty  even  balance  between  the  two, 
because  it  is  only  by  the  fortunate  acci- 
dent of  Mr.  Hamilton  being  a  solvent 
party  that  the  plaintiff  finds  that  he  has 
a  solvent  co-contractor,  of  whom  he  was 
unaware.  He  did  not  contract  with  Mr. 
Hamilton  except  as  an  undisclosed  person, 
and  this  undisclosed  person  with  whom 
he  entered  into  no  engt^ment  that  he 
knew  of,  turns  out  ^terwards  to  be 
liberated  in  consequence  of  the  plaintiff 
not  having  taken  steps  to  ascertain  who 
were  the  co-contracting  parties  when  he 
was  bringing  the  action.  The  plaintiff 
having  advanced  the  money,  looked  to 
Wilson  4k  McLay  as    the    people  who 


should  pay,  but  he  has  since  discovered 
that  there  is  another  person  whom  he 
thinks  he  may  sue.  I  think  it  would  not 
be  conducive  to  the  advancement  of 
abstract  justice  that  he  should  have  an 
opportunity  of  suing  this  person  whom 
he  did  not  sue  when  he  sued  the  two 
co-contractors.  I  see  nothing,  I  confess, 
in  the  case  of  King  T.  Hoare  (21)  which 
would  lead  one  to  doubt  that  this  case 
was  one,  as  the  law  stood,  legally  decided ; 
and  if  there  be  any  consequential  in- 
justice arising  from  any  particular  cir- 
cumstances to  persons  similarly  situated 
to  Messrs.  King  &  Hoare,  the  evil  would 
preponderate  over  any  advantage  there 
might  be  in  requiring  all  co-contractors 
to  be  made  parties  liable.  If  there  is  any 
injustice  in  it,  it  can  only  be  remedied  by 
the  Legislature,  should  it  think  fit  to 
afford  this  remedy.  At  this  distance  of 
time,  after  so  much  reliance  has  been 
placed,  from  time  to  time  in  other  cases, 
upon  the  law  as  laid  down  in  King  v. 
Hoare  (21),  it  cannot  be  now  altered  by  a 
decision  of  your  Lordships'  House,  the 
ordinary  practice  of  which  would  require, 
that  which  has  been  so  long  established 
as  the  law  amongst  mercantile  men  to 
be  continued  until  it  has  been  reversed 
by  Act  of  Parliament. 

I  am  therefore  of  opinion  that  the  re- 
solution yon  are  asked  to  come  to  sus- 
taining the  decision  of  the  Court  below, 
'  and  dismissing  the  appeal,  is  a  correct 
conclusion,  and  that  no  substantial  in- 
justice wiU  be  done  in  that  way. 

LoBD  Pbneance. — The  plaintiff  in  this 
action  has  advanced  a  large  sum  of 
money  to  the  defendant  in  conjunction 
with  two  other  persons.  The  defendant 
has  had  the  full  advantage  and  benefit  of 
the  plaintiff's  money  to  the  extent  of  his 
share  in  the  joint  adventure.  In  every 
aspect  of  the  case,  therefore,  the  plaintiff 
has  no  doubt  acquired  a  I^al,  equitable 
and  moral  light  against  the  defendant 
to  repayment ;  nor  has  this  been,  even  in 
argument,  denied.  The  defence  set  up 
against  this  just  claim  rests  upon  this, 
and  upon  this  alone,  that  in  accordance 
with  a  certain  rule  of  procedure  esta- 
blished some  five-and-twenty  years  ago 
by  the  single  case  of  Kin^  t.  Hbore  (21), 


Digitized  by 


Qoo^^ 


Vol.  48.] 


MICHAELMAS  1878  to  MICHAELMAS  187». 


715 


Kgndail  ▼.  SamHton,  B.L. 

which  has  never  yet  had  the  sanction  of 
a  Conrt  of  Appeal,  the  plaintiff,  by  bring- 
ing a  previous  action  against  two  out  of 
the  three  partners,  has  wholly  lost  his 
lemedj  against  the  defendant,  who  is 
the  Uurd.  I  will  presently  examine  the 
technical  grounds  npon  which  this  rule  is 
hased,  bat  before  doing  so  I  cannot  forbear 
asking  myself  how  tax  snch  a  rale  is 
consistent  with  jostice.  What  justice, 
then,  is  there  in  saying  that  when  three 
persons  are,  all  and  each,  individually 
liable  to  pay  a  debt,  an  action  and  judg- 
ment (still  unsatisfied)  against  two  of 
them  should  extinguish  the  liability  of 
the  third  P  The  most  that  can  be  said 
is  that  by  two  actions  being  brought 
instead  of  one,  additional  costs  have  been 
incurred.  The  joint  contractors  or  part- 
ners may  reasonably  insist  that  the 
plaintiff  should  not  pursue  his  remedies 
against  them  in  a  vexatious  manner,  and 
if  two  actions  are,  without  good  reason, 
brought  where  one  would  have  sufficed, 
it  may  well  be  that  to  the  extent  of  the 
extra  costs  thereby  involved  the  loss 
should  be  borne  by  the  plaintiff.  But 
this  is  a  very  different  penalty  from  the 
extinction  of  the  defendant's  liability, 
which  may  be  the  same  thing  as  the  loss 
of  the  plaintiff's  debt  altogether.  Even 
this  consideration,  however,  as  to  nn- 
necessaiT  costs,  applies  only  to  a  case  in 
which  the  plaintiff^  with  his  eyes  open, 
has  chosen  to  sue  some  of  the  partners 
first  and  the  others  afterwards.  It  cannot 
apply  to  a  case  like  the  present,  in  which 
the  two  first  sued  concealed  the  fact  that 
the  third  was  a  partner  in  the  adventure, 
a  &ct  of  which  the  plaiatiff  was  himself 
ignorant,  and,  being  ignorant,  could  not 
possibly  have  sued  the  whole  three  toge- 
ther. This  circumstance  removes  at  once 
all  blame  from  the  plaintiff,  and  with  it 
all  semblance  of  justice  from  the  defence 
now  made.  So  entirely  is  this  the  case 
that  no  argument  has  been  ever  offered 
at  Toor  Lordships'  bar,  to  shew  that  the 
defendant  has  been  prejudiced  by  the 
plaintiff's  conductt  o'  ^&t  anything  has 
taken  place  which  ought,  in  reason  or 
justice,  to  render  the  defendant  less  liable 
to  pay  this  debt  now  thim  he  was  at  first. 
The  defence  is,  and  has  been  rested 
ihroaghont,  wholly  and  solely  upon  the 


technical  rule  to  which  I  have  adverted, 
and  the  authority  of  the  case  by  which 
that  rule  was  laid  down. 

In  this  state  of  things  I  confess  I  am 
unwilling  that  your  Lordships  should 
confer  the  high  sanction  of  this,  the  ulti. 
mate  Court  of  Appeal,  upon  a  rule  of 
procedure  which,  without  affecting  to 
assert  any  just  rights  on  the  part  of  the 
defendant,  denies  the  aid  of  the  law  to 
enforce  those  of  the  plaintiff.  Procedure 
is  but  the  machinery  of  the  law,  after  all 
— the  channel  and  means  whereby  law  is 
administered  and  justice  reached.  It 
strangely  departs  from  its  proper  office 
when,  in  place  of  facihtating,  it  is  per- 
mitted to  obstruct,  and  even  extinguish, 
legal  rights,  and  is  thus  made  to  govern 
where  it  ought  to  subserve. 
I^With  these  observations  I  proceed  to 
consider  the  case  of  King  v.  Howre  (21), 
upon  which  the  prosent  case  is  rested. 
The  proposition  that  a  cause  of  action 
which  has  never  been  before  the  Court  at 
all  has  become  res  judicata  is  a  startling 
one.  The  present  plaintiff  has  never 
before  impleaded  the  present  defendant 
— has  never  made  aiiy  previous  attempt 
to  enforce  the  liability  which  he  now 
asserts,  and  yet  is  met  at  the  threshold 
of  his  suit  with  the  plea  that  the  matter 
between  him  and  the  defendant  has 
already  become  res  judicata. 

The  doctrine  of  law  regarding  merger 
is  perfectly  intelligible.  Where  a  security 
of  one  kind  or  nature  has  been  super- 
seded by  a  security  of  a  higher  kind  or 
nature,  it  is  reasonable  to  insist  that  the 
party  seeking  redress  should  rest  upon 
the  latter,  and  not  fall  back  on  the 
former.  In  like  manner,  when  that  which 
was  originally  only  a  right  of  action  has 
been  advanced  into  a  judgment  of  a 
Court  of  Record,  the  judgment  is  a  bar 
to  an  action  brought  on  the  original 
cause  of  action.  The  reasons  for  this 
result  are  given  by  Parke,  B.,  in  King  v. 
Hoaa-e  (21).  He  says — "The  judgment 
is  a  bar  to  the  original  cause  of  action, 
because  it  is  thereby  reduced  to  a  cer- 
tainty, and  the  object  of  the  suit  attained 
so  far  as  it  can  be  at  that  stage ;  and  it 
would  be  useless  and  vexatious  to  sub- 
ject the  defendant  to  another  suit  for  the 
purpose  of   attaining  the    same  result. 
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Hence  the  legal  maxim,  Transit  in  rem 
jvdieatam.  The  caase  of  action  is  changed 
into  matter  of   record,   which  is  of  a 
higher  nature,  and  the  inferior  remedy 
merged  in  the  higher." 

This  reason  is  satisfactoiy  and  con> 
clnsive  npon  the  assumption  that  the 
cause  of  action  attempted  to  be  sned 
npon  is  the  same  cause  of  action  with 
that  npon  which  a  judgment  has  already 
been  obtained.  But  is  it  so  in  a  case 
like  the  present  P  If  a  man  deliver  goods 
or  lend  money  to  two  partners,  the  pro- 
mise which  the  law  implies  is  a  joint 
promise.  The  effect  of  snch  a  promise, 
as  distinguished  from  a  joint  and  several 
promise,  is  that  in  case  of  death  the  debt 
is  enforceable  only  against  the  sarvivor. 
If  the  farther  effect  of  such  a  joint  pro- 
mise in  point  of  law  were  that  it  could 
not  constitute  a  cause  of  action  against 
one  only  of  the  two  contractors,  then  the 
reasoning  in  the  case  of  King  v.  Hoare 
(21)  would  be  unquestionable,  for  there 
could  be  but  one  cause  of  action  resulting 
from  it,  and  that  a  joint  one,  and  the 
cause  of  action  having  been  advanced  to 
a  judgment,  could  not  support  a  second 
action.  But  this  is  not  what  the  cases 
establish  the  effect  of  a  joint  promise 
to  be.  If  a  man  contracting,  as  above 
supposed,  with  two  partners,  likes  to 
bring  an  action  against  one  only,  and  to 
allege  against  him  a  promise  by  him 
alone  (t^ing  no  notice  whatever  of  the 
other  partner  or  of  his  promise),  he  has 
a  good  cause  of  action,  and  one  which 
cannot  be  defeated  by  the  defendant's 
proving  that  the  promise  was  not  made 
by  him  alone,  but  by  him  jointly  with 
another.  Now,  if  a  joint  promise  by  two 
were  a  thing  so  different  in  point  of  law 
in  its  quality  and  character,  from  a  pro- 
mise by  one  only,  that  it  covld  not  be 
held  to  include  within  it  a  promise  by 
each ;  and  if  it  did  not  in  point  of  law 
give  rise  to  a  separate  cause  of  action 
against  one,  the  defendant  in  the  case 
above  supposed  ought  to  be  able  to  defeat 
the  plaintiff's  claim  by  shewing  that  the 
promise  sued  upon  was  not  the  promise 
made,  and  that  the  promise  which  was  in 
reality  made  was  a  joint  one  only,  and  as 
snoh  did  not  give  rise  to  the  separate 
claim.     This  was  exactly  what  the  de- 


fendant attempted  to  do  in  the  case  of 
Bice  V.  Shute  (3),  but  it  was  adjudged 
against  him.  In  that  case  the  Judge 
who  tried  the  cause  considered  that  a 
declaration  upon  a  separate  promise  of 
the  defendant  was  not  supported  by  proof 
of  a  joint  promise  by  the  defendant  and 
another — that  there  was  in  consequence 
a  variance  between  the  allegation  and  the 
proof — and  he  nonsuited  the  plaintiff. 
This  nonsuit  the  Court  set  aside,  and  the 
language  of  Lord  Mansfield  is  so  instruc- 
tive that  I  quote  it.  "  To  be  sure,  a  dis- 
tinction is  to  be  found  in  the  books  be- 
tween torts  and  assumpsits;  that  in 
torts  all  the  trespassers  need  not  be 
made  parties,  but  in  actions  upon  con- 
tract every  partner  must  be  m&de  a  de- 
fendant. Many  nonsuits,  much  vexation 
and  great  hindrance  to  justice,  have  been 
occasioned  by  this  distinction.  It  must 
have  been  introduced  originally  from  the 
semblance  of  convenience,  that  there 
might  be  one  judgment  against  all  who 
were  liable  to  the  plaintiff's  demand.  But 
experience  shews  that  convenience,  as 
well  as  justice,  lies  the  other  way.  All 
contracts  with  partners  are  joint  and 
several;  every  partner  is  liable  to  pay 
the  whole.  In  what  proportion  the 
others  should  contribute  is  a  matter 
merely  among  themselves."  And  again 
— "  It  is  cruel  to  turn  a  creditor  round 
and  make  him  pay  the  whole  costs  of  a 
nonsuit  in  favour  of  the  defendant,  who 
is  certainly  liable  to  pay  his  whole  de- 
mand, and  who  is  not  injured  by  another 
partner's  not  being  made  defendant ;  be- 
cause what  he  pays  he  must  have  credit 
for  in  his  account  with  the  partnership." 
He  then  goes  on  to  say  that  he  had  con- 
sulted the  other  Judges,  and  that  "  they 
were  all  of  opinion  that  the  defendant 
ought  to  plead  in.  abatement ;  he  must 
then  say  who  the  partners  are.  If  the 
defendant  does  not  take  advantage  of  it 
at  the  beginning  of  the  suit  and  plead  it 
in  abatement  it  is  a  waiver  of  the  objec- 
tion. He  ought  not  to  be  permitted  to 
lie  by,  and  put  the  plaintiff  to  the  delay 
and  expense  of  a  trial,  and  then  set  up  a 
plea  not  founded  on  the  merits  of  the 
cause,  but  on  the  form  of  proceeding." 
"No  injustice  is  done  to  the  defend^t 
by  allowing  the  plaintiff  to  recover,  but 
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great  injustice  is  done  to  the  plaintiff  by 
allowing  the  nonsnit  to  stand."  It  is 
clear,  therefore,  that,  although  the  de- 
fendant in  such  a  case  maj,  if  he  like, 
compel  the  plaintiff  to  discontinne  his 
action  and  bring  a  fresh  one  against  both 
by  means  of  a  plea  in  abatement,  there  is 
yet  a  good  cause  of  action  against  him 
which  will  sustain  the  verdict  and  judg- 
ment if  that  course  be  not  followed. 

This,  therefore,  might  happen ;  the 
plaintiff  upon  a  joint  promise  might  bring 
and  carry  forward  two  actions  fari  passu, 
one  against  each  of  the  joint  contractors, 
and  provided  that  neither  of  them  chooses 
to  plead  an  abatement  (which  they  may 
have  no  object  in  doing,  as  it  does  not 
get  rid  of  their  liability)  these  actions 
may  go  on  to  judgment,  and  in  neither  of 
them,  though  the  fact  of  the  promise  be- 
ing joint  only,  and  not  joint  and  several, 
were  to  appear  on  the  record,  by  bill  of  ex- 
ceptions or  otherwise  could  the  judgment 
be  arrested  or  declared  eiToneous.  Now, 
if  two  judgments  against  two  different 
defendants  can  be  supported  upon  one 
joint  promise,  does  not  that  shew  that 
there  are  in  reality  two  causes  of  action 
involved  in  the  breach  of  one  joint  pro- 
mise ?  And  if  so,  the  principle  upon  which 
King  v.  Hoare  (21)  was  decided,  resting 
as  it  does  upon  the  assertion  that  the 
joint  promise  gives  rise  to  one  cause  of 
action  and  one  only,  cannot  be  sustained. 
The  true  position  of  the  creditor  would 
appear  to  be  this ;  that  he  has  a  cfCuse  of 
action  .against  either  of  his  debtors  se- 
parately or  both  together,  subject  to  a 
plea  in  abatement.  Now  what  is  a  plea 
in  abatement  i*  It  is  not  a  plea  which 
affirms  that  the  plaintiff  has  no  cause  of 
action,  or  that,  having  had  one,  it  has 
been  barred.  It  affirms  only  that  the 
plaintiff  is  bound  to  pursue  his  remedy 
in  another  form  of  proceeding,  and  an 
essential  quality  of  it  is  that  it  should 
shew  that  such  form  of  proceeding  is 
available  to  him.  I  will  qaote  Mr. 
Chitty's  description  of  it  (40)  :  "  When- 
ever  the  subject-matter  of  the  plea  or 
defence  is,  that  the  plaintiff  cannot  main- 
tain any  action  at  any  time  whether 
present  or  future  in  respect  of  the  sup" 

(10)  1  ChUti^  on  PUadmgt  (7th  ed.),  p.  462. 


MICHAELMAS  1878  to  MICHAELMAS  1879. 


717 


posed  cause  of  action,  it  may,  and  usually 
must,  be  pleaded  in  bar;  but  matter 
which  merely  defeats  the  present  proceed- 
ing and  does  not  shew  that  the  plaintiff 
is  for  ever  concluded,  should  in  general 
be  pleaded  in  abatement  (from  the  French 
abattre).  The  criterion  or  leading  dis- 
tinction between  a  plea  in  abatement  and 
a  plea  in  bar  is,  that  the  former  must 
not  only  point  out  the  plaintiff's  error, 
but  must  shew  him  how  it  may  be  cor- 
rected, and  furnish  him  with  materials 
for  avoiding  the  same  mistake  in  another 
suit  in  regard  to  the  same  cause  of  action, 
or  in  technical  language,  '  must  give  the 
plaintiff  a  better  writ.'  " 

By  such  a  plea,  therefore,  either  of  the 
two  joint  contractors  being  sued  alone, 
might  insist  upon  the  plaintiff  bringing 
his  action  against  both.  But  it  is  ob- 
vious that  this  right  can  only  be  exercised, 
on  the  part  of  both,  by  him  who  is  first 
sued.  If  one  of  the  two  allows  his  lia- 
bility to  be  enforced  in  a  separate  action, 
it  is  too  late  afterwards  for  the  other,  if 
sued,  to  plead  in  abatement,  for  he  can- 
not give  the  plaintiff  a  better  writ. 

The  conduct  of  his  co- contractor  in 
permitting  the  plaintiff  to  go  on  to  judg- 
ment against  him  alone,  has  rendered  a 
joint  action  against  the  two  impossible. 
The  plaintiff  has  no  longer  a  joint  promise 
upon  which  to  sue  the  two ;  the  promise 
of  one  having  passed  into  res  judicata. 
The  technical  grounds,  therefore,  upon 
which  the  decision  in  King  v.  Hoare  (21)  ■ 
is  based  appear  to  me  to  be  insufficient 
and  unsatisfactory. 

When  the  Judges  of  the  Queen's  Bench, 
in  the  case  of  Rice  v.  Shute  (-3),  under 
the  guidance  of  Lord  Mansfield,  deter- 
mined that  a  joint  promise  of  several 
might  give  rise  to  a  separate  action 
against  one  only,  contrary  to  the  rule  of 
law  previously  established  that  it  could 
not  do  so  (a  rule  which  he  said  had  led 
to  "many  nonsuits,  much  vexation,  and 
great  hindrance  to  justice "),  they  des- 
troyed the  basis  upon  which  the  Court  in 
King  v.  Hoare  (21)  built  the  decision, 
namely,  that  the  second  action  was 
brought  for  the  same  cause  of  action  as 
the  first. 

Passing  &om  mere  technical  views, 
and  regarding  this  role  of  procedure  in 


Digitized  by 


Qoo^^ 


718 


queen's  BEKOS,  common  pleas  AlTD  EXCHEQT7EB. 


[N.S. 


KendaU  y.  ffamSton,  S.L. 

the  light  of  convenience  and  fitness  to 
promote  the  ends  of  justice,  there  is  still 
less  to  be  said  for  it.  For  it  is  to  be 
observed,  that  the  rale  is  unbending  and 
indiscriminate.  No  exception  is  permis- 
sible under  it  for  a  case  in  which  one  or 
more  of  several  partners  may  be  abroad, 
in  which  case  the  plaintiff  mnst  either 
wait  to  bring  his  action  nntil  they  are  all 
within  the  jurisdiction,  or  bring  his  ac- 
tion at  once,  at  the  cost  of  losing  the 
responsibility  of  those  who  are  out  of  the 
conntiy.  Nor  is  any  exception  possible 
for  a  case  like  the  present ;  in  which  the 
plaintiff  conld  not  possibly  sue  all  the 
partners  at  once,  being  ignorant  that  the 
defendant  was  one  of .  them.  In  the  first 
case  the  role  impedes  and  obstructs  jus- 
tice, and  in  the  second,  denies  it  tdto- 
gether. 

No  doubt  mles  of  procedure  must  be 
framed  on  general  consideiations,  though 
they  may  work  hardships  in  individual 
cases,  and  when  a  rule  is  once  established, 
those  who  practise  the  law  mnst  be  as- 
sumed to  be  aware  of  it,  and  frame  their 
proceedings  accordingly ;  bat  then  the 
rule  ought  to  be  sach  that  it  can  be  acted 
on,  and  a  rule  that  on  a  joint  promise  all 
partners  must  be  sued  jointly  cannot  be 
acted  upon  by  one  who  does  not  know 
the  existence  of  some  of  the  parties  liable, 
and  so  becomes  a  mere  trap  and  pitfall 
which  the  creditor  has  no  means  of  es- 
caping. 

But  I  must  now  advert  to  the  Jadica- 
ture  Act.  Assuming  that  the  case  of 
King  v.  Soare  (21)  was  well  decided  in 
the  then  state  of  the  law — a  time  when 
the  defeat  of  just  rights  by  non-joinder  or 
misjoinder  of  parties,  defects  of  pleading, 
and  the  non-observance  of  technical  rules, 
was  a  matter  of  daily  occurrence— a  far- 
ther and  most  important  question,  in  the 
present  action,  appears  to  me  to  be  this : 
whether  since  the  passing  of  the  Jndica- 
ture  Act,  and  in  a  proceeding  taken  under 
that  Act,  such  a  defence  as  the  present 
can  be  maintained.  Every  provision  and 
every  line  of  that  Act  prove  it  to  have 
been  based  upon  the  broad  principle  of 
making  forms  rules  and  modes  of  proce- 
dure subordinate  to  the  prime  and  para- 
mount object  of  reaching  the  justice  of 
the  case,  and  I  should  be  surprised  to 


find  that  a  doctrine  so  wholly  foreign  in 
its  spirit  and  objects  as  that  upheld  by 
the  case  of  King  v.  Soare  (21)  had  snr. 
vived  the  sweeping  changes  in  procedure 
which  the  Judicature  Act  introduced. 
I  think  I  can  shew  that  it  has  not  done 
so. 

That  Act  abolished  all  the  old  forms  of 
action ;  it  abolished  all  the  old  technical 
forms  of  procedure,  and  established  a 
new  procedure,  for  the  enforcement  in- 
discriminately of  both  legal  and  equitable 
rights,  which  is  independent  of  all  the 
old  rales  of  law  on  that  subject.  Parti- 
calarly  it  did  away  with  sdl  objections 
and  defences  arising  out  of  the  misjoinder 
or  non- joinder  of  ptu^ies,  either  plaintiff  or 
defendant.  Since  that  Act  no  such  thing 
OS  a  plea  in  abatement  is  possible.  The 
non-joinder  of  any  party  under  any  cir- 
cumstances has  ceased  to  be  an  answer, 
objection  or  defence  to  the  action.  In 
such  a  case  the  action  goes  on,  and  "  the 
Court  or  a  Judge  may  on  such  terms  as 
appear  to  be  just,  order  that  the  name  of 
any  party  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved 
in  the  action,  shall  be  added."  This  is 
the  language  of  the  rule  9  on  proce- 
dure in  the  first  schedule  to  the  Act  of 
1873. 

Now  these  provisions  appear  to  me  to 
have  entirely  altered  the  rights  of  joint 
contractors  in  respect  of  procedure.  They 
have  no  longer  any  absolute  right  to  in- 
sist that  they  should  be  sued  together  or 
not  at  all.  The  creditor  may  bring  and 
pursue  his  action  against  one  or  more  of 
them,  and  if  the  defendants  desire  that 
others  should  be  joined,  they  must  apply 
to  a  Judge,  who  will  hear  what  is  to  be 
said  on  both  sides  and  decide  that  addi- 
tional parties  shall,  or  shall  not,  be  joined 
according  to  the  requirements  of  justice, 
and  not  according  to  the  election  of  the 
defendants,  or  any  imperative  rule  that 
all  who  jointly  contracted  must  be  jointly 
sued. 

The  joint  contractor  having  thus  lost 
the  right  (for  it  was  a  right',  and  an  ab* 
solute  one,  though  only  a  right  of  proce- 
dure) to  be  sued  only  in  conjunction  with 
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his  co-oontractor,  he  can  no  longer  be 
heard  to  mainbain  either  that  his  co-con- 
traotor  mnst  be  saed  with  him,  or  that, 
it  being  impossible  so  to  sue  him  by 
reason  of  his  haying  been  sued  already, 
he  is  himself  discharged.  The  necessary 
connexion  in  matters  of  procedure  which 
the  law  before  the  Act  had  established 
(as  Lord  Mansfield  said  "for  conyeni- 
ence")  between  the  joint  contractors, 
and  had  enforced  by  the  plea  in  abate- 
ment, la  now  by  the  Act  seyered  and  pat 
an  end  to. 

When  the  plea  in  abatement  was  swept 
away  the  legal  right  of  a  joint  contractor 
to  haye  the  other  joint  contractor  joined 
in  any  action  brought  upon  the  joint  pro- 
mise was  swept  away  too,  and  the  creditor 
became  entitled  to  sue  the  parties  seyer- 
ally,  subject  no  longer  to  the  will  of  the 
defendant,  but  to  the  discretion  of  the 
Goort  exercised  for  the  furtherance  of 
justice. 

And  this  again  cuts  the  ground  from 
under  the  doctrine  oiKing  v.  Hoare  (21), 
in  which  case  Parke,  B.,  laid  great  stress 
upon  the  argument  that  if  afber  the  first 
action  the  defendant  could  not  plead  in 
abatement,  "  he  would  be  depriyed  of  a 
right  by  the  act  of  the  plaintiS  without 
his  priyiiy  or  concurrence  in  suing  and 
obtaining  judgment  against  the  other." 

Upon  the  whole,  then,  it  seems  to  me 
that  the  right  of  persons  making  a  joint 
promise  to  be  sued  jointly,  first  broken 
in  upon  by  Lord  Mansfield  in  Bice  y. 
Shute  (3),  when  he  allowed  an  action  to 
be  maintained  against  one  only  of  seyeral 
joint  contractors,  was  finally  put  an  end 
to  by  the  Judicature  Act  when  the  rigfit 
to  plead  in  abatement  was  withdrawn 
from  them ;  and  that  the  question  pro- 
perly arising  in  this  case  may  be  shortly 
dealt  with  as  follows :  The  plaintiET  sues 
for  a  debt  which  the  defendant,  originally 
at  least,  must  be  held  to  haye  owed  him; 
The  defendant  answers  that  the  debt  was 
due  from  him  jointly  with  others,  and 
not  otherwise,  that  the  plaintiffs  only 
right  is  to  sue  him  jointly  with  the  others 
— that  he  cannot  sue  the  others  now, 
haying  already  done  so,  and  that  he  has 
then  lost  the  only  right  of  action  he  eyer 
had.  The  answer  to  this  is  simple. 
3ince  th?  Judicature  Act  it  is  not  true 
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that  the  plaintiff's  only  right  is  to  sue 
the  defendant  jointly  with  the  others. 

I  will  not  occupy  your  Lordships'  time 
farther  on  the  proper  yiew  to  be  to,ken  in 
regard  to  the  authorities  in  equity.  I 
willingly  adopt  the  opinions  of  the 'Lord 
Chancellor  and  others  of  your  Lordships 
much  more  competent  than  I  am  to  read 
those  decisions  aright,  but  for  the  rea- 
sons which  I  have  giyen,  I  think  that 
the  judgment  of  the  Court  below  ought 
to  be  reyersed,  and  the  plaintiff  haye 
judgment  for  his  debt  in  this  action. 

LoBD  O'Haoan. — I  haye  had  the  op- 
portunity of  reading  and  considering  the 
opinion  which  has  been  deliyered  by  my 
noble  and  learned  friend  on  the  woolsack 
in  this  case,  and  I  concur  generally  with 
the  yiews  he  has  expressed  and  the  rea- 
sons by  which  he  has  sustained  them. 

There  is  no  question  of  fact  in  the 
case,  and  in  the  argument  at  the  bar  it 
seemed  to  be  conceded  that  unless  the 
doctrines  of  a  Court  of  Equity  interyene 
to  establish  that  the  defendant  Hamilton 
and  his  co-partners,  McLay  and  Wilson, 
may  be  dealt  with  as  joint  and  seyeral 
debtors,  and  not  as  joint  debtors  only, 
the  appeal  must  be  dismissed. 

The  plaintiffs  obtained  j  udgment  against 
Wilson  &  McLay,  whom  they  sued  as  their 
sole  debtors,  in  ignorance  that  Hamilton 
was  a  partner,  and,  therefore,  responsible 
for  the  payment  of  the  debt,  and  it  was 
asserted  that  the  judgment  so  obtained  was, 
at  law,  a  bar  to  the  suit  against  him,  on  the 
ground  that  the  origintJ  cause  of  action 
had  thereby  passed  in  rem  rudicatam, 
and  could  not  be  the  foundation  of  any 
further  proceeding.  Unless  your  Lord- 
ships are  prepared  to  oyerrule  the  de- 
cision in  the  case  of  King  y.  Hoare  (21) , 
the  proposition  cannot  be  disputed.  That 
decision  is  clear  upon  the  point,  and  it 
has  been  followed  in  a  number  of  cases, 
and  generally  recognised  by  Courts  of 
Law  in  accordance  with  the  statement  of 
Parke,  B.,  that  "  the  cause  of  action  is 
changed  into  matter  of  record  which  is  of 
a  higher  nature,  and  the  inferior  remedy 
is  merged  in  the  higher,"  and  that  the 
judgment  bars  it,  "  because  it  is  thereby 
reduced  to  a  certainty,  and  the  object  of 
the  suit  attained  so  &r  as  it  can  be  at 
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that  stage,  and  it  would  be  aseless  and 
vexations  to  subject  the  defendant  to 
another  suit  for  the  purpose  of  attaining 
the  same  result." 

I  do  not  deem  it  necessary  to  go  further 
into  a  consideration  of  the  grounds  of 
decision.  They  are  stated  in  the  judg- 
ment of  the  Court  of  Exchequer,  and 
have  been  sufficiently  explained  by  my 
noble  and  learned  friends.  On  those 
glands  it  seems  to  me  sustainable,  as 
well  as  on  a  view  of  the  right  which  a 
joint  debtor  has  to  be  sued  with  others, 
upon  a  promise  made  by  him  jointly  with 
them,  his  relations  with  whom  may  be  in- 
juriously affected,  if,  a  judgment  having 
been  obtained  for  the  same  cause  of 
action,  he  cannot  have  the  advantage 
which  might  otherwise  have  accrued  to 
him  for  the  purposes  of  contribution  and 
account,  and  the  establishment  of  joint- 
responsibility. 

The  question  is  one  of  procedure,  and 
the  rule  may  operate  harshly  in  con- 
ceivable circumstances.  But  it  has  been 
justified  from  the  desirableness  of  pre- 
venting repeated  litigation  for  the  same 
cause,  and  maintaining  the  claim  of  the 
debtor  to  have  any  such  benefit  as  may 
accrue  to  him  if,  his  liability  being  joint, 
he  is  required  to  answer  jointly. 

In  this  case  the  merits  are  certainly 
not  with  the  defendant,  but  it  is  to  be 
noted  that  the  plaintiffs  have  had  the 
opportunity  of  enforcing  their  demand 
against  the  persons  with  whom  they 
meant  to  contract,  and  on  whose  credit 
only  they  made  the  sale  and  delivery  of 
their  goods.  And  I  am  afraid  that  rules 
of  procedure  (adopted  because  they  are 
convenient  and  effective  generally  for 
assisting  in  the  rightful  administration  of 
justice),  from  the  imperfection  of  hnman 
tribunals  will  sometimes,  in  particular 
instances,  be  found  to  defeat  equitable 
claims.  But,  be  the  merits  as  they 
may,  I  do  not  see  sufficient  reason  for 
overruling  a  well  considered  judgment, 
sustained  as  it  is  by  such  considerations 
and  such  a  series  of  authorities,  and  not 
assailed  at  the  bar  as  &r  as  I  remember, 
by  any  argument  or  suggestion  on  behalf 
of  the  appellants.  As  regards  the  opera- 
tion of  the  principle  recognised  by  the 
case  of  King  v.  Hoare  (21),  it  does  not 


seem  to  me,  reserving  the  consideration 
of  the  effect  to  be  gfiven  to  the  doctrine 
of  equity  on  the  joint  and  several  liability 
of  contractors,  that  the  Judicature  Act 
meddles  with  that  principle.  The  pro- 
cedure is  changed.  The  plea  in  abatement 
is  abolished.  The  Court  is  required  to 
intervene  where  the  parties  to  the  action 
were  formerly  obligiad  to  plead,  bat  it 
does  not  seem  to  follow  that  the  change 
in  the  machinery  of  enforcement  alters 
the  rights  to  be  enforced,  or  takes  from 
the  joint  contractor  any  privilege  which 
formerly  belonged  to  him.  It  may  be 
guarded  in  a  different  way,  but  I  do  not 
think  it  is  abrogated  by  any  express  pro- 
viso or  any  necessary  implication.  It  is 
clear,  however,  that  the  doctrine  of  King 
V.  Hoare  (21)  is  not  applicable  if  the  debt 
sued  for  be  joint  and  several,  and  the 
real  contention  of  the  appellants  has 
been  that,  although  at  law  the  contract 
in  the  case  was  joint,  inasmuch  as  equity 
would  have  dealt  with  it  before  the  pass- 
ing of  the  Judicature  Acts,  as  joint  and 
several,  the  appellants  are  entitled,  under 
the  24th  section  of  tho  Act  of  1873,  to 
the  same  relief  as  would  have  been  given 
to  them  by  the  Court  of  Chancery  in  a 
suit  or  proceeding  instituted  there. 
•  Now  in  the  first  place,  in  ordinary 
cases,  and  unless  in  exceptional  circum- 
stances, a  deviation  from  ordinary  prin- 
ciples of  construction  has  been  allowed, 
a  contract  is  construed  in  the  same  way 
by  a  Court  of  Equity  and  by  a  Court  of 
Iaw,  and  it  lies  upon  those  who  seek 
such  a  deviation  to  produce  authority 
which  may  clearly  justify  it.  The  pre- 
sumption is  the  other  way.  Here  the 
contract  at  law  was  confessedly  joint. 
The  burthen  of  shewing  that,  in  equity, 
it  was  joint  and  several,  lies  upon  the 
appellants. 

.  It  is  conceeded  that  the  precise  con- 
tention which  grounds  the  argument  • 
has  never  been  sustained  in  the  exact 
circumstances  to  which  it  is  now  applied. 
In  another  state  of  facts,  and  as  between 
parties  having  other  relations  than  those 
of  the  plaintiffs  and  defendants.  Courts 
of  Equity  have,  not  without  difficulty  and 
hesitation,  dealt  with  a  contract,  joint  at 
law,  as  joint  and  several.  But  if  the  dis- 
tinction so  established  in  a  particular 
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case  was  meant  to  apply  not  merelj  to 
it  bat  generally  to  all  cases,  it  seems 
Boaroely  conceivable  that  the  point  shoold 
not  have  heretofore  arisen,  foe  it  most 
have  often  been  the  interest  of  saitors  to 
avoid,  by  a  recourse  to  eqoity,  the  embar. 
rassments  created  by  legal  strictness  as  to 
joint  contracts  and  their  incidents. 

A  OTeat  many  cases  have  been  cited  to 

Jour  Lordships  in  which  dida  of  learned 
adges  are  embodied,  and  successive 
text-books  seem  to  represent  without 
limit  or  quaUfioation,  that  the  debts  of 
co-partners  are  in  equity  joint  and 
several.  And  if  those  dieta  are  to  be 
taken  without  reference  to  the  sub- 
ject matters  to  which  they  apply,  they 
would  undoubtedly  countenance  the  con- 
tention of  the  appellants.  But,  as  has 
been  made  veiy  clear  by  my  noble  and 
learned  friends,  they  have  been  in  fact 
applied  merely  in  cases  of  the  adminis- 
tration of  the  assets  of  partners  who  have 
died.  In  those  cases  only  has  effect  been 
given  to  them  for  the  purpose  apparently 
of  making  the  administration  more  full 
and  equitable  than  it  could  have  been  if 
the  debt  had  been  held  good,  without  a 
provision  for  the  proportional  discharge 
of  liabilities  out  of  the  estate  of  the  de- 
ceased in  reciprocity  with  its  claims  on 
the  estate  of  the  survivors.  James,  L.J., 
explains  succinctly  the  equitable  ride  as 
to  portnershp  contracts — "  So  for  as 
regards  partners  when  there  is  in  equity 
no  survivorship  of  property  there  is  in 
equity  no  survivorship  of  liability." 

The  reason  of  the  rule,  as  &r  as  it  is 
ascertainable,  has  already  been  discussed. 
It  is  well  explained  in  the  passage  from 
Lord  Eldon,  which  has  been  cited  by  my 
noble  and  learned  friend  on  the  woolsack, 
and  needs  no  farther  exposition.  It  is 
notable  that  Lord  Eldon  himself  {Ex 
parte  KendaU  (6)  expressed  his  surprise 
that  "  where  parties  think  proper  to 
enter  into  a  joint  instead  of  a  joint  and 
several  contract,  Courts  of  Equity  have 
not  left  that  to  its  fate  as  a  joint 
contract."  He  admits  the  force  of 
the  authorities  deciding  "  that  there  is 
a  remedy  against  the  assets  of  one 
deceased  if  the  survivor  cannot  pay,"  but 
he  admits  it  with  apparent  reluotanoe. 
Vol,  48.— (^B.,  OJ*,  &  Ezcff. 


He  repeats,  in  the  same  case,  referring  to 
a  doubt  of  Lord  Thurlow  upon  the  point, 
the  expression  of  his  own  surprise  "  that 
a  Court  of  Equity  should  have  interposed 
to  enlarge  the  effect  of  a  legal  contract." 
And,  again,  he  carefully  confines  the 
enlargement  as  warranting  only  "  resort 
to  the  assets  of  a  deceased  debtor."  I 
see  no  valid  ground  for  extending  it 
further,  and  no  sufficient  reason  for 
holding,  according  to  the  contention  of 
the  appellants,  that  in  equity,  aU  part- 
nership contracts  are,  in  &11  circum- 
stances and  for  all  purposes,  joint  and 
several.  I  think  that  Cotton,  L.J.,  cor- 
rectly states  the  result  of  the  cases ;  and 
that  the  efEeot  of  the  judgfment  at  law 
against  Wilson  &  McLay  is  not  done 
away  by  any  equitable  principle. 

I  have  not  adverted  to  the  peculiar 
view  presented  to  this  House  by  my  noble 
and  learned  friend  on  the  woolsack.  It 
has  originated  with  him,  and  was  not 
suggested  or  discussed  in  the  course 
of  the  argfument.  The  House  could 
scarcely  act  upon  it,  as  against  the  appel- 
lants, without  affording  to  their  counsel 
the  opportunity  of  considering,  and,  if 
possible,  encountering  it.  I  base  my 
opinion,  therefore,  on  the  conclusions  to 
which  I  have  arrived  with  reference  to 
the  points  mooted  at  the  bar.  I  shall 
only  say  that,  at  present,  I  am  disposed 
to  concur  with  the  Lord  Chanciellor, 
although  the  same  objection  as  to  the 
evil  of  giving  procedure  the  effect  of  de- 
feating a  fair  demand  would  apply  as 
much  to  the  result  of  his  opinion  as  to 
the  decision  in  King  v.  Soare  (21). 

On  the  whole,  for  the  reasons  I  have 
given,  I  think  the  appeal  must  be  dis- 
missed. 

LoBD  SiLBOBKS. — The  argument  of 
the  appellants  was  chiefly,  if  not  wholly, 
founded  upon  the  course  of  the  Court  of 
Chancery  in  the  administration  of  the 
assets  of  a  deceased  person,  who  has  been 
a  partner  in  a  trading  firm,  and  upon  the 
language  held  by  several  Judges  of  high 
authority  with  respect  to  the  equitable 
position  of  partnership  creditors. 

If  that  language  were  foxmd  to  be 
technically  exact,  when  tested  by  th^i 
4Z 
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practice  of  Conrts  of  Eqaity,  upon  all 
oocasiona  whore  the  rights  of  partnership 
creditors  have  come  in  question,  it  might 
(perhaps)  be  a  sonnd  conclusion  that  its 
principle  ought  to  be  extended  to  such  a 
case  as  the  present,  though  no  precedent 
directly  in  point  has  been  produced. 
But  the  fact  is  otherwise.  If  every  debt 
of  a  trading  partnership  were  regarded 
in  eqni^  as,  from  its  commjencement, 
joint  and  several,  in  the  proper  sense  of 
those  words,  there  could  be  no  reason 
why  in  bankruptcy  where  equitable  are 
regarded  as  much  as  legal  rights,  it 
should  not  have  been  treated  in  the  same 
way  as  any  other  joint  and  several  debts, 
nor  why  Lord  Eldon  should  have  made 
such  a  decree  as  he  did  in  the  case  of 
Qray  v.  Ghiswell  (5).  Nor  do  I  think  it 
possible  that  if,  in  equity,  a  separate  debt 
due  &om  a  creditor  of  a  firm  to  one  of 
the  partners  could  be  set  off  against  the 
debt  of  the  firm,  there  would  not  have 
been  ample  authority  for  that  proposition. 

If  no  rule  had  been  established  in 
equity,  giving  partnership  creditors  a  re- 
medy against  the  assets  of  a  deceased 
partner,  it  would  have  seemed  clear,  on 
principle,  that  in  all  these  cases,  when 
there  was  no  mistake  to  be  rectified  in 
any  written  instrument,  the  legal  contract 
between  the  creditor  and  the  debtors  was 
the  only  contract,  and  that  its  construc- 
tion must  be  the  same  in  equity  as  at  law. 

I  conclude,  therefore,  that  those  expres- 
sions of  eminent  Judges  in  which  part- 
nership debts  have  been  spoken  of  as,  in 
equity,  joint  and  several,  were  not  meant 
by  them  to  be  understood  in  the  proper 
and  technical  sense  of  those  words ;  and 
that  they  cannot  safely  be  used  to  establish 
any  rule  or  principle  extendii^  beyond 
those  limits  within  which  Courts  of 
Equity  have  hitherto  given,  to  creditors  of 
a  partnership,  remedies  which  they  could 
not  have  obtained  at  law. 

It  is  undoubtedly  true  that  the  remedy 
which  a  Court  of  £!quity  gives  to  a  part- 
nership creditor,  in  the  administration  of 
the  assets  of  a  deceased  partner,  has  the 
effect  of  preserving  to  him  the  liability  of 
an  estate  which,  by  the  snrvivorahip  of 
the  co-debtor  or  co-debtors,  has  at  law 
become  exonerated.     Great  Judges,  such 


as  Lord  Eldon  and  Lord  Thnrlow,  have 
fblt  difficulty  in  referring  this  course  of 
practice  to  any  very  dear  or  satiafaetory 
principle.  It  has  been  said  to  depend 
upon,  or  to  arise  out  of,  the  adjustment 
of  the  rights  and  liabilities  of  the  deceased 
and  the  surviving  partners  infer  se ;  but 
this  explanation  does  not,  to  my  mind, 
remedy  the  difficulty,  because,  upon  that 
principle,  it  would  seem  that  tiie  creditors 
otight  to  be  limited,  in  each  particular 
case,  by  the  extent  of  the  rightful  claims 
of  the  surviving  partners  upon  the  de> 
ceased  partner,  and  to  be  wholly  excluded 
if  the  state  of  the  accounts  between  them 
were  such  as  to  make  it  just  to  leave  the 
whole  liabiUty  where  the  law  had  oast  it, 
namely,  upon  the  surviving  partners.  The 
actual  course  of  administiatiou  (subject  to 
the  distinction  between  a  personal  action 
and  proof  against  assets)  has  been  to  give 
the  creditor  as  larg^  and  unqualified  a 
remedy  against  the  estate  of  the  deceased 
partner,  as  he  would  have  had  by  action 
at  law  in  his  lifetime.  There  is  (as  it 
seems  to  me)  only  one  really  consistent 
explanation  of  this  course  of  practice, 
when  taken  in  connexion  with  the  role 
in  bankruptcy,  and  with  the  general 
principles  of  law  and  equity,  namely,  that 
derived  &om  the  doctrine  "ju*  acere*cendi 
inter  mereatores  lootrni  non  habet."  Aa  in 
several  other  well-known  classes  of  cases 
(of  which  mortgages  and  security  bonds, 
with  penalties,  mav  be  taken  as  exam- 
ples), equity  controls  the  operation  of  a 
legal  contract  so  as  to  give  effect  to  the 
purposes  and  objects  to  which  it  was 
meant  to  be  subsidiary,  so  in  these  part- 
nership oases  it  controls  inter  mereatoret 
the  le^  effect  of  survivorship.  If  that  is 
the  principle  of  the  rule,  it  is  one  which 
arises  upon  death  only.  The  partnership 
is  dissolved  by  death  ;  but  in  equity  it  is 
taken  as  still  subsisting  for  every  purpose 
of  liquidation,  just  as  if  it  had  been  dis- 
solved inter  vivoi,  and  the  creditors  are 
taken  as  still  creditors  of  that  partner- 
ship. What  was  before  joint  thus  be- 
comes several  by  the  dissolution,  and  by 
the  exclusion  in  equity  of  the  survivor- 
ship which  takes  effect  in  law;  and 
although,  when  this  rule  was  first  esta- 
blished, it  might  well  have  been  doubted 
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whether  it  did  not  give  creditors  rights 
for  whioh  they  had  never  (xmbrMted, 
there  ooald  be  no  doubt,  after  it  had  once 
become  a  settled  role,  that  the  rights 
resulting  firom  it  were  necessarily  implied 
in  all  stLDBeqaent  onerous  oontraots  by  co- 
partners. For  this  purpose  (and,  as  it 
seems  to  me,  for  this  purpose  only,  and 
only  by  the  operation  of  death)  all  such 
contracts  may  be  described,  as  in  equity, 
joint  and  several 

My  conclusion  is  that  in  the  present 
case  there  is  no  equity  upon  whaoh  the 
appellants  can  be  entitled  to  be  relieved 
from  the  legal  e£fect  of  the  judgment 
obtained  by  them  against  Wilson,  McLay 
&  Co.,  if  (as  the  equitable  argument  as- 
sumes) that  judgment  had  the  effect  of 
eztinguiahing  in  the  lifetime  of  all  the 
partners  the  legal  liability  of  the  respon- 
dent as  a  partner  for  the  debt  previously 
due  &om  the  partnership  of  which  he  was 
a  member.  There  is  no  question  here  of 
jv»  acereseendi;  the  question  relates  simply 
to  the  constitution  of  the  appellants'  debt. 
Before  the  action  it  was  a  joint  debt ;  but 
by  the  result  of  the  action  (if  the  decision 
in  King  y.  Rooure  (21)  is  right,  and  is  ap- 
plicable to  this  case),  it  became  the 
separate  debt  of  Wilson,  McLay  &  Co. 
only.  If  the  joint  debt,  for  which  alone 
the  respondent  was  ever  liable,  was  merged 
and  extinguished  at  law  by  this  judgment 
(on  which  the  respondent  is  dearly  not 
liable,  either  at  law  or  in  equity),  it  seems 
to  me  to  be  impossible  that  equity  should, 
on  that  ground,  raise  or  imply  against 
him,  out  of  the  original  contract,  a  sepa- 
rate liability  to  the  appellants  &om  which 
he  is  free  at  law,  whatever  may  be  the 
rights  by  way  of  contribution,  indemnity 
or  otherwise,  which  Wilson,  McLay  &  Co. 
may  possess  against  him  in  respect  of  this 
judgment. 

U  pon  the  legal  question,  I  understand 
it  to  be  the  opinion  of  all  your  Lordships, 
that  a  second  action  cannot  be  maintained 
upon  a  cause  of  action  which  has  once 
passed  in  rem  Judieatam,  and  that  this 
principle  is  not  affected  by  any  of  the 
changes  of  procednre  introduced  by  the 
Judicature  Acts.  What  I  understand  to 
be  the  view  of  my  noble  and  learned 
friend  opposite  (Lord  Penzance),  is,  that 
the  cause  of  action,  in  this  case,  is  not  the 


same  with  that  on  which  &e  judgment 
against  Wilson,  McLay  &  Co.  was  oh- 
tcuned.  Apart  from  authority,  I  should 
myself  have  thought  it  clear  that,  if  the 
contract  was  joint  only,  the  cause  of  action 
was  the  same.  The  rule  established  in 
lUoe  V.  Shute  (3),  on  whatever  principle 
it  may  have  been  founded,  was,  I  suppose, 
applicable  to  aU  cases  of  actions  against 
one  (or  less  than  all)  of  several  joint  con- 
tractors;  and  not  only  to  partnership 
cases,  trnless,  therefore,  that  rule  justi- 
fies the  conclusion  that  ijl  joint  contracts 
are  in  law  several,  as  well  as  joints  until 
survivorship  takes  place  by  the  death  of 
one  of  the  contractors,  I  cannot  see  how 
it  tends  to  prove  that  there  are,  in  such 
cases,  more  causes  of  action  than  one  upon 
the  same  contract.  If  that  conclusion 
were  sound,  it  is  by  no  means  clear  to  my 
mind,  that  even  a  plea  in  abatement 
ought  to  have  been  allowed,  nor  can  I 
imagine  any  reason  why  the  same  prin- 
ciple should  not  equally  hold  in  the  con- 
verse case,  of  an  action  brought  by  one  of 
several  persons  with  whom,  jointly,  a 
contract  has  been  made ;  in  which  case 
(whatever  may  have  been  the  ground  of 
the  distinction)  the  rule  has  been  that  a  plea 
of  abatement  was  not  necessary  ;  but  that 
it  was  sufficient  to  make  the  defence  of 
joint  contract  available,  if  the  fitots  came 
out  in  evidence. 

I,  therefore,  agree  with  my  noble  and 
learned  friend  on  the  woolsack,  that  the 
appeal  in  this  ease  ought  to  be  dismissed ; 
but  I  have  preferred  to  rest  my  own  judg- 
ment upon  that  view  of  the  facts  of  the 
case  which  was  taken  by  the  counsel  on 
both  sides  and  in  Courts  below. 

Lobs  Buckbubn. — In  this  case  the 
plaintiffs  entered  into  transactions  with 
the  firm  of  Wilson,  McLay  &  Co.,  then 
consisting  of  two  persons  —  Matthew 
Wilson  and  Joseph  Corrie  Shutters 
McLay.  They,  at  the  request  of  that  firm, 
and  in  consequence  of  contracts  made 
with  that  firm,  accepted  bills  and  entered 
into  other  transactions,  the  result  of  which 
was  that  a  large  sum  was  owing  to  the 
plaintiffs  for  which  they  might  have  main- 
tained an  action  for  money  lent  against 
those  two  persons. 

The  plaintiffs  did  not,  at  the  time  when 
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thej  entered  into  the  contracts  wUoh 
reenlted  in  this  canse  of  actioQ,  know  that 
any  other  person  was  interested  in  the 
contracts;  thej  dealt  with  Wilson  & 
McLay,  and  with  them  alone,  and  gave 
credit  to  them  alone.  Bat  afterwards 
(in  the  view  which  I  take  of  the  case,  it 
is  immaterial  when)  the  plaintiffs  disco- 
vered that  the  defendant  Hamilton  had 
agreed  to  share  with  Wilson,  MoIaj  & 
(%.  in  certain  adventores  wldoh  wonld 
require  the  advance  of  money,  and  that 
"uie  financial  arrangements  should  be 
mam^ed  "  by  Wilson  ie  McLay. 

This  amounted  to  an  authority  to  Wil- 
son &  McLay  to  borrow  money  for  the 
joint  account  of  Wilson,  McLay  and  Hamil- 
ton, who  were  the  undiscloseid  principals 
of  Wilson  &  McLay  in  the  contract  of 
loan.  And  it  is,  I  think,  now  firmly 
established  at  law  that  a  person  entering 
into  a  contract  with  one  to  whom,  and  to 
whom  alone  he  trusted,  may,  on  discover- 
ing that  the  contractor  really  had  a  prin- 
cipal, though  he  neither  trusted  to  him 
nor  gave  credit  to  him,  nor  even  knew  of 
his  existence,  charge  that  principal,  unless 
something  has  happened  to  prevent  his 
doing  so.  He  is  not  bound  to  do  so.  In 
the  present  case  Wilson  &  McLay  could 
not,  if  sued  before  the  Judicature  Acts, 
have  pleaded  in  abatement  the  non-joinder 
of  Hamilton  ;  nor  if  Wilson  &  McLay  had 
sued  the  plaintiffs  could  they  have  resisted 
a  set-off  of  the  money  lent  to  them,  on 
the  ground  that  in  borrowing  it  they  were 
agents  for  a  concealed  principal. 

I  will  first  consider  how  this  case  would 
have  stood  at  law  before  the  Judicature 
Acts,  and  then  inquire  what  difference 
these  Acts  make.  I  take  it,  for  the 
reasons  I  have  given,  to  be  clear  that, 
under  such  circumstances  as  exist  in  (he 
present  case,  the  now  plaintiffs  might 
have  maintained  an  action  for  money  lent 
against  Hamilton,  on  the  ground  that  he, 
jointly  with  Wilson  and  McLay,  being 
undisclosed  principals  to  Wilson  &  McLny, 
was,  as  such,  liable  to  the  plaintiffs.  But 
the  facts  are  such  that  Hamilton  could 
have  proved  a  plea  that  the  contract  on 
which  he  was  sued,  was  made  W  the 
plaintifiEs  with  the  defendant,  and  Wilson 
and  McLay  jointly,  and  not  with  the 
defendant  alone,  and  that  the  plaintiffs. 


before  action,  had  recovered  judgment 
against  Wilson  and  McLay  for  the  same 
loan  upon  the  same  contract.  And  then 
the  question  would  have  arisen,  whether 
a  judgment  recovered  against  one  or  more 
of  several  joint  contractors  was  (without 
satisfaction)  a  bar  to  an  action  against 
another  joint  contractor  sued  alone.  The 
decision  in  King  v.  Hoare  (21)  was  that 
it  is  a  bar. 

I  have  already  said  that,  in  my  view  of 
the  matter,  it  was  immaterial  when  the 
plaintifis  first  discovered  that  they  had  a 
right  to  have  this  recourse  against  Hamil- 
ton, which  they  had  never  bargained  for, 
and  which  was  to  them  a  piece  of  pure 
good  luck.  If  the  principle  on  which 
King  v.  Hoare  (21)  was  decided  had 
been  that,  by  suing  some  he  had  elected 
to  take  them  as  his  debtors  to  the  exdu- 
sion  of  those  whom  he  had  not  joined  in 
the  action,  it  would  be  material;  for  I 
assent  to  the  argument  that  there  cannot 
be  election  until  there  is  knowledge  of 
the  right  to  elect.  But  King  v.  Hoare 
(21)  proceeded  on  the  ground  that  the 
judgment  being  for  the  same  cause  of 
action,  that  canse  of  action  was  gone. 
TfanswU  in  rem  judicatam,  which  was  a 
bar,  partly  on  positive  decision,  and  partly 
on  the  ground  of  public  policy,  that  there 
should  be  an  end  of  Utigation,  and  that 
there  should  not  be  a  vexatious  succession 
of  suits  for  the  same  cause  of  action. 
The  basis  of  the  judgment  was  that  an 
action  against  one  on  a  joint  contract  was 
an  action  on  the  same  cause  of  action 
as  that  in  an  action  against  another 
of  the  joint  contractors,  or  in  an  action 
against  all  the  joint  contractors  on  the 
same  contract. 

From  very  early  times  it  was  the  law 
that  a  contract  was  an  entire  thing,  and 
that,  therefore,  all  who  were  parties  to 
the  contract  must,  if  alive,  join  as  plain- 
tiffs and  must  be  joined  as  defendants. 
If  this  was  not  done  there  must  be  a  plea 
in  abatement  (^Gom.  Dig,  Abatement,  E. 
12.  F.  8).  That  very  learned  lawyer 
cites  7  Hen.  4.  6  and  20  Hen.  6. 11,  as 
authorities  for  this,  and  probably  earlier 
authorities  might  be  found,  but  I  think  it 
unnecessaty  to  search  for  them,  as  it  has 
never,  as  rar  as  I  know,  been  doubted 
that  tiie  defendant  might  plead  the  non* 
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joinder  of  his  joint  oontaractors  in  abate- 
ment, and  in  that  way  compel  the  plain- 
tiff to  join  as  defendants  all  who  were 
parties,  to  the  joint  contract  and  were 
still  alive.  Bat  there  was  long  a  contro- 
versy as  to  whether  the  plea  in  ahate- 
ment  was  the  only  way  m  which  the 
objection  conld  be  raised.  If  on  the 
evidenoe  it  was  proved  that  the  contract 
was  joint,  it  was  thooght  that  there  was 
a  variance  between  the  proof  of  a  joint 
contract  with  the  parties  to  the  action, 
and  some  one  not  a  party  to  the  action 
and  still  aUve,  and  the  aUesation  in  the 
declaration  which,  it  was  uionght,  mnst 
be  taken  to  be  an  allegation  of  a  contract 
between  the  parties  to  the  action  and  no 
others,  and  consequently  that  there  should 
be  a  nonsnit  or  verdict  for  the  defendant 
on  the  ground  of  variance.  This,  it  has 
now  been  settled,  is  the  law  in  cases 
where  the  objection  is  the  non-joinder  of 
a  plaintiff,  and  consequently  the  non- 
joinder of  a  co-contractor  as  plaintiff  was 
never  in  modem  times  pleadied  in  abate- 
ment. And  it  was  long  thought  by  many 
that  the  same  course  was  open  to  a  de- 
fendant. Such  was  the  decision  of  Lord 
Holt  and  the  Court  of  King's  Bench  in 
Boson  V.  Scmdford  (41).  I  need  hardly 
point  oat  that  if  this  had  been  still 
followed  as  law,  it  would  have  made  it 
clear  that  the  cause  of  action  against  the 
one  was  the  same  as  that  against  all ;  or 
rather  that  there  was  no  cause  of  action 
at  all  against  the  one  alone,  and  never 
could  be  judgment  against  one  alone ;  and 
so  the  point  conld  never  have  risen.  But 
it  was  established  by  a  series  of  oases, 
which  may  be  found  collected  in  Serjeant 
Williams'  note  to  Oabdl  v.  Vauglum  (42), 
that  thon|^h  all  the  joint  contractors 
mnst  be  joued  as  co-demndants,  the  only 
way  of  taking  advantage  of  the  non-joinder 
was  by  a  ptea  in  abatement.  The  first 
case,  in  which  I  find  this  decided,  was 
Bice  y.  Bhute  (3).  The  last  in  which  I 
find  it  controverted,  though  unsuccess- 
fnlly,  was  Evans  v.  Lmns  (43),  in  1794. 
Bat  though  the  mode  of  enforcing  the 
joinder  of  all  was  thas  oat  down,  it  still 

(41)  2  Salk.  440. 

(42)  1  Wms.  Sannd.  290a. 

(43)  1  Wma.  Saund.  291d. 
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remained  the  'law  that  all  ought  to  be 
joined.  And  consequently  I  cannot  doabt 
that  the  Judges  in  King  y.  Howre  (21) 
were  accurate  in  holding  that  the  two 
actions  were  upon  the  same  cause  of 
action.  I  cannot  agree  in  what  seems  to 
be  the  opinion  of  the  noble  and  learned 
Lord  on  my  left  (Lord  Penzance)  that 
the  Judicature  Act  has  taken  away  the 
right  of  the  joint  contractors  to  have 
the  other  joint  contractors  joined  as 
defendants,  or  made  it  a  mere  matter  of 
discretion  in  the  Court  to  permit  it. 
With  great  deference  I  think  that  the 
right  remains,  though  the  mode  of  en- 
forcing it  is  changed. 

I  do  not  think  the  defence  a  meritorious 
one ;  but  I  think  in  the  present  case  there 
is  no  great  hardship.  The  plaintiffs  had 
a  right  of  recourse  against  Hamilton,  for 
which  they  never  bargained;  but  they 
did  nothing  inequitable  in  taking  advan- 
tage of  that  which  the  law  g^ve  them. 
They  have  destroyed  that  remedy  by 
taking  a  judgment  against  persons  who 
turn  out  to  be  insolvent.  I  do  not  see 
that  Hamilton  does  anything  inequitable 
in  taking  advantage  of  the  defence  which 
the  law  gives  him.  The  plaintiffs  got  a 
right  by  operation  of  law,  without  any 
merits  of  tneir  own,  by  what,  as  far  as 
regards  them,  was  pure  good  luck.  They 
have  lost  it  by  what  was  no  fault  of  theirs, 
but  was,  so  &r  as  they  were  concerned, 
pure  bad  luck.  If  the  plaintifib  were 
willing  to  take  advanti^  of  their  good 
luck  against  the  defendant,  it  seems 
no  hardship  that  he  should  take  advantage 
of  their  bad  luck  against  them. 

But  in  such  a  case  as  King  y.  Hoare 
(21),  where  the  plaintiff  had  contracted 
with  the  provisional  conunittee  of  a  com« 
pany,  and  consequentlj  was  very  uncer- 
tain how  many  were  joint  contractors,  it 
did  operate  harshly.  He  dared  not  join 
many  in  the  first  action,  for,  as  the  law 
then  stood,  if  he  fiuled  as  to  any  one  he 
failed  as  to  aU ;  and  it  does  seem  hard 
that  a  judgment  obtained  under  such 
oironmstances  against  one  should  be 
without  satisfiustion  a  bar  as  to  all 
the  others.  This  hardship  is  very  much 
removed  by  the  provisions  of  the 
existing  law,  by  which  the  plaintiff 
recovers  judgment  against   those  whom 
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h»  proves  to  be  his  debtors,  though 
be  ^s  jouisd  others  m  defendants;  he 
hM  only  to  pav  the  costs  of  those  im- 
pH^rly  joined.  Bat  I  think  that  the 
hardness  of  the  law,  even  if  it  exist,  is  a 
reason  for  altering  it,  not  for  refhsiog  to 
act  upon  it ;  and  I  think  no  doubt  hasevw 
been  expressed,  nnless  perhaps  in  Ea 
parte  Waterfall  (31),  that  King  y.  Hoare 
(21)  does  truly  state  the  law  as  it  existed 
before  the  Judicature  Acts,  and  it  was 
not  donbted  in  the  Courts  below,  or  I  think 
seriously  questioned  at  the  bar,  that  it 
did  ao. 

But  since  the  Jadicatare  Act,  1873,  s. 
24,  Law  and  Equity  are  to  be  coaoar- 
rently  administered.  And  therefore  if 
before  the  passing  of  those  Acts  the 
plaintaffs  coald  have  sued  in  Equity  on 
these  facts,  or  if  they  could  have  suooess- 
folly  applied  for  an  injunction  to  prevent 
the  defendant  from  pleading  this  defence, 
they  may  raise  the  same  point  in  this 
suit  in  the  Common  Fleas  Division.  Bnt 
the  Judicature  Acts  do  not  create  any 
equity  applicable  to  this  case  which  did 
not  exist  before.  They  only  enable  the 
Court  to  administer  the  equities  already 
existing  without  the  delay  and  expense 
formerly  required. 

On  the  first  argument  at  your  Lord> 
ships'  bar,  Mr.  Bigby,  in  a  very  excellent 
arg^ument,  convinced  me  that  in  cases  of 
joint  contracts  there  was  no  difference 
between  law  and  equity,  except  in  the 
sLngle  case  of  the  death  of  one  of  the 
parties  to  a  joint  contract,  where  the 
contract  was  such  that  the  maxim  inter 
mercatores  jtu  aecreicendi  loeutn  non  habet 
applied ;  but  I  was  difSdent  of  my  opi- 
nion on  a  question  of  such  pure,  and  I 
might  say,  technical  equity;  and  was 
thraefore  very  willing  that  the  case  should 
be  re-argued. 

I  have  now  heard  the  opinion  of  the  noble 
and  learned  Lords  who  are  conversant 
with  the  proceedings  in  the  Courts  of 
Equity,  and  have  no  diffidence  in  saying 
that  1  am  of  the  same  opinion. 

LosD  Gk>BDON. — This  case  is  attended 
with  very  much  difiiculty,  as  is  evinced 
by  the  difference  of  opmion  expressed 
amongst  your  Lordships.  I  have  given 
it  my  most  careful  consideration  with  the 


advantage  I  have  derived  firom  a  penunl 
of  the  judgments  which  have  been  de- 
livered by  your  Lordships,  and  I  have 
come  to  the  conclusion  that  the  judgment 
of  the  Court  of  Appeal  was  ngh^  and 
should  be  a£Graied. 

Judgment  oMedled  against  affirmed, 
and  qjpptm  ditmiued  loiih  costt. 


SoUdtors — ^Freshflelds  &  Williams,  for  appellantt ; 
Xohn  W.  Sykas,  for  lespondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.      1  DI  OBUCffT  V.  WILLS  ABD 

June  19.  J  wiFi. 

Baron  and  Fame — Ante-nuptiAl  Debt — 
Oot^Uet  of  Laum — Lex  Lodi  eontraoiuB — 
Married  Woman'e  Property  Act,  1874  (37 
^  88  Viet.  e.  50). 

By  the  law  of  Jenuy  tin  l/a^and  is  liable 
for  ^Ae  ante-nuptial  debts  of  his  wife,  while 
by  the  law  of  England  {Married  Woman's 
Property  Act,  1874)  the  husband  is  not  liable 
for  the  ante-nuptial  debts  q^  Aw  wife,  eat- 
cept  to  the  extent  of  certain  assets  derioed 
from  her  and  specified  in  section  5  of  that 
Act. 

The  defendant  and  his  wife  were  sued 
in  England  for  a  debt  which  had  been 
contracted  by  the  unfe  before  marriage. 
The  debt  was  for  goods  sold  in  Jersey  to  the 
wife  while  a  feme  sole  residing  there;  she 
subsequently  had  come  to  England,  and  &ert 
married  the  defendant,  an  Englishman.  At 
the  Hme  of  the  marriage,  the  Married 
Woman's  Property  Act,  1874,  was  in  force. 
There  were,  however,  tw  assets  derioed  from 
the  wife  for  which  the  husband  eouid  he 
rendered  liable  within  section  5 : — 

Held,  that  the  hu^and  was  not  Uahle. 

Appeal  by  motion  under  the  County 
Courts  Act,  1875  (38  &  39  Vict.  c.  50), 
8.  6,  from  the  County  Court  of  Hertford, 
held  at  Watford. 

The  plaintifib,  a  firm  carrying  on  the 
business  of  drapers  and  bankers  at  St. 
Heliers,  in  Jersey,  sued  the  defendant 
and  his  wife  for  drapery  goods  supplied 
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to  the  irife  in  Jeraej  before  her  mairriage. 
The  female  defendamt,  then  Mua  Deone^ 
was,  previous  to  the  Slat  of  October,  1875, 
recndmg  in  Jersey,  and  at  that  date  was 
indebted  to  the  plaintiffs  for  drapery 
goods  supplied  to  the  extent  of  28!.  (1). 
On  the  31st  of  October,  1875,  Miss  Deane 
came  to  England,  and  on  the  1st  of 
December,  1875,  she  was  married  to  the 
defendant,  and  since  then  and  np  to  the 
time  of  action  brought  resided  with  her 
husband  at  Harrow,  in  the  oonnly  of 
Middlesex.  The  plaintLBb  took  out  a 
plaint  against  the  defendant  and  his 
wife  in  the  County  Court  of  Hertford 
holden  at  Watford ;  Mr.  Bertram,  an  ad- 
vocate of  the  Boyal  Court  of  Jersey, 
was  called  as  a  witness  and  gave  evidence, 
that  by  the  law  of  Jersey  the  husband  is 
responsible  for  the  debts  of  his  wife  oon- 
traoted  before  marriage.  It  was  also 
shewn  that  by  her  marriage  settlement 
Miss  Deane  had  some  interest  in  land  in 
Ireland,  expectant  on  the  death  of  her 
&ther.  The  County  Court  Judge  non- 
suited the  plaintifis. 

The  plaintiffs  moved  the  Divisional 
Court  sitting  as  a  Court  of  Appeal  from 
inferior  Courts  and  obtained  a  rule  nisi 
to  set  aside  the  nonsuit  and  enter  judg- 
ment for  the  plaintiffs  or  for  a  new  trial 
on  the  ground  that  the  decision  of  the 
County  Coort  Judge  was  erroneous  in 
point  of  law. 

Bfvadmead  shewed  cause. — By  the  law 
of  Jersey  the  husband  is  liable  for  the 
ant&-naptial  debts  of  his  wife,  but  by  the 
Married  Woman's  Property  Act,  1874, 
the  hnsband  is  not  liable  for  ante-nuptial 
debts  of  the  wife  except  to  the  extent  of 
the  assets  mentioned  in  section  5  (2). 
There  was  no  evidence  of  such  assets, 
and  the  question  is  whether  the  hasband 
is  to  be  made  liable  notwithstanding  the 
English  law. 

(1)  There  'waa  eome  diepnte  u  to  whether  the 
goods  wen  nippUed  to  Miss  Deane  or  to  her  sister, 
or  to  her  joinUy  with  her  two  vounger  sisters 
who  were  then  with  her,  and  dealt  with  the 
plaintiffi.  The  County  Court  Judge  seems  to 
hare  non-suited  the  plaintiff  on  the  ground  that 
the  oontract  was  not  proved,  but  it  will  be  seen 
that  the  jndgmeitt  of  the  Court  proceeded  on  the 
ground  that  the  husband  could  not  be  made  liable. 


^37 


The  Court  here  called  on 

Lamaiton  in  support  of  the  rule.  The 
Married  Woman's  Property  Act,  1874, 
does  not  apply  to  Jersey,  and  that  island 
is  not  bound  by  common  Acts  of  our 
Parliaments,  unless  particularly  named — 
1  Blackstone's  Commentaries  on  the  Laws 
of  England,  106.  By  the  law  of  Jersey 
the  husband  is  liable  for  the  ante-nuptial 
debts  of  the  wife,  and  the  oontract  is 
governed  by  the  lex  loei.  It  is  the  mode  of 
suing  and  the  time  within  which  the 
action  must  be  brought  which  most  be 
governed  by  the  law  of  the  country  where 
tiie  action  is  brought.  See  per  Tindal,  J., 
in  Trini»i  v.  Vignier  (3).  The  husband 
must  be  joined — Haneoeks  v.  Ldblache 
(4).  The  cause  of  action  is  the  debt, 
and  the  marriage  is  merely  a  fact  in  the 
case.  Evidence  was  given  of  assets  of 
the  wife  for  which  the  husband  would  be 
liable  within  section  5,  and  no  evidence 
was  given  to  displace  it. 

Q-BOVB,  J. — I  am  of  opinion  the  judg- 
ment of  nonsuit  was  right,  and  should 
be  afiBrmed.  The  goods  were  supplied  to 
the  female  defendant  while  she  was  a 
feme  sole  residing  in  Jersey.  She  after- 
wards came  to  England  and  married  an 
Englishman.  By  the  law  of  Jersey  the 
husband  is  liable  for  ante-nuptial  debts 
of  the  wife,  but  by  the  Married  Woman's 
Property  Act,  1874  (37  &  88  Vict.  c.  53), 
which  was  in  force  at  the  time  the  mar- 
riage took  place,  the  husband  is  not 
liable  for  ante-nuptial  debts  of  tiie  wife 
except  to  the  extent  of  certain  assets 
derived  from  her,  which  are  specified  in 
section  5. 

The  only  evidence  of  any  such  assets 
was  that  there  was  a  marriage  settlement 
by  which  the  wife  has  property  in  Ire- 
land expectant  on  the  death  of  her  &ther, 

(2)  37  &  38  Vict.  c.  60.  s.  2.  "  The  husband 
shall  in  any  action  brought  for  damages  sustained 
bj  reason  of  any  tort  committed  bj  the  wife  before 
marriage  or  by  reason  of  the  breach  of  any  oon- 
tract made  by  the  wife  before  marriage,  be  liable 
for  the  debt  or  damages  respectively  to  the  ex- 
tent only  of  the  assets  hereinafter  specified." 

Section  5  specifies  the  assets  (of  the  wife)  to 
the  extent  of  which  the  husband  shall  be  liable. 

(3)  1  Bing.  N.O.  161. 

(4)  47  Law  J,  Bep.  CJ*.  6U;  s.  c  Law  Rep. 
8  C.P.  D.  197. 
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bat  it  does  not  appear  how  this  property 
oame  to  be  settled.  It  is  of  the  vagnest 
nature  and  there  is  no  evidence  to  shew 
what  it  is.  Under  these  circumstances 
I  do  not  think  there  was  evidence  of  any 
sach  assets  sufficient  to  bring  her  hus- 
band within  section  5  of  the  Act. 

We  must  first  consider  whether  the 
contract  to  supply  the  goods  was  valid 
as  against  the  female  defendant  originally, 
namely,  whether  the  goods  were  ordered 
on  her  credit.  There  was  some  evidence 
to  shew  the  goods  were  ordered  for  her 
sister,  and  it  might  be  doutful  whether 
the  goods  were  ordered  for  her  or  the 
sister  or  both  jointly,  and  had  the  verdict 
been  given  for  the  plaintiff  we  should 
have  sent  the  case  back  to  ascertain  this 
&ct.  As  it  is  I  shall  assume  the  contract 
to  have  been  with  the  female  defendant. 

The  question  then  arises,  can  the  hus- 
band in  the  present  case  be  held  to  be 
liable  for  the  ante-nuptial  debt  of « his 
wife  ?  As  far  as  I  understand  the  law  he 
cannot.  The  Courts  of  this  country  in 
examining  into  a  contract  test  its  validity 
by  the  lex  loci  eontrcKtiu,  on  the  ground 
that  the  parties  making  the  contract  sub- 
mit themselves  to  the  law  of  the  country 
in  which  the  contract  is  made.  Public 
poliOT  enjoins  this.  Prima  facie  the 
female  defendant  was  bound  by  the  con- 
tract, and  had  she  been  sued  in  this 
country  while  a  feme  sole  the  validity  of 
the  contract  would  have  been  tested  by 
the  lex  loci  eontrachu. 

If  then  the  female  defendant  is  liable 
in  Jersey,  and  possibly  liable  in  England 
while  a  feme  sole,  can  that  liability  be 
transfered  to  a  husband  who  is  not  liable 
to  the  Jersey  law  P  I  am  of  opinion  the 
liability  cannot  be  so  transferred;  if  it 
could,  then  would  follow  this  extraor- 
dinary result,  that  when  a  wife  contracts 
debts  in  Jersey  she  would  carry  her 
liability  with  her,  so  to  speak,  in  her 
blood,  and  inflict  it  on  a  husband  she 
marries  in  England.  It  is  not  within  the 
reason  of  the  doctrine  of  lex  led  con- 
tractus. The  husband  is  no  party  to  the 
contract,  and  he  has  no  possibility  of 
repudiating  it.  If  a  man  marries  a 
woman  in  England  he  knows  his  liabilities. 
So  if  he  marries  in  Jersey  he  must  be 
presumed  to  know  the  law  of  Jersey,  but 


how  can  the  Englishman  who  marries  in 
England  be  presumed  to  know  the  law  of 
a  foreign  country  affecting  the  woman  he 
marries?  I  can  find  no  case  in  the 
books  by  which  a  person  who  was  no 
party  or  privy  to  the  contract  can  be 
made  liable  by  the  lex  loci  contractus. 
I  find  that  although  the  lex  loci  eotir 
traeiut  is  the  law  by  which  the  coninMit 
is  to  be  mainly  tested,  yet  it  is  by  no 
means  a  law  by  which  all  the  inci- 
dents of  the  contract  are  to  be  governed. 
I  find  several  cases  which  shew  that  the 
doctrine  is  to  be  applied  to  the  validity 
of  a  contract,  and  not  to  all  its  incidents. 
In  Edmonttone  v.  Loekhart  (5)  the  law  is 
thus  laid  down  by  Lord  Robertson.  At 
p.  396,  he  says  : — "  The  regard  which  is 
paid  to  the  lex  loci  contractus  does  not 
arise  &om  any  blind  deference  to  the  law 
of  a  foreign  country,  but  is  founded  on 
the  legal  presumption  that  the  parties 
had  in  view  the  law  of  the  country  where 
the  contract  was  executed,  luid  intended 
to  bind  themselves  accordingly."  Ap- 
plying  that  test,  how  can  it  be  said  that 
the  husband  in  the  present  case  was  a 
party  who  had  in  view  the  law  of  the 
country  where  the  contract  waa  executed, 
and  intended  to  bind  himself  accordingly  P 
He  cannot  be  presumed  to  know  the  law 
of  Jersey. 

There  are  also  many  authorities  to 
shew  that  though  the  validity  of  a  con- 
tract is  to  be  tested  by  the  lex  loci  con- 
tractus, yet  it  by  no  means  follows  that 
all  the  incidents  follow  where  those 
incidents  are  different  in  the  country 
where  the  contract  is  sought  to  be  en- 
forced.  I  find  this  general  proposition 
laid  down  by  various  anthoriiles,  and  by 
Hallam,  Kent  and  Story.  In  Wheatons 
International  Law,  2nd  edit,  part  2,  chap. 
2,  p.  179,  after  stating  that  "  a  contract 
valid  by  the  law  of  the  place  where  it  is 
made  is,  generally  speakmg,-  vaUd  every- 
where else,"  the  author  goes  on  to  say 
that  this  doctrine  "  cannot  apply  to 
oases  properly  governed  by  the  lex  loei 
rei  sitoB,"  or  "  where  it  womd  injuriously 
conflict  with  the  laws  of  another  state 
relating  to  its  police,  its  public  health, 

(6)  Fergason'g    Bepoits    in   the   Oonnstotial 
Court  of  Scottand. 
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its  coTnmerce,  its  revenne  and  generally 
its  Bovereign  aathority  and  the  rights 
and  interests  of  its  citizens."  "  Thns  if 
goods  are  sold  in  a  place  where  they  are 
not  prohibited,  to  be  dehvered  in  a  place 
where  they  are  prohibited,  although 
the  trade  is  perfectly  lawfdl  by  the  lex  loci 
eontraoUis,  the  price  cannot  be  recovered 
in  the  state  where  the  goods  are  deliverable, 
because  to  enforce  the  contract  there 
wonid  be  to  sanction  a  breach  of  its  own 
commercial  laws."  [His  Lordship  also 
cited  Story's  Conflict  of  Laws,  section  112, 
and  Huherus  de  Oonflictu  Legum,  lib. 
1.  tit.  iii.  section  9.]  It  follows,  there- 
fore, that  thongh  the  law  of  Jersey  follows 
the  present  contract,  it  does  not  govern  the 
action  bronght  in  England  so  as  to  make 
the  husband  liable.  It  would  be  unjust 
if  it  were  so.  In  my  opinion,  therefore, 
the  nonsuit  should  be  affirmed. 

Lopes,  J. — This  case  raises  a  point  on 
which  there  is  no  direct  authority.  Ac. 
cording  to  the  laws  pf  Jersey  the  husband 
is  liable  for  the  ante-nuptial  debts  of  his 
wife,  while  according  to  the  Married 
Woman's  Property  Act,  1874,  the  hus- 
band is  not  liable  for  the  ante-nuptial 
debts  of  the  wife  except  to  the  extent  of 
assets  mentioned  in  section  5.  This  is  a 
transitory  action  and  in  adjudicating  on 
such  actions  the  Courts  of  this  country 
are  governed  by  the  law  of  the  country 
with  reference  to  which  the  debt  was 
contracted.  The  rule  has  been  laid  down 
that  the  lex  loei  eontractiia  governs  the 
contract  and  not  the  remedy.  I  do  not 
hesitate  to  say — there  being  a  cause  of 
action  against  the  wife  at  the  time  of 
marriagfr— I  have  had  doubts  whether  the 
husband  was  not  liable  by  relationship 
back.  Had  the  marriage  taken  place  in 
Jersey  he  would,  I  take  it,  have  been 
beyond  all  question  liable,  the  Jersey  law 
would  have  attached.  But  as  a  matter  of 
fact  the  marriage  was  in  England  and  to 
an  Englishman,  and  on  the  whole  T  am 
inclined  to  think  that  the  incidents  at- 
taching to  the  marriage  were  the  in- 
cidents of  the  Engliflh  law,  and  one  of 
theSe  incidents  is  that  the  husband  is  not 
liable  for  the  ante-nuptial  debts  of  his 
wife  except  to  the  eztient  of  assets  spe- 
cified in  section  5  of  the  Married  Woman's 
Property  Act,  1874. 

Vol.  48.— a.B.,  C.P.  Se  Exm. 
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I  agree  with  my  brother  Grove  that 
there  was  no  satisfactory  evidence  given 
in  this  case  of  any  assets  coming  to  the 
husband  within  section  5.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  judg- 
ment of  nonsnit  was  right. 

Judgment  for  the  defendant. 


SolieitoTs  —  Saunders,  Havksfonl  Sc  Bennett, 
agents  fur  F.  HsTrkafoid,  Jeney,  for  plaintiff; 
Wftlker,  Martinean  ti  Co.,  agenta  for  &.  An- 
nesley,  St.  Albans,  for  defendant. 


[m  THE  QUEEN'S  BEfrCH  DIVISION.] 
1879.    1 
June  27.  J 
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Elememtounj  Education  Acts — 83  &•  84 
7ict.  c.  76.  sees.  58,  54,  57—86  ^  37  Vict, 
c.  86.  «.  10 — General  Expenses  of  School 
Board — Potoer  of  Board  to  borrow  for  Tem- 
porary Ptiirposea  —  Deficiency  of  School 
Fund. 

A  school  hoard  is  entitled  to  borrow  money 
to  defray  general  current  expenses,  when 
the  school  fund  is  deficient :  such  loan  being 
temporary  in  its  character,  and  to  be  paid 
off  out  of  the  next  rate  levied.  Interest  on 
such  a  loan  is  properly  a  charge  to  be  at- 
lowed  in  the  accounts  of  the  School  Board 
for  the  half-year  in  which  the  deficiency  has 
occurred. 

This  was  A  rule  calling  on  the  auditor 
of  the  Metropolitan  District  to  shew  cause 
why  a  writ  of  certiorari  should  not  issue, 
to  bring  up  the  surcharge  by  him  of  a  sum 
of  831.  Us.  2d.  upon  Sir  Charles  Reed, 
the  chairman  of  the  School  Board  for  Lon- 
don, that  sum  having  been  disallowed 
by  him  in  the  accounts  of  the  School 
Board  for  the  half-year  ending  the  25th 
of  March,  1879,  as  being  the  payment  of 
interest  on  a  temporary  loan. 

The  following  is  a  copy  of  the  auditor's 
certificate,  which,  with  his  reasons  ap- 
pended, sufficiently  shews  the  circum- 
stances under  which  the  question  now 
argued  before  the  Court  arose : — 

"  I  do  hereby  certify  that  in  the  ac- 
counts for  the  half-year  ended  at  Lady- 
6  A 
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day,  1879,  of  the  School  Board  for  London, 
,1  have  disallowed  the  snm  of  832.  Il«.  2(1. 
as  a  charge  or  payment,  and  I  do  herebj 
snrcharge  the  said  sam  of  832.  11«.  2d. 
npon  the  said  Sir  C.  Beed.  And  I  hereby 
farther  certify  that  the  said  sum  of 
83Z.  11«.  2d.  is  due  from  the  said  Sir  C. 
Beed,     18th  of  April,  1879. 

"  Beasons  for  making  the  snrchaive : — 
"  In  the  accounts  for  the  half-year 
ended  at  Lady-day,  1879,  of  the  School 
Board  for  London,  I  disallowed  the  snm 
of  832.  11«.  2d.  entered  in  the  said  ac- 
ooonts  as  and  for  a  charge  npon  or  pay- 
ment oat  of  the  school  nind  of  the  said 
School  Board,  for  interest  to  the  Qovemor 
and  Directors  of  the  Bank  of  England,  the 
treasurers  of  the  said  School  Board,  npon 
snms  of  money  advanced  as  temporary 
loans  by  the  said  Ooremor  and  Directors 
of  the  Bank  of  England  to  the  said. School 
Board. 

"  The  charge  for  snch  interest  is  made 
up  1m  follows: — 

*  £    $.d. 

From  Sep.  30  to  Oct.   4  on  10,000  at  5 

per  cent.       .  .  ,597 

„  Oct  4toOct.  7  do.  do.  12  6  7 
„  Oct  7  to  Oct.  13  do.  da  32  17  6 
„    Oct.  13  to  Oct.  18      do.     do.        32  17    6 


83  11    2 


"  I  made  such  disallowance  for  the  fol- 
lowing reasons : — 

"  1.  Becanse  such  snms  of  money  were 
not  borrowed  with  the  consent  of  the 
Education  Department. 

"  2.  Because  such  sums  of  money  were 
not  borrowed  or  advanced  in  compliance 
with  the  requirements  of  and  with  .the 
consent  required  by  the  Statute  36  &  37 
Vict.  c.  86.  sect.  10. 

"  3.  Because  the  said  temporary  loans 
were  either  wholly  or  partially  applied 
and  used  for  the  general  or  current  ex- 
penditure of  the  Board,  for  which  purpose 
School  Boards  are  not  authorised  to  bor- 
row money. 

"  4.  Becanse  the  said  School  Board  had 
not  obtained,  under  the  provisions  of  sec- 
tions 53  &  54  of  the  Statute  33  &  34  Vict. 
c.  75,  adequate  snms  to  meet  the  deficiency 
of  the  school  fund,  and  they  had  conse- 
quently used  or  employed  moneys  raised 
by  temporary  and  other  loans  to  defray 
the  expenses  of  the  School  Board. 


"  5.  Because  the  said  School  Board  had 
not  any  authority  in  law  to  borrow  or 
obtain  snch  loans,  and  to  pay  or  charge 
in  their  accounts  any  amount  for  interest 
upon  snch  loans. 

"  6.  Because  the  Statutes  33  &  34  Yict. 
c.  75,  and  36  &  37  Vict.  o.  86,  have  pro- 
vided means  whereby  school  boards  may 
supply  themselves  with  the  necessary 
funds  for  carrying  out  the  duties  en- 
trusted to  school  boards;  and  the  said 
sums  of  money  so  borrowed  have  not 
been  raised  in  compliance  with  these  pro- 
visions, and  the  said  interest  is  not  such 
interest  as  school  boards  may  chaise  upon 
the  school  fund  of  the  district  by  virtue 
of  sect.  10  of  36  Sb  37  Vict.  c.  86. 

"And  I  surcharged  the  said  sum  of 
832. 11«.  2d.  upon  Sir  C.  B«ed,  the  chair, 
man  of  the  said  School  Board,  because  he 
authorised  the  making  of  the  illegal 
charge  for  payment. 

"  Dated  29th  April,  1879. 

«  H.  Lloyd  Roberts,  Auditor." 

M'Intyre  and  A.  Olen  shewed  cause.^ 
This  amount  was  properly  disallowed,  be- 
ing illegal.  The  School  Board  is  limited  in 
its  powers  by  the  strict  words  of  the  Acts 
creating  it.  There  can  be  no  power  to 
borrow  unless  given  by  the  Act.  Being 
a  corporation  not  established  for  trading 
purposes,  the  School  Board  cannot  bor- 
row in  the  way  it  has  done — Brottghton  v. 
The  Manchester  Waterworks  Company  (1). 

Section  53  of  the  1870  Act  directs  all 
expenses  to  be  paid  out  of  the  school 
fund.  It  was  never  intended  that  the 
future  rates  should  be  bound  to  defray 
past  expenses.  This  is  antJo'gous  to  the 
case  of  poor  rates.  Tawney's  Case  (2) 
shews  that  a  rate  cannot  be  made  to  re- 
ihiburse  an  overseer;  and  The  King  v. 
WaveU  (3)  decides  that  a  rate  cannot  be 
made  to  repay  money  borrowed  to  repair 
a  workhouse.  The  board  must  estimate 
the  expenditure  beforehand,  and  make  a 
rate  according^. 

[Lush,  J. — The  expenses  are  to  be  de- 
frayed out  of  the  school  fund,  but  that  is 
made  up  of  a  number  of  things,  amongst 

(1)  SB.  8c  Aid.  1. 

(2)  2  lid.  Baym.  10U9. 
(S)  1  Dongl.  115. 
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others  Bohool  fees ;  bow  can  tiie  Board  tdl 
exactly  what  it  will  amount  to  at  any 
particular  time  ?  Can  they  not  borrow 
for  a  temporary  purpose  till  the  funds 
come  in,  for  wluch  they  may  have  issued 
their  precept  P] 

Section  10  of  the  Act  of  1873  sanctions 
borrowing  for  a  particular  purpose,  and 
in  a  particular  way.  That  is  the  only 
power  of  borrowing  conferred  by  the 
Act. 

[OocKBURN,  L.C.J. — By  section  54  of  the 
1870  Act  the  fund  may  be  enlarged  if 
deficient ;  such  deficiency  is  to  be  raised 
out  of  the  rates.  Lush,  J. — It  is  neces- 
sarily incident  to  the  powers  conferred  on 
a  school  board  by  an  Act  such  as  this  that 
they  should  be  able  to  borrow  money 
for  temporary  purposes.] 

They  ought  to  consider  what  will  be 
required,  and  not  to  pledge  the  credit  of 
the  rates  without  the  knowledge  of  the 
ratepayers.  Section  57  of  the  first  Act 
and  section  10  of  the  second,  prescribe 
the  conditions  of  legal  borrowing  which 
is  not  for  general  expenses. 

[GoCKBUBN,  L.G.  J. — I  read  section  53  as 
saying  in  effect  this  to  the  School  Board : 
"  You.  may  raise  money  by  loan  for  gene- 
ral expenses,  if  necessary ;  but  if  you  do 
so,  you  must  carry  it  to  the  school  fund." 
Then  section  67  says:  "If  you  borrow 
for  building  you  must  have  the  consent 
of  the  -Education  Department,  and  must 
adopt  a  certain  specified  course."] 

The  words  "  raised  byway  of  loan,"  in 
section  53,  refer,  it  is  submitted,  to  loans 
efiiected  under  the  direct  authority  of  the 
Act,  and  for  the  purposes  prescribed. 

Sir  H  Jameg  and  Jetme  were  not  called 
upon  to  argue. 

Per  Cdbiam  (4). — The  rule  most  be 
made  absolute. 

Biule  abtohtte. 


Soliciton — Qedge,  Kirbj  &  Millett,  for  School 
Board ;  Fia^ish  &  Buchanan,  for  auditor. 
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(4)  CockbniD,  L.C.J. ;  Lush,  J. ;  and  Manisty,  J. 


[IN  THE  COMMOK  PLEAS  DIVIsUON.] 
1878.  1 

April  4.  >  PABBY  V.  SMITH. 

May  81.  J 

Negligene»— Dangerous  Article — Duty 
attaching  to  Hanagetnent  of. 

The  defendant,  a  gas  fitter,  was  em- 
ployed by  M.  ^  Oo.  to  repair  a  gas-meter 
in  a  cellar  on  their  premises.  In  order  to 
repair  the  meter  the  defendant  took  it  away, 
re-placing  it  by  a  temporary  connection 
consisting  of  a  flexible  tube,  one  end  of 
which  was  pushed  vnto  the  inlet  pipe,  and 
the  other  end  into  a  pipe  communicating 
trith  the  house.  The  plaintiff,  a  servant  of 
M,  &•  Oo.,  whose  duty  it  was  to  light  the  gas 
in  the  cellar,  afterwards  went  there  vrith  a 
light  a/nd  was  injwred  by  an  explosion  of 
gas  which  immediately  ensued. 

The  jury  having  found  that  the  defendant 
was  negligent  vn,  doing  the  work,  and  that 
the  aeeidmt  proceeded  entirely  from  the 
defendant's  negligence  it  was  held,  that  the 
defendant  was  liable. 

Case  on  further  consideration,  argued 
during  Hilary  sittings,  1879. 

The  action  was  brought  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  through  the  negligence  of 
the  defendant  while  employed  in  repairing 
the  gas  meter  on  premises  of  the  plain- 
tifiTs  masters. 

The  case  was  tried  before  Lopes,  J.,  at 
the  London  sittings  in  1878,  when  a 
verdict  was  found  for  the  plaintiff  for 
50J.  After  argument  on  further  con- 
sideration,  Lopes,  J.,  delivered  a  con- 
sidered judgment,  in  which  the  facts  and 
arguments  will  be  found  fully  set  out. 

Finlay  and  Oore,  for  the  plaintiff,  cited 
Warrant  v.  Barnes  (1)  ;  Oorby  v.  HiU  (2)  ; 
Gladwell  v.  Steggall  (3) ;  Martin  v.  The 
Great    Indian  Peninsular  BaUway   (4)} 

(1)  11  Com.  B.  Rep.  N.8.  MS ;  s.  c.  81  Law  J. 

m  4  Com.  B.  Bep.  N.S.  666  ;  b.  c  27  Law  J. 
Bep.CJ)«18.  ^       ,  ^      „„ 

(3)  6  Bing.  N.C.  733 ;  «.  c.  8  Law  J.  Rep.  C.P. 
861. 

(4)  87  Law  J.  Rep.  Eich.  27 ;  a.  c  Law  Rep. 
8Bzch.9. 
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Parry  v.  Smith,  C.P. 

Owrge  v.   Skivington   (5);    Bouthcote  v. 
S<an%  (6)  ;  Bapson  v.  CJuiitt  (7). 

Woody,  Oppenheim  and  Bradford,  for 
the  defendant,  cited  TTtnterio^m  t. 
WrigM  (8)  ;  Longmeid  v.  Holliday  (9)  ; 
OoUm  t.  Seldm  (10)  ;  Blackmore  v.  TAe 
BmtoZ  and  Exeter  BaUway  (11)  ;  Bobert- 
$on  V.  Fleming  (12). 

Cwr.  adv.  vuZt. 

Lopis,  J.  (on  May  31). — This  action 
was  brought  by  the  plaintiff  to  recover 
damages  under  the  following  circum- 
stances. The  plaintiff  was  in  the  employ 
of  Messrs.  Moses  &  Son,  as  one  of  their 
housekeepers.  The  defendant  was  a  gas- 
fitter  employed  by  Moses  &  Son  to  repair 
a  gas-meter  in  a  cellar  belonging  to  Moses 
&  Son  on  the  premises  where  t£e  plaintiff 
was  employed.  The  defendant  found  it 
necessary  to  take  the  meter  away  to 
repair  it,  and  replaced  it  by  a  temporary 
connection  consisting  of  a  flexible  tube, 
one  end  of  which  was  pushed  into  the 
inlet  pipe,  and  the  other  end  into  the 
pipe  communicating  with  the  house. 
The  ends  of  both  the  pipes  were  bound 
round  with  rags  and  smug  and  puttied 
up,  and  a  drawer  was  put  under  the 
carve  of  the  tube  so  as  to  support  it  and 
take  the  weight  off  the  fastenmgs.  After 
the  temporary  connection  had  been  so 
placed  by  the  defendant,  and  he  had 
gone  away,  the  plaintiff,  whose  duty  it 
was  to  turn  on  and  light  the  gas  in  the 
cellar,  went  there  for  the  purpose  with  a 
light.  Directly  the  plaintiff  opened  the 
cellar  door  an  explosion  took  place,  and 
he  was  knocked  down  and  seriously  in- 
jured. 

There  was  a  large  body  of  evidence 
called  on  both  sides ;  the  plaintifi*B  evi- 

(6)  38  Law  J.  Rep.  Eich.  8 ;  8.0.  Law  Rep.  5 
Exch.  1. 

(6)  1  Hurl.  &  N.  247;  ».  c  25  Law  J.  Rep. 
Ezch.  839.  ^ 

(7)  9  Mee.  ft  W.  710;  a.  c  11  Law  J.  Rep. 
Eich.  271. 

(8)  10  Mee.  &  W.  109. 

(9)  6  Eich.  Rep.  761 ;  s.  c.  20  Law  J.  Rep. 
Exch.  430. 

(10)  ?7  Law  J.  Rep.  C.P.  288;  «.  e.  Law  Rep. 
8  C.P.  496.  ^ 

(11)  8  E.  &  B.  1035;  «.  c.  27  Law  J.  Rep. 
a.B.  167.  *' 

(12)  4  Mac^ueen  167. 


dence  going  to  shew  tiiat  tiie  mode  of 
connection  was  unsafe ;  the  defendants' 
that  it  was  safe.  It  was  agreed  that  the 
damages,  if  the  plaintiff  recovered,  should 
be  501. 

I  left  three  questions  to  the  jury : 
first,  was  the  defendant  negligent  in 
doing  the  work ;  secondly,  did  the  acci- 
dent proceed  entirely  from  the  def  endEuita' 
negligenoe ;  and,  thirdly,  was  the  plaintiff 
also  negligent,  and  was  his  negligenoe 
such  that  but  for  his  negligence  the 
accident  would  not  have  htEippened.  I 
told  the  jury  that,  if  they  answered  both 
the  first  questions  affirmativelv,  they 
need  not  consider  the  third.  The  jury 
answered  these  questions  in  the  affirma- 
tive, and  found  a  verdict  for  the  plaintiff 
for  50i. 

Mr.  Waddy  at  the  end  of  the  plain- 
tiSTs  evidence  had  submitted  that  there 
was  no  case  for  the  jury.  I  thought 
there  was,  and  did  not  stop  the  case,  but 
said  I  would  reserve  judgment  and  con- 
sider th6  points  of  law.  I  also  consented 
to  make  any  amendments  which  might 
be  necessary  to  raise  the  real  question 
between  the  parties. 

Subsequently  the  points  of  law  were 
ai^ed  before  me.  Mr.  Waddy  con- 
tended, on  the  part  of  the  defendant, 
that  there  was  no  cause  of  action,  unless 
there  was  privity  between  the  plaintiff 
and  the  defendant,  or  unless  what  was 
done  by  the  defendant  amounted  to  a 
public  nuisance,  or  unless  there  had 
been  on  the  part  of  the  defendant  fraud, 
misrepresen^tion  or  concealment.  It 
was  contended  by  Mr.  Finlay,  on  the 
part  of  the  plaintiff,  that  the  action 
would  lie,  because  the  defendant  knew  he 
was  dealing  with  gas,  a  thing  highly 
dangerous  in  itself  unless  great  care  and 
caution  were  used  in  its  management; 
that  the  plaintiff's  right  of  action  was 
founded,  not  on  contract,  but  on  the 
duty  which  attaches  to  the  use  or  dealing 
with  a  thing  in  its  nature  highly  dan- 
gerous and  likely  to  cause  damage  unless 
managed  with  great  care  and  caution. 

I  think  the  plaintiff's  right  of  action 
is  founded  on  a  duty  which  I  believe 
attaches  in  every  case  whpn  a  peiaon 
is  using  or  is  deaUng  with  a  highly  dan- 
gerons  thing,    which,  unless    managed 
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Parry  r.  Smith,  C.P. 

with  the  greatest  care,  is  oaloalated  to 
cause  inJDiy  to  bystanders.  To  support 
such  a  light  of  action,  there  need  be  no 
privity  between  the  party  injnred  and 
him  by  whose  breach  of  duty  the  injury 
is  caused,  nor  any  fraud  or  misrepresen- 
tation or  concealment ;  nor  need  what  is 
done  by  the  defendant  amount  to  a  public 
nuisance.  It  is  a  misfeasance  independent 
of  contract. 

It  is  strange  that  there  is  no  direct 
authority  on  tiie  point.  A  large  number 
of  cases  were  cited,  but  none  of  them 
directly  in  point.  The  case  of  Gollts  v. 
Seidell.  (13)  was  relied  on  by  Mr.  Waddy 
in  argument.  This  was  a  demurrer  to  a 
declaration ;  and  it  was  held  that  the 
declaration  was  bad,  because  it  did  not 
disclose  any  duty  by  the  defendant 
towards  the  plaintiff  for  the  breach  of 
which  an  action  would  lie.  Willes,  J., 
in  his  judgment,  seems  to  have  contem- 
plated an  action  like  the  present ;  for,  he 
says,  "The  declaration  is  not  founded 
upon  any  duty  of  the  occupier  to  protect 
persons  lawfully  coming  there  against 
any  hidden  danger  of  which  the  defen> 
dant  knew  or  ought  to  hare  known,  but 
is  founded  on  alleged  carelessness  in 
doing  an  act,  namely,  hanging  a  chan- 
delier. The  chandelier  is  to  be  regarded 
as  movable  property ;  and  the  declaration 
should  have  shewn  either  that  it  was  a 
thing  dangerova  in  itself  and  likely  to  do 
damage,  or  that  it  was  so  hung  as  to  be 
dangerous  to  persons  frequenting  the 
house." 

Bapson-v.  Gubitt  (14)  is  in  point.  There, 
the  defendant,  a  builder,  was  employed  by 
the  committee  of  a  club  to  execute  certain 
alterations  at  the  club-house,  including 
the  preparation  and  fixing  of  gas-fittings. 
He  made  a  sub-contract  with  B.,  a  gas- 
fitter,  to  execute  part  of  the  work.  In 
the  coarse  of  doing  it,  through  B.'s  negli- 
gence the  gas  exploded,  and  injured  the 
plaintiff,  who  was  the  butler  of  the  dub. 
It  was  held  that  the  defendant  was  not 
liable  on  the  ground  that  B.  was  not  his 
servant,  but  an  independent  sub-con- 
tractor.    It  seems  however  to  have  been 
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assumed  that  an  action  against  B.  would 
have  been  maintainable. 

All  the  other  cases  cited  are  distin- 
guishable from  this  case.  Tbey  are  not 
cases  where  the  alleged  cause  of  action  is 
in  respect  of  a  breach  of  duty  in  using  or 
dealing  with  a  thing  in  its  nature  dan- 
gerous and  likely  to  cause  injury  unless 
great  care  is  u.sed. 

There  must  be  judgment  for  the  plaintiff 
for  501.  with  costs. 

Judgment  aeeordvnghj. 


Solicitors— E.  W.   Parke»,  for  plaintiff;  Wild, 
Barber  &  Browne,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 

1879.      \ 
June  29.  J 


WILKINSON  «.  ALSTON.* 


3 


(13)  37  Law  3.  Rep.  O.F.  233 ;  s.  c.  Lav  Rep. 
O.P.  64«. 


(U)  9  Mee.  &  W.  710. 


8aU  of  Ship—Pfineipal  and  Agent — 
Gommiseion — Introdudivn,  ofPurchater. 

The  defendant  having  ships  for  sale  em- 
ployed the  plaintiff  to  o6<am  purchasers, 
agreeing  to  pay  a  commission  if  the  plain- 
tiff should  be  the  means  of  introducing  a 
purchaser. 

In  February,  1876,  plaintiff  introduced 
a  person  who  had  been  recommended  to 
buy  one  of  the  plaintiff 's  ships  by  A.,  and 
the  defendant  agreed  that  if  this  resulted  in 
a  sale  the  plaintiff  and  A.  should  sluire  the 
commission.  No  sale  did  result,  and  in 
March  A.  mentioned  the  defendant's  sanie 
vessel  to  B.,  who  chanced  to  call  upon  him 
in  reference  to  a  ship  of  another  owner. 
Plaintiff  hearing  of  this,  informed  the  de- 
fendant of  B.'s  call,  and  suggested  his  see- 
ing  B.  on  the  stibject.  Defendant  did 
nothing  in  the  maiter,  and  B.  had  at  thai 
time  no  intention  of  purchasing  the  de- 
fendOftWs  ship,  atui  tnade  no  communica- 
tion aiout  it  to  anyone. 

Defendant  then  told  plaintiff  that  it  was 

*  Coram  Bramwell,  LJ. ;  Brett,  L.J. ;  and 
Cotton,  L.  J> 
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no  u$e  doing  anything  until  the  ship  re- 
turned home,  and  the  plaintiff  thenceforth 
took  no  steps  to  find  a  purchaser. 

A,,  however,  in  April,  again  reminded  B. 
of  the  vessel,  hut  B.  took  no  notice  of  his 
letters,  and  neither  plaintiff  nor  defendant 
were  aware  of  A.'s  having  written.  In  May 
B.  wrote  as  broker  direct  to  the  defendant 
in  reference  to  the  vessel,  and  after  some 
negotiaium,  on  the  13th  of  June,  disclosed 
the  name  of  the  principal  for  whom  he  was 
acting,  amd  the  sale  was  effected. 

PladnUff,  on  hearing  afterwards  of  the 
tale,  claimed  his  commission,  on  the  ground 
that  {he  purchaser  had  been  introduced 
through  the  medium  of  his  original  nego- 
nations  with  A.  The  jury  found  on  ques- 
tions left  to  them,  first,  that  the  plaintiff 
was  authorised  to  find  a  buyer  for  the  de- 
fendant's vessel,  and,  secondly,  that  B.  was 
induced  to  enter  upon  the  negotiation  for 
the  purchase  by  the  information  he  received 
from  A.  •■•^Held  (reversing  the  decision  of 
Lush,  J.),  that  the  plaintiff  was  entitled 
to  his  commission. 

TUs  was  an  appeal  from  a  decision  of 
Lnsh,  J.,  reported  ante,  p.  37,  where  (he 
facts  will  be  found  in  detail.  On  appeal, 

Willis  and  Hindnmrch,  for  the  plaintifiV 
Day  and  A.   L.    Smith,  for    the    de- 
fendant. 

Bbamwell,  L.J. — I  am  of  opinion  that 
judgment  in  this  case  should  be  entered 
for  the  plaintiff.  As  I  apprehend,  the 
facts  are  these: — The  defendant  practi- 
cally said  to  the  plaintiff,  "If  jon  or 
White  can  find  me  a  purchaser,  and  the 
purchase  is  completed,  I  will  pay  yon  a 
commission."  And  the  expression,  "If 
you  can  find  a  purchaser,"  may  be  ex- 
panded as  meaning,  if  you  can  introduce 
a  purchaser  to  myself,  or  can  introduce  a 
purchaser  to  the  premises,  or  call  the 
premises  to  the  notice  of  a  purchaser. 

That  being  the  meaning  of  the  expres- 
sion, the  jury  had  to  find  whether  the 
plaintiff  was  employed  to  find  a  pur- 
chaser, and  they  found  that  he  was.  Then 
the  next  thing  they  find  is  this,  that  the 

?laintiff  or  White  did  find  a  purchaser, 
'hat  is,  they  did  introduce  a  person  who, 
in  consequence  of  tho  introduction,  be- 


came the  purchaser  on  account  of  him- 
self or  some  one  else.  Now  I  have  no 
misgiving  whatever  as  to  the  fact  that 
Wise  had  an  interest  in  this  purchase ; 
but  assume  against  the  plaintiff  that  he 
was  purchasing  for  Learoyd  only,  still 
the  introdaction  of  the  matter  to  his 
notice,  which  actually  led  to  the  purchase, 
is  a  thing  which  entitles  the  plaintiff  to 
his  commission.  The  findings  of  the  jury 
are  conclusive  on  this  point,  namely,  that 
the  plaintiff  was  employed  to  find,  and 
actuaUy  did  find,  a  purchaser. 

Then  it  is  said  the  authority  was 
revoked.  Bat  I  do  not  think  so ;  for,  to 
my  mind,  the  letter  relied  upon  contains 
nothing  Hke  a  revocation.  It  contains  a 
statement  that  nothing  can  be  done  until 
the  ship's  return,  but  there  is  nothing  to 
indicate  that  the  plaintiff's  employment 
is  at  an  end,  and  that  he  is  not  to  look 
out  for  a  purchaser.  I  am  inclined  to 
think  the  real  meaning  is,  that  the  de- 
fendant thinks  it  is  of  no  use  to  take  any 
immediate  steps,  such  as  going  to  Hartle- 
pool as  proposed.  And  more  than  that, 
if  the  letter  were  a  revocation,  it  came 
too  late,  as  there  had  been  already  an 
introdnction  of  the  ship  to  the  notice  of 
Wise,  so  that  the  commission  was  already 
earned.  Then  it  is  said  (and  it  was  so 
said  by  Lush,  J.,  in  his  judgment)  that 
there  was  a  solution  of  the  continuity  of 
employment ;  that  though  the  plaintiff 
employed  White,  and  White  employed 
Wise,  Wise  instead  of  carrying  out  his 
instructions  and  communicating  with 
Learoyd,  in  consequence  of  those  instruc- 
tions, stopped  the  current  of  communica- 
tion, and  made  a  new  departure  as  it  is 
called ;  and  said,  "  I  will  act  as  broker  if 
you  will  employ  me,  and  I  will  find  a  pur- 
chaser." The  probable  explanation  of  his 
conduct  is,  that  he  wanted  to  earn  a  com- 
mission, and  he  thought  he  should  have 
more  certainty  of  earning  it  if  Wilkinson 
were  not  entitled  to  earn  commission 
too.  So  "  he  tried  it  on,"  to  use  a  popular 
expression.  But  if  the  defendant  wought 
fit  to  promise  Wise  a  commissioii,  that 
did  not  disentitle  the  plaintiff.  I  believe 
that  Wise  was  purchasing  on  his  own 
account.  But  I  do  not  base  my  judg- 
ment on  that ;  it  would  be  the  same  if  I 
thought   he  was   merely  an  agent.      It 
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seems  to  me  that  there  can  be  no  differ- 
ence  between  the  case  where  a  person  is 
employed  to  sell  on  commission,  and  com- 
mnnicates  with  the  agent  of  a  person  who 
bays  in  consequence  of  that  communica- 
tion, and  the  case  where  the  person  so 
employed  communicates  with  the  buyer 
personally.  I  can  understand  this  pro- 
position— that  where  A.  has  given  a  com- 
mission to  B.  to  sell,  and  C,  another 
agent,  comes  to  B.  and  ascertains  who  is 
hu  principal,  and  then  goes  to  A.  and 
asks  to  be  employed,  and  is  employed, 
and  then  finds  a  purchaser,  B.  is  not  en- 
titled to  a  commission  on  the  transaction. 
For  then  there  is  clearly  a  breach  of  the 
continuity  by  C,  who  acts  not  as  B.'s 
agent,  but  for  his  own  advantage,  and 
has  made  a  fresh  departure.  But  here 
the  case  is  as  if  White  had  himself  dealt 
with  Learoyd. 

That  being  my  opinion  on  the  case,  I 
tl^nk  I  onght  to  examine  the  judgment 
of  Lush,  J.,  and  shew  in  what  points  I 
respectfully  differ  fix>m  him.  After  stating 
the  facts  of  the  case,  he  says, "  White  men- 
tions the  vessel  to  Wise,  with  a  view  of 
his  buying  it,  and  let  it  be  assumed  that 
he  does  so  as  Wilkinson's  agent.  Wise 
declined  to  buy,  Wilkinson's  authority 
to  look  oat  for  smother  purchaser  is  re- 
voked, and  the  whole  transaction  as  be- 
tween Wilkinson  and  the  plaintiff  is  at 
an  end."  But  I  do  not  agree  that  the 
whole  transaction  as  between  them  was 
at  an  end.  Then  he  says,  "  Afterwards 
Wise  having  to  find  a  vessel  in  the  ca- 
pacity of  agent  for  Learoyd "  (now  he 
was  no  more  in  that  capacity  then  than 
he  was  before  the  revocation  of  autho- 
rity) "  makes  use  in  that  capacity  of  the 
information  he  had  before  received  from 
White,  and  treats  with  the  defendant  as 
an  independent  broker,  stipulating  for 
commission  to  himself."  If  that  means 
independent  in  the  sense  in  which  I  have 
asedT  the  term,  I  agree  with  it.  But  he 
was  not  in  a  condition  to  treat  indepen- 
dently with  the  defendant,  for  he  was  al- 
ready the  agent  of  Learoyd  when  acting 
for  the  defendant.  The  defendant  was 
no  doabt  acting  5ona  fide  by  treating 
Wise  as  an  independent  broker ;  bat  he 
seems  to  have  had  some  doubts  aboat  his 
liability  to  pay  commission.     "  The  chain 
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of  continuity  is  broken.  Even  supposing 
White's  act  was  Wilkinson's  act,  when 
ho  proposed  the  vessel  to  Wise,  Wise's 
act  in  proposing  it  afterwards  to  Lea- 
royd was  not  Wilkinson's  act ;  it  was  his 
own  act."  No  doubt,  but  it  was  as  agent 
for  the  purchaser,  and  it  was  as  much  a 
consequence  of  what  White  had  done  as 
if  White  had  gone  to  Learoyd  himself. 
I  do  not  see  any  difference  between  a 
proposal  made  to  the  agent  of  a  purchaser 
and  one  made  to  the  purchaser  himself. 
In  conclusion.  Lush,  J.,  says,  that  Lea- 
royd was  not  in  fact  introduced  either 
by  Wilkinson  or  by  an  agent  of  his.  The 
mistake  here  is,  in  my  opinion,  in  not 
regarding  Wise  as  identical  with  Lea- 
royd, as  persons  introduced  by  means  of 
the  plaintiff.  From  that  point  of  view 
Wise  was  Learoyd's  agent,  introduced 
to  the  defendant  as  a  purchaser  through 
the  medium  of  Wilkinson  and  White. 
It  is  very  difiBoalt  to  lay  down  a  gene- 
neral  rule  in  such  cases,  but  I  think  in 
the  present  case  Wilkinson  did  intro- 
duce a  purchaser,  and  became  entitled  to 
his  commission. 

Brett,  L.J. — I  am  of  the  same  opinion. 
We  are  to  take  it  that  the  plaintiff  was 
employed  by  the  defendant  to  find  a  pur- 
chaser for  the  ship,  on  the  terms  that  if 
he  did  he  should  be  paid  a  commission. 
The  plaintiff  would,  in  point  of  law,  fulfil 
the  contract  if  he  introduced  the  ship  to 
the  notice  of  the  purchaser,  and  the  latter 
purchased  it  in  consequence  of  that  in- 
troduction, though  all  proceedings  sub- 
sequent to  that  introduction  were  carried 
on  between  the  principals  without  any 
further  intervention  by  the  agent. 

Now  the  plaintiff  is  not  bound  to  give 
that  information  which  is  called  an  intro- 
duction by  his  own  mouth,  and  therefore 
wtis  entitled  to  employ  White,  and  if 
White  found  a  purchaser  that  would  be  a 
sufficient  fulfilment  of  the  plaintiff's  un- 
dertaking. White  introduced  the  ship  to 
Wise,  and  Wise  acted  on  the  information 
he  obtained  from  White.  Now  I  think  it 
was  proved  b^ond  all  question  that  at 
the  time  of  the  communication  made  by 
White  to  Wise,  Wise  was  acting  at  least 
as  the  ag^t  of  Learoyd  for  the  purchase 
of  a  ship,  and  at  the  time  he  received  the 
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information  it  was  exactly  as  if  the  in- 
formation had  been  given  directly  by 
White  to  Learoyd.  It  is  true  that  the 
subsequent  negotiations  were  all  between 
Learoyd  and  Wise  and  the  defendant, 
without  any  further  reference  to  the  plain- 
tiff. But  upon  that  introduction,  in  point 
of  law,  the  plaintiff  had  fulfilled  his  con- 
tract by  introducing  the  ship  to  the  agent 
for  the  purchaser. 

But  Lush,  J.,  has  said  that  the  con- 
tinuity of  the  employment  by  the  de- 
fendant was  broken,  for  Wise  was  not  the 
agent  of  the  plaintiff;  that  he  was  not  a 
person  employed  by  the  plaintiff  or  by 
White  to  fiud  out  their  purchaser,  Lea- 
royd. But  that  does  not  break  the  con- 
tinuity, for  Wise  was  the  agent  of  Learoyd 
to  find  a  ship,  and  therefore  information 
given  to  Wise  has  the  same  effect  as  inform- 
ation given  to  Learoyd  himself.  The  law 
applicable  to  each  case  is  so  different,  and 
the  circumstances  of  each  case  are  so  dif- 
ferent, that  I  will  not  give  any  opinion  ex- 
cept on  the  special  facts  before  me.  I 
wul  not  therefore  give  an  opinion  as  to 
what  would  have  been  the  rights  of  the 
parties  if  at  the  time  when  the  informa- 
tion was  given  to  Wise  he  had  not  been 
the  agent  of  Learoyd.  I  will  not  say  whe- 
ther, even  in  that  case,  the  plaintiff  might 
not  have  been  entitled. 

As  to  the  cancellation  of  the  plaintiff's 
authority,  the  letter  relied  on,  in  my 
opinion,  does  not  amount  to  any  such 
thing,  and  it  was  too  late  for  any  such 
cancellation  after  the  plaintiff,  through 
White,  had  done  the  act  which  entitled 
him  to  his  commission,  if,  in  consequence 
of  that  act,  there  was  a  contract  for  the 
sale  or  purchase  of  the  vessel  between  the 
defendajit  and  Learoyd. 

Cotton,  L..T. — I  cannot  agree  with  the 
opinion  of  Lush,  J.,  in  this  cs«e. 

In  the  first  place,  it  appears  that  the 
plaintiff  was  fully  authorised  to  obtain  a 
purchaser  for  the  ship  Madrtu.  And  I 
also  understand  that  it  is  conceded  that 
he  was  employed  on  the  terms  that  if  he 
found  a  purchaser  he  was  to  be  entitled 
to  a  commission.  But  in  expanding  the 
terms  of  the  contract,  it  was  argued  for 
the  defendant  that  the  plaintiff  was  to 
introduce  a  purchaser,  but  that  he  was 


not  to  be  considered  as  introducing  a  pur- 
chaser if  he  did  not  point  out  the  person 
who  was  actually  going  to  buy.  But  I 
think  the  better  interpretation  is  that  he 
would  fulfil  his  contract  by  introducing  to 
the  defendant  a  person  who  would  after- 
wards become  the  purchaser.  That  the 
name  of  the  purchaser  should  be  commu- 
nicated cannot  be  material,  if' the  plaintiff 
really  introduces  a  purchaser,  and  through 
that  introduction  the  purchase  takes  place. 

Then  in  the  present  case  the  jury  find 
that  Wise  was  induced  to  enter  into  ne- 
gotiations by  the  information  given  him 
by  White. 

It  is  necessary  to  state  that  for  the 
purposes  of  this  judgment  it  is  conceded 
that  White  stands  in  the  same  position  as 
Wilkinson,  and  anything  that  White  did 
for  the  purpose  of  giving  effect  to  the 
contract  must  be  considered  as  done  by 
the  plaintiff.  In  my  opinion,  as  a  matter 
of  law,  if  the  plaintiff  having  such  a  con- 
tract as  he  had  with  the  defendant, 
introduced  the  subject  of  the  ship  to  the 
agent  of  the  proposing  buyer,  that  is 
equivalent  to  an  introduction  to'  the 
buyer  himself,  because  as  between  the 
agent  of  the  vendor  and  the  agent  of  the 
purchaser,  the  agent  represents  the  pur- 
chaser himself,  and  every  communication 
made  by  him  to  the  agent  for  the  vendor 
mast  be  considered  as  made  by  the  buyer 
to  the  vendor  himself.  Then  we  have  to 
consider  whether  at  the  time  of  the  com- 
munication Wise  was  the  agent  of  the 
purchaser.  I  think  he  was  ;  for  at  that 
time  he  was  authorised  to  act  for  Learoyd 
with  reference  to  the  purchase  of  a  ship. 
The  communication,  then,  that  the  ship 
was  for  sale,  was  made  to  Wise  at  a  time 
when  he  might  properly  be  considered  as 
agent  for  Learoyd,  and  therefore  the 
plaintiff  is  entitled  to  recover,  not  on  the 
ground  that  Wise  made  the  communi- 
cation to  Learoyd  as  agent  for  the 
plaintiff,  but  that  Wise  must  be  con- 
sidered in  the  transaction  as  agent  for 
Learoyd. 

Then  it  is  said  there  was  a  revoca- 
tion of  the  plaintiff's  authority.  But 
the  principal  cannot  defeat  the  agent's 
right  to  commission  when  the  agent 
who  has  been  employed  has  already 
before  the  revocation   done  all  that  is 
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necessary  to  earn  it.  If  it  were  so,  a 
dishonest  principal  could  always  defeat 
the  claim  of  the  agent.  As  soon  as  he 
knew  that  the  agent  was  in  commnni- 
cation  with  some  one  who  was  likely  to 
become  a  purchaser  he  might  put  an  end 
to  his  authority,  though  that  had  already 
been  done  which  would  lead  to  a  sale. 

I  quite  agp:«e,  however,  that  the  letter 
of  the  ISth  of  March  cannot  be  con- 
sidered as  a  revocation  of  authority.  It 
probably  refers  to  some  particular  step, 
such  as  the  proposed  journey  to  Aberdeen 
or  Hartlepool,  and  merely  indicates  an 
opinion  that  nothing  can  be  done  at  pre- 
sent. 

I  do  not  decide  this  question  on  any 
supposition  that  the  defendant  was  guilty 
of  fraud.  There  is  no  question  of  firand 
in  the  case,  but  merely  the  question 
whether  the  plaintiff  is  entitled  to  his 
commission  under  the  contract,  and  I 
only  need  add  that  if  the  plaintiff  was 
otherwise  entitled,  nothing  which  passed 
between  the  defendant  and  Wise  could 
defeat  his  claim.  If  the  plaintiff  ag^reed 
to  pay  a  commission  also  to  Wise,  that  is 
his  own  fault. 


Solicitors— logledew,  Ince  &  Oreening,  for  plain- 
tiff; Lumley  &  Lnmley,  for  defendant. 


[IN  THE  OOHHON  PLEAS  DIVISION.] 

THB    OOMPANT    OF    THB   PEO- 
PBIBTOBS  OF  THB  SHXFFIELD 

WATEBWOBKS    (oppeJZanfa) 
V.  WILKISSON  (r«|pondan<). 

THE    SAUB   V.    COBBIDOB    (jB- 

spondent). 


1879. 
Mar.  14, 18. 


Water— Waterworks  Olaiues  Act,  1847 
(10  ^  11  Vict.  c.  17)— St^Jy  of  Water  to 
Houses  —  Supply  after  Water  had  been 
stopped  for  Arrears  of  Water-rate. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  145.] 


Vox..  48.— Q.B.,  OP.  &  EzoH. 


[IN  THB  COMMON  PLEAS  DIVISION.] 

1879.  1  TH8  DUKB  OF  NOBFOLE  V.  THB 
£&y  17.  J    BEV.  OEOBaB  ABBDTHNOT. 

Ghureh  —  Private  Chapel  annexed  to 
Ohurch — Ohancel — Evidence  of  Acts  of 
Oumership. 

The  church  of  St.  Ntchohis,  Arundel, 
regarded  as  one  building,  is  a  cross  church, 
with  a  nave  and  aisles,  a  central  tower, 
transepts  rather  shorter  than  would  be  usual 
in  a  church  of  such  proportions,  and  east- 
ward of  the  central  tower  and  transits,  a 
building  called  the  FUzalan  Chapel,  which 
occupies  the  place  commonly  filled  by  the 
parish  chancel,  but  which  has  never  been 
used  as  sv^h : — 

Held,  by  Lobd  Colebidoe,  C.J.,  on  mo- 
tion for  jvdgtnent,  on  evidence  of  nwmerous 
acts  of  ownership  by  the  plaintiff  and  his 
ancestors  for  more  than  three  hundred  years 
in  respect  of  such  chapel,  to  the  exclusion  of 
the  vicar  and  his  parishioners,  and  on  do. 
ewmentary  title,  beginning  from  the  time  of 
the  founder  in  the  fonrteenth  century,  not 
inconsistent  with  such  rights  of  ownership, 
that  the  said  FUzalan  Chapel  was  the  pri- 
vate property  of  the  plaintiff,  and  not  the 
parochial  ehaniBel  of  the  ehwrch. 

Statement  of  Cladi. — 1.  The  plaintiff 
is  tenant  in  tail  male  in  possession  of  a 
piece  of  land  with  the  building  thereon 
called  the  Fitzalan  Chapel,  in  the  parish 
of  Arundel,  in  the  county  of  Sussex. 

2.  On  or  about  the  2nd  of  July,  1877, 
the  defendant,  by  himself  and  his  servants, 
broke  and  enterod  the  said  piece  of  land 
and  building  of  the  plaintiff,  and  wrong- 
fully palled  down  and  destroyed  a  certam 
wall  therein,  and  divers  of  the  bricks 
composing  the  said  wall. 

3.  The  defendant  threatens  and  intends 
to  commit  similar  trespasses  and  injuries 
on  and  to  the  said  premises,  unless  he  is 
restrained  by  the  injunction  of  the 
Court. 

The  plaintiff  claims  1002.  damages, 
and  the  costs  of  the  action ;  and  an  in- 
junction to  restrain  the  defendant,  hia 
servants,  agents  and  workmen,  &om  fur- 
ther entering  upon  the  land  and  building, 
and  from  doing  further  damage  to  tSis 
wall. 
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The  statement  of  defence  and  counter- 
claim,  80  far  as  is  material,  was  as  fol- 
lows : — 

8.  Before  and  at  the  time  of  the  al- 
leged trespasses,  the  defendant  was,  and 
stul  is,  yicar,  inonmbent,  and  officiating 
minister  of  the  church  of  the  parish  of 
Arundel. 

4.  The  building  mentioned  in  the  first 
paragraph  of  the  statement  of  claim  is  the 
great  chancel  or  choir  of  the  ancient 
church  of  the  parish  of  Arundel,  and  the 
defendant,  as  and  being  such  vicar,  in- 
cumbent and  officiating  minister  as  afore- 
said, was  and  is  entitled  to  the  possession 
of  the  gna,t  chancel  or  choir  and  of  the 
nave  of  the  said  church,  and  also  was  and 
is  entitled  to  have  free  ingress  and  egress 
betwixt  the  great  chancel  and  naye,  and 
also  to  have  the  light  and  air  pass  with- 
out obstruction  betwixt  the  great  chancel 
and  nave. 

5.  The  vicar  of  the  said  church  for  the 
time  being  has  ns  such  always  been  pos- 
sessed of  the  nave  of  the  said  church  of 
the  parish  of  Arundel,  which  nave  has 
also  adjoined  the  piece  of  land  in  the  first 
paragraph  of  the  statement  of  claim  men- 
tioned ;  and  the  defendant,  as  such  vicar, 
was,  at  the  time  of  the  alleged  trespasses, 
so  possessed  as  aforesaid.  The  vicar  of 
the  said  church  has  been  accustomed  to 
have  the  light  and  air  enter  into  the  said 
nave  through  a  certain  ancient  arch  and 
screen,  and  has  always  been  accustomed 
to  pass  through  the  said  arch  into  and 
from  the  said  nave.  The  said  vicar  has 
been  so  accustomed  to  have  such  access 
of  light  and  air,  and  such  ingress  and 
egreea,  actually  and  without  interruption 
from  time  inunemorial,  or  for  forty  years, 
or  for  twenty  years,  or  for  a  long  time 
before  the  bringing  of  this  action,  and, 
except  in  the  case  of  the  access  of  light 
and  air  for  such  period  of  twenty  years, 
such  user  has  been  of  right. 

6.  The  user  in  the  last  paragraph  men- 
toned  establishes  the  defendant's  right  to 
the  said  access  of  light  and  air,  and  his 
right  to  the  said  ingress  and  egress,  un- 
der 2  &  3  Will.  4.  c.  71,  or  by  prescrip- 
tion, or  in  virtue  of  a  grant  or  charter 
now  lost,  of  which  the  former  existence  is 
to  be  presumed  or  in&rred,  or  otherwise ; 
and  the  defendant  relies  on  such  rights, 


or  one  of  them,  as  a  justification  for  his 
acts. 

[There  was  also  a  justification  by  the 
defendant  as  "  one  of  the  parishioners  or 
one  of  the  inhabitants  of  the  said  parish 
of  Arundel."] 

10.  The  plaintiff  wrongfully  and  im- 
properly, and  without  the  consent  or 
authority  of  the  ordinary,  or  of  the  de- 
fendant, or  of  the  parishioners  or  inhaln- 
tants,  erected  the  wall  mentioned  in  the 
second  paragraph  of  the  statement  of 
claim,  across  the  church  at  the  part  where 
the  piece  of  land  in  the  first  paragraph  of 
the  statement  of  claim  mentioned  adjoins 
the  nave,  thereby  completely  separating 
the  said  piece  of  land  from  the  nave,  and 
wrongfully  obstructing  and  interfering 
with  the  defendant's  possession  of  the 
said  pieoe  of  land,  as  and  being  the  great 
chancel  and  nave,  and  the  defendant's 
right  to  free  ingress  and  egress,  and  the 
passage  of  light  and  air  betwixt  the  said 
piece  of  land,  as  and  being  the  great 
chancel  and  nave,  and  the  passage  of 
light  and  air  through  the  said  arch  and 
screen. 

11.  The  defendant,  because  the  wall  so 
obstructed  and  inteifered  with  some  or 
one  of  the  rights  hereinbefore  claimed  by 
him,  necessarilv  pulled  down  and  de- 
stroyed the  wall,  or  port  thereof,  doing 
no  unnecessary  damage  in  that  behalf; 
which  pulling  down  and  destroying  were 
the  trespasses  complained  of. 

The  defendant  claimed  by  way  of 
counter-claim: — 1.  1002.  damages  in  re- 
spect of  the  wrong^l  erection  and  con- 
tinuance of  the  said  wall  by  the  plaintiff. 
2.  An  injunction  restraining  the  plaintiff 
from  continuing  the  wall,  or  so  much 
thereof  as  hindered  or  obstructed  any  of 
the  rights  claimed  lay  the  defendant,  and 
ordering  the  plaintiff  to  remove  the  wall, 
or  such  part  thereof  as  aforesaid,  and  to 
restore  the  church  and  the  site  of  the 
wall  to  the  condition  in  which  they  were 
before  the  plaintiff  began  to  build  the 
said  wall. 

The  plaintiff,  in  reply,  set  out  the  pro- 
vision against  alienation  contained  in  an 
Act  of  3  Car.  1,  for  the  settlement  of  the 
family  estates  of  the  Earls  and  Dukes, 
and  denied  that  the  building  in  question 
was  the  great  chancel  or  choir  of  the  pa- 
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rish  dhnfch,  as  alleged,  or  lihat  the  de- 
fendant or  the  parishioners  of  Arundel 
possessed  or  had  exercised  the  rights 
oloimed  therein.     Issue  thereon. 

The  case  was  tried  before  Lord  Cole- 
ridge, G.J.,  without  a  jury,  and  was 
argued  on  motion  for  judgment  by 

Dr.  Stephens  (C  Bowen  and  Br.  Wal- 
ter PhilUmore  with  them),  for  the  plain- 
tiff, and  by 

Oharlei  (Jeune  with  him),  for  the  de- 
fendant. 

Owr.  adv.  vuU. 

The  following  judgment  was  given  (on 
Mot  17)  by 

LoBD  GOLBBIDQI,  C.J. — This  is  an  ac- 
tion of  trespass  for  breaking  down  a  wall 
built  on  the  plaintiff's  land.  The  defend- 
ant is  the  vicar  of  the  parish  of  Arundel, 
and  he  pleads,  in  substance,  that  the  wall 
was  built  so  as  to  obstruct  his  right  of 
entrance  into  the  chancel  of  his  church, 
and  to  prevent  the  passage  of  light  and 
air  from  the  chancel  to  ue  church,  and 
that  he  broke  down  the  wall  because  it 
obstructed  and  interfered  with  his  rights. 
The  case  was  tried  before  me  without  a 
jury,  and  I  reserved  my  judgment  on  the 
conclusion  of  the  hearing,  rather  because 
of  its  interest  and  importance  than  that 
I  had  any  seriona  doubt  as  to  the  view 
which  it  is  now  my  duty  to  express. 

Its  interest  and  importance,  however, 
are  rather  in  the  past  than  for  the  future, 
and  arise  chiefly  out  of  the  ancient  insti- 
tutions and  great  historical  families  of 
which  during  the  evidence  and  the  ar- 
guments we  heard  so  much,  The  prin- 
ciples of  decision  are  simple  and  familiar, 
and  whether  I  apply  them  rightly  or 
wrongly  can  be  of  little  consequence  ex- 
cept to  the  parties  to  this  particular  pro- 
ceeding ;  for  the  facts  of  this  case  are,  as 
tax  as  1  know,  peculiar.  Neither  my  own 
limited  knowledge,  nor  the  far  wider 
learning  and  research  of  the  able  coun- 
sel engaged  in  the  argument  have  fur- 
nished me  with  any  case  exactly  in  point, 
or  even  with  one  in  which  the  circum- 
stances are  so  far  analogous  as  to  afford 
me  either  an  authority  or  a  guide.  I 
have  also  received  many  oommunications 
since  the  hearing  of  the  case  from  a  great 


variety  of  persons,  which  I  have  not  sent 
to  the  parties  in  the  action  before  me,  only 
because  they  had  no  real  bearing  upon  the 
case,  being  no  more  than  statements  of  what 
the  writers  supposed  to  be  the  legal  rights 
of  persons  in  respect  of  other  chapek  in 
other  churches  under  other  circumstances. 
I  did,  indeed,  at  the  close  of  the  hearing 
invite,  not  further  argument,  but  further 
information  on  one  definite  point,  namely, 
whether  an  integral  portion  of  any  church 
(the  church  being  one  and  undivided, 
considered  architecturally)  had  ever  itsdf 
been  called  in  any  authentic  legal  or  his- 
torical document,  not  chancel,  or  chapel, 
or  chantry,  or  choir,  or  aisle,  but  church. 
It  was  perhaps  unwise  to  invite  any  com- 
munication after  the  close  of  a  full  and 
deliberate  argument ;  but  though  I  have 
received  various  papers,  they  have  none 
of  them  been  confined  to  this  definite 
point,  nor  has  any  one  conveyed  to  me 
the  information  I  desired.  It  was  not  a 
matter  decisive  of  the  case,  though  it 
leaves  the  interpretation  of  one  interest- 
ing document  conjectural  or  doubtful.  I 
proceed  to  state  what  I  conceive  to  be 
the  fair  effect  of  the  documents  and  facts 
proved  before  me,  and  if  these  are  accu- 
rately set  forth,  the  conclusion  almost 
inevitably  follows. 

It  is  not  very  clear  what  were  the  re- 
lations between  the  parish  of  Arundel 
and  the  small  monastic  body  which  at 
the  time  of  the  Norman  Conquest,  or  very 
soon  after  that  event,  was  undoubtedly 
established  there ;  nor,  except  as  a  mat- 
ter of  antiquarian  curiosity,  is  it  at  all  im- 
portant to  ascertain  them.  It  is  indeed 
clear  that  they  were  rectors  of  the  parish 
and  performed  the  sacred  offices  in  the 
parish  church  of  Arundel,  then  as  now 
dedicated  to  St.  Nicolas.  But  the  retd 
history  of  the  case  begins  with  the  founda- 
tion of  the  College  of  Arundel  by  Richard, 
Earl  of  Arundel  and  Surrey,  in  the  third 
year  of  Richard  2,  a.d.  1379  or  1380.  I 
mention,  to  shew  tiiat  I  have  not  forgot- 
ten, but  I  do  not  think  it  the  least  necessary 
here  to  comment  in  detail  upon  the  in- 
quisition of  the  3rd  Richard  2,  which 
rorewent  the  license  of  the  King.  The 
license  of  the  King  to  the  Earl  for  the 
foundation,  the  instrument  by  which  the 
Earl  founded,  and  the  statutes  by  which 
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he  ordered  the  gOTemment  of  the  col- 
lege, are  all  preserved.  The  license  is 
in  Dngdale ;  the  other  dooaments  are 
preserved  in  the  registry  at  Chichester, 
and  have  been  produced  before  me.  The 
monastic  priory  was  suppressed,  dis- 
BolTed  or  annulled  (adnuUare  and  cuiiiid- 
latio  are  the  words  used)  ;  at  any  rate,  it 
ceased  to  exist,  and  a  college  consisting 
of  twelve  seculars,  called  chaplains,  and 
a  master  or  warden,  was  created  in  its 
■tead.  Both  in  the  royal  license  and  in 
the  instrument  of  foundation  the  priory 
is  said  to  have  existed  "  tn  f  Ae  parochial 
ohureh  of  Arundel "  (1)  and  "  in  the  paro- 
ehiai  e^treh  of  St.  Nieolat,  Arundel "  (2). 
The  Eiarl  is  empowered  by  the  license  to 
ffive  a  name  to  the  OoUege,  and  when  he 
founds  it,  he  says  it  is  to  be  "  ad  honorem 
Omnipotentis  Trinitatis,  Patris,  Filii,  et 
SpiriMls  Sancti,  ipsius  Ecclesiss  jam  pa- 
troni,  GloriossB  Viimnis  Marise  omniam- 
que  sanctorom."  The  7th  chapter  of  the 
statutes, — ^it  being  recited  that  the  col- 
lege "in  Bcclesia  pnedicta"  (t.e.  the  parish 
oharoh  of  St.  Nicolaa)  "ad  angmenta- 
tionem  Divini  coitus  pro  noto  sit  astric- 
tnm,"  goes  on  to  enact  that  the  members 
of  the  college  are  to  reside  "  in  ipso  col- 
legio,"  and  are  never  to  absent  themselves 
"a  quibuscunque  ofiBciis  Divinis  in  ed 
ecoleiid  observandis."  It  enacts  farther 
in  great  detail  the  duties  of  the  members 
in  respect  to  the  divine  ofiBces,  so  that 
the  ofBees  "  in  eocleei&  prsefatft  provisinB 
et  honorificentius  celebrentar  ;"  and,  for- 
ther,  tJiat  none  of  the  members  of  the 
college  shall  g^  to  perform  service  "  ad 
ecclesias  conviciuas,"  manifestly  neigh- 
bouring parish  churches,  except  in  cer- 
tain cases  specified  in  the  statute.  The 
8th  chapter  makes  provision  for  the  cele- 
bration of  divers  masses, — one,  "  magna 
missa,"  "in  magno  altari ;"  another, 
"  missa  de  QlorioB&  Virgine,"  "  ad  sum- 
mum  altare,"  till  a  special  altar  for  the 
Virgin  shall  be  provided, — and  other 
masses,  all  to  be  celebrated  "  in  dict& " 
or  in  "  e&dem  ecclesi^."  It  also  provided 
that,  on  certain  occasions,  "  post  magnam 
Twiau^m  in  eatuxllo  oelebratam,"  certain 
psalms  and  prayers  shall  be  recited  in 


8! 


Deed  of  SVrandation. 
BoyallioenM. 


the  eihoir, — "  chancel "  and  "  oh(nr  "  being 
used  apparently  as  synonyms.  And, 
fiirtiier,  that  certain  masses  shall  be  cele- 
brated "  ad  diversa  altaria,"  so  that  the 
parishioners  "  dicte  ecclesisB  "  and  others 
may  hear  them.  So  far  is  the  language 
of  these  documents. 

It  appears,  ftirther,  that  the  whole 
fabric  as  it  stands  now  is  of  substantially 
the  same  date,  and  was  probably  all  built 
continuously,  with  no  break  between  the 
building  of  one  portion  and  another,  at 
the  close  of  the  14th  or  the  very  begin- 
ning of  the  15th  century.  It  appears 
also  that  the  iron  lattice-work  or  grille 
filling  the  arch  which  would  be  com- 
monly called'  the  chancel  arch,  is  as  old 
as  the  building,  and  that  the  lock  and 
key  in  it  are  of  the  same  date. 

It  may  be  convenient  shortly  to  state 
that  the  church,  regarded  as  one  build- 
ing, is  a  cross  church,  with  a  nave  and 
aisles ;  a  central  tower ;  transepts  rather 
shorter  than  would  be  usual  in  a  church 
of  such  proportions ;  and,  eastward  of 
the  oentnJ  tower  and  transepts,  the  dis- 
puted building  consisting  of  a  long  and 
beautiftdly  proportioned  chapel  occupy- 
ing the  place  commonly  filled  by  the 
parish  chancel ;  a  north  aisle  called,  and 
no  doubt  rightly  called,  the  Lady  Chapel ; 
and  at  the  north-east  comer  a  room  pro- 
bably originally  used  as  a  sacristy,  now 
disused,  out  which,  as  will  appear  in 
more  detail  by-and-bye,  was  for  many 
years  used  as  a  schoolroom,  and  as  the 
place  where  the  elections  to  the  office  of 
mayor  certainly,  and  I  think  to  other 
offices  in  the  corporation  of  Arundel, 
habitually  were  held. 

I  am  of  opinion  that  the  chnrdi  spoken 
of  in  these  documents  is  the  whole  parish 
church  of  St.  Nicolas,  Arundel, 'including 
what  is  now  used  by  the  parish,  and 
what  is  claimed  by  the  Duke  of  Norfolk. 
Speaking  only,  as  only  I  can  speak  as  a 
man  of  crdinary  education  and  experience, 
I  cannot  help  knowing  that  there  are 
numerous  instances  in  different  parts  of 
England  of  ohnrohes  still  called  collegiate, 
which  were  before  the  Beformation  the 
churches  of  collegee  of  secular  priests, 
which  were  also  the  churches  of  parishes 
of  which  these  oolites  were  rectors, 
the  freeholds  of  which  ohxuches  were  in 
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thfr  oollegea  in  the  sense  in  vliioh  the 
fireehold  of  any  choroh  ia  in  an  ordinary 
eccleaiastioal  rector  and  in  which  the 
pariBhionerB  had  certain  rights  and  the 
ooUeges  had  certain  other  rights, — rights 
coexisting  and  not  conflicting ;  which 
churches  were  nevertheless  one,  not  two, 
and  that  not  merely  arohiteotarally  and 
to  the  eye,  but  really  and  in  law. 

We  shall  see  as  we  go  on  whether  the 
documents  shew  that  in  after  time  it  was 
different;  but,  at  and  soon  after  the 
foundation  of  the  college,  I  do  not  at  all 
doubt  that,  if  it. had  been  asked  what 
was  the  parish  church  of  Arundel,  the 
present  church  of  St.  Nicolas  in  its  ar- 
chitectural integrity  would  have  been 
pointed  out ;  and  if  it  had  been  asked 
what  was  the  chorch  of  the  college  of 
the  Holy  Trinity  of  Arundel,  the  ques- 
tioner would  have  been  shewn  the  very 
same  building  in  its  architectural  integ- 
rity ;  yet,  as  the  grille  shews,  the  college 
practically  had  the  exclusive  use  of  l£e 
part  eastward  of  it,  the  parishioaers  as  a 
rule  had  the  use  only  of  the  nave  with  its 
aisles  and  of  the  traoosepts.  It  may  be  that, 
as  we  were  told  by  a  very  great  and 
learned  architect,  the  pulpit  in  the  nave, 
and  the  high  altar  at  the  extreme  east 
end  of  the  church,  which  was  in  view 
from  the  pulpit,  were,  as  he  phrased  it, 
"  worked  together,"  meaning,  I  suppose, 
that,  as  the  preacher  could  see  the  high 
altar,  he  might,  and  perhaps  did,  direct 
the  attention  of  his  hearers  to  it  and  to 
the  sacred  elements  upon  it.  Bnt  the 
existence  of  the  iron-work  filling  the 
whole  arch,  a  circumstance  admitted  to 
be  most  unusual,  seems  to  me  to  shew 
that  there  may  have  been  a  reservation 
to  the  college  and  to  its  members  only 
of  that  part  of  the  church  which  was  east, 
ward  of  the  iron- work.  That  the  Earl  of 
Arundel  who  founded  the  college  and 
Imilt  the  church  might,  if  he  pleased,  so 
distribute  his  gift  between  the  college 
and  the  parishioners  is,  I  think,  quite 
clear.  There  is  nothing  in  the  docu- 
ments I  have  examined  to  shew  that  he 
did  not.  Is  there  anything  in  those 
which  follow  P  Certainly  not,  in  my  opi- 
nion, in  the  will  or  wills  of  Earl  Thomas, 
executed  in  30  Hen.  5,  a.d.  1415,  not 
xoany  years  after  the  foundation  of  the 


college  and  the  building  of  the  church. 
He  desires  to  be  buried  "  in  our  ooUege  of 
Arundel  before  the  high  altar;"  and, 
again,  "  in  the  choir  of  the  college  of  the 
Holy  Trinity  of  Arundel."  Neither  of 
these  expressions  appears  to  me  to  mean, 
nor  to  be  even  capable  of  meaning,  that 
the  building  now  claimed  by  the  Duke  of 
Norfolk  weu  the  college,  which  it  cer- 
tainly was  not  either  in  1415  or  at  any 
other  time ;  both  of  them  appear  to  me 
to  imply  that  in  1415,  this  building  was 
a  part  of  the  college  in  the  sense  that 
either  it  belonged  to  the  college  or  was 
at  least  a  building  in  which  the  college 
had  peculiar  and  perhaps  exclusive  rights. 

I  do  ^ot  think  that  anything  is  to  be 
gathered  from  the  admissions  by  the 
Bishops  of  Chichester  to  the  vicarage 
of  Arundel  and  to  the  mastership  of  the 
college  of  Arundel,  several  of  which  to 
eaph  office  between  the  jears  1405  and 
1528  have  been  put  in  evidence.  They 
shew  that  there  was  besides  the  rectory  a 
vicarage  of  Arundel,  to  which  the  college 
presented  and  the  bishop  institutMt, 
sometimes  a  member  of  the  college  and 
sometimes  not.  Bnt  this  shews  nothing, 
and  the  instrument  by  which  the  vicarage 
was  created,  and  which  might  posoiUy 
have  shewn  something,  does  not  exist,  or 
'  at  any  rate  has  not  been  produced. 

Bnt  there  is  a  document  of  1511  to 
which  both  sides  have  appealed, — the 
Duke  as  shewing  that  at  that  date  the 
building  he  now  claims  belonged  abso- 
lutely to  the  coUege  and  that  the  parish 
had  no  rights  therein, — ^the  vicar  of 
Arundel  as  shewing  that  this  building 
was  then  really  the  great  chancel  of 
Arundel  church ;  and  he  thence  contends 
that,  if  this  was  so  in  1511,  nothing  has 
happened  since  to  deprive  it  of  its 
character.  The  document  is  curious.  It 
appears  that  in  1511  there  had  been  dis- 
putes between  the  college  and  the  cor- 
poration and  parish  of  Arundel  as  to  the 
repair  of  "  y*  crosse  partes,"  or,  as  we 
should  now  say,  the  transepts,  the  bell- 
tower  of  the  church,  and  the  bells  and 
bell-fumiture  therein ;  and  that  all  parties 
had  agreed  to  submit  the  matters  for 
arbitration  to  the  then  Earl  of  Arundel 
and  the  then  Bishop  of  Chichester!  These 
"crosse  partes"  are  described  as  going  from 
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south  to  north  "  inter  chomm  et  navem 
ecclesise;"  and  the  award  of  the  Earl 
and  Biahop  was  as  follows :  The  college 
are  solelj  to  repair  the  south  transept, 
"  qusB  cancelluB  parochialls  vulgariter 
nunonpatur;"  the  corporation  and  the 
parish  are  solely  to  repair  the  north 
transept  and  the  whole  of  the  nave  and 
its  aisles ;  and  the  expense  of  keeping  up 
and  repairing  the  bell-tower,  bells  and 
bell-furniture  is  to  be  defrayed  by  the 
corporation  and  parish  on  the  one  part 
and  the  college  on  the  other  part  in  equal 
moieties.  I  do  not  notice  the  temporary 
provision  as  to  the  key,  as  it  applies  to 
the  bell-tower  on^. 

Such  is  the  effect  of  this  document ; 
and  it  appears  to  me  to  make  out  with 
tolerable  certainty  several  propositions. 
First,  that  in  1511  the  whole  building 
was  commonly  spoken  of  as  one  church. 
Next,  that  the  parish  did  at  that  time  in 
fact  use  the  south  transept  as  their  chan- 
cel, and  that  the  south  transept  was 
commonly  called  the  parish  chancel. 
Next,  that  at  that  time  in  &ct  the  build- 
ing now  in  diaput«  was  not  used  as  a 
chancel  by  the  parish,  and  that  the  high 
altar  of  the  parish  was  not  then  there. 
Next,  that  the  college  were  charged  with 
the  repair  of  the  parish  chancel  as  well 
as  with  that  of  uie  disputed  building 
and  of  the  Lady  Chapel,  because  being 
rectors,  it  was  equitable  that  they  should 
repair  what  was  in  fact  the  chancel  of 
tiie  parish.  Next,  that,  the  nave  and 
aisles  and  north  transept  being  in  &ct  the 
portion  of  the  entire  church  used  by  the 
pMiish  other  than  their  own  chancel,  it 
was  fair  that  the  parish  should  repair 
them.  Lastly,  that  the  bell-tower  and 
the  bells  therein  being  used  alike  for  the 
college  services  and  for  the  parish  services, 
the  college  should  bear  half  of  that  ex- 
pense, the  whole  of  which  in  ordinary 
cases  would  have  been  borne  by  the 
parish.  Such  appears  to  me  to  be  the 
evidence  of  fact  supplied  by  the  award ; 
and  I  think  it  is  strong  evidence  to  shew 
that  the  distribution  of  the  building  be- 
tween the  collegd  and  the  parish  which 
might  have  been  made  by  the  Ejarl  who 
founded  the  college  and  built  the  church, 
was  made  by  him  in  fact  and  was  existing 


in  practice  some   130  years    after    his 
foundation. 

Then  we  come  to  the  surrender  of  the 
college  to  Henry  8,  and  the  re-gnmt 
by  Heniy  to  the  Earl  of  Arundel  of  that 
date.  These  are  interesting  documents 
apart  from  their  bearing  on  the  caae; 
for,  the  ecclesiastical  Latin  in  which  the 
surrender  is  written  appears  almost  un- 
able to  express  the  absolute  willingness 
and  eager  self-sacrifice  with  which  the 
members  of  the  college  stripped  them- 
selves of  all  they  possessed,  and  reduced 
themselves  to  beggary,  without  any  pres- 
sure whatever  from  their  most  illosteionB 
and  invincible  prince  and  lord  Henry  8. 
Becent  history  teaches  us  to  believe  im- 
plicitly the  absolute  truth  of  such  state- 
ments in  such  documents  from  such  per- 
sons at  such  a  time ;  and  no  statements 
certainly  can  be  stronger.  The  master 
or  warden  and  the  fellows  of  the  college 
or  chantiy  of  the  Holy  Trinity  of  and  in 
Arundel  surrender  to  the  King  "  totam 
cantariam  sive  collegium  nostrum  pr8»- 
dictum  ;  ao  etiam  totum  scitum,  fundnm, 
circuitum,  ambitnm  yel  procinctum,  ao 
ecdesiam  campanile  et  cimiterium  ejus- 
dem  cantarie  sive  collegii,  cum  onmibns 
et  omnimodis  domibns  edifioiis,  hortis, 
pomariis,  gardinis,  teirft  et  solo  infira 
dictum  circuitum  et  procinctum  cantarie 
sive  collegii  prssdioti."  They  then  sur- 
render their  whole  property  real  and  per- 
sonal to  the  sole  use  of  the  Sling,  his 
heirs,  successors  and  assigns ;  and  ai  the 
conclusion  of  the  document  they  warrant, 
and  assure  to  the  King,  inter  alia,  "  diotam 
cantariam  sive  collegium  nostrum,  ao 
etiam  totum  scitum,  fundum,  circuitum 
ambitum  et  procinctum  mansionem  et 
ecclesiam  nostram  prasdictam,  ac  omnia 
et  singula  maneria,"  and  so  forth. 

Much  reliance  was  placed  by  the  counsel 
for  the  defendant  upon  the  word  eedeeia 
in  the  beginning  and  end  of  this  surrender 
as  shewing  that  the  college  surrendered 
to  the  King  the  disputed  building  only ; 
for  that,  as  the  parish  church  did  not 
belong  to  them,  they  could  not  surrender 
it.  But  they  had  a  certain  property  in 
the  parish  church,  as  they  had  in  the 
churchyard,  and  what  they  had  they  sur- 
rendered.   They  had  other  rectories  and 
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benefices  belong^g  to  them  in  the 
counties  of  Sussex  and  Sonthampton,  and 
these  thej  speak  of  and  surrender  as 
*"  ecolesias  nostras  prssdictas,"  in  the 
plural,  shewing  that  they  used  "  choroh  " 
in  its  popular  and  ordinary  sense,  and 
tiiat  where  they  possessed  an  advowson 
or  a  presentation,  they  spoke  of  the  church 
connected  with  snoh  advowson  or  pre> 
sentation  as  their  church.  I  think  there 
is  no  ground  whatever  from  the  language 
of  this  surrender  for  contending  that  at 
the  date  of  it  the  architectural  whole  of 
the  parish  church  of  Arundel  was  divided 
into  two  churches ;  and  that  under  the 
term  "  eoclesia  "  only  the  building  now 
in  dispute  was  intended  to  be  or  wa9  in 
fact  surrendered. 

I  pass  to  the  re-grant  of  the  college 
and  its  possessions  (together  with  other 
properties)  by  the  King  to  the  Earl  of 
Arundel  in  the  same  year  as  the  sur. 
render.  The  King  grants  to  the  Earl 
"  totnm  scitum,  iundum,  ambitum,  cir- 
cuitum  et  procinctum  nuper  eoclesiee  col- 
legiate sive  collegii  Sanotse  Trinitatis  de 
Arundel  in  comitatn  nostro  Sussezise; 
alias  diets  nuper  collegii  sive  cantarie 
Sanct»  Trinitatis  in  villft  de  Arundel  in 
comitatn  nostro  SussezisB  modo  dissolntae. 
Ac  eoolesiam  campanile  et  cimiterium 
ejusdem  nuper  collegii  sive  cantariee. 
Ac  etiam  omnia  et  singula  messuagia, 
domos, .  .  .  infra  scitum,  ambitum,  cir- 
ouitum  et  procinctum  diote  nuper  ecole- 
sie  collegiate  collegii  sive  cantarie  prta- 
dicte  existentes  aut  dictee  nuper  ecclesie 
colleg^atee  collegio  sive  cantarin  aliquo 
modo  dudum  spectantes  sive  pertinentes ; 
ac  parcellum  possessionum  et  reven- 
tionum  ejusdem  ecclesiescollegiateB  collegii 
sive  cantarisB  dudum  existentes."  I  have 
set  out  this  somewhat  long  passage  in 
detail  to  shew  that  in  this  £>cument  col- 
legiate church,  college  and  chantry,  are 
used  over  and  over  again  as  simple  syno- 
nyms. They  are  used  in  a  precisely  similar 
collocation  at  least  a  dozen  times  more 
in  the  course  of  the  grant,  and  always  in 
a  like  sense. 

It  was  argued,  as  I  understood,  that  in 
the  grant  the  word  "  ecclesia,"  in  con- 
nection with  campanile  et  cimiterium 
might  mean,  and  that  in  truth  it  did 
mean,  the  building  now  in  dispute,  and 
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not  the  whole  church  in  its  arohiteotnisl 
integrity.  But  I  think  the  argument 
untenable.  The  King  is  careful  (see  p. 
6  of  the  printed  grant)  to  grant  to  the 
earl  only  what  the  college  surrendered  to 
him,  and  professes  to  grant  no  right  or 
estate  in  the  granted  premises  except  the 
right  or  estate  of  the  college. 

I  have  said  already  tba,t  the  college 
did  in  my  judgment  grant  the  whole 
church  to  the  king,  i.e.  according  to  their 
estate  and  right  in  it,  as  part  of  their 
property ;  and  I  have  given  my  reasons 
for  so  thinking.  If  therefore  the  college 
gn^Ated  it  in  any  sense  to  the  King,  in 
that  sense  the  King  granted  it  to  the 
EarL  The  language  also  fairly  con- 
sidered appears  to  me  to  lead  to  the  same 
result.  The  church  of  the  college  I  could 
understand  being  at  least  possibly  the  dis> 
puted  bailding ;  but  the  church  of  the  col- 
legiate ehwrek,  the  church  of  the  chanbry, 
must  mean  in  my  judgment  the  chuToh 
of  the  corporate  body  called  by  these 
various  names,  t.e.  the  church  of  which 
the  advowson  was  in  them,  the  freehold 
of  which  and  of  the  churchyard  was  in 
them,  t.e.  the  whole  undivided  church  of 
St.  Nicholas,  Arundel,  in  which  the  coU 
lege  and  the  parish  had  the  respective 
rights  which  I  have  already  indicated. 
The  grant  of  the  bells  and  lead,  amongst 
a  variety  of  other  goods  and  chattels, 
makes  no  difference ;  and  I  mention  it 
lest  I  should  be  thought  to  have  over- 
looked it. 

The  estates  of  the  Earl  of  Arundel,  and 
amongst  them  what  had  been  granted 
by  Henry  8,  became  forfeited  to  the 
Crown  hj  the  attainder  of  the  then  Earl 
in  the  reign  of  Elizabeth.  They  were  re- 
granted  to  Thomas  Earl  of  Arundel  by 
James  1,  in  the  second  year  of  his  reign. 
There  is  nothing  in  the  langnaffe  of  the 
grant  of  James  1  which  calls  for  obser- 
vation. In  the  third  year  of  Charles  1  a 
private  Act  of  Parliament  settled  certain 
estates  inalienablv  upon  the  then  Earl  of 
Arundel  and  his  heirs,  and,  in  de&ult  of 
heirs  male,  upon  Lord  William  Howard 
and  his  heirs  male, — the  present  heir 
male  being  the  Duke  of  Norfolk,  the 
plaintiff.  The  value  of  this  Act  is  only 
as  a  piece  of  evidence  respecting  the 
names  which  certain  things  bote  at  the 
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time  when  it  was  passed ;  for  it  gprants 
nothing ;  it  only  settles  and  assures  what 
was  already  the  Earl's.  But  it  is  to  be 
obeerred  that  it  treats  as  properly  and  as 
subjects  of  settlement  things  the  property 
in  which  and  the  rights  in  respect  of 
which  were  of  vety  Tarioos  sorts.  It 
settles,  for  instance,  the  borough  of 
Arundel,  the  manor  of  Arundel,  the 
rectorie  of  Arundel,  the  forest  of  Arundel, 
the  collie  house  called  the  college  of 
Arundel,  the  almshouse  of  Arundel,  with 
&  great  mnltitude  of  other  things,  each, 
it  is  to  be  assumed,  according  to  the 
estate  and  interest  which  the  Earl  of 
Arundel  then  had  in  them  respectively. 
A  sum  of  2101.  a  year  is  reserved  out  of 
certain  properties,  to  be  paid  to  the 
Fishmongers'  C!ompany  in  London,  to  be 
by  them  expended  in  repairing  "the 
castle  of  Arundel  and  the  chapel  ad- 
joining to  the  church  of  Arundel  wherein 
some  of  the  Earls  of  Arundel  lye  buried ; " 
and  some  reliance  was  placed  in  argn. 
meat  upon  these  last  words.  But  they 
are,  after  all,  a  description  only  in  a 

frivate  Act  of  Parliament ;  and,  though 
do  not  at  all  doubt  that  they  describe 
the  building  now  in  dispute,  they  do  not 
by  themselves  shew  its  legal  relation  to 
the  church,  still  less  do  they  ascertain 
whether  this  chapel  was  then  used  as  a 
chancel,  as  it  might  have  been,  or  whether 
it  was  then  as  it  had  been  for  many  years 
practically  separated  off  from  the  rest  of 
the  boilding.  And  no  evidence  was 
given  hefore  me,  either  from  the  Fish- 
mongers' Company  or  otherwise,  to  shew 
that  the  sum  mentioned  in  the  Act  of 
Charles  had  been  or  was  still  paid  to  the 
company,  or  on  what  pait  of  the  whole 
fabric,  if  on  any  part,  the  money  had 
been  or  was  expended  by  the  company  if 
they  received  it. 

This  ends  what  may  be  called  the 
documentary  title  to  this  building.  There 
is  no  language  in  my  opinion  in  any  part 
of  it  conclusive  either  for  the  plaintiff  or 
the  defendant.  The  founder  may  have 
intended  to  grant  to  the  college  the  ex- 
clusive use  of  BO  much  of  the  church  as 
lay  eastwards  of  the  transept.  His 
language  is  at  least  patient  of  such  an 
interpretation;  and  the  award  of  the 
Bishop  and  the  Earl  in  1511  is  at  least 


some,  I  think  myaelf  it  is  strong,  eridonoe 
to  shew  that  the  usage  of  many  years  had 
at  that  time  so  interpreted  it.     Whatever 
the  college  had  from  the  founder  passed 
from  Henry  8  to  the  Earl  of  Arundel, 
and  from  Heniy  Earl  of  Arundel  to  the 
Buke  of  Norfolk.     If  the  words  of  giants 
are  ambiguous  or  vague  (I  say,  if  they 
are  so,  because  in  my  opinion  the  words 
here  are  plain  enough),  it  is  common  law 
and  common  sense  to  have  recourse  to  the 
evidence  of  fact  to  explain  them.     What 
have  been  in  fact  the  rights  enjoyed  ever 
since  the  Reformation  in  respect  of  this 
building  by  the  Earls  of  Anmdel  and 
their  successors  the  Dukes  of  Norfolk  ? 
The  answer  must  be,  the  most  absolute 
rights  of  ownership  which,  regard  being 
had  to  the  nature  of  the  property,  were 
ever  proved   in  a   Court  of  justice.     I 
confess  that,  when  I  sat  to  try  this  cause, 
knowing  nothing  about  it  but  what  the 
pleading^  disclosed,  and  having  passed  a 
day  at  Arundel  endeavouring  to  get  into 
my  mind  a  clear  view  of  the  buildings 
and  of  their  surroundingfs,  I   folly   ex- 
pected that  there  would  be  disputed  or 
conflicting  facts,  that  at  the  least  there 
would  be  some  things  proved  which  would 
call  upon  the  plaintiff  for  careful  explana- 
tion.    But  there  is  scarcely  a  fact  proved 
by  the  plaintiff  which  has  been  disputed ; 
scarcely  anything  which  can  be  called  a 
fact  proved  on  the  part  of  the  defendant. 
I  proceed  to  state  some  of  the  facts  of 
ownership,  most  of  them  undisputed,  all 
established    before    me  by   the  clearest 
proof.     Since  the  surrender  of  the  college 
to  the  King  in  1544,  no  act  of  religions 
worship  has  taken  place  within  the  walls 
of  the  disputed  building,  with  the  ex- 
ception of  the  reading  of  the  Church  of 
England  burial  service  over  some  of  the. 
bodies  which  have  been  interred  therein, 
— an  exception  which  I  will  separately 
notice.    No  prayers  have  been  said ;  no 
Holy  Communion  has  been  administered. 
Daring  the  whole  of  that  time  the  plain- 
tiff and  his  predecessors  have  claimed  to 
exclude,  and  have  in  fact  excluded  the 
vicar  and  the  parishioners  from  the  whole 
of   the    disputed    building.       The    iron 
lattice-work  was  locked  on  the  eastern 
side,  and  the  Earls  or  Dokes  have  kept 
the  key.    In  the  &et  that  the  lock  was 
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on  the  eastern  ade  there  is  nothing :  bat 
it  ia  quite  otherwise  as  to  the  costody  of 
the  key.  There  are  other  entrances  to  it, 
and  of  those  likewise  the  keys  have  been 
kept  in  the  same  cnstody.  In  1858,  the 
key,  not  of  the  lattice-work,  but  of  a 
door,  was  lent  by  the  then  Doke  to  the 
then  vioar ;  but  after  a  while  it  was  re- 
claimed by  the  Dake  and  returned  by  the 
vicar.  Vaults  have  been  made  and  in- 
terments hare  taken  place  in  the  building, 
both  in  that  part  of  it  which  has  been 
caUed  the  Fitsalan  Chapel,  and  in  that 

Sirt  which  no  doubt  was  the  Lady 
hapel,  at  the  sole  pleasure  of  the  Dukes. 
No  faculty  has  been  applied  for,  no  regis- 
tration has  taken  plaice,  no  fees  have 
been  paid  in  respect  of  such  vaults  and 
such  interments.  Further,  the  Dukes 
have  at  their  pleasure  disinterred  bodies 
in  this  building,  and  have  changed  the 
places  of  their  sepulture,  without  any 
mcnlty  being  obtained  for  the  purpose. 

These  are  acts  done  by  the  predecessors 
of  the  plaintiff,  and  done  daring  more 
than  three  hundred  years,  with  nottdng  to 
set  against  them.  The  utter  n^lect  of 
this  beautiful  and  interesting  building  by 
the  same  line  of  owners  is  almost  equal 
proof  of  the  absolute  character  of  their 
ownership.  It  is,  no  doubt,  the  privilege 
of  an  owner  to  let  his  property  &11  into 
decay ;  a  privilege  of  which  former 
Dukes  of  Norfolk  have  availed  themselves 
in  respect  of  this  building  to  the  utmost 
extent.  A  hundred  years  ago,  as  a  print 
of  that  date  shews,  there  was  a  rich 
carved  roof  which,  whether  it  was  re- 
moved or  fell  down,  at  any  rate  no  longer 
exists.  There  are  costly  and  noble  monu- 
ments of  the  Fitzalans,  amongst  them  a 
t  singularly  rich  and  splendia  alabaster 
altar  tomb  with  two  recumbent  figures  on 
it,  all  in  a  state  of  dirt,  neglect  and 
mutilation,  which  fiunilies  far  less  illns- 
triouB  than  those  of  Howard  and  Mtzalan 
seldom  allow  to  exist  in  the  monuments 
of  their  ancestors.  It  was  proved  also 
that  the  boilding  had  been  used  as  a 
lumber-room  and  as  a  workshop;  and 
that  the  access  to  it  which  was  denied  to 
the  vicar  and  parishioners,  was  freely 
granted  to  the  owls  and  bats.  There 
m»y  have  been  reasons  why  this  state  of 
sqaiftlor  and  ruin  was  permitted,  of  the 
Tob  i».-4iA,  CP.  &  Sim. 
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weight  of  which  I  am  no  judge,  for  I  do 
not  know  them  ;  but,  certaonly,  a  stronger 
assertion  of  an  absolute  right  of  property 
in  a  patron  of  an  ecclesiastical  building 
than  to  exclude  every  one  from  it,  to 
treat  it  as  a  store-place  for  tools  and 
ladders,  and  to  suffer  it  to  become  almost 
a  ruin,  can  hardly  be  com^ived. 

It  is  qoite  true  that  from  time  to  time 
members  of  the  &mily  of  the  Dukes  of 
Norfolk  have  been  buned  in  the  disputed 
building,  whose  burials  are  reg^tered,  or 
who  appear  to  have  been  buried  with  the 
rites  of  the  Church  of  England ;  and  that 
in  these  latter  cases  the  body  has  been 
borne  into  it  from  the  nave  of  the  church 
through  the  iron  lattice-work  and  the 
service  said  there  by  the  vicar  or  some 
English  clergyman  representing  him.  The 
registers  from  1691  to  the  present  day 
contain  the  registry  of  sixteen  burials  of 
the  Norfolk  family ;  and  of  these  seven 
appear  to  h%ve  taken  place  with  Church 
ot  England  rites,  the  earliest  of  this  latter 
class,  at  least  so  far  as  the  registers 
afford  evidence  on  the  subject,  in  1824. 
But,  first,  this  has  been  the  exception, 
not  the  rale;  and,  whereas  the  rule  is 
very  difficult  to  explain,  except  upon  the 
view  of  the  case  presented  by  the  Duke : 
the  exceptions  are  readily  capable  of  an 
explanation,  which  renders  them  of  little 
weight  in  favour  of  that  presented  by  the 
vicar.  Every  time  that  the  Duke  buried 
without  service,  or  built  a  vault,  or  re- 
moved bodies  in  this  building — especially 
since  1847,  when  the  church  of  Arundel 
was  closed  against  burials  by  Order  in 
Council — he  was,  unless  the  building 
belonged  to  him,  breaking  the  law  and 
defying  ecclesiastical  authority.  Bat,  as 
the  burials  within  it  with  Church  of 
England  rites,  some  of  the  bodies  may 
have  been  those  of  Protestants  (for  there 
have  been  Protestants  in  the  Howard 
&mily)  or  of  Boman  Catholics  either  who 
had  had  no  objection  in  their  lives,  or  as 
to  whom  their  kinsmen  had  no  objection 
after  death,  that  the  Church  of  England 
service  should  be  read  over  their  remains. 
This  state  of  feeling  is  in  fact  not  un- 
common in  the  old  Roman  Catholic 
families  in  England ;  and  the  fact,  there- 
£Dre,  that  such  burials  as  I  have  mentioned 
have  taken  place,  though  proper  to  be 
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noticed,  cannot  countervail  the  weight 
-which  attaches  to  the  length  and  pre- 
valence of  the  contrary  practice. 

While  Bach  has  been  the  assertion  of 
property  in  respect  of  this  building  for 
more  than  three  hundred  years  on  the 
part  of  the  dnke  and  bis  predecessors, 
and  snch  the  user  to  which  they  can 
point  in  sapport  of  the  legality  of  what 
they  assert,  what  has  been  the  conduct 
on  the  part  of  the  vicar  and  the  parish- 
ioners P  Absolute  acquiescence  is  an  ex- 
pression hardly  strong  enough  to  be 
applied  to  it.  This,  indeed,  there  has 
been.  No  vioar  has  asserted  any  right ; 
no  bishop  or  archdeacon  has  attempted  to 
exercise  any  authority ;  no  churchwardens 
or  parishioners  have  ever  made  any  claim, 
till  a  very  few  years  ago,  in  respect  of 
this  building.  But  this  is  by  no  means 
all.  Articles  of  visitation  both  episcopal 
and  arcbdiaconal  have  been  put  in  before 
me,  ranging  from  1844  to  1875.  In  these 
articles  questions  are  asked  as  to  the  state 
of  repair  of  the  church  "  as  well  the  chancel 
as  the  body  thereof."  The  answers  are 
"  good,"  "  very  good,"  "  excellent ;  "  and 
this  at  a  time  when  the  utter  squalor  and 
total  disrepair  of  what  is  now  claimed  as 
chancel  was  notorious,  and  has  been 
proved.  Questions  are  asked  as  to  the 
existence  of  the  Tables  of  the  Ten  Com- 
mandments "  at  the  east  end  of  the  church 
according  to  the  canon."  The  answers 
are,  that  they  exist,  that  they  are  in 
excellent  order ;  in  one  instance,  "  quite 
a  pattern,"  is  the  parochial  language. 
This  at  a  time  when,  according  to  the 
present  contention,  the  east  end  of  the 
church  was  ruinous,  and  there  were  no 
commandments  on  it  according  to  the 
canon.  In  more  than  one  instance,  they 
are  expressly  said  to  be  in  the  chancel. 
All  these  answers  shew  conclusively  that 
the  vicar  and  churchwardens  treated  the 
south  transept  as  the  chancel ;  and  that, 
if  they  ever  heard  of,  they  expressly  ab- 
stained from  giving  any  countenance  to 
the  contention  of  the  present  defendant. 

In  two  instances  alone  is  there  some 
trace  to  be  found  of  the  present  conten- 
tion. In  1850,  the  churchwardens  state, 
in  answer  to  the  question  as  to  the  state 
of  repair  of  the  church  and  chancel,  that 
the  church  is  in  good  repair,  "  but  we 


have  nothing  to  do  with  the  chancel."  In 
1865,  the  churchwardens  at  first  state 
that  the  chancel  as  well  as  the  body  of 
the  church  is  in  very  good  repair ;  but, 
as  to  the  Ten  Commandments,  they  say 
that  they  are  "  set  up  in  the  chancel  (so 
called)  over  the  Communion  Table,  but 
the  chancel  proper  has  been  usurped  by 
the  Duke  of  Norfolk ;  and,  in  answer  to 
the  question  whether  there  have  been 
interments  recently  within  the  walls  of 
the  church,  they  say,  "  No  :  the  last  in- 
terment was  in  the  chancel  claimed  by 
the  Duke  of  Norfolk  now  as  private 
property."  These  answers  are  signed  by 
Mr.  Holmes,  a  highly  respectable  and 
intelligent  solicitor,  who  was  a  witness 
before  me,  and  who  appears  to  have  been 
one  of  the  churchwardens  of  Arundel  for  a 
orreat  many  years.  But  this  is  the  only 
mstance  in  which  this  claim  appears  while 
he  was  churchwarden.  Both  before  and 
after  1865,  he  signs  answers  in  the 
ordinary  form,  which  assume  the  south 
transept  to  be  the  chancel  of  the  church, 
and  the  east  wall  of  the  south  transept  to 
be  the  east  end  of  the  church.  He  said, 
indeed,  that  he  signed  these  answers 
without  much  thought;  but  that  can 
hardly  be  so  as  to  the  answers  of  1865  ; 
and,  as  to  the  others,  I  must  observe 
that  they  do  not  all  follow  one  form  of 
words,  that  the  language  of  them  is 
occasionally  individual  and  characteristic, 
and  that,  if  it  were  otherwise,  those  who 
sign  formal  and  important  documents  of 
this  kind  cannot  escape  from  the  fiur 
effect  of  their  language  by  saying  that 
they  used  it  carelessly ;  and,  further,  that, 
if  the  claim  now  put  forward  had  been 
persistentiy  made  in  the  answers  to  these 
articles,  I  should  undoubtedly  have  heard 
much  as  to  the  great  weight  to  be  given 
to  these  answers  from  the  learned  and 
able  counsel  for  the  defendant.  The  an- 
swers which  I  have  noticed  in  1850  and 
1865  do  indeed  shew  that  at  those  dates 
some  of  the  parishioners  at  least  held 
opinions  in  favour  of  the  claim  now  put 
forward  by  the  vicar ;  but,  as  nothing 
was  done,  at  the  furthest  and  the  utmost 
they  shew  no  more.  I  have  had  no 
articles  proved  before  me  of  an  earlier 
date  than  1844;  but,  as  far  as  they  go, 
and  m^ln'Tig  due  allowance  for  the  two 
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ezoeptioiui  I  have  noticed,  ihe  weight  of 
evidence  to  be  deduced  from  them  is 
entirely  in  favonr  of  the  Dake  and  against 
the  vicar  and  the  parish.  If,  therefore, 
I  felt  bound  to  say,  as  I  did,  that  the 
evidence  of  the  acts  done  by  the  Dake's 
predecessors  was  almost  as  strong  as 
evidence  could  be  in  favoar  of  the  plain- 
tifi*,  I  am  bound  to  say  further,  that  the 
evidence  afforded  thns  far  by  the  conduct 
of  former  vicars  and  parishioners  is  almost 
as  strong  as  evidence  can  be  against  the 
defendant. 

There  is  a  transaction  of  the  year  1848, 
between  the  Duke  of  Norfolk  and  the 
corporation  of  Arundel  which,  and  the 
building  in  relation  to  which  it  took 
place,  it  is  necessary  to  notice.  At  the 
north-east  end  of  the  Lady  Chapel  there 
is  a  small  building  connected  internally 
by  an  ancient  passage  with  the  Lady 
Chapel,  which,  it  seems  agreed,  was  used 
before  the  Reformation  as  a  sacristy. 
Down  to  the  year  1848,  at  least  withm 
tweniy  years  of  that  date,  but  from  what 
point  of  time  was  left  uncertain,  it  was 
shewn  to  have  been  used  as  a  school-room, 
and  as  the  place  where  elections  to  offices 
in  the  corporation  of  Arundel  had  an- 
nually been  held.  In  or  about  1848,  the 
Dnlro  had  turned  a  road,  had  given  a 

E'ece  of  ground  to  the  churchyard,  and 
A  built  at  considerable  expense  the 
present  town  hall  of  Arundel ;  and  by  a 
mutnal  convevance  in  1848,  the  Duke 
conveys  certain  premises  to  the  corpora- 
tion, and  the  corporation,  "  as  far  as  they 
lawfully  or  equitably  can  or  may,  convey 
to  the  Duke,  wier  alia,  the  old  school  or 
court  house  and  the  site  thereof."  I  do 
not  myself  think  this  transaction  of  any 
great  importance.  It  is  barely  thirty 
years  ago.  The  cautious  and  hesitating 
language  of  the  deed  seems  to  shew  great 
doubt  on  the  part  of  those  who  advised 
the  corporation  whether  the  corporation 
had  any  such  right  or  property  to  convey, 
and  whether,  if  it  had,  it  could  now  by 
such  an  instrument  convey  it.  As  &r  as 
it  goes,  however,  the  inference  to  be 
gathered  from  the  transaction  is  in  favonr 
of  the  plaintiff.  No  one  except  the  cor- 
poration appears  to  have  claimed  any 
right  in  tiiis  building  against  the  Duke ; 
a^  if  it  did  belong  to  the  corporation, 
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then  it  is  another  instance  of  an  integral 
part  of  an  ecclesiastical  building  having 
in  times  long  beyond  living  memory  be- 
come the  property  of  laymen,  and  having 
been  used  for  purposes  wholly  secular 
and  entirely  alien  from  those  to  which  in 
the  time  of  the  college  it  had  in  all  likeli- 
hood been  devoted. 

Why  should  I  hesitate  to  give  its  na- 
tural effect  to  evidence  such  as  I  have 
described  P  It  has  been  argued  that  the 
Dukes  of  Norfolk  were  great  and  power- 
ful noblemen,  and  that,  as  the  vicar  and 
parishioners  of  Arundel  had  no  power  to 
contest  their  usurpations ;  so  acquiescence 
in  these  usurpations  is  not  to  be  used  as 
evidence  of  their  legal  origin.  I  do  not 
know  that,  as  Judge  of  law,  or  as  in  this 
case  of  fiust,  I  can,  or  that  if  I  can,  I 
oi^ht,  so  to  deal  with  such  evidence  as 
this.  But  the  argument,  whatever  it 
may  be  worth,  is  I  think  completely  met 
by  the  fact  that,  if  the  Howards  were  a 
powerful  family,  as  in  one  sense  no  doubt 
they  were,  they  were  also  a  family  be- 
longing, not  indeed  exclusively,  but  on 
the  whole  and  generally,  to  a  religion  for 
many  long  years  proscribed  and  per- 
secuted. Their  ecclesiastical  patronage, 
if  Boman  Catholics,  was  exercised  by 
the  Universities ;  they  were,  if  Boman 
Catholics,  the  objects  of  a  penal  legisl^ 
tion  which  is  to  be  found  described  in  the 
burning  words  of  Mr.  Burke  (3),  and 
which  I  take  the  freedom  to  say  was  a 
disgrace  to  a  civilized  country;  and  I 
cannot  and'  do  not  believe,  in  fact,  that, 
if  this  bnilding  had  belonged  to  the 
parish  of  Arundel,  there  would  have  been 
no  attempt  on  the  part  of  any  vicar  or 
parishioners  to  revindicate  it,  none  on  the 
part  of  any  Bishop  of  Chichester  or 
Archdeacon  to  exercise  any  authority 
within  it,  claimed  and  held  as  it  was  by 
Boman  Catholics  during  so  many  years 
of  the  centuries  which  rolled  bv  fitim  the 
time  of  Queen  Elizabeth  to  the  time  of 
George  4. 

I  felt  some  difficulty  from  the  &ot  that 
the  Lady  Chapel  appears  to  have  been 
treated  exactly  on  the  same  footing,  and 
to  have  been  as  exclusively  as  the  Duild- 

(8)  Speech  tkt  tlie  Bristd  electum  in  1780;  S 
Bnike'B  Works,  428,  434. 
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ing  o&lled  the  Fitealan  Chapel  in  the 
possession  of  the  plaintiff  and  his  pre- 
decessors in  title,  at  least  from  the  time 
of  the  Reformation.  It  is,  as  far  as  my 
knowledge  of  each  matters  extends,  more 
difficult  to  snppose  that  the  Lady  Chapel 
was  not  originally  open  to  the  nse  of  the 
whole  parish,  than  nnder  the  circnm- 
stances  of  this  particular  case  it  is  as  to 
the  rest  of  the  building  in  dispute.  But 
the  alleged  trespass  here  committed  was 
not  on  any  part  of  the  Lady  Chapel,  and, 
except  indirectly,  no  question  arises  as  to 
the  Lady  Chapel  itself  regarded  as  a 
■eparate  building.  Further,  the  evidence 
as  tb  user  is  wholly  indistinguishable  as 
to  its  effect,  and  includes  the  Lady  Chapel 
as  well  as  tibe  rest  of  the  building.  And, 
further,  I  observe  that,  in  the  award  of 
1511,  it  seems  to  be  assumed  that  the 
college  is  to  repair  the  Lady  Chapel  as 
well  as  the  rest  of  the  disputed  build- 
ing ;  which  is  some,  indeed  is  strong 
evidence  to  shew  that  at  that  time 
the  college  had  the  exclusive  use 
of  the  Lady  Chapel,  and  that  the 
parishioners  of  Arundel  had  then  no 
rights  therein.  I  come  to  the  conclusion, 
therefore,  that,  in  this  case,  any  foots 
proved  as  to  the  Lady  -Chapel,  are  by  no 
means  inconsistent  with  the  claim  of  the 
plaintiff. 

It  is  said,  however,  as  I  understand  the 
defendant's  argument,  that,  in  an  ecclesi- 
astical building  one  and  entire,  as  this  is, 
it  is  almost  impossible  to  suppose  that 
there  would  not  be  one  and  the  same 
organisation  throughout  it,  one  and  the 
same  set  of  rights  exercised  over  all  its 
parts.  The  nave  at  Carlisle,  the  south 
transept  at  Chester,  the  Lady  Chapel  at 
Ely,  the  crypt  (I  believe)  at  Canterbury 
(but  on  this  I  speak  without  certain 
knowledge),  the  transepts  at  Merton  Col- 
lege, Oxford,  are  instances  in  which  parts 
of  a  physically  united  building  are  used 
by  different  bodies  with  different  rights. 
It  may  be  that  at  Wymondham,  at  Dun- 
ster,  and  in  several  other  places  to  which 
I  have  been  referred  in  the  very  able  paper 
of  Mr.  Freeman,  a  state  of  thmgs  more  or 
less  analogous  to  the  state  of  things  at 
Arundel  is  to  be  found.  I  do  not,  how- 
ever, go  into,  for  I  do  not  know  the  cir- 
«nmstanoes  of,  any  one  of  these  cases. 


Probably  they  differ  in  each  case,  and 
give  rise  in  each  case  to  different  con- 
siderations. Probably  a  man  bettor  in- 
formed than  myself  in  these  matters 
could  largely  multiply  the  examples.  In 
each  case  it  is  a  question  of  evidence ; 
and  in  this  case  it  appears  to  me  that  the 
evidence  shews  that  the  vicar  and  parish- 
ioners of  Arundel  never  had  any  rights  in 
what  they  now  claim  as  their  chancel. 

That  an  aisle  or  a  chancel  under  the  same 
roof  with  and  open  to  the  rest  of  a  church 
may  be  shewn  by  evidence  to  be  the  pro- 
perty of  a  private  person,  is  too  clear  for 
argument.  Such  cases  exist  in  consider- 
able numbers  in  all  parts  of  England. 
Few  of  ns  but  are  aware  of  instances 
which  establish  this  &ct.  That  there  is 
no  legal  principle  to  prevent  it  is  deter- 
mined by  the  cases  of  Ohution  v.  Frewen 
(4)  and  Ohapman  v.  Jones  (5).  The 
judgment  of  Vice- Chancellor  Kindersley 
in  the  one  case,  and  the  argument  of  Dr. 
Stephens  in  the  other,  are  indexes  to  the 
display  of  various  learning  upon  the  sub- 
ieot  in  which  any  one  who  thinks  fit  may 
mdulge.  I  think  it  enough  to  say  th^ 
the  cases  I  have  cited  establish  the  pro- 
position for  which  I  have  cited  them; 
and,  although  it  is  true  that  the  chancels 
or  chapels  which  were  the  subjects  of  de- 
cision in  those  oases  were  not  direct  con- 
tinuations of  the  nave,  it  is  obvious  that 
except  as  matter  of  evidence  this  can. 
make  no  difference  in  the  principle.  It 
may  be  more  unusual,  and  therefore  more 
difficult  to  establish  in  fact  that  a  chapel 
or  chancel  in  the  position  of  this  building 
was  not  the  parochial  chancel  of  b  church, 
and  was  a  private  chapel.  But,  once 
establish  the  proposition  that  a  chapel  or 
a  chancel  may  be  private  property,  and 
the  question  whether  this  or  that  building 
is  private  property  in  &ot  becomes  a 
question  of  proo£  I  am  of  opinion  that 
the  proof  of  this  building  being  always 
private  property  is  as  strong  as  the  nature 
of  the  case  allows. 

I  do  not  refer  to  text-books  or  to  oases 
for  the  proposition  that,. with  evidence  of 

(4)  36  Lav  J.  Bep.  Chane.  692 ;  •. «.  Law  B«p. 
2  £q.  634. 

(6)  38  Law  J.  Bep.  Bxeb.  169 ;  a.  o.  Law  Bap. 
4  Ssch.  278. 
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ihe  fact  of  possession  Bach  as  exists  here, 
a  legal  origin  for  snch  possession,  if  a  legal 
origin  is  possible,  is  to  be  presumed.  If 
an  authority  is  needed,  Jenkins  t.  Harvey 
(6),  which  was  twice  tried,  is  snfiEicient 
to  refer  to.  I  content  myself  with  say- 
ing that,  if  the  evidence  of  ezoliuiTe  user 
in  this  case  is  inaaffioient  to  establish  the 
right  of  property  in  the  plaintiff,  the  de- 
fendant most  get  a  deckuration  that  it  is 
80  irom  the  Court  of  Appeal. 

It  is  argued,  indeed,  that  if  a  place  is 
onoe  a  parochial  chancel,  it  always  re- 
mains so ;  that  there  can  be  no  prescrip- 
tion against  the  public ;  and  that  the 
evidence  of  350  years  is  to  go  for  nothing. 
In  the  sense  in  which  and  for  the  purpose 
for  which  this  proposition  was  pressed 
upon  me,  I  doubt  its  truth.'  I  apprehend 
that,  even  if  this  building  could  be  shewn 
clearly  to  have  been  the  parochial  chancel 
in  the  fourteenth  and  fifteenth  centuries, 
every  presumption  possible  in  point  of 
law  ought  to  be  made  in  &vonr  of  a  pos- 
session BO  exclusive,  so  old,  and  so  un- 
.  broken  as  the  possession  in  the  present 
case.  But  I  need  not  stay  to  discuss  this 
question.  Here  the  presumption  fails.  I 
am  myself  convinced,  and  I  think  all  the 
evidence  shews,  that  this  building  never 
was  the  parochial  chancel,  and  that  the 
possession  of  the  seventeenth,  eighteenth 
and  nineteenth  centuries  was  but  the 
continuation  of  the  possession  of  the  four- 
teenth and  fifteenth.  In  truth  there  is 
nothing  on  the  other  side  but  the  archi- 
tectural evidence  of  a  great  and  learned 
artist.  There  ia  no  reason  whv  I  should 
hesitate  to  say  that,  if  an  opinion  were 
proof  of  fact,  there  is  no  opimon  in  Eng- 
land to  which  I  should  listen  with  more 
respect  and  deference  than  the  opinion  of 
Mr.  Butterfield.  But  I  must  determine 
this  case  to  the  best  of  my  ability  by  proof 
of  £gu>ts ;  and  all  the  facts  are,  not  merely 
according  to  technical  rules  of  law,  but 
according  to  sense,  against  his  opinion. 
Externally,  and  as  an  afBiur  of  bmlding, 
any  one  who  looks  at  Arundel  church 
would,  simply  firom  what  meets  his  eye, 
come  to  the  same  conclusion  as  Mr.  But- 
terfield. It  does  not  need  his  great 
authority  to  say  that  the  general  look  of 

(S)  lOr.  M.  &B.877;s.o.  3Cr.]L&B.^93; 
«.  c.  6  Law  J.  Bcp.  £z^.  17. 
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the  building  is  in  favour  of  the  defendant. 
In  truth  his  evidence  was,  as  might  be 
expected,  a  highly  intelligent  exposition 
of  the  architectural  reasons  for  arriving, 
from  the  view  of  the  building,  at  the  con- 
clusions at  which,  from  the  view  only, 
every  one  would  arrive.  His  evidence  as 
to  me  facte  of  the  building  is  unques- 
tionable, but  not  really  very  important; 
when  we  follow  him  into  the  regions  of 
opinion,  the  documents  and  the  user  of 
centuries  appear  to  me  to  part  company 
with  him.  Upon  the  first  and  most  im- 
portant question,  therefore — the  property 
in  the  disputed  building — I  am  of  opinion 
that  the  plaintiff  has  made  out  his  case, 
and  is  entitled  to  my  judgment. 

The  second  question,  t.e.,  whether  the 
nave  of  the  church  is  entitled  to  light  and 
air  through  the  arch  which  leads  into  the 
eastward  chapel,  need  not  detain  us  long. 
It  occupies,  no  doubt,  a  large  space  in  the 
pleadings,  but  to  the  defendant  at  least 
it  is  manifestly  unimportant.  If  the  vicar 
and  parishioners  of  Arandel  have  no 
rights  eastwards  of  the  transepts,  whether 
they  have  a  physical  division  between 
their  church  and  the  Duke  of  Norfolk's 
chapel  cannot  much  signify.  I  must, 
however,  decide  this  question,  as  it  ia 
raised;  and  I  must  discide  it  for  the 
plain  tifi". 

The  defendant  justifies  the  treB}>as8  he 
has  committed  by  pleading  that  the  plain- 
tiff had  by  building  a  wall  obstructed  the 
light  and  air  to  which  he  on  the  part  of 
his  pcurish  had  a  right,  and  that  therefore 
he  broke  the  wall  down.  But,  in  the  first 
place,  the  very  foundation  of  such  a  de- 
fence is  wanting  here.  Assuming  for  his 
purpose  that  light  and  air  did  come  from 
the  Onke  of  Norfolk's  chapel  to  Arundel 
church,  there  is  no  evidence  whatever 
that  any  sensible  or  serious  diminution  of 
either  has  been  occasioned  by  the  build- 
ing of  the  wall  which  has  been  knocked 
down  by  the  defendant.  But,  further, 
firom  1811,  or  at  latest  from  1816,  the 
parish  had  filled  up  the  arch  with  boards 
on  the  western  side  of  the  mm  lattice- 
work, which  effectually  shut  out  all  light 
and  air  tram,  the  church,  except  what 
might  come  from  a  door  at  the  bottom  of 
the  arch,  which  was  proved  before  me  to 
have   been   oocaaionally  opeoud  in  hofc 
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weather.  As  attempt  was  made  to  shew 
that  there  had  been  an  opening  in  the 
boards  higher  up  in  the  arch;  bnt  the 
attempt  failed,  and  there  was  no  proof  of 
this.  In  1872  the  church  was  restored, 
under  a  faculty,  by  Sir  Gilbert  Scott.  He 
placed  an  altar  and  reredos  right  across 
the  space  where  this  door  had  been,  and 
therefore,  if  the  old  state  of  things  had 
remained,  no  light  and  scarcely  any  air 
could  have  come  through  this  archway. 

1  do  not  mean  to  decide  whether  this  was 
or  was  notevidence  of  abandonment  by  the 
defendant  of  the  rights  which  he  now 
claims.  But  it  is  at  any  rate  the  strongest 
possible  evidence  that  the  rights  were 
worthless,  and  that,  if  they  have  been 
interfered  with  in  fact,  it  has  not  been  to 
any  extent  which  would  give  a  legal 
ground  of  action. 

It  further  appears  to  me  that  the  3rd 
and  4th  sections  of  the  Prescription  Act, 

2  &  3  Will.  4. 0.  71,  are  fatal  to  the  main, 
tenance  of  the  action  on  this  latter  ground. 
The  wall  was  erected  by  the  plainti£f  in 
September,  1873 ;  the  trespass  committed 
by  the  defendant  was  in  July,  1877.  It 
appears  from  the  correspondence  that 
from  the  beginning  the  Duke  made  the 
claim  which  he  now  makes ;  that  he  de- 
clined negotiation,  and  stood  upon  his 
rights;  and  that,  if  the  vicar  intended 
resistance,  he  at  any  rate  did  nothing 
whatever  on  which  the  Duke  could  bring 
an  action  for  nearly  four  years  after  the 
wall  was  built.  If  ever,  therefore,  there 
was  a  right,  which  I  gravely  doubt,  it  has 
never  been  interfered  with  so  as  to  give 
ground  to  an  action,  and,  if  it  has  been, 
tiie  interference  has  been  acquiesced  in  so 
as  to  destroy  the  right  of  action,  if  it  ever 
existed.  Indeed,  I  cannot  but  regret  that 
the  correspondence  began  with  an  asser> 
tian  by  the  vicar  of  right  to  this  building, 
which,  whether  so  intended  or  not,  coald 
be  met  only  by  a  counter  assertion  of  right 
on  the  part  of  the  Duke.  It  was  unwise, 
because  it  was  unnecessary,  to  throw  down 
the  gauge  of  battle ;  bnt,  having  thrown 
it  down,  it  was  matter  of  course  that  it 
should  be  taken  up.  If  a  man  is  told  that 
he  and  his  ancestors  for  centuries  have 
been  holding  property  which  belongs  to 
another,  he  must,  unless  he  is  prepared  at 
«aoe  to  yield  the  claim,  dedme  all  dis* 


onssion  which  proceeds  on  such  a  basis. 
With  the  evidence  now  before  me,  I  oan> 
not  wonder  that  the  Duke  of  Norfolk  did 
decline  all  such  discussion.  Possibly — ^I 
do  not  know,  but  at  least  possibly — ^if  he 
had  been  approached  in  a  different  spirit, 
the  result  to  the  vicar  and  parish  might 
have  been  very  difEerent.  Possibly,  even 
now,  as  this  contest  has  been  conducted, 
though  with  no  concession  on  either  side, 
yet  with  courtesy  on  both,  possibly  some 
solution  might  be  arrived  at  which,  while 
preserving  tor  the  Duke  of  Norfolk  all  the 
rights  in  this  building  which  he  would 
care  to  preserve,  might  obtain  for  the 
parish  all  such  use  of  it  as  would  be  of 
any  benefit  to  them,  I  have  no  ri^ht, 
indeed,  to  mediate  between  the  parties ; 
bnt  I  have  not,  I  think,  gone  beyond  the 
duty  of  my  office  in  suggesting  that  ar- 
rangement  is  possible,  and,  if  possible,  that 
it  is  on  every  account  desirable. 

Now,  however,  the  parties  are  before 
me  sttmding  on  their  legal  rights ;  and  in 
this  state  of  things,  and  for  the  reasons 
which  I  have  set  forth,  I  give  judgment 
for  the  plaintiflf  for  40<.  damages  and 
costs;  and  I  award  an  injunction,  as 
prayed  for  in  the  statement  of  claim.  It 
follows  that  I  give  judgment  against  the 
defendant  on  his  statement  of  d^enoe  and 
counter-claim,  and  upon  the  injunction  he 
prays  for  therein. 

Judgment  aeeordingly. 


Solicitors — Few  &  Co.,  for  plaintiff;  Brooka, 
Jenldiui  &  Co.,  for  defendant. 


[IN  THE  DIVISIONAL  COUET  FOR  THE 
Q.B.,  O.P.  AND  EXCH.  DIYISIONR] 

'    1879.     1      THB  QUBKN  V.  THE  JU8TI0I8 
July  30.    J  OF   SUBEBT. 

Prison  Act,  1877—40  ^  41  Viet,  c  21. 
St.  4>  and  67—3  «•  4  Vid.  e.  54.  s.  2— 
Maintenance  of  Insane  Prisoners. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.O.  188.] 
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[IN  THE  COMMON  FLEAS  DIVISION.] 

1879.      1 
March  29.)         hamlet  «.  Hudson. 

LondJord  ami.  Tenant — Oovenant  to  pay 
Motet,  Tcmes  and  Gharget — Charge  wpon 
Premitee  or  Persons  in  respect  thereof — 
Pvblie  Heaith  Acts,  1848,  1858  and 
1876. 

Defendant  was  tenant  of  a  public-house 
under  a  lease  by  which  he  covenanted  to 
pay  "  aU  rates,  taxes,  charges  and  assess- 
ments whatsoever  which  now  are  or  may  he 
charged  or  assessed  upon  the  said  premises 
or  any  part  thereof,  or  upon  any  person  or 
persons  in  respect  thereof,  la7ui  tax  and 
property  tax  excepted."  Theplaintiff,  who 
had  acquired  the  lessor's  interest  in  the 
premises,  received  a  notice  from  the  heal 
Board  of  Health,  under  the  Public  Health 
Act,  1848,  s.  69,  requiring  him  as  owner 
to  sewer,  level,  pave,  ^c,  a  street  ae^oining 
the  premises.  Theplaintiff  faUing  to  com- 
ply ivith  this  notice,  the  local  hoard  executed 
the  required  works  themselves,  and  under 
the  above  Act  and  the  Acts  amending  the 
same,  demanded  and  obtained  from  the 
plaintiff  the  proportion  of  Ots  expenses  and 
interest,  assessed  in  respect  of  these  pre- 
mises : — 

Held,  that  the  plaintiff  was  entitled  to 
recover  these  expenses  from  the  defendant, 
for  Uiat  such  expenses  were  a  "  charge  upon 
the  premises  "  as  well  as  "  upon  a  person 
in  respect  thereof,"  which  the  defendant  by 
his  covenant  had  undertaken  to  pay. 

On  the  IGth  of  Angnst,  1867,  the  de- 
fendant became  tenant  of  a  pablic-hooae 
within  the  boroagh  of  Stockport,  under 
a  lease  by  which  he  was  to  paj  to  the 
leasers  the  yearly  rent  of  40Z.,  "  free  from 
all  present  and  fntare  parliamentary, 
parochial  and  other  taxes,  rates,  charges, 
deductions  and  impositions  whatsoever 
(the  land-tax  and  property-tax,  if  any, 
only  excepted)."  The  lease  also  con- 
tained a  covenant  by  which  the  defen- 
dant nndertook  to  pay  "  all  rates,  taxes, 
charges  and  assessments  whatsoever 
which  now  are  or  may  be  charged  or 
assessed  npon  the  said  premises,  or  any 
part  thereof,  or  npon  anv  person  or  per- 
sona in  respect  thereof  (except  as  afore- 
said)." 


Prior  to  the  year  1874,  a  street  was 
made  by  certain  persons  nnconnected 
with  the  plaintiff  or  defendant,  bnt  ad- 
joining the  demised  premises ;  and  snoh 
street,  as  found  by  the  jury,  was  prior  to 
1874  existing  as  a  street.  In  April,  1874, 
the  corporation  of  Stockport,  as  local 
board  of  health,  gave  notice  under  the 
Public  Health  Act,  1848  (11  &  12  Vict 
o.  63),  s.  69,  to  the  plaintiff  (who  had 
acquired  the  lessor's  interest  in  the  pre- 
mises) as  owner,  that  he  was  required  to 
sewer,  level,  pave,  Ik.,  this  street.  The 
plaintiff  did  not  comply  with  the  require- 
ment of  this  notice,  and  subsequently  the 
required  works  were  done  by  the  corpora- 
tion ;  and  the  proportion  of  the  expenses 
in  respect  of  these  premises  was  settled 
by  the  surveyor  of  the  corporation. 

An  action  was  brought  by  the  plaintiff 
to  recover  these  expenses  froro.  the  defen- 
dant, and  was  tried  at  the  Manchester 
Winter  Assizes,  1879.  The  case  was 
afterwards  argued  on  further  considera- 
tion by 

0.  Bussed  and  8.  Taylor,  for  the  plain- 
tiff, and  Ambrose  and  Edge,  for  the  de- 
fendant. 

LiNDLKT,  J.,  after  stating  the  fiusts  as 
above  set  out,  delivered  judgment  as 
follows : — 

The  notice  above  mentioned  was  clearly 
given  under  the  Public  Health  Act,  1848; 
it  may  be  doubtful  whether  the  work 
actually  was  done  under  that  Act  or 
under  the  Public  Health  Act,  1876  (88 
&  39  Vict.  c.  55),  which  came  into  force 
on  the  11th  of  August,  1875  ;  but  as  the 
provisions  of  the  latter  Act  (ss.  160  & 
257)  are,  so  far  as  regards  this  case, 
identical  with  that  of  the  former  Act,  and 
of  the  Local  Gk>vemment  Act,  1858,  and 
as  in  argument  the  Acts  of  1848  and  1868 
were  assumed  to  apply,  I  shall  consider 
the  case  as  under  uie  Act  of  1848  and 
the  Acts  amending  the  same. 

The  question  here  is  upon  the  con- 
struction of  the  covenants  in  the  lease. 
The  expense  of  paving,  &c.,  can  scarcely 
be  said  to  be  a  rate,  tax  or  assessment ; 
and  hence  it  only  remains  to  consider 
whether  it  was  a  charge  "  charged  or 
assessed  npon  the  said  demised  premises, 
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or  npon  any  person  or  persons  in  respect 
thereof." 

There  is  a  distinction  to  be  drawn  be- 
tween a  charge  npon  premises  and  a 
charge  upon  a  person,  as  the  former 
wonld  be  binding  on  the  realty,  whilst 
the  latter  wonld  be  a  mere  personal  lia- 
bility for  expenses  incnrred  in  respect  of 
the  premises ;  bat  in  this  case  it  may  be 
said  that  there  was  a  charge  upon  the 
premises  and  a  charge  upon  the  person, 
namely,  npon  the  plaintiff  as  owner  of 
the  premises.  By  the  Pnblio  Health  Act, 
184o,  snch  expenses  are  to  be  paid  by  the 
owner  in  de&nlt,  in  such  proportion  as 
shall  be  settled  by  the  surveyor,  and  snch 
expenses  may  be  recovered  from  the 
owner  in  a  summary  manner,  or  the  same 
may  be  by  order  of  the  local  board  de- 
clared private  improvement  expenses,  and 
be  recoverable  as  in  the  Act  provided. 
There  was  no  evidence  produced  to  shew 
that  these  expenses  had  been  declared 
private  improvement  expenses ;  they  were 
demanded  from  the  plaintiff,  and  he  paid 
them  with  interest  due  under  the  provi- 
sions  of  the  Act  to  which  I  shall  now 
call  attention. 

By  the  Local  Qt)vemment  Act,  1858, 
which  made  corporations  the  local  board 
of  health  in  boroughs,  it  was  provided 
(s.  62),  that  "  where  the  local  board  has 
incurred  expenses  for  the  repayment 
whereof  the  owner  of  the  premises  for 
or  in  respect  of  which  the  same  are 
incurred  is  made  liable,  either  by  applica- 
tion of  or  agreement  with  the  owner,  or 
by  the  Public  Health  Act,  1848,  or  any 
Act  incorporated  therewith,  or  this  Act, 
the  same  may  be  recovered  from  the  per- 
son who  is  owner  of  such  premises  when 
the  works  are  completed  for  which  snch 
expenses  have  been  incurred,  in  the  man- 
ner provided  by  the  Public  Health  Act, 
1848,  and  such  expenses  shall  be  a  charge 
on  the  premises  in  respect  of  which  they 
were  incurred,  and  shall  bear  interest  at 
the  rate  of  SI.  per  cent,  per  annum  till 
payment  thereof."  Now,  these  expenses 
paid  by  the  plaintiff  were  incarred  in  ree- 
spect  of  the  demised  premises,  and  by  the 
terms  of  the  above  section  were  a  charge 
upon  the  premises  until  payment.  The 
fiwst  of  the  plaintiff  paying  them  because 
be  was  compellable  by  law  to  do  so,  does 


not  make  them  any  the  less  a  charge  on 
the  premises  within  the  meaning  or  the 
covenant  in  the  lease ;  and  hence  I  am 
of  opinion  that  the  plaintiff  is  on  this 
ground  entitled  to  recover. 

But  I  think  the  plaintiff  is  also  entitled 
to  recover  because  these  expenses  were  a 
charge  upon  "  a  person  in  respect  of  the 
premises,"  *.e.  tney  were  a  debt  pay- 
able by  the  plaintiff  in  respect  thereof. 
The  plaintiff,  by  the  Public  Health  Act, 
1848,  had  a  duty  cast  upon  him  to 
pave,  &c.,  and  he  neglected  to  perform 
that  duty,  and  in  consequence  this  ex- 
pense was  incurred  by  the  corporation ; 
this  expense  then  became  chargeable  by 
the  corporation  to  the  plaintiff,  and  it  was 
so  chargeable  in  respect  of  these  premises. 
In  TidsweU  v.  Whitworth  (1)  it  was  held 
that  where  the  Act  imposed  npon  the 
landlord  the  duty  of  performing  the  work, 
it  could  not  be  said  that,  upon  the  oor- 
poiation  charging  the  landlord  with  the 
expenses,  these  expenses  could  be  called 
"  taxes,  rates,  assessments  or  impositions 
payable  in  respect  of  the  premises ; "  but 
that  suoh  expenses  were  payable  in  respect 
of  the  owner's  default  to  do  the  work. 
But  the  covenant  in  the  lease  in  that  case 
did  not  contain  the  words  "  charged  upon 
any  person  or  persons  in  respect  thereof," 
and  m  subsequent  cases  these  words  are 
shewn  to  be  important.  Thompson  y. 
Lapworth  (2),  although  distinguished  from 
Tidgwell  V.  Whitworth  (1)  od  the  ground 
that  there  was  no  duty  on  the  part  of  the 
landlord  to  do  the  work,  was  also  dis- 
ting^nished  on  the  ground  that  the  cove- 
nant there  contained  words  by  which 
the  tenant  undertook  to  pay  "  all  taxes, 
&c.,  which  should  be  taxed,  &o."  on  the 
tenant  or  landlord  of  the  premises,  and 
this  distinction  is  pointed  out  in  BmeliM 
V.  Biggs  (3).  In  Orosse  v.  Baw  (4),  the 
tenant  had  covenanted  to  pay  all  "  ont- 
gfoings  which  should  at  any  time  during 
the  said  demise  be  taxed,  rated,  charged, 

(1)  36  Law  J.  Rep.  C.F.  103 ;  «.  c  Lav  Bep.  S 
C.P.  826. 

(3)  37  Law  J.  Rep.  C.P.  74  ;  s.  c.  Law  Bep.  > 
C.P.  149. 

(3)  47  Law  J.  Rep.  C.P.  487  ;  s.  e.  Law  Rep. 

8  C.P.  D.  368. 

U)  43  T^w  J.  R^.  Exeb.  144 ;  a.  e.  Law  B«p. 

9  Exch.  209. 
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assessed  or  imposed  npon  the  said  demised 
premiaes  or  upon  the  landlord  or  tenant 
in  respect  thereof."  Now  there  the  local 
board  had  the  right  to  compel  the  owner 
to  make  a  drain  connecting  with  the  main 
sewer,  or,  in  defaolt,  to  do  it  themselves. 
Bramwell,  B.,  there  sajs : — "  It  is  said 
it  was  the  duty  of  the  defendant  (the 
landlord)  to  make  the  drain,  and  that,  uhe 
had  done  so,  the  expense  wonld  not  have 
been  an  ontgoing, '  taxed,  rated,  charged, 
assessed  or  imposed '  npon,  or  in  respect 
of  the  premises.  Now  the  point  so  stated 
seem  to  be  scarcely  argnable,  for  the  ar- 
gument in  substance  is,  that  if  the  local 
board  had  a  right  to  make  the  drain  in 
the  first  instance  and  charge  the  expense 
on  the  defendant,  it  would  be  an  outgoing 
imposed  on  the  landlord  in  respect  of 
the  premises,  but  if  they  had  a  right  to 
oompel  the  defendant  to  do  it,  and  he 
did  it,  it  would  not  be  an  outgoing  im- 
posed on  him  in  respect  of  the  premises. 
This  seems  preposterous.  It  wonld  cer- 
tainly be  something  which  had  gone  ont, 
an  expense  which  he  had  been  at  in  re- 
spect of  the  premises,  and  it  wonld  have 
been  an  expense  imposed  on  him." 

In  this  case,  whether  the  plaintiff  had 
done  the  work  himself,  or  paid  the  ex- 
pense of  its  being  done  by  the  corpora- 
tion, he  would  have  done  either  by  com- 
pulsion, and  the  cost  of  so  doing  would 
have  been  a  charge  charged  upon  him  in 
respect  of  the  premises.  Hence  I  am  of 
opinion  that  there  must  be  a  judgment 
for  the  plaintiff  for  681. 17«.  3d.  and  21. 
11«.  for  interest. 

Judgment  euxordingly. 


Solicitors  —  Hughef  &  Son,  agent  for  A.  F. 
Vaughan,  Sto«port,  for  plaintiff;  Norris,  Al- 
iens &  Carter,  agents  for  Diggles  &  Ogden, 
MaiMbnter,  for  defendant. 
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[IN  THE  QXTEEirS  BENCH  DIVISION.] 
1879.       1  DB  OLKAOA   &  OOHPANT  V.  THE 

June  20.    V     west  oumbebland  ibon  and 

July  3.      J        8TSKL  COMPANY  (LIMITID). 

Vendor  and  Pwehaser — Sale  of  Oooda — 
Monthly  Belweriea — Stipulation  in  Omu 
trad  at  to  Suspention  of  Deliveries — JUght 
to  rescind. 

The  plaintiffs,  merehants  at  Bilbao,  con- 
tracted to  supply  the  defendants  in  Bnglaaid 
with  30,000  tons  of  ore  at  a  certain  price 
per  ton,  inoluding  freight  and  insurance. 
By  the  terms  of  the  contract  deliveries  were 
to  be  made  at  the  rate  of  from  800  to  1,300 
tons  per  numth,  provided  that  tonnage  ooidd 
be  procured  by  the  plaintiffs  at  or  under  a 
certain  rate ;  it  was  also  provided  that  no 
responeibmUes  should  attach  to  the  plain- 
tiffs for  failing  to  deUoer  any  portion  of  the 
ore  through  dreumstances  beyond  their 
control.  The  ddiuery  of  a  portion  of  the 
ore  was  delayed  beyond  the  lAme  agreed 
upon  by  the  parties  awing  to  freights  being 
ahove  the  limit,  while  another  portion  could 
■  not  be  delivered  in  time  owing  to  warlike 
operations  around  Bilbao : — Held,  ^lat  the 
plaintiffs  were  entitled  to  deliver  any  mum- 
Uties  of  the  ore  which  they  hadwakheld 
whUe  freights  were  above  the  limit,  hut  not 
those  which  they  ware  prevented  from 
delvoering  by  vis  mofor. 

Feb  Cubuh.— (TAs  Umii  of  time  within 
which  the  quantities  so  withheld  muet  be 
delivered,  is  a  r«Mona5I«  <tm«  homing 
regard  to  the  eontemplaled  duration  of  the 
eoniraet. 

This  was  a  Special  Case.  The  facts 
and  arguments  sufficiently  appear  in  the 
judgment  of  the  Oonrt. 

Charles  Bussdl  and  Warr,  for  the 
plaintififa. 

HerscheiU,  Bompas  and  Oharlet  Oromp- 
ion,  for  the  defendants. 

Our.  ado.  vuU. 

The  judgment  of  the  Court  (1)  was 
(on  July  3)  delivered  by — 

Lush,  J. — This  is  an  action  on  a  con- 
tract contained  in  an  offer  of  the  12th  of 
February,    and    an    acceptance    of   the 

(I)  Coekbntn,  L.C.J. ;  Lush,  J. ;  and  Msnistjr,  J. 
6D 
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15th  of  Pebniary,  1872,  by  wWob  the 
plaiotiffs,  who  are  merchants  at  Bilbao, 
and  aJBO  at  LiTerpool,  undertook  to 
snpply  the  defendajits  at  Workington, 
Cumberland,  with  about  30,000  tons  of 
Sommorostro  ore  at  the  price  of  25s.  6<Z. 
per  ton  of  twenty  hundredweight,  cost 
freight  and  insurance. 

Payment  to  be  made  by  cash  on  de- 
livery  of  each  shipment. 

The  portions  of  the  contract  material 
to  (he  case  are  the  following : — 

"  Deliveries  to  be  made  at  the  rate  of 
from  800  to  1,300  tons  per  month,  pro- 
vided we  are  able  to  procure  tomu^  at 
or  under  the  rate  of  l6s.  6d.  per  ton. 

"No  responsibility  to  attach  to  us 
should  we  be  prevented  &om  delivering 
all  or  any  portion  of  the  ore  through  any 
dangers  and  accidents  of  the  mines, 
railway  shoots,  river,  seas  and  navigation 
of  whatever  nature  or  kind,  or  through 
any  circumstances  beyond  our  own  con- 
trol." 

The  mines  firom  which  the  ore  is 
obtained  are  near  Bilbao,  which  was  the 
port  of  shipment  contemplated  by  the 
parties. 

If  the  30,000  tons  had  been  delivered 
regularly  at  the  minimum  rate  of  800 
tons  a  month,  the  contract  would  have 
been  completed  in  December,  1874 ;  if  at 
the  rate  of  1,050  tons  a  month  (the  mean 
balance  800  and  1,300)  the  contract 
would  have  run  out  in  July,  1874. 

For  the  first  few  months  after  the 
contract,  the  plaintiffs  had  an  opportunity 
of  procuring  freight  under  16«.  6d.  per 
ton  for  the  minimum  quantity,  but  they 
failed  to  do  so.  In  the  summer  of  1872 
freights  rose  above  the  limit. 

In  October,  1872,  and  again  in  April, 
1873,  a  cai^  of  other  ore  was  delivered 
and  accepted  in  substitution  of  Som- 
morostro oro.  With  these  exceptions 
nothing  had  been  done  in  performance  of 
the  contract  up  to  April,  1873.  At  that 
time,  in  consequence  of  the  continued 
high  freights,  an  agreement  was  come  to 
at  the  instance  of  the  plaintiffs,  by  which 
the  contract  price  was  raised  to  28s.  ex 
sailing  vessels,  and  298.  6d.  ex  steamers, 
provided  freight  could  be  obtained  at 
certain  other  specified  rates. 
In  May,  1873,  390  tons  were  delivered 


under  the  modified  contract,  in  Jntut, 
303^  tons,  and  501  tons  15  cwt.  of 
other  ore,  which  was  accepted  as  da> 
livered  under  the  contract ;  and  in  July, 
1873,  269  tons  14  cwt.  more,  making 
altogether  1,946  tons. 

Between  May  and  Jul^,  1873,  in- 
clusive, there  was  nothing  m  the  rate  of 
fright  to  excuse  the  regular  delivery. 

from  July,  1873,  down  to  February, 
1876,  the  plaintiffs  were  prevented  by 
warlike  operations  around  Bilbao  and  the 
miites  from  making  delivery  of  any  par( 
of  the  oro. 

On  the  29th  of  February,  1876,  by 
which  time  these  troubles  had  ceased,  the 
plaintiffs  gave  notice  that  the  mineral 
trade  at  Bilbao  had  reopened,  and  thOT 
should  proceed  to  deliver  the  ore  accord- 
ing to  the  contract.  The  defendants 
refused  to  accept,  on  the  ground  that  tita 
contract  no  longer  existed. 

Upon  these  &cts  the  following  ques- 
tions are  submitted  to  us : — 

First.  Are  the  monthly  quantities, 
the  delivery  of  which,  at  the  time  they 
would  in  ordinary  course  have  been  due, 
was  prevented  or  excused  by  the  pro- 
visions of  the  contract,  to  be  treated  as 
quantities  expunged  from  the  contract, 
or  as  quantities,  the  delivery  of  which 
was  postponed  ? 

Second.  Was  the  contract  in  force  in 
February,  1876,  or  had  it  run  out  in 
July,  1874,  or  December,  1874? 

There  is,  we  think,  a  material  dis- 
tinction between  the  delivery  clause  and 
the  clause  by  which  the  seller  exempts 
himself  from  responsibility.  The  object 
of  the  one  is  simply  to  regulate  the  mode 
of  performance,  which  is  to  be  by  monthly 
instalments,  subject,  however,  to  inter- 
ruptions contingent  on  the  rate  of  freight. 
So  long  as  freight  ranged  above  the 
limit,  the  seller  was  entitled  to  withhold 
delivery,  but  the  contract  for  the  quantity 
undelivered  remained  in  force.  The  de- 
livery was  merely  suspended  until  fr«ight8 
came  down.  If  no  other  stipulation  had 
been  found  in  the  contract,  the  seller 
would  in  that  event  have  been  both 
entitled  and  bound  to  resume  the  monthly 
deliveries,  and  if  he  failed  to  do  so,  the 
buyer  would  have  been  entitled  to  buy  in 
against  him  and  sue  for  the  difference 
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between  the  contract  price  and  the  then 
market  price.  And  it  would  hare  been 
no  answer  to  sooh  an  action  to  say  that- 
he  was  prevented  from  Tna.TriTig  delivery 
by  accident  to  the  mines,  or  railway, 
shoots,  river  or  navisation,  or  any  other 
circumstances  beyond  his  control. 

It  is  clear  that  in  such  a  case  the  seller 
oonld  not  afterwards  claim  to  deliver,  nor 
the  bayer  claim  to  have,  the  qaantities  in 
respect  of  which  the  one  had  made  de- 
fanlt,  and  the  other  had  had,  or  was 
entitled  to  have,  a  subatitate  in  damages. 
Those  portions  conld  be  as  mach  stmck 
ont  of  the  contract  as  if  they  had  been 
actually  delivered. 

The  object  of  the  clause  secondly  before 
quoted,  is  to  protect  the  seller  fnnn  such 
Lability,  and  nothing  more,  leaving  the 
rights  of  the  parties  m  other  respects  as 
they  would  have  been  if  no  such  clause 
existed.  The  non-delivery  under  such 
circumstances  is  not  a  suspension  of  per- 
formance; it  is  a  breach,  but  one  for 
which  the  buyer  agrees  he  will  not  hold 
the  seller  responsible. 

The  result  is,  that  the  seller  was  en- 
titled to  deliver  the  quantities  which  he 
withheld  while  freights  were  above  the 
limit,  but  not  those  which  he  was  pre- 
vented from  delivering  by  vis  major. 

But  then  arises  this  question  within 
what  time  must  he  deliver  the  qnantities 
so  withheld  P 

Some  limit  must  necessarily  be  put, 
and  the  only  limit  which  occurs  to 
OS,  is  a  reasonable  time,  having  regard 
to  the  contemplated  duration  of  the 
contract,  &o.  It  cannot  be  contended 
that  such  a  contract  remains  open  as 
long  as  the  seller  finds  it  to  his  mterest 
to  remain  passive,  with  power  to  enforce 
it  at  any  distance  of  time. 

The  reasonable  limit  is  to  be  deter- 
mined as  a  question  of  Saat  in  view  of  the 
contemplated  duration  of  the  contract, 
the  means  which  the  seller  had  to  make 
up  the  arrears,  and  possibly  other  circum- 
stances. If  that  period  expired  daring 
the  time  the  shipments  were  prevented  by 
the  Civil  War,  the  arrears  must  be 
treated  like  the  accruing  monthly  de- 
liveries, as  struck  out  of  tiie  contract. 

We  cannot  say,  as  a  matter  .of  law, 
that  the  contcaot  ran  oat  in  July,  1874^ 
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or  in  December,  1874.  All  that  we  can 
answer  is,  that  it  ran  out  at  the  ex- 
piration of  what  would  have  been  a 
reasonable  time  if  the  seller  had  not  been 
prevented    from    shipping    by    the    vw 

The  case  of  King  v.  Parker  (2)  w© 
cannot  regard  as  a  satisfactory  decision 
upon  this  point.  The  main  point  raised 
and  argued  was  whether  the  strike  itself 
put  an  end  to  the  contract.  The  Court 
held  that  it  did  not;  and  &om  that 
opinion,  looking  to  the  terms  of  the  con- 
tract, we  see  no  reason  to  dissent.  The. 
question  whether  it  was  too  late,  having 
regard  to  all  the  circumstances,  for  the 
seller  to  insist  on  delivery,  was  certainly 
raised,  but  does  not  appear  to  have  been 
pressed,  and  the  Lord  Chief  Baron  gives 
no  opinion  upon  the  point. 

A  third  question  is  submitted  to  us,  to 
which  we  answer  that  in  our  opinion  the 
plaintiffs  were  not  bound  under  the  cir- 
cumstances stated  to  ship  at  any  other 
port  than  Bilbao. 

J'odgmeni  aoeordingly. 


Soliators— Field,  Roscoe  &  Co.,  agents  for  Bate> 
»on  &  Co.,  Liverpool,  for  plaintiffs;  Biichoft 
Bompaa  &  Co.,  agente  for  £.  &  £.  L.  Wangh, 
Cockermouth,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

r  THE  GUARDUNS  OF  THB  POOR  OF 
1879.       J        HOTTINGHAM    UNION     (oppeZ- 

Jone  25.  j      lanta)    v.    tomkinson    (re- 
L     tpondeiit). 

Evidence — Evidence  further  Amendment 
Act,  1869 — Proceedings  "  in  Consequence 
of  Adultery" — Evidence  of  Husband  to 
prove  Non-access. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  171.] 


(2)  34  Law  Times,  887. 
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May  6.    >        BiBiras  v.  loach. 
Angast  8.  J 

Ecuement  —  Ancient  Lighis  —  Implied 
Grant — TTnily  of  Oxonerahvp — Dominatd 
mtd  Seroiemi  Tmement — Sub-division  of 
Property — Alteration  in  Premises — De- 
$trwetion  of  Easement. 

The  principle  of  law  that  where  the 
ovmer  of  an  estate  has  been  in  the  habit  of 
tistng  qitasi  easements  of  apparent  and 
eontinuoM  character  over  the  one  part  for 
the  benefit  of  the  other  part  of  his  property, 
and  aUens  the  cptasi  dominant  part  to  one 
part  and  the  quasi  servient  to  another,  the 
re^eetive  alienees  will,  in  the  absence  of 
express  stipulation,  take  the  land  burdened 
or  benefited  by  the  qvaliiies  which  the  pre- 
vious owner  had  a  right  to  attach  to  them, 
applies,  even  though  the  owner  were  not  m 
aetooZ  possession  of  both  parts  of  the  pro- 
perty tU  the  time  of  alienation. 

If  the  alteration  in  a  dominant  tenement 
or  in  the  mode  of  using  on  easement  is  not 
of  such  a  nature  that  the  tenement  is  sub- 
sta/ntially  changed  or  the  burden  on  the 
servient  tenement  materially  increased,  a» 
easement  is  not  destroyed  in  consequence  of 
the  aiteraOon. 

This  was  a  Special  Case,  of  whicli  the 
following  is  the  material  portion : — 

In  1810  one  Harrison  purchased  the 
land,  and  the  Globe  public-house,  coloured 
blue  in  the  plan,  attached  to  and  forming 
part  of  the  case,  and  also  the  strip  of 
land  on  the  north  thereof,  together  with 
the  cottages  then  in  course  of  erection 
thereon,  which  are  coloured  yellow. 

On  the  12th  of  January,  1812,  Harri- 
son demised  the  "blue"  and  "yellow," 
which  h8td  then  been  completed,  to  one 
Yates,  for  thirty-one  years  from  Christ- 
mas, 1811. 

On  the  17th  of  March,  1814,  Harrison 
sold  the  "blue"  and  the  "yeUow"  to 
Thomas  Barnes. 

Thomas  Barnes  died  on  the  21  at  of 
August,  1818,  intestate  as  regards  the 
"  yeUow  "  and  the  "  blue."  He  left  two 
sons,  Robert  and  John,  the  former  of 
whom  inherited  the  "blue"  and  "  yellow  " 
as  heir-at-law. 


On  the  20fch  of  April,  1819,  Boba* 
Barnes  was  admitted  tenant  of  the  land 
colonnd  gpreen  on  the  plan  which  was 
copyhold,  and  adjoined  the  "yellow" 
land. 

On  the  18th  of  February,  1822,  Robert 
Barnes  by  will  specifically  derised  the 
"  green  "  land  to  one  Addison,  the  de- 
fendant's predecessor  in  title.  The 
"  blue  "  and  the  "  yellow  "  passed  under  a 
residuary  devise  to  his  brother  John. 

Robert  Barnes  died  on  the  22nd  of 
May,  1822,  and  on  the  3rd  of  December, 
1822,  the  said  Addison  was  admitted 
tenant  of  the  "  green." 

On  the  18th  of  August,  1830,  John 
Barnes  devised  the  blue  and  yellow  to 
the  plaintiff's  predecessor  in  title. 

On  the  8th  of  September  1836,  John 
Barnes  accepted  a  surrender  of  the  thirty- 
one  years'  lease  of  the  "  blue  "  and  the 
"  yellow,"  and  granted  a  new  lease  thereof 
for  thirty-one  years,  as  from  the  24th  of 
June,  1836,  to  Messrs.  Hoare,  the 
brewers. 

John  Barnes  died  in  1849,  and  in  1852 
Addison  sold  the  "  green  "  to  one  Whyte, 
who  subsequently  enfranchised  it  on  the 
5th  of  November,  1852. 

On  the  30th  of  November,  1854,  Whyte 
granted  a  lease  of  the  "  green  "  to  Messrs. 
Hoare,  the  brewers,  for  fourteen  years, 
from  the  24th  of  June,  1852,  which  ex- 
pired on  the  24th  of  June,  1857,  con- 
temporaneously with  the  lease  which  they 
held  of  the  "blue"  and  "yellow" 
land. 

Up  to  the  24th  of  June,  1867,  the 
"  green  "  had  been  used  as  gardens  to  the 
cottages  Nob.  4  to  20,  Globe  Road,  each 
garden  being  separated  from  the  next 
garden  by  a  low  fence.  There  was  no 
fence  dividing  the  garden  from  the  cot- 
tage to  which  it  was  attached. 

The  cottages  were  built  of  a  uniform 
plan  in  the  front,  but  not  so  at  the  back. 
There  were  abutments  or  outhouses  at- 
tached to  the  back  of  each  cottage,  but 
some  of  them  have  been  materially  al- 
tered as  hereinafter  appears. 

On  the  determination  of  the  two  leases 
above  mentioned  a  question  arose  between 
the  plaintiff  and  the  defendant's  pre- 
decessor in  title  as  to  what  was  the 
boundary  between  the  "  green  "  and  lifl 
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"yellow."  That  boundary  having  been 
settled  between  them,  it  waa  found  that 
Noa.  4,  6,  8  and  10  projected  on  the  de- 
fendant's land  ;  No.  8  only  a  few  inches. 
Nos.  4, 6  and  10  were  accordingly  set  back 
to  the  position  in  which  they  now  appear. 
The  windows  in  Nos.  4  and  6  are  of  the 
same  size,  and  in  the  same  relative  posi- 
tion in  the  present  wall  as  that  which  they 
had  previously  occupied  in  the  former 
wall,  but  in  a  different  place.  No.  8  was 
allowed  to  remain. 

There  were  windows  in  Nos.  8  and  10 
overlooking  the  "  green."  The  projec- 
tion of  No.  10  was  built  within  the  last 
twenly-five  years.  When  the  back  wall 
.  of  No.  10  was  set  bock  to  the  present 
position  the  plaintiff  proceeded  to  open 
therein  windows  of  the  same  size  and  in 
the  same  relative  position  as  the  former 
windows  in  the  former  wall.  The  de- 
fendtuit  objected  to  this,  and  required 
them  and  also  the  windows  in  the  rear 
wall  of  No.  8  to  be  blocked  up,  which 
was  done. 

The  windows  of  Nos.  12  and  14  are 
the  old  original  windows.  The  back 
part  of  No.  20  was  not  built  at  the  same 
time  as  the  house,  but  previous  to  the 
year  1822. 
■  Nos.  16  and  18  have  been  extended 
outwards  by  the  occupiers  since  the  year 
1822,  but  the  original  window  of  No. 
18,  which  was  at  right  angles  to  the 
present  window,  and  similar  to  that  now 
existing  in  No.  14,  still  exists  inside  the 
present  window. 

In  1868,  when  the  boundary  between 
the  "  green  "  and  the  "  yellow  "  was  set- 
tled 1^  agreement,  the  wall  as  it  now 
exists  at  the  back  of  Nos.  4,  6, 12, 14,  16, 
18  and  20  was  built  by  the  plaintiff  with 
materials  provided  by  the  defendant,  and 
it  was  agreed  that  that  wall  should  be  a 
party  wall,  but  no  agreement  was  made 
that  it  should  not  be  raised. 

Extracts  from  the  will  of  Bobert  Barnes 
are  annexed,  but  they  do  not  expressly 
refer  to  any  easement  of  lights,  the  re- 
siduary devise  being  of  all  the  residue  of 
the  testator's  lands,  tenements  and  heredi- 
taments according  to  the  several  natures, 
tenancies  and  qqalities  thereof. 

The  plaintiff  contends  that  Bobert 
Barnes  when  he  devised  the  "  yellow  "  to 
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his  brother  John,  granted  to  the  "yellow  " 
an  easement  of  light  to  the  windows  as 
then  existed  over  the  "green."  The 
plaintiff  farther  contends  that  if  such 
grant  were  made  she  is  entitled  to  an 
easement  of  light  to  the  present  windows 
of  Nos.  4  and  6,  which  are  in  the  same 
relative  position  as  they  formerly  occu- 
pied  in  the  former  wall,  though  in  a 
different  place  to  the  original  windows, 
and  to  open  windows  in  the  present  wall 
of  No.  10,  in  the  same  relative  position  as 
they  formerly  occupied  in  the  foi-mer  wall 
though  in  a  different  place,  and  to  re- 
open the  former  windows  in  No.  8. 

The  plaintiff  further  contends  that  as 
to  No.  18,  the  fact  of  the  present  window 
having  been  put  up  outside  the  old 
existing  windows  does  not  deprive  the 
plaintiff  of  the  right  of  light  to  the  old 
window  inside  the  present  window. 

The  defendant  contends  that  no  real 
easement  was  granted ;  moreover,  if  so 
granted,  that  it  was  destroyed  by  the 
above  alteration. 

The  questions  for  the  opinion  of  the 
Court  were : 

First.  Whether  Bobert  Barnes  by  his 
will  granted  an  easement  of  light  over 
the  "green  "land? 

Second.  If  he  did  so  grant  such  an 
easement,  was  it  destroyed  by  the  setting 
back  of  the  walls  and  opening  in  the 
walls,  so  set  back,  of  new  windows  of  the 
same  size  and  in  the  same  relative  position 
as  were  the  windows  in  the  former 
walls? 

Third.  Whether  if  such  grant  existed, 
the  fact  of  the  occupier  of  No.  18  having 
erected  a  wall  and  window  in  it  outside 
and  at  a  different  angle  to  the  old  window 
destroys  the  easement  of  light  to  the  old 
window  ? 

Archibald  (Tomlinson  with  him),  for 
the  plaintiff. — The  doctrine  of  Pyer  v. 
Carter  (1)  is  applicable  to  the  present 
case,  and  any  quasi  easements  of  an 
apparent  and  continuous  character,  such 
as  an  easement  of  light  passed  by  the 
devise  of  Bobert  Barnes  to  his  brother ; 
and  consequently  the  latter  as  devisee  of 

(1)  1  Hurl.  &N.  016;  s.  c  26  Law  J.  Sep. 
£xch.3fi8. 
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the  "yellow"  was  entitled  to  on  ease- 
ment of  light  for  the  windows,  saoh  as 
then  eziated  over  the  "green" — Svjcms- 
borough  r.  Ooveniry  (2) ;  Orompton  v. 
Richards  (3);  Watts  v.  Kelson  (4); 
Pearson  v.  Spencer  (5).  With  refer- 
enoe  to  the  moving  back  of  some  of 
the  windows  that  would  not  destroy  the 
easement,  because  there  was  no  snb- 
stantial  change  in  the  dominant  tene- 
ment, nor  has  the  boiden  on  the  ser- 
vient tenement  been  materially  increased. 
See  Blanehard  t.  Bridges  (6)  ;  Jones  y. 
Tabling  (7). 

Lastly,  the  easement  of  light  to  the 
old  window  has  not  been  destroyed  by 
what  the  occupier  of  No.  18  has  done, 
which  in  no  way  altered  the  old  window — 
The  NaMonal  Provincial  Plate  Glass  Insu- 
rance Company  y.  The  Prudential  Assu- 
rance Oompany  (8).  He  also  cited  Hinch- 
cliffe  T.  T&  Earl  of  Kinnoul  (9). 

Finlay. — The  principles  of  law  put 
forward  by  the  other  side  have  no  appli- 
cation. Here  the  testator  was  never  in 
possession,  nor  had  he  the  control  of  the 
cottages ;  he  was  the  owner  in  fee  sub- 
ject to  a  lease  of  thirty  years,  which  had 
been  granted  by  the  previous  owner  in 
fee.  An  easement  of  the  kind  here 
claimed  arises  from  what  is  designated 
by  the  French  law  Destination  du  pere  de 
famille,  by  which  ia  meant  "the  dis- 
position or  arrangement  which  the  pro- 
prietor of  several  heritiiges  has  made  for 
that  respective  use,"  Gale  on  Easements, 
5th  Edit.  97.  But  the  doctrine  cannot 
apply  when  the  owner  is  without  power 
to  interfere  with  the  existing  arrange- 
ments. Again,  the  easement  if  it  existed 
was  destroyed  by  the  alterations  that 
are  made.     He  oited  Ellis  v.  Tlie  Man- 

(2)  9  Bing.  305 ;  8.  c  2  M.  &  8.  362. 

(3)  1  Price  27. 

(4)  40  Law  J.  Bep.  Chanc.  126;  s.  c  LawBep. 
6  Cnanc.  App.  166. 

(5)  1  B.  &  S.  671. 

(6)  4  Ad.  &  E.  176;  s.c  6  Law  J.  Bep.  KB. 
78. 

(7)  11  H.  L.  Cas.  290;  s.  c  12  Com.  B.  Bep. 
K.S.  826 ;  8.  c  34  Law  3.  Bep.  0  J>.  842. 

(8)  46  Law  J.  Bep.  Chanc.  871;  8.  c.  Law 
Bep.  6  Ch.  D.  756. 

(9)  6  Bing.  N.C.  1 ;  s.  c.  8  Law  J.  Bep.  C.F. 
106. 


Chester  Carriage  Company  (10),  and  Suffield 
Brown  (11). 


Owr.  adv.  wiU. 


Arch*b(dd  replied. 


The  judgment  of  the  Court  (12) 
(on  Ang^t  8)  delivered  by — 

LoPKS,  J. — This  was  a  Special  Case 
settled  by  an  arbitrator,  in  which  three 
questions  are  submitted  for  our  decision. 
The  first  is,  whether  on  easement  of 
light,  over  the  part  coloured  green  on 
the  plan  annexed  to  the  case,  passed  by 
the  will  of  Robert  Barnes  to  the  plain- 
tiff's predecessors  in  title.  If  the  owner 
of  an  estate  has  been  in  the  habit  of 
using  quasi  easements  of  an  apparent  and 
continuous  character  over  the  one  part 
for  the  benefit  of  the  other  part  of 
his  property,  and  aliens  the  quasi  domi- 
nant part  to  one  person  and  the  quan 
servient  to  another,  the  respective  alienees 
will,  in  the  absence  of  express  stipu- 
lation, take  the  land  burdened  or  bene- 
fited, as  the  case  may  be,  by  the  qualities 
which  the  previous  owner  had  a  right  to 
attach  to  them.  It  is  said,  however,  that 
in  1822,  when  Bobert  Barnes  made  his 
will  and  died,  the  yellow  was  under  lease 
to  one  Yeates  for  thirty-one  years  from 
Christmas,  1811,  and  that  consequently 
the  law  as  above  stated  does  not  apply, 
because  Bobert  Barnes  was  not  in  pos- 
session of  the  yellow  and  had  therefore 
no  control  over  it  at  the  time  he  made 
his  will.  If  this  contention  were  to 
prevail,  the  salutary  principle  of  law, 
with  regard  to  the  passing  of  manifest 
and  apparent  easements  by  implied  grant 
on  the  subdivision  of  a  property,  would 
be  defeated  whenever  one  part  of  it  was 
demised  for  any  period  however  short, 
because  the  owner  would  not  be  in  actual 
possession  of  both  x>arts  of  the  property 
at  the  time  of  alienation.  This  would 
create  great  inconvenience,  and  we  should 
require  strong  authority  to  induce  us  to 
give  effect  to  this  contention.  No  au- 
thority   bearing    upon    this   point  was 


(10)  Law  Bep.  2  C.P.  D.  18. 

(11)  4  De  Oex,  3.  &  8.  185;  s.  c  i 
Bep.  Chanc.  249. 

(12)  Cockbnm,  L.C.J.;;  and  Lopes,  3. 
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Inonght  to  onr  notice.  Bitfield  t. 
Broum  (11)  ai^d  ElUg  v.  The  Manchester 
Carriage  Oomwmy  (10)  were  cited.  Bat 
these  caaes  do  not  seem  to  ns  in  point, 
havinff  been  cases  in  which  the  owner  of 
two  adjoining  tenements  parted  with  one 
of  them,  retaining  the  other  himself. 

The  green  was  osed  as  garden  ground 
by  the  occupiers  of  the  yellow,  and  the 
enjoyment  of  the  easement  of  Ught  and 
air  over  the  green  must  have  been  ac- 
quiesced in  by  Robert  Barnes,  for  it  was 
a  servitude  which  he  might  have  resisted 
if  he  thought  fit. 

In  these  circumstances  we  think  the 
enjoyment  of  the  easement  over  the  green 
by  the  occupiers  of  the  yellow  was  the 
same  as  if  Robert  Barnes  had  himself 
been  in  possession  of  the  yellow,  and  that 
the  same  incidents  attached. 

We  are  further  asked  whether,  if  an 
easement  passed,  it  was  destroyed  by  the 
setting  back  of  tiie  walls,  and  opening  in 
the  walls  so  set  back  of  new  windows  of 
the  same  size  and  in  the  same  relative 
position  as  the  former  windows  in  the 
former  walls.  We  are  of  opinion  that  the 
easement  was  not  destroyed.  If  the 
alteration  in  a  dominant  tenement,  or  in 
the  mode  of  using  an  easement,  is  not  of 
snch  a  nature  that  the  tenement  is  sub- 
stantially changed,  or  the  burden  on  the 
servient  tenement  materially  increased, 
an  easement  is  not  destroyed  in  conse.  - 
quence  of  the  alteration.  Here  the 
dominant  tenement  was  not  substantially 
changed,  nor  was  the  burden  on  the  ser- 
vient tenement  materially  increased  but 
rather  lessened. 

We  are  also  asked  whether,  if  the 
easement  passed,  the  fact  of  the  occupier 
of  No.  18  having  erected  a  wall  and 
window  in  it  outside,  and  at  a  different 
angle  to  the  old  window,  destroys  the 
easement  of  light  to  the  old  window.  It 
does  not  appear  that  there  has  been  any 
alteration  in  the  old  window.  It  remains 
as  it  was,  and  light  has  always  been  en- 
joyed by  it.  We  do  not  think  that  the 
occupier  of  No.  18  has,  by  what  he  has 
done,  destroyed  the  easement  of  light  to 
the  old  window.  It  is  much  the  same  as 
if  the  occupier  of  No.  18  had  placed  a 
new  window  by  the  side  of  the  old  one. 
In  such  a  case  it  could  not  be  contended 
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that  because  a  new  window  had  been  so 
placed,  the  light  through  the  old  window 
had  been  lost  without  any  evidence  what- 
ever of  an  abandonment.  It  is  contended 
that  the  addition  of  this  outside  window 
changed  the  character  of  the  easement 
so  as  entirely  to  destroy  it.  It  is  dif- 
ficult to  comprehend  how  this  effect  can 
be  produced  by  an  act  which  in  no  way 
alters  the  old  window,  which  is  carefully 
preserved  in  its  original  state  inside  the 
new  one.  We  answer  all  these  questions 
in  favour  of  the  plaintiff. 

Judgment  for  the  plaintiff. 


Solicitors — Messrs.  Tweedies,  for  plaiatiff;  Crouch 
&  Spencer,  for  defeudiuit. 


9.     -1 
2,  3,V 


WAGSTAFF  AND   OTHERS  V. 
ANDEBSOK  AlTD  OTHERS. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1879. 
May  2, 
23. 

Shipping — Oharter-party — Master  when 
not  Agent  of  Oharterer — Contract  to  re- 
ceive Goods  to  be  carried  by  Shipowner. 

The  defendants  chartered  the  ship  F.  K. 
Bumasfor  a  voyage  from  London  to  OaUao 
under  a  charter-party  which  provided  inter 
alia  that  the  whole  ship  should  be  at  the 
disposal  of  the  charterers  for  the  convey, 
once  of  goods,  exc^t  the  space  necessary 
for  the  arew  and  stores ;  that  the  master 
and  owners  should  give  the  same  attention 
to  the  cargo,  and  in  every  respect  be  emd 
remain  responsible  to  all  wham  it  might 
concern  as  if  the  ship  were  loaded  in  her 
berth  by  and  for  the  owners  vndependendy 
of  the  charter;  that  the  master  should  sign 
bills  of  lading  at  any  rate  of  freight  the 
charterers  might  require,  without  prejudice 
to  the  charter-party;  and  that  the  char- 
tererers'  responsibility,' except  for  freight, 
should  cease  on  the  vessel  being  loaded. 
Shortly  after  entering  into  such  chairteT' 
party,  the  defendants  by  an  agreement 
in  which  they  described  memstHnes  as  "  act- 
ing for  the  owners  of  the  F.  K.  Dumas," 
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agreed teith the fiamt^t  ioreeehe  on  board 
a  eertain  cargo  of  eemeat  and  ekme  at  a 
eertain  freigkt  from  Lortdon  to  OaUao, 
which  wot  to  be  paid,  oae-ha^  on  aigning 
bills  of  lading  and  the  remainder  on  fined 
discharge  at  OaUao.  The  defendants  had 
preoiously  written  to  the  plaintiffs'  broken 
offering  them  "room"  w  the  said  sMp 
for  such  eement  and  stone,  at  the  same 
rtUe  as  that  mentioned  in  the  said  agree- 
ment. The  cargo  of  cement  and  stone  weu 
aecordiitgly  shipped,  and  the  master  signed 
biUs  of  lading  for  its  delivery  at  OaUao, 
unto  order  or  to  plaintiffs'  assigns,  on  pay. 
ing  a  specific  sum,  being  the  residue  of 
the  freight,  half  having  been  paid  when 
the  b^  were  signed,  pursuant  to  the  said 
agreement.  The  ship  during  the  voyage 
met  with  bad  weather,  and  was  obliged  to 
put  into  Monte  Video  and  urns  there  pro- 
perly condemned,  and  the  master,  without 
communicating  with  the  plaintiffs,  sold 
their  cargo  of  cement  and  stone. 

In  an  actum  for  the  value  of  such  cargo, 
the  jury  found  that  themastar  was  not  justi- 
fied in  selliTig  it,  and  Dbnican,  J.,  on  fur- 
ther consideration,  having  power  to  draw 
inference  of  fact, — 

Held,  that  the  master  in  selling  the  goods 
was  not  acting  as  the  servant  or  agent  of 
the  defendants  either  in  law  or  in  fact, 
since  the  defendants  contracted  with  theplain- 
tiffs  only  that  the  owners  of  tfie  ship  should 
receive  iheplaintiffs'  goods  and  enter  into  con- 
tracts by  bills  of  lading  to  carry  them,  and 
that  therefore  the  master  was  not  the  agent 
or  servant  of  the  defendants  at  all,  except 
to  receive  the  goods  on  board  and  to  sign 
bills  of  hiding,  which  should  be  binding  on 
his  owners  as  to  the  carriage  of  the  goods. 

Action  for  the  value  of  a  cargo  of  stone 
and  cement  which  the  plaintiffs  had  ship- 
ped on  board  the  ship  F.  K.  Dumas,  of 
which  the  defendants  were  the  charterers, 
on  a  voyage  firom  London  to  Callao,  and 
which  had  been,  as  alleged,  improperly 
sold  by  the  master  at  an  intennediate 
port.  The  fects  are  fnlly  stated  in  the 
following  judgment  of  Denman,  J.,  deli- 
vered after  argmnent  on  further  consi- 
deration by 

Wathin  Williams  (Hannen  with  him), 
for  the  plaintiffs,  and  by 


Oohen   (Butt  and  /.  0.  Mathew  with 
him),  for  the  defendants. 

Our.  adv.  vtdt, 

Dbmiun,  J.  (on  May  23)  delivered 
judgment  as  follows : — The  plaintiffs  in 
this  case  were  the  well-known  contrac- 
tors, Messrs.  Braasey  ft  Co.,  and  they 
sued  for  the  value  of  a  cargo  of  stone 
and  cement  which  had  been  shipped  on 
board  the  ship  F.  K.  Dumas,  in  London, 
for  Callao,  and  sold  in  Monte  Video 
under  the  circumstances  afterwards  men- 
tioned. The  defendants  were  the  char- 
terers of  the  ship  under  a  charter-party 
of  the  25th  of  Jane,  1872,  which,  amongst 
other  things,  provided  as  follows ; — It 
was  agreed  between  the  master,  on  the 
part  of  the  owners  of  the  good  ship 
F.  K.  Dwnas,  and  the  defendants,  that 
the  ship  should  perform  a  visage  from 
London  to  Callao;  that  she  should  be 
maintained  in  her  class  by  the  owners 
while  under  the  charter ;  that  she  should 
receive  on  board,  at  such  loading  berth 
as  the  charterers  might  appoint,  all  such 
lawful  goods  as  might  be  required ;  that 
the  whole  ship  should  be  at  the  dis- 
posal of  the  charterers  for  the  con- 
veyance of  goods,  except  the  space  ne- 
ces-sary  for  the  crew  and  stores ;  that 
the  master  and  owners  should  give  the 
same  attention  to  the  cargo,  and  in  eveiv 
respect  be  and  remain  responsible  to  all 
whom  it  might  concern,  as  if  the  ship 
was  loaded  in  her  berth  by  and  for  the 
owners,  independently  of  the  charter; 
that  the  master  was  to  sign  bills  of  lading 
at  any  rate  of  freight  the  charterers 
might  require,  without  prejudice  to  the 
charter-party;  that  the  ship  should  be 
addressed  to  the  charterers  nominee  at 
the  port  of  discharge ;  that  the  ship, 
being  loaded,  should  proceed  to  Callao 
and  deliver  the  cargo  agreeably  to  bills 
of  lading  in  the  usual  and  customair 
manner,  the  act  of  OtoA,  Ac.,  excepted. 
The  total  freight  to  be  paid  for  the  use 
and  hire  of  the  ship  was  ^reed  at  the 
sum  of  2,5001,  to  be  paid  as  follows 
against  captain's  order,  namely,  by  char- 
terers' acceptance  payable  at  ninety  days 
from  the  ship's  final  sailing  from  Cfrave*- 
end,  or  in  cash  at  five  per  cent,  discount 
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at  captain's  option ;  bat  the  owners  were 
to  accept  in  satisfaction  of  freight  all 
bills  of  lading  bearing  freight  payable 
abroad,  not  escceeding  one-third  of  the 
amount  of  the  charter;  and  the  char- 
terers' responsibilitj,  except  for  freight, 
was  to  cease  on  the  vessel  being  loaded. 
On  the  26th  of  Jane  the  defendants 
Moss  and  Mitchell,  whose  acts,  it  was 
admitted,  were  binding  upon  the  other 
defendants  as  well  as  themselves,  entered 
into  the  agreement  with  the  plaintiffs, 
set  oat  in  the  statement  of  claim,  as 
follows :  —  "It  is  this  day  mntaally 
agreed  between  Messrs.  Moss  and  Mit- 
chell, acting  for  the  owners  of  the 
F.  K.  Jhimat,  and  the  plaintifis,  that  the 
former  shall  receive  on  board  in  the  Lon- 
don Docks  1,000  tons  of  cement  in  casks 
and  stone  in  blocks,  at  the  rate  of  30s.  per 
ton  freight  from  London  to  Gallao ;  the 
ship  to  receive  the  cement,  Ac,  about  the 
25th  of  Johr,  and  sail  about  the  25th  of 
Angost.  The  barges  as  they  come  along- 
side shall  be  immediately  discharged,  or 
Moss  &  Mitchell  andertake  to  pay  de- 
murrage on  barges.  The  cargo  to  be 
received  at  Callao  as  castomary ;  freight 
to  be  paid,  one-half  on  signing  bills  of 
lading,  less  two  months'  discount  at  five 
per  cent,  per  annam,  and  the  remainder 
on  final  discharge  at  Gallao.  Penalty  for 
non  -  performance  of  this  agreement, 
1,5002."  Before  entering  into  the  charter- 
party  of  the  25th  of  June,  the  defendants 
had  written  to  Messrs.  Smith,  Sundries 
it  Co.,  the  plaintifis'  brokers,  on  the 
24th  of  June,  ofiiBring  "  room "  in  the 
ship  F.  K.  Jhimas  to  Gallao  for  750 
tons  of  cement,  and  250  tons  of  stone 
at  the  same  rate  as  that  mentioned  in 
the  agreement  of  the  26th.  About 
1,000  tons  of  stone  and  cement  were 
shipped,  and  the  vessel  sailed  in  due 
coarse.  Before  sailing,  namely,  on  the 
29th  of  August,  1872,  the  master  signed 
bills  of  lading  for  the  cement  and  stone, 
"  to  be  delivered  at  Callao,  the  act  of 
God  excepted,  unto  order  or  to  plaintiffs' 
assigns,  on  paying  freight  for  the  goods, 
786/.  17«.  U."  The  sum  of  780J.  C*.  U. 
(the  half  freight,  minus  the  discount  of 
five  per  cent,  for  two  months)  was  paid 
by  the  plaintiffs  to  the  defendants  before 
the  ship  sailed,  leaving  the  residue,  which 
Vou  18.— (i.B.,  CJ".  &  EscH. 


was  the  sum  mentioned  in  the  bill  of 
lading,  to  be  psdd  at  Callao.  The  vessel, 
having  sailed,  met  with  bad  weather 
about  the  30th  of  October,  and  was 
obliged  to  put  into  Montevideo.  A  survey 
took  place,  and  on  the  4th  of  December 
the  cargo  was  discharged  by  the  order  of 
the  surveyors,  and  the  stone  and  cement 
were  landed  and  warehoused.  The  ship 
was  condemned  on  the  17th  of  January, 
1873 ;  and  it  was  admitted  that  she  was 
properly  condemned.  A  portion  of  the 
cargo  was  sent  on  to  Gallao  in  other  ves- 
sels ;  but  the  master,  having  made  inquiry 
as  to  the  possibility  of  obtaining  vessels 
to  carry  on  the  stone  and  cement,  with- 
out communicating  with  the  plaintijSs, 
sold  the  cement  on  the  7th  of  February, 
and  the  stone  on  the  28th. 

It  was  agreed  at  the  trial  that  the 
only  questions  for  the  jury  were:  first, 
whether  the  sale  was  justified ;  and  se- 
condly, the  amount  of  damages;  and 
that,  if  any  other  question  of  fact  re- 
mained, it  should  be  disposed  of  by  me 
after  argument  on  further  consideration. 
The  jury  found  that  the  nuist^r  was 
not  justified  in  selling,  and  assessed  the 
damages  at  1,4452.,  and  said  that  if  they 
were  entitled  to  give  interest  from  the 
date  of  the  sale  until  the  time  of  the 
verdict,  they  should  do  so.  The  1,445J. 
was  the  value  of  the  goods  at  the  time 
of  the  sale ;  and  I  think  that  if  the  plain- 
tiffs were  entitled  to  recover  they  were 
entitled  also  to  interest  at  five  per  cent, 
(that  is,  to  450{.)  as  fair  damages  for  the 
conversion,  according  to  the  principle 
explained  in  the  case  of  The  British 
Colvmbta  Satomill  Company  v.  Nettleship 
(1).  The  defendants  proposed  at  the 
trial  to  give  evidence  of  a  custom  that 
loading  brokers  are  not  liable  after  the 
goods  are  received  on  board ;  and  it  was 
agreed,  that  if  I  should  be  of  opinion 
that  evidence  of  such  a  custom  would  be 
admissible,  I  should,  before  giving  judg- 
ment, either  take  further  evidence  as  to 
the  existence  of  such  a  custom  myself,  or 
appoint  some  one  to  report  to  me  after 
taking  evidence  thereon.  This  conten- 
tion was  not  seriously  pressed  in  the  arga- 

(1)  37  Law  J.  Bep.  C.P.  285 ;  s.  c.  Law  Rep.  3 
C.P.  499. 
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ment  on  fiirtlier  confiideratioii,  and  I  re- 
main of  the  opinion  I  expressed  at  ihe 
trial,  that  snon  eividenoe  was  not  ad- 
missible, and  that  the  case  mnst  be  de- 
cided according  to  the  view  to  be  taken 
of  the  relation  between  the  parties  to  be 
gathered  from  the  docomente  in  the  case, 
and  of  the  proper  inferences  to  be  drawn 
from  the  &cts  proved  at  the  triaL  The 
defendants'  counsel  at  the  trial  pat  in  a 
great  many  documents  to  shew  that  the 
plaintifTs  were  for  many  weeks  in  cor- 
respondence with  Smith,  Sundries  &  Co. 
about  their  claim  upon  the  underwriters 
in  respect  of  the  stone  and  cement  in 
question ;  bat  I  lay  no  stress  upon  this 
evidence,  as  it  mieht  well  be  that  the 
plaintiffs,  or  Smitli,  Sundries  &  Co., 
might  be  doubtful  as  to  their  rights  in  a 
case  of  this  description ;  and  the  only 
real  question  in  the  case  is  whether,  under 
the  circumstances  which  have  occurred, 
they  were  entitled  to  sue  the  defendants 
for  the  unjustifiable  sale  of  their  goods  by 
the  master,  or  whether  the  master  alone 
or  the  shipowner,  was  the  proper  person 
to  be  sued,  which  depends,  not  upon  what 
the  plaintiffs,  or  Smith,  Sundries  &  Co., 
afterwards  thought,  but  upon  what  was  the 
relation  of  the  master  to  the  defendants 
at  the  time  of  the  sale.  The  case  was 
argued  very  fully  and  very  powerfully  be- 
fore me;  and  a  great  number  of  authorities 
were  cited,  many  of  which,  however,  it 
is  unnecessaiy  to  consider,  upon  the  view 
which  I  take  of  the  real  relation  between 
the  parties  in  this  case.  On  the  part  of 
the  plaintiffs  it  was  contended  that  though 
the  charter-party  of  the  25th  of  June 
did  not  amount  to  an  actual  demise  of 
the  ship,  yet,  inasmuch  as  the  defendants 
had  hired  the  exclusive  use  of  the  ship, 
they  were  practically  the  owners  of  the 
ship  for  the  voyage,  and  that  the  words 
in  the  contract  of  the  26th  of  June, 
"  acting  for  the  owners  of  the  ship " 
meant  "  acting  for  the  defendants ;  "  and 
that  the  contract  of  the  26th  of  June, 
therefore,  coupled  with  the  bill  of  lading, 
amounted  to  a  contract  between  the  plain- 
tiffs as  shippers  of  the  goods  and  the  de- 
fendants as  carriers  m>m  London  to 
Callao ;  and  that  the  master  in  selling  the 
goods  acted  as  the  servant  or  agent  of 
the  defendants,  and  that  they  were  there- 


fore responrablefor  his  acts.  It  was  con- 
tended that,  inasmuch  as  the  master, 
though  the  sale  itself  was  unjustifiable, 
was  acting  within  the  general  scope  of 
his  authority  as  agent  for  the  defendants  ; 
and  inasmuch  as  there  are  certain  cases 
in  which  a  sale  of  the  cargo  is  justifiable, 
therefore  the  sale,  though  unjustifiable  in 
the  particular  case,  was  one  for  which  the 
defendants  were  liable  upon  the  principle 
acted  upon  in  Ewbank  v.  Nutting  (2) 
and  other  cases.  For  the  defendants 
it  was  contended  that  the  contract 
between  the  parties  was  not  a  contract 
for  carriage,  but  only  an  agreement  on 
the  part  of  the  defendants  that  the  goods 
should  be  received  on  board  the  ship,  and 
that  room  for  them  should  there  be 
found,  so  that  they  might  be  the  subject 
of  a  bill  of  lading  to  be  signed  by  the 
captain  on  behalf  of  the  owners  of  the 
ship,  without  any  undertaking  on  the 
part  of  the  defendants  in  relation  to  the 
actual  conveyance  of  the  goods,  or  the 
dealing  with  them  on  the  voyage  between 
London  and  Callao.  It  was  also  con- 
tended that  even  the  shipowner  would 
not  be  liable  for  the  unjustifiable  sale  of 
the  goods  by  the  master,  and  that  even  if 
the  master  was  the  agent  of  the  defend- 
ants for  some  purposes  in  dealing  with 
the  goods  at  Monte  Video,  he  was  not 
acting  as  their  agent  in  selling  them  so 
as  to  make  them  liable  for  his  act-.  To 
this  it  was  answered  that  looking  at  the 
conduct  of  all  parties,  it  ought  to  be  held 
as  a  fact,  or  concluded  from  the  fitcts, 
that  the  master  was  throughout  acting 
for  the  defendants,  both  in  carrying  and 
in  dealing  with  the  goods  at  Monte  v  ideo ; 
and  stress  was  laid  upon  the  fact  that 
what  he  had  done  was  done  in  the  in- 
terests of  the  defendants,  and  had  to  some 
extent  been  recognised  by  them  as  an  act 
done  for  their  benefit.  It  was  agreed 
that  I  should  draw  any  inferences  of 
fact,  or  find  any  question  of  &xst  not 
found  by  the  jury ;  and  it  was  suggested 
that  it  might  be  a  question  of  feet  whether 
the  master  signed  the  bills  of  lading  as 
agent  for  the  defendants  or  for  the  ship- 
owners. If  this  be  a  question  of  fact  fbr 
me,  I  find  it  for  the  defendants ;  and  I 


(2)  7  Com,  B.  E«p.  797. 
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am  of  dpinion  that,  notwithstandrng  the 
interest  the  defendants  had  in  the  due 
prosecution  of  the  voyage  and  conveyance 
of  the  ^oods  to  their  destination,  the 
master  m  selling  the  goods  was  not 
acting  as  the  servant  or  agent  of  the'  de- 
fendants either  in  &ct  or  in  law.  Looking 
at  the  letter  of  the  24th  of  Jane,  1872, 
which  is  headed  in  print,  "  Messrs.  Moss, 
Mitchell  Sb  Co.,  ship  and  insurance 
l>rokerB,"  and  sent  to  Smith,  Sundries  & 
Co.,  the  plaintiff's  brokers  (in  which  they 
merely  ofier  "  room "  in  the  ship  F.  E. 
Dwttos  at  certain  rates  of  freight),  and  at 
the  terms  of  the  letter  of  the  25th  of 
Jane,  constituting  the  contract  between 
the  plt^ntifis  and  the  defendants,  I  do  not 
think  that  the  latter  document  binds 
the  defendants  to  any  of  the  terms  of 
the  bill  of  lading,  so  far  as  relates  to  the 
carriage  of  the  goods,  or  to  the  duty  of 
the  master  after  the  goods  are  once  re- 
ceived on  board.  It  appears  to  me  that 
it  merely  amounts  to  a  contract  that  the 
owner  of  the  ship  shall  receive  the  goods 
on  board  and  enter  into  a  contract  by 
bills  of  lading  to  carry  than  at  certain 
rates  of  freight,  and  that  the  ship  shall 
sail  on  or  about  a  certain  day  named,  and 
that  the  defendants  wiU  pay  certain  de- 
murrage if  the  barges  are  delayed.  AJl 
the  other  stipulations  are  on  the  part  of 
the  plaintiffs,  who  are  left  to  make  their 
own  contract  with  the  shipowners  through 
the  master  for  the  carriage  of  the  goods, 
and  who  in  fact  did  take  bills  of  lading 
in  tbe  ordinary  form  from  the  'master, 
not  purporting  to  act  in  any  other 
capacity  than  as  master  of  the  ship.  If 
I  am  right  in  the  above  view  of  the  case, 
it  follows  that,  inasmuch  as  the  master 
was  not  the  agent  or  servant  of  the  de- 
fendants at  all,  except  to  receive  the 
goods  on  board,  and  to  sign  bills  of 
lading  which  should  be  binding  on  his 
owners  as  to  the  carriage  of  the  goods, 
the  defendants  cannot  be  held  lialJe  for 
the  conversion  of  the  goods  at  Monte 
Video.  It  was  argued  for  the  plaintiffs, 
that  by  the  very  feet  of  having  entered 
into  a  charter  such  as  that  of  the  25Ui  of 
June,  the  defendants  became  the  virtual 
owners  of  the  ship  for  the  voyage ;  and 
the  cases  of  Newhery  v.  Gohin  (3),  Major 
(S)  1  CI.  &  F.  283,  per  Lord  Tenteideo. 


763 


V.  White  (4),  Marquand  v.  Banner  (5), 
and  Behuster  v.  APKella/r  (6),  were  relied 
upon,  and  it  was  argued  from  thenoe  that 
the  master  became  the  ag^t  of  the 
charterers  for  arranging  all  matters  re- 
lating to  the  carrying  or  not  canying  on 
the  goods,  even  to  the  extent  of  selling 
them,  if  necessary.  But  it  appears  to  me 
that  the  very  terms  of  the  charter-party 
in  this  case  are  against  any  such  Uabiliiy 
on  the  part  of  me  charterers ;  for  tne 
responsibility  of  the  master  and  owners 
"  to  all  whom  it  may  concern  "  for  pro- 
per attention  to  the  cargo  is  expressly  re- 
served by  the  charter-parbr,  and  it  is  pro- 
vided tlmt  the  charterers  responsibility 
under  it,  except  for  fMght,  shall  cease 
on  the  vessel  being  loaded.  Such  being 
my  opinion  as  to  the  relation  created  be- 
tween the  plaintiffs  and  the  defendants  in 
this  case,  it  becomes  unnecessary  to  con- 
sider the  question  whether  the  defendants 
would  be  liable  on  the  ground  that  the 
sale,  being  within  the  general  scope  of 
the  master's  authority,  was  bindii^  on 
the  shipowners.  The  defendants,  in  my 
opinion,  never  agreed  to  occupy  the  posi- 
tion of  shipowners  so  as  to  be  responsible 
for  the  master's  acts  afler  the  ship  had 
sailed  and  before  the  completion  of  the 
voyage,  but  left  the  plaiutifis'  rights  to 
be  wholly  regulated  by  the  bills  of  lading, 
except  in  the  particulars  above  explained. 
I  therefore  give  judgment  for  the  defen- 
dants. 

Judgment  for  defendants. 


Solicitois— Parker  ft  Co.,  for  plaintiff ;  HoUams, 
Son  te  Coirard,  for  defendants. 


(4)  7  Car.  &  P.  41. 

(6)  6  E.  ft  B.  232 ;  a.  c.  25  Law  3,  Bep.  QS. 
818. 

(6)  7  E.  ft  B.  704 ;  B.  c.  26  Law  J.  Bep.  Q.B. 
281. 
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Haroh  29. 

Shipping  —  Oeneral  Average — AdjutU 
ment  at  Intermediate  Port— Pro  Bata 
Freight. 

Plaintiffs'  goods  were  part  .of  a  general 
cargo  shipped  on  hoard  the  defendants' 
ship  at  Riga  for  conveyance  from  that  port 
to  Htdl.  The  ship  was  stranded  on  the 
voyage,  part  of  the  cargo  Was  saved,  part 
was  washed  ovi  of  her,  and  part  jettisoned ; 
she  was  afterwards  got  off  and  towed  into 
Copenhagen,  where  her  cargo  was  dis- 
charged, and  she  was  repaired.  After  a  de- 
tentum  of  two  months  she  was  sent  on  to  HuU 
with  some  of  her  cargo  on  board,  another  part 
having  been  sent  on  to  HitU  in  two  other 
ships  belonging  to  the  defendants.  Plain- 
tiffs' goods  were  so  damaged  as  to  he  not 
loorth  forwarding,  and  were  sold  at  Oopen- 
hagen.  An  average  adjustment  took  place 
there,  tmder  which  the  plaintiffs''  contribu- 
tion was  assessed  according  to  Danish  law, 
and  they  were  further  charged  with  pro 
rata  freight  from  Riga  to  Copenhagen.  It 
was  admitted  that  the  goods  were  properly 
sold,  hut  the  plaintiffs  had  no  opportunity 
of  eaerdmng  an  opUon  in  the  matter,  nor 
did  they  assent  to  the  Copenhagen  adjust- 
ment: — 

Held,  first,  that  the  plamUffs  were  not 
hownd  h/  the  Copenhagen  adjtistment; 
second,  that  the  plaintiffs  were  not  liable  to 
pay  pro  rata  freight. 

The  plaintiffs  in  this  action  are  the  in- 
dorsees of  certain  bills  of  lading  of  goods 
shipped  in  November,  1876,  at  Riga,  on 
boEud  the  Virago,  for  carriage  to  and  de- 
lireiy  at  Htdl.  The  defendants  are  the 
owners  of  that  ship. 

The  Virago  sailed  from  Riga  with  a 
general  cargo,  and  was  stranded  and  in- 
jured. Pa^  of  her  cargo  was  saved  ; 
part  waa  washed  oat  and  lost ;  and  part 
was  jettisoned,  and  in  respect  of  this  mrt 
a  claim  for  general  average  arose.  The 
ship  was  got  off,  and  waa  towed  into 
Copenhai^n  on  the  9th  of  December, 
1876.  Her  cargo  was  there  discharged 
on  the  3rd  of  January,  1877.     She  was 


repaired  at  a  larse  expense  between  the 
l^h  and  Slst  of  Jannaiy,  and  on  the  7th 
of  Febroaiy  was  sent  on  to  Hall,  where 
she  arrived  on  the  10th. 

The  plaintiffs'  goods  arrived  at  Copen- 
hagen, bnt,  beine  mach  damaged,  were 
there  sold ;  and  it  is  admitted  that  they 
were  properly  sold.     The  present  action 
is  broaght  for  the  amoant  realised  by  the 
sale,  alter  deducting  such  charges  and 
general  average  expenses  as  the  defend- 
ants would  be  entitled  to  deduct  by  Eng- 
lish as  distinguished  firom  Danish  law. 
As  a  matter  of  fact,  the  general  average 
expenses  had  been  ascertained  at  Copen- 
hagen.    The  average  had  been  thus  ad- 
justed according  to  Danish  law ;  and  the 
adjuster  had  charged  the  plaintiffs  with 
pro  rata  freight  from  Riga  to  Copenhagen, 
The  result  was  more  mvourable  to  the 
defendants  than  would  have  been  the  case 
if  the  adjustment  had  been  made  accord- 
ing to  English  law  ;  and  the  defendants 
claim  to  deduct  fi«m  the  proceeds  of  the 
sale  of  the.  goods  a  larger  sum  than  the 
plaintiffs  considered  them  to  be  entitled 
to.     The  defendants  paid  1,460J.  4».  9d. 
into  Court;  and  it  was  admitted  that 
that  sum  was  sufficient  if  the  defendants 
were  correct  in  their  contention.     It  was 
also  argued  that,  if  they  were  in  the 
wrong,  the  accounts  should  be  referred  to 
some  third  person  for  re-adjuatment. 

The  Virago's  cargo,  when  she  left  Riga, 
consisted  of  1,893  tons  of  goods ;  of  these, 
thirty  tons  were  jettisoned,  and  1,643 
were  sold  at  Copenhagen.  There  then 
remained  220  tons;  of  these,  part  was 
forwarded  by  the  Mito  on  the  13th  of 
December,  1876,  part  by  the  Otto  on  the 
Slat  of  January,  1877,  and  part  by  the 
Mito  on  the  Slat  of  January,  1877.  The 
rest  (amounting  to  127  tons)  came  to 
Hull  in  the  Virago  herself.  The  Mito  and 
the  Otto  both  belonged  to  the  defendants ; 
and  full  freight  (by  which  was  understood 
the  full  or  original  freight  from  Riga) 
was  paid  for  that  part  of  the  cargo  winch 
came  home  in  them.  Fall  freoight  was 
also  paid  for  so  much  of  the  127  tons 
brought  home  in  the  Virago  as  did  not 
belong  to  ttie  defendants  themselves. 
But  about  fifty  oat  of  these  127  tons  con- 
sisted of  lathwood,  which  had  been 
abandoned  by  the  defendants  to  the  under- 
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writers  thereof ;  and  in  respect  of  these 
fifty  tons  no  freight  was  payable. 

The  action  was  tried  before  Lindley,  J., 
at  the  Michaelmas  sittings,  1878,  and  was 
argned  upon  farther  consideration  on  the 
l^h  of  December,  1878. 

/.  0.  Mathete  (BuU  and  Watkin  Wil- 
liams with  him),  for  the  plaintiffs,  cited 
Simonds  v.  White  (1) ;  2  Amould  on  In- 
•uronee,  5th  ed.  875 ;  BenecJce  on  In- 
demmty,  ed.  1824,  p.  326. 

Edwin  Jones  (B.  E.  Webster  with  him), 
cited  Meteher  v.  Alexander  (2) ;  Mavro 
▼.  The  Oeectn  Marine  Insurance  Company 
(3) ;  1  Parsons  on  Shipping,  465 ;  2 
Parsons,  366 ;  2  Phillips  on  Insurance, 
5th  ed.  1414. 

LiNDLBT  J.  (on  March  29),  after 
stating  the  facts  as  above  set  oat,  pro- 
ceeded.— Itthnsappears  that  the  ship  with 
part  of  her  original  cargo  on  board  arrived 
in  Hall,  the  original  port  of  discharge, 
and  that  the  defendants  received  the 
original  fall  bill  of  lading  freight  for  such 
cargo,  except  for  that  part  of  it  which 
belonged  to  themselves  and  paid  no 
freight. 

A  long  correspondence  was  pat  in  evi- 
dence,  and  was  referred  to ;  and  I  have 
read  the  whole  of  it.  That  correspond- 
ence and  the  defendants'  answer  to  the 
plaintiffs'  interrogatories  shew — first,  that 
the  cargo  forwarded  from  Copenhagen 
was  forwarded  by  the  instructions  of  the 
consignees  or  the  underwriters  f  second, 
that  the  whole  of  the  nndamaged  cargo 
might  have  been  broaght  on  to  Hnll  in 
the  Virago  herself  after  she  had  been  re- 
paired; third,  that  the  plaintiffs  never 
assented  to,  bat  always  protested  against, 
an  adjastment  of  the  average  at  Gopen- 
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Jnder  these  ciroomBtances,  I  am  of 
opinion  that  it  is  incambent  npon  the  de- 
fendants to  shew  that  the  Danish  adjast- 
ment is  binding  on  the  plaintiffs;  it  is 
incambent  on  the  drfendants  to  shew  that 

ESB.ftC.8M;f.e.2  Law  J.  lUp.  K.B.  159. 
37  Law  J.  Bap.  CP.  193;  a.  c  Law  Bep. 
.876. 
(8)  48  Law  J.  Bep.  CP.  389  ;  b.  e.  44  Law  J. 
B«p.  CP.  229 ;  t.  c.  Law  Rep.  9  CP.  695;  s.  o. 
J«wB^10  0J>.  414. 


the  voyage  was  terminated  at  Copenhagen 
by  the  oocarrence  of  ciroamsianoes  which 
necessitated  or  jastified  sach  termination, 
and,  as  a  conseqaence,  necessitated  or 
jastified  a  general  average  adjastment  at 
that  port. 

Very  little  information  is  to  be  obtained 
npon  the  question  what  circamstanoes 
terminate  a  voyage  at  an  intermediate 
port,  when  the  ship  with  part  of  her  cargo 
on  board  arrives  at  her  original  port  of 
discharge.  The  only  cases  reported  in 
our  own  books  on  this  point  are  Fletcher 
v.  Alexander  (2)  and  Mavro  v.  The  Ocean 
Marine  Insurance  Company  (3). 

In  Fletcher  v.  Alexander  (2)  a  ship 
laden  with  salt  sailed  from  Liverpool  for 
Calcutta.  She  got  ashore,  and  returned 
to  Liverpool.  The  whole  cargo  except 
100  tons  was  lost  or  so  damaged  as  to  be 
worthless  ;  and  the  100  tons  were  not 
forwarded.  The  ship  herself  after  being 
repaired  went  on  to  Calcutta,  her  original 
port  of  destination,  bat  with  an  entirely 
new  cargo,  and  in  fact  on  a  totally  dif- 
ferent voyage.  It  was  decided,  amongst 
other  things,  that,  the  voyage  having 
been  broken  up  at  Liverpool,  Calcutta 
was  not  the  place  for  adjasixient  The 
arrivsl  of  the  ship  at  CaJcatta,  and  the 
possibility  of  forwarding  the  undamaged 
salt  to  the  same  place,  did  not  prevent 
the  Court  from  holding  the  voyage  to 
have  been  broken  up  at  Liverpool,  and 
from  holding  Liverpool  to  be  the  proper 
place  for  adjustment.  In  Mavrov.The  Ocean 
Marine Insur ounce  Company  (3)  aship  laden 
with  wheat  sailed  from  Varna  for  Mar- 
seilles. She  became  disabled,  and  pat 
into  Constantinople.  Part  of  the  carso, 
which  was  damaged,  was  sold  there  ;  the 
rest  was  transhipped  and  sent  on  to  Mar- 
seilles. The  ship  was  repaired  at  Con- 
stantinople after  a  lapse  of  two  months ; 
but  whether  she  ultimately  proceeded  to 
Marseilles  does  not  appear.  The  above 
steps  were  taken  by  the  direction  of  the 
Consular  Court  of  Constantinople ;  and 
under  its  direction  an  adjustment  of 
average  was  made  there.  This  adjast- 
ment was  made  according  to  the  law  of 
France,  which  under  any  circamstanoes 
was  the  law  applicable  to  the  case.  The 
Court  held  that  the  voyage  had  been  pro- 
perly broken  up  at  Constantinople,  and 
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that  the  adjustment  there j  was  fbinding, 
although  some  cargo  arrived  at  Marseilles, 
and  the  ship  was  herself  repaired  and 
sent  to  sea.  The  real  question  in  this 
case  was  the  trae  construction  of  an 
English  policy  of  insurance  containing 
the  words  "  general  average  as  per  foreign 
statement ;  and  the  case  does  not  throw 
much  light  on  any  other  question. 

In  this  state  of  the  authorities  it  is 
necessanr  to  consider  the  matter  on  prin. 
ciple.  The  duly  of  the  ship-owner  is  to 
complete  the  voyage  if  he  can.  If  owing 
to  perils  of  the  seas  he  is  compelled  to 
put  into  an  intermediate  port  for  repairs, 
his  duty  is,  to  refit  and  carry  on  such 
part  of  the  original  cargo  as  is  fit  to  be 
carried  on.  If  this  is  done,  a  policy  on 
the  ship  for  the  original  voyage  will  cover 
a  loss  after  she  has  been  repaired  and  is 
sailing  from  the  port  of  repair  to  her  ori- 
ginal port  of  destination;  and  a  policy 
on  her  original  cargo  wUl  still  cover  so 
much  of  such  cargo  as  is  being  carried  in 
her  between  the  same  ports.  In  a  case 
of  this  description,  the  original  voyage  is 
not  regarded  as  broken  up  into  two, 
namely,  first  into  one  voyage  from  the 
port  of  sailing  to  the  port  of  refuge,  and, 
secondly,  into  another  voyage  ftom  such 
port  to  the  port  of  destination. 

Again,  if  the  ship-owner,  being  unable 
to  repair  his  ship,  tranships  the  cargo 
and  sends  it  home  in  some  other  ship, 
which  he  may  do,  still,  as  between  him 
and  the  original  consignees  of  the  cargo, 
the  original  voyage  is  treated  as  con- 
tinning,  in  the  absence  of  some  agree- 
ment to  like  contrary.  This  appears  from 
Shipton  T.  Thornton  (4),  where  the  freight 
payable  in  such  oases  is  discussed.  Fur- 
ther, in  a  case  of  this  description,  a  policy 
on  the  cargo  for  the  original  voyage  will 
cover  such  cargo  when  transhipped  in 
order  to  complete  such  voyage — 1  Ar- 
tiould  on  Instmmee,  2nd  ed.  491. 

These  considerations  appear  to  me  to 
shew  that,  in  order  to  uphold  the  Danish 
adjustment  in  this  case  as  against  the 
plaintiffs  who  have  never  assented  to  it, 
the  defendants  must  prove  two  things, 
namely,  first,  that  the  original  voyage 
was  in  £Mst  terminated  at  Copenhagen, 

(4)  9  Ad,  &  E.  814 ;  «.  c.  8  Law  J.  Eep.  Q3. 
73. 


and,  second,  that  it  was  so  terminated 
either  by  agreement  or  by  necessity,  i.e., 
the  occurrence  of  oircomstances  beyond 
the  control  of  the  defendants,  and  saoh 
as  rendered  the  completion  of  the  voyage 
on  the  terms  origin^y  agreed  upon  phy. 
sically  impossible,  or  so  clearly  unreason- 
able as  to  be  impossible  in  a  business 
point  of  view. 

As  a  mere  question  of  &ot,  my  opinion 
is  that  the  voyage  did  not  terminate  at 
Copenhagen.  With  respect  to  ninety  tons 
of  the  orig^al  cargo,  there  was  no  termina- 
tion whatever  of  the  voyage  at  that  port, 
but  only  a  suspension  of  it  wMlst  the 
ship  was  under  repair.  The  plaintiff' 
goods  were  no  doubt  sold  at  Copenhagen, 
and  08  to  them  the  voyage  obviously  ter- 
minated there ;  but  this  of  itself  cannot 
make  on  average  adjustment  there  bind- 
ing on  the  plomtiffs,  as  will  be  seen  at 
once  by  supposing  all  the  rest  of  the 
cargo  to  have  been  brought  home  in  the 
Virago  after  a  short  detention  for  repairs. 

But,  assuming  the  original  voyage  to 
have  in  £BM:t  terminated  at  Copenhagen, 
neither  the  necessity  for  its  termination 
there  nor  its  termination  by  any  agree- 
ment binding  on  the  plaintafis  is  proved. 
The  desirabilijhr  of  having  the  average 
adjusted  at  (Copenhagen,  in  order  to 
obtain  an  ollowaiice  of  distance  ft«ight, 
and  the  desirability  of  bringing  about  a 
separation  of  ships  and  cargo  in  order  to 
.  obtain  on  adjustment ,  at  Copenhagfen, 
were  clearly  seen  by  Hansen,  and  were 
pointed  out  by  him  to  the  defendants ; 
and  the  correspondence  satisfies  me  that 
the  adjustment  at  Copenhagen  was  not 
the  consequence  of  an  inevitable  break- 
ing up  of  the  voyage  there,  but  was  the 
cause  of  the  voyage  being  broken  up 
there,  so  &r  as  it  can  be  said  to  have  been 
broken  up  with  respect  to  the  ship  and 
the  undamaged  goods. 

In  coming  to  this  conclusion,  I  do  not 
accuse  the  defendanta  of  bad  Mth.  These 
letters  of  the  13th  of  January,  1877,  and 
a  letter  from  Mr.  Bott  to  them  of  the  4Ah 
of  July,  1877,  shew  tiiat  the  defendants 
were  under  the  impression  that  the  proper 
place  for  adjusting  the  average  was  where 
the  damaged  goods  were  sold,  or  that  the 
defendants  as  ship-owners  had  some 
option  in  the  matter.    This  was,  in  my 
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opinion,  an  erroneous  view  ;  and,  for  the 
reasons  already  stated,  I  decide  that  the 
plaintiffs  are  not  bound  by  the  Copen- 
hagen adjustment. 

The  defendants,  however,  contend  that, 
irrespective  of  this  they  are  entitled  to 
charge  the  plaintiffs  pro  rata  freight  on 
their  goods  which  were  carried  from  Riga 
to  Copenhagen,  and  there  sold.  This 
contention  can  only  be  supported  by  es- 
tablishing some  contract,  express  or  im- 
plied, binding  the  plaintiffs  to  pay  jpro 
rata  fireight.  Express  contract  there  is 
none  ;  and  the  only  grounds  relied  upon 
for  implying  a  contract  are  that  the 
plaintiffs  goods  were  sold  at  Copenhagen 
with  their  consent  given  expressly  or 
impliedly  to  Hansen,  who  acted  for  the 
best  for  aU  parties.  But,  assuming  this 
to  be  so,  the  goods  were  in  fact  sold  be- 
cause they  were  so  damaged  as  not  to  be 
worth  forwarding  ;  and  a  sale  under  snch 
circumstances,  whether  approved  by  the 
plaintifik  beforehand  or  ratified  afterwards 
by  claiming  the  proceeds  of  sale,  is  not 
enough  by  English  law  to  render  distance 
freight  payable — see  Hopjper  v.  Bumess 
(5),  and  the  cases  there  cited.  To  have 
that  effect,  the  circumstances  must  be 
such  aa  to  give  the  cargo  owner  an  option 
of  having  his  goods  sent  on  to  their  des- 
tination, or  of  accepting  them  at  their 
intermediate  port.  If,  having  that  option, 
he  accepts  the  goods  at  an  intermediate 
port,  he  is  bound  to  pay  pro  rata  freight — 
see  MelMcKlan  on  Shipping,  2nd  ed.  p. 
44<6.  But  here  the  plaintiffs  have  no 
such  option ;  there  was  nothing  equiva- 
lent to  a  volnntory  acceptance  by  them 
of  the  goods  at  Copenhagen. 

Upon  both  points,  therefore,  my  judg- 
ment is  for  the  plaintiffs,  with  costs — the 
amount  to  be  referred  to  an  English 
average  adjuster. 

Judgment  accordingly. 


Solicitors — BoUams,  Son  &  Covard,  for  plaintiffs ; 
Lowless  &  Co.,  for  defendants. 


(6)  45  Law  J.  Rep.  C.P.  377 ;  b.  c.  Law  Rep. 
1  C^.D.  137. 
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[IN  THE  DIVISIONAL   COtTBT  FOR  THE 
a.B.,  C.P.,  AND  EXCH.  DIVISIONS.] 

1879.    1 
Aug.  5.  / 

Oosts — Power  of  Master  art  District  Re- 
gistrar— Judicature  Act,  1873,  sec.  49— 
Order  LIV.  nth  2. 

The  enactment  in  section  49  of  the  Judi- 
cature Act,  1873,  that  no  order  by  the  High 
Court  or  any  Judge  thereof  as  to  costs  otdy 
which  hy  laio  are  left  to  the  discretion  of 
the  Court  shall  be  subject  to  any  appeal, 
does  not  apply  to  the  order  of  a  Master  or 
district  registrar,  and  therefore  a  Judge  of 
Slush  Court  has  power  to  vary  as  to  costs  an 
order  of  a  district  registrar  dismissing  the 
a^imi  without  costs. 

In  this  case  after  the  pleadings  had 
been  closed  the  district  registrar  of 
Halifax  made  an  order  dismissing  the 
action  for  want  of  prosecution,  without 
costs.  The  defendant  appealed  to 
Field,  J.,  at  chambers,  who  varied  such 
order  as  to  costs  by  awarding  the  costs 
of  the  action  to  the  defeudant. 

English  Harrison,  for  the  plaintiff, 
now  moved  to  set  aside  this  order  of 
the  learned  Judge,  on  the  ground  that 
the  order  of  the  district  registrar  as  to 
costs  conld  not  be  the  subject  of  appeal. 
The  49th  section  of  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  enacts  that 
"  no  order  made  by  the  High  Court  of 
Justice  or  any  Judge  thereof,  by  the 
consent  of  the  parties,  or  as  to  costs  only 
which  by  law  are  left  to  the  discretion  of 
the  Court,  shall  be  subject  to  any  appeal 
except  by  leave  of  the  Court  or  Judge 
making  such  order."  That  applies 
equally  to  a  Master  or  district  re^strar 
as  to  a  Judge  of  the  High  Court.  By 
Order  XXXV.  rule  4  a  district  registrar 
may  exercise  all  such  authority  in  au 
action  as  may  be  exercised  by  a  Judge  at 
chambers  except  such  as  by  the  rules  a 
Master  is  precluded  from  exercising.  No 
doubt  Order  LIV.  rule  2  excepts  "  award- 
ing of  costs  other  than  the  costs  of  any 
proceeding  before  such  Master,"  but  it  is 
dear  that  the  district  registrar  had  juris- 
diction to  make  the  order  dismissing  the 
action. 
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[Denhan,  J. — He  had  not  however 
jnrisdiotion  to  award  costs  simply.] 

The  learned  Jndge  at  chambers  was  no 
doubt  of  that  opinion,  and  therefore  con- 
sidered he  had  power  to  vary  the  order  in 
that  respect. 

Meart  appeared  for  the  defendant,  bat 
was  not  called  upon. 

Dknius,  J. — This  is,  in  fact,  an  appeal 
from  an  order  of  my  brother  Field  as  to 
costs  only,  which  therefore  cannot  be 
had.  It  has  been  contended,  however, 
that  that  learned  Jadge  had  no  power  to 
vary  the  order  of  the  district  registrar  as 
to  costs,  becanse  it  has  been  argued  that 
the  words  "  CJourt "  or  Jadge "  in  the 
49th  section  of  the  Judicatore  Act,  1873, 
include  "  Master  "  and  "  district  regis- 
trar." I  do  not  however  think  so. 
Those  words  have  always  been  applied 
only  to  the  High  Court  or  to  a  Judge 
thereof,  and  I  think  that  the  intention  of 
the  Legislature  was  to  give  the  discretion 
as  to  costs  to  such  Court  or  Judge  only. 

Pollock,  B.,  concurred. 

Rule  refused. 


Solicitors — Williamgon,  Hill  &  Co.,  for  plaintiff; 
Learoyd,  Leaioyd  &  Peace,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division.) 

1879.  1 

Juno  17, 19, 23.}   ™k  qukkn  «.  fbi^nch. 

Highway — Ihimpike  Act — Beads  atUho- 
rised  to  be  made  by  Tntstees  under  Private 
Act — ToUs — Completion  of  Part  of  Roads 
— Insufficiency  <if  ToUs  to  keep  completed 
Part  in  R^air — Statute  4^5  Vict.  c.  69 
— Applicaiion  for  Contribution  towards 
Maiiienance  out  of  Highway  Rate — Jvris- 
diction  of  Justices. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  175.] 


[IN  THE  EXCHEQtJER  DIVISION.] 

/-THE      LONDON,      BBIOHTOH      AND 

1879.  SOnTH  COAST  sailwat  coupant 

June  20,-       (a^sZJanis)  v.  thb  vestbt  ov 

24,  30.  ST.    GILES,   CAMBEBWELL   (res. 

pendents). 

Metropolitan  Management  Acts — 18  4*  19 
Vict.  c.  120.  s.  105—25  ^  26  Vict.  c.  102. 
s,  77 — Paving — Owner  of  Land  bounding 
or  abutting  on  a  Street — "  Street," 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  184.] 


[IN  THE  HOUSE  OF  LORDS.] 

THE  OVKEEBEKS  OF  THE  TOWN- 
1879.  SHIP    OF    THE    FOEEIGN    OF 

June  27, 30,-      walsall    v.   the    london 

July  21.  AND  NOBTH  WESTERN   BAIL- 

,      WAY  COMPANY. 

Bate — Sanitary  Purposes  in  a  Borough 
— District  or  Borough  Rate — Exemption 
conferred  by  Local  Act — Vested  Interests — 
Public  Health  Act,  1872,  85  &■  36  Vict.  c. 
79.  ««.  3,  4,  7,  16 — Sanitary  Laio  Amend- 
ment Ad,  1874  (37  ^  38  Vict.  c.  89),  s.  3 
—Public  Health  Act,  1875  (38  ^  39  Vict, 
c.  56),  w.  10,  207,  211. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Rep.  M.C.  166.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879        [  tUK  HWEH  {on  the  prosecution 
May 


9        f™" 
28.  <l      "J 

L      Tl 


7/  OEOBOE  tuck)  V.  THE  JUS- 
TICES  OF   BEBESHIBE. 


Appeal  —  Quarter  Sessions — Idcennng 
Act,  1872  (35  &  86  Viet.  c.  94),  s.  52, 
sub-sec.  3 — Conviction — Time  for  entering 
into  Recognisance  —  "  Immediately  "  — 
Question  of  Fact. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  M.C.  137.] 
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[IN  THE  QUEEN'S  BBNCH  DIViatON.]  the  order  of  removal,  but  stated  the  fol- 


1878. 
Nov.  9. 


THE  6UAEDIAH8  OF  THE  WOODSTOCK 

OMiON     (appeUanti)     v.    the 

CHUECHWABDBHB,    &C.,   OF   THE 

FASISH  OF  ST.  FANCKAS  (respon- 
dents). 

Poor  Law — Divided  Parishes,  Sfe.,  Aet 
(39  ^  40  Vict.  e.  61),  s.  35 — Berwative 
SetHement  of  Pamper— Order  of  Bemoval. 

The  paviper  was  horn  in  the  respondent 
parish,  and  had  not  aeqwred  a  settlement  in 
her  own  right.  Her  father  was  bom  inB., 
in  the  appellant  widon,  and  had  acquired 
throughhis father,  the  palmer's  grandfather, 
a  derivative  settlement  in  M. : — Held,  that 
the  case  came  within  the  last  part  of  the 
39  ^  40  Vict.  e.  61.  s.  35,  and  that,  as  the 
pauper's  settlement  eovid  not  be  ascertained 
without  inquiring  into  her  pa/rent's  deriva- 
tive settlement,  she  must  be  deemed  to  be  set- 
tled in  the  respondent  parish,  the  place  of 
her  birth. 

This  was  an  appeal  against  an  order  of 
removal  dated  the  12th  of  June,  1877,  ad- 
judging the  last  legal  settlement  of  Emily 
Ta^or,  a  pauper  aged  eighteen  years,  to 
be  in  the  parish  of  Deddington,  in  the 
appellaiit  union. 

The  Court  of  Quarter  SessionB  quashed 
Vol.  48.— M.O. 


„„„„_„ , M.^^^^^.J'^ 

lowing  Special  Case  for  the  opinion  oiKyj 
this  Court. 

Emily  Taylor,  the  pauper,  became 
chargeable  to  the  parish  of  St.  Pancras, 
and  was  on  the  12th  day  of  June,  1877,  , 
by  an  order  of  removal  adjudged  to  be 
legally  settled  in  Deddington,  in  the  Wood- 
stock Poor  Law  Union. 

The  pauper  was  bom  in  St.  Pancras 
parish  on  the  16th  of  April,  1859,  and 
has  not  acquired  any  settlement  in  her 
own  right. 

The  pauper  is  the  lawful  daug;hter  of 
(Jeorge  Taylor  and  Temperance  his  wife. 

The  pauper's  father,  George  Taylor, 
was  born  in  Deddington  on  the  Ist  of 
January,  1815,  and  acquired  no  settle- 
ment  in  his  own  right. 

The  pauper's  father,  the  said  Chorge 
Taylor,  was  tiie  lawful  son  of  William  and 
Martha  Taylor,  both  deceased. 

In  1829  the  said  William  Taylor,  the 
pauper's  grandfather,  acquired  a  settle- 
ment by  serving  the  office  of  parish  con- 
stable  in  Milton,  a  parish  comprised  in 
the  Banbury  Poor  Law  Union,  the  said 
George  Taylor  being  then  under  the  age 
of  sixteen  and  unemancipated. 

The  Sessions  were  of  opinion  that  the 
pauper's  settlement  was  m 
B 
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Woodttooi  Union  t.  8t.  Pamerat  Paruh,  0.3. 

parish,  and  they  accordingly  quashed  the 
said  order  of  removal. 

The  qnestion  for  the  opioioii  of  the 
Gonrt  waa  whether  the  settlement  of  the 
pauper  was  in  Deddington. 

Buley,  for  the  appellants. — Up  to  the 
time  of  i^e  passing  of  39  &  40  Viot.  c.  61, 
the  birth  settlement  of  a  pauper  was  only 
a  presumptive  one,  and  liable  to  be  de- 
feated by  shewing  a  subsequent  settle- 
ment elsewhere.  Here  the  pauper's 
fitther  had  no  settlement  in  his  own  right, 
but  acquired  a  derivative  one  through  his 
£>tther  in  Milton.  This  case,  therefore, 
comes  within  the  last  part  of  39  &  40 
Vict.  c.  61.  s.  35  (1),  and  inasmuch  as 
the  pauper's  settlement  cannot  be  ascer- 
tained without  inquiring  into  her  parents' 
derivative  settlement,  sne  must  therefore 
be  deemed  to  be  settled  in  the  respondent 
parish,  the  place  of  her  birth. 

Poland  and  Lumley,  for  the  respondents. 
— The  object  of  the  Legislature  was  to 
prevent  an  inquiry  extending  beyond 
one  generation.  In  any  case  this  pauper 
must  have  a  different  settlement  to  that 
of  her  &ther ;  for  her  settlement  is  clearly 
either  at  Deddington  or  St.  Pancras, 
whereas  it  is  conceded  that  her  father's 
settlement  would,  if  he  became  chargfe- 
able,  be  in  Milton.  It  is  contended  here 
that  the  pauper  derived  a  settlement  from 
her  father,  and  that,  as  he  was  born  in 
Deddington,  that  was  her  settlement, 
which  can  therefore  be  shewn  without 
inquiring  into  the  derivative  settlement 
of  the  pauper's  &ther. 

Mellob,  J. — I  confess  that  in  spite  of 
the  contention  brought  forward  on  behalf 

(1)  By  39  &  40  Virt.  c.  61.  s.  85,  "  No  person 
aball  be  deemed  to  havu  derived  a  settlement  from 
any  other  persm,  whether  by  parentage,  estate,  or 
otherwise,  except  in  the  ease  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the  age 
of  sixteen,  which  child  shall  take  the  settlement  of 
its  father  or  of  its  widowed  mother,  as  the  case 
may  be,  up  to  that  age,  and  shall  retain  the 
settlement  so  taken  until  it  simll  acquire  another. 

....  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for  itself,  or 
being  a  female  shall  not  have  derired  a  settlement 
from  her  husband,  and  it  ctanot  be  shewn  what 
settlement  such  child  or  female  derived  from  the 
parent  without  inquiring  into  the  derivative  set- 
tlement of  such  parent,  such  child  or  female  shall 
be  deemed  to  be  settled  in  the  parish  in  which  be 
or  she  was  bom." 


of  the  respondents  I  &il  to  see  how  it  can 
be  said  that  this  pauper's  settlement  waa 
in  Deddington.  The  pauper  herself  was 
bom  in  St.  Panoras ;  and  the  &ther,  it 
appears,  had  once  a  birth  settlement  in 
Deddington,  but  he  had  acquired  a  new 
settlement  in  Milton.  The  only  question 
which  we  have  to  decide  is  whether,  on 
the  facta  before  us,  the  pauper's  settle- 
ment was  at  Deddington.  I  think  it 
dearly  was  not,  but  that  the  pauper's 
settlement  was  in  the  parish  of  St.  Fan- 
eras.  The  object  of  the  L^islature 
doubtless  wtui  to  do  as  little  violence  as 
possible  to  a  pauper's  feelings  arising  from 
natural  relationship  by  separating  father 
from  child ;  but  though  that  may  be  so,  I 
think  there  can  be  no  doubt  that  the 
pauper's  settlement  was  at  the  place  of 
her  birth. 

Field,  J. — I  think  that  the  judgment 
of  the  Quarter  Sessions  was  right,  and 
must  be  affirmed.  The  intention  of  the 
Legislature  manifestly  was  to  get  rid  of 
derivative  settlements  altogether,  and  to 
order  that  everybody  should  be  settled 
where  they  had  acquired  a  setlement  or 
where  they  had  been  bom.  But  there  are 
exceptions  to  this — one  the  case  of  a  wife, 
the  other  the  case  of  a  child  under  the  age 
of  sixteen,  the  latter  of  whom  is  to  take 
the  settlement  of  the  parent  up  to  that 
age,  and  is  to  retain  the  settlement  so 
taken  until  another  is  acquired.  Now  this 
is  the  case  of  a  child  who  would,  in  the 
natural  order  of  things,  have  taken  the 
settlement  of  her  father.  What,  then, 
was  the  settlement  of  the  pauper's  father  ? 
The  father,  Qeorge  Taylor,  was  bom  at 
Deddington,  and  never  acquired  any  set- 
tlement in  his  own  right.  It  was  con- 
tended on  behalf  of  the  appellants  that 
the  birth  settlement  of  the  pauper's  father 
was  only  a  primd  facie  settlement,  and  it 
was  suggested  that  though  such  settle- 
ment was  prima  facie  at  Deddington,  it 
was  really  and  truly  in  Milton.  Would 
that  have  to  be  ascertained  P  Yes, 
clearly ;  and  this  is  the  very  thing  which 
the  Legislature  has  said  shall  not  be 
done ;  for  when  it  cannot  be  shewn  what 
settlement  a  child  derived  from  the 
parent  without  inquiring  into  the  deri- 
vative settlement  of  suoh  parent,  such 
child  "  shall  be  deemed  to  be  settled  in 
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the  pariah  in  which  he  or  she  was  bom." 
I  confess  I  feel  that  we  are  only  acting 
in  accordance  with  the  general  policy  of 
the  Legislature  in  holding  that  this 
pauper  was  settled  in  the  respondent 
parish.  Accordingly  our  judgment  must 
be  for  the  appellants,  and  the  order  of 
removal  must  be  quashed. 

Orcier  quashed. 


Solicitors — White  &  Son,  agents  for  Hawkins, 
Woodstock,  for  appellants ;  Bezvorthy,  for  re- 
spondents. 


[IN  THE  aUEElTS  BENCH  DIVISION.] 

1878.  "l  BARI.  MANTEES  AND  BROWNE 
Nov.  12.  J       V.   BAETHOLOMEW. 

Highway— &  ^  6  Will.  4.  c.  60.  st.  63, 
64 — Repair  of  Highways — License  by  Jus- 
tices to  get  Materiah  in  enclosed  Ixmd — 
Extent  and  Duration  of  License. 

The  plaintiffs  were  respecOvely  the  owner 
and  occupier  of  a  farm  in  the  parish  of 
L.,  and  the  defendant  was  in  1877  the 
surveyor  of  highways  for  the  parish.  In 
1866,  the  justices  at  special  sessions  granted 
their  license  under  5  4*  6  WUl.  4.  c.  60. 
s.  64,  authorising  the  then  surveyor  to  get 
materials,  for  the  repair  of  the  highways 
within  the  parish,  from  a  field  forming 
part  of  the  said  farm,  and  the  surveyor, 
in  pursuance  of  the  license,  got  such  ma- 
terials as  were  necessary.  Materials  con- 
tinued to  he  got  during  subsequent  years, 
down  to  1877,  for  the  same  pwrpose ;  but 
in  1877,  in  consequence  of  objections  raised 
by  the  plaintiffs,  the  defendant,  as  surveyor, 
applied  to  the  justices  for  a  new  license. 
The  justices  having  declined  to  a/icede  to 
the  application,  on  the  ground  that  the 
license  granted  in  1866  was  still  in  force, 
the  defendant  entered  the  land,  and  got 
further  materials  for  the  repair  of  the 
highways : — 

Held,  that  the  license  granted  to  the 
surveyor  in  1866  was  limiied  to  the  neces- 
sities of  the  parUoular  occasion,  and  was 


not  in  force  *»  1877,  so  as  to  justify  the 
defendant  in  entering  the  plaintiffs^  land 
during  that  year. 

This  was  a  Special  Case  stated  pur- 
suant to  Order  XXXIV.  rule  1. 

The  plaintiflf,  Browne,  is  a  farmer  pos- 
sessed of  and  occupying  a  farm  in  the 
parish  of  Langton-by-Wragby,  in  the 
county  of  Lincoln,  as  tenant  thereof  to  the 
plaintiff,  Earl  Manvers,  the  owner,  and 
the  defendant  was  during  the  year  1877 
the  surveyor  of  highways  for  the  parish. 

In  1866,  materials  being  required  for 
the  repair  of  the  highways  in  the  said 
parish,  the  then  surveyor  of  highways 
(not  the  defendant),  pursuant  to  the 
provisions  of  the  Gteneral  Highway  Act, 
6  4  6  Will,  4.  c.  60.  ss.  63  (1),  gave 

(1)  By  6  &  6  Will.  4.  c.  60.  s.  63,  ••  it  shall 
not  be  lawful  for'  any  snrTeyor  ....  to  dig, 
gather,  get,  take  or  carry  away  any  materials  for 
making  or  repairing  any  highway  ont  of  or  from 
any  enclosed  land  or  ground  until  one  calendar 
month's  notice  in  writing,  signed  by  the  surveyor, 
shall  have  been  given  to  the  owner  of  the  pre- 
mises from  which  such  materials  are  intended  to 
be  taken,  or  to  his  known  agent,  and  to  the  occu- 
pier of  the  premises  from  whici  such  materials 
"  are  intended  to  be  taken,  or  left  at  the  house  ... 
of  such  owner  or  agent,  and  also  of  such  occupier, 
to  appear  before  the  justices  at  a  Special  Sessions 
for  the  highways,  to  shew  cause  why  such 
materials  shall  not  be  had  therefrom;  and  in 
case  such  owner,  agent  or  occupier  shall  attend 
pursuant  to  such  notice,  but  shaU  not  shew  suffi- 
cient cause  to  the  contrary,  such  justices  shall,  if 
they  think  proper,  authorise  such  surveyor  or 
other  person  to  dig,  get,  gather,  take  and  cany 
away  such  materials  at  such  time  or  times  as  to 
such  justices  shall  seem  proper  ;  and  if  such 
owner,  agent  or  occupier  shall  neglect  or  reftise  to 
appear  by  himself  or  his  agent,  the  said  justices 
^U  and  may  (upon  proof  on  oath  of  the  service 
of  such  notice)  make  such  order  therein  as  they 
shall  think  fit,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  such  owner  or  occupier, 
or  his  agent,  had  attended." 

By  section  64,  "  It  shall  be  lawful  for  every 
such  surveyor  for  the  time  aforesaid,  by  license  in 
writing  from  the  justices  at  a  Special  Sessions  for 
the  highways,  to  search  for,  dig  and  get  in*te- 
rials,  if  sufficient  cannot  be  had  conveniently 
within  such  waste  lands,  common  grounds,  rivers 
or  brooks,  in  or  through  any  of  the  several  or 
enclosed  lands  or  grounds  of  any  person  whomso- 
ever ....  within  the  parish  where  the  same 
shall  be  wanted,  or  within  any  other  parish  ad- 
joining or  lying  near  to  the  highway  tat  which 
such  materials  shall  be  required,  if  it  shall  appear 
to  such  justices  that  sufficient  mftterialB  cannot 
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notice  to  the  plaintiffs  as  the  owner  and 
ooonpier  of  the  said  &rm,  reqairing  them 
to  appear  before  justices  at  Special  Ses- 
sions, to  shew  cause  why  materials  for 
the  repair  of  the  said  highways  should 
not  be  had  from  a  field  forming  part  of 
the  said  fSarm,  and  which  field  was 
enclosed  land  within  the  meaning  of  the 
said  Act  and  of  4  &  5  Vict.  c.  51. 

No  opposition  being  offered  to  the  ap- 
plication made  in  pursuance  of  such 
notice,  the  justices,  in  Special  Sessions 
assembled,  granted  their  license  under 
5  &  6  Will  4.  c.  50.  8.  54,  to  the  sur- 
yeyor  authorising  him  to  dig  and  carry 
ttoTD.  the  said  field  materials  for  the  pur- 
poses aforesaid,  making  satisfEKstion  for 
the  same  and  for  damage  to  such  field  in 
the  manner  directed  by  the  said  Act. 
The  license  was  never  appealed  against 
pursuant  to  the  power  contained  in 
s.  105  of  the  Act. 

The  surveyor  accordingly  dug  and 
carried  away  from  the  field  the  necessary 
materials,  and  with  them  repaired  the 
highways.  A  sum  agreed  upon  between 
the  parties  was  paid  to  the  plaintiffs  for 
the  materials. 

In  subsequent  years  the  different  sur-  ° 
veyors  of  highways  appointed  each  year 
for  the  said  parish  got  materials  for  the 
repair  of  the  highways  therein  from  the 
said  plaintiffs,  and  paid  the  plaintiffs  sums 
from  time  to  time  agreed  upon  as  the 
price  of  snch  materials.     This  course  was 

oonreniently  bo  had  in  the  parish  where  such 
highways  Ue,  or  in  the  waste  lands  or  common 
grounds,  rivers  or  brooks  of  such  adjacent  parish, 
and  that  a  sufficient  quantity  of  materials  will  be 
left  for  the  use  of  the  parish  where  the  same  shall 
be,  and  to  take  and  carry  away  so  much  of  the 
said  materials  as  by  the  discretion  of  the  said 
surveyor  shall  be  thought  necessary  to  be  em- 
ployed in  the  amendment  of  the  said  highways ; 
the  said  surveyor  making  such  satisfaction  for 
the  materials  which  may  be  got  or  taken  away, 
and  also  for  the  damage  done  to  such  lands  or 
grounds  by  the  getting  and  carrying  away  the 
same,  as  shall  be  settled  and  ascertained  by  order 
of  the  justices  at  a  Special  Sessions  for  the  high- 
ways." 

By  section  105  an  appeal  is  given  to  Quarter 
Sessions  against  any  onler,  &c,  of  justices.  A 
form  of  license  is  given  in  the  appendix,  and  is 
in  general  terms,  "  to  search  for,  &c.,  materials 
within  the  enclosed  lands  or  grounds  of  C.  D. 
within  the  parish,  to  be  employed  in  the  repair 
of  the  highways  within  the  pansh." 


continued  until  1877,  when  the  plaintiffs 
objected  to  any  more  gravel  being  got  or 
taken  from  their  land.  In  1877,  in  con- 
sequence of  these  objections,  the  defen- 
dant applied  to  the  justices  in  special 
sessions  to  grant  him  a  new  license  to 
get  materials  &om  the  said  field,  and  the 
plaintiffs  subsequently  appUed^  to  the 
justices  to  revoke  the  license  granted  in 
1866.  The  justices  declined  to  entertain 
either  application ;  the  former  one  on 
the  ground  that  the  said  license  was  still 
in  force,  and  the  latter  on  the  groond 
that,  as  the  plainti&  had  not  appealed, 
the  said  license  was  irrevocable. 

Notice  was  thereupon  served  by  the 
plaintiffs  upon  the  defendant,  requiring 
him  not  to  trespass  or  dig  or  carry  away 
materials  fix>m  the  said  field,  notwith- 
standing which  the  defendant,  claiming 
to  act  under  the  license  hereinbefore  re- 
ferred to,  has,  during  1877,  entered  upon 
the  said  field,  and  has  dug  and  carried 
away  stone  and  other  materials  'for  the 
repair  of  the  said  highways. 

The  question  for  the  opinion  of  the 
Court  yraa  whether  the  license  granted 
to  the  surveyor  in  1866  conferred  upon 
the  defendant  any  authority  to  enter 
upon  the  lands  in  question  in  1877. 

Qraham,  for  the  plaintiffs. — ^The  ques- 
tion here  is  whether  a  license  granted  by 
the  justioea  under  the  Highway  Act  (5  dc 
6  Will.  4.  c.  50),  8.  54,  is  perpetual  or 
limited  in  its  operation.  It  is  contended 
that  the  hcense  granted  in  1866  did  not 
confer  upon  the  defendant  any  right  to 
enter  upon  the  lands  in  1877.  [Sk  was 
here  stopped  by  the  Court.] 

E.  Lumley,  for  the  defendant. — On  the 
true  construction  of  the  Act  the  Uoense 
granted  to  the  surveyor  oontinned  in 
force  so  long  as  any  materials  existed 
on  the  land  available  for  the  repair  of 
the  highway.  If  any  hardship  is  in- 
flicted on  particular  individuals  by  reason 
of  such  a  construction,  then  compensa- 
tion can  be  claimed  under  the  express 
provisions  of  the  54th  section. 

CooKBURN,  L.C.J. — I  think  that  our 
decision  must  be  in  favour  of  the  plain- 
tiffs. The  authority  g^ven  by  the  Act  to 
get  materials  for  the  repair  of  highways 
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involvee  important  considerations,  inter- 
fering as  it  does  very  considerably  with 
private  rights.  Stone  can  in  certain  cases 
be  obtained  by  a  surveyor,   not  at  the 
expense  of  the  parish,  bnt  of  the  gentle- 
man on  whose  property  the  stones  are. 
That  involves  as  great  an  interference 
with  private  property  as  can  well  be  con- 
ceived, and  it  behoves  ns  to  take  care 
that  the  statute  shall  be  constraed  strictly. 
The  section  expressly  says  that  the  jus- 
tices may  give  the  surveyor  authority  to 
take  and  carry  away  materials  "  at  such 
time  or  times  aa  to  such  justices  shall 
seem  proper."     True  it  is  that  when  we 
tarn  to  the  form  given  in  the  schednle, 
all  mention  of  time  is  omitted;   still  I 
think    that  the  words   in  the   enacting 
clause  shew  that  it  was  not  intended  that 
the  authority  should  be  given  for  all  time 
to  come,  but  only  for  such  time  or  times 
as  to  the  justices  may  seem  proper.  There 
is  abundant  reason  for  saying  that  this 
ought  to  be  Bo,  It  may  be  that  the  taking 
of  stone  from  one  man's  land  is  a  burden 
cast  upon  him  for  the  good  of  the  parish, 
but  he  may  rightly  say  that  his  neigh- 
boors  sboidd  be  common  sufferers  with 
himself.      Mr.  Lnmley  has  pointed  out 
that  there  are  clanses  which  award  com- 
pensation for  any  damage  done  to  the 
land ;  still  it  a{n)ears  to  me  that  the  proper 
constmction  of  the  Act  is  that  when  ma- 
terials are  required  for  the  repair  of  the 
highways,  the  surveyor  is  to  go  to  the 
jnstices  to  authorise  him  to   take  snch 
materials  &om  the  land  as  may  be  neces- 
sary for  the  requisite  repairs  then  in  con- 
templation, which  authority  mnst,  I  think, 
be  coextensive  with  the  pEu:ticnlar  neces- 
sity.   This  interpretation  of  the  statute, 
that  the  license  mnst  be  pro  re  neUa,  seems 
to  me  to  be  consistent  with  the  justice  of 
the  case  as  well  as  the  intention  of  the 
Legislature. 

MsLLOR,  J. — I  am  of  the  same  opinion. 
I  think  that  on  the  true  construction  of 
the  statute  the  license  granted  to  the 
surveyor  ij  the  justices  extends  only  to 
the  necessities  of  a  particular  occasion. 
When  the  particular  repairs  that  are 
necessary  to  be  done  on  the  highways 
have  been  executed,  the  license  granted 
by  the  justices  is  spent,  and  the  surveyor 
most  apply  for  a  frash  one  when  occasion 


shall  require,  in  which  case  the  justices 
wiU  consider  whether  it  is  reasonable  or 
not  that  the  materials  required  shall  be 
got  at  a  particular  spot. 

Accordingly  I  think  that  we  must 
answer  the  question  submitted  to  us  by 
saying  that  the  defendant  was  not  justi- 
fied under  the  circumstances  in  entering 
the  land  of  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


Solicitors— Toynbee,  agent  forToynbee,  Laiken  & 
Toynbee,  Lincoln,  for  pkintifb ;  Taylor,  Hoare 
&  Taylor,  agents  for  Burton  &  Scorer,  Lincoln, 
for  defendant. 

[IN  THE  COURT  OF  APPEAL.] 

THB    QTTHEH    (jLefenSomi 
Jan  90  an  ai  l     »»  «^o^)  »•  BHApLAUGH 


1878.    r 

1. 29, 30, 31,  < 
Feb.  2.        I 


AND  BBSAirr  (^plavMfft 
♦»  error).* 

Indictment — Obscene  Lihel — Omission  to 
set  out  the  AUeged  Obscene  Matter — Error 
—Verdict. 

In  an  indictment  for  publishing  on 
obscene  book  the  words  alleged  to  be  obscene 
must  be  set  out  in  full ;  and  the  defect  to  so 
set  them  out  wiU  not  be  cured  by  a  verdi^ 
of  gmlly. 

Error  upon  the  judgment  of  the  Qneen's 
Bench  Division,  reported  46  Law  J.  Bep. 
M.O.  286. 

The  first  count  of  the  indictment  as 
set  out  in  the  record  was  as  follows — 

"  Central  Criminal  Court  to  wit : — The 
jurors  for  our  Lady  the  Queen,  upon  their 
oath,  present  that  Charles  Bradlaugh  and 
Annie  Besant,  unlawfully  and  wickedly 
devising,  contriving  and  intending  as 
much  as  in  them  lay  to  vitiate  and  cor- 
rupt the  morals  as  well  of  youth  as  of 
divers  other  liege  subjects  of  our  said 
Lady  the  Queen,  and  to  incite  and  en- 
courage the  said  liege  subjects  to  in- 
decent, obscene,  unnatural  and  immoral 
practices,  and  bring  them  to  a  state  of 
wickedness,  lewdness  and  debaucheiy, 
heretofore,  to  wit  on   the  24th  day  of 

*  .Coram  Bramwell,  L.J.;  Brett,  L.J. ;  and 
Cotton,  LhF. 
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T%e  Qatm  t.  Bradlamgh,  App. 
Marob,  in  the  year  of  our  Lord,  1877,  in 
the  City  of  London,  and  within  the  jnris- 
diction  of  the  said  Central  Criminal 
Court,  nnlawfnlly,  wickedly,  knowingly, 
wilfnUy  and  designedly,  did  print,  pub- 
lish, sell  and  utter  a  certain  indecent,  lewd, 
filthy,  bawdy  and  obscene  book  called 
Prtnts  of  Philosophy,  thereby  contami' 
nating,  vitiating  and  corrupting  the 
morals  as  well  of  youth  as  of  other  liege 
subjects  of  our  said  Lady  the  Queen,  and 
bring^g  the  said  liege  subjects  to  a  state 
of  wickedness,  lewdness,  debauchery  and 
immorality,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  evil  and 
pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace 
of  our  said  LtMly  the  Queen,  her  Crown 
and  dignity." 

The  second  count  was  in  the  same 
words,  the  date  being  put  five  days  later. 

The  record  also  averred  that  the  plain* 
tifis  in  error  were  found  guilty. 

The  grounds  of  error  were — That  the 
said  indictment  shews  no  offence  known 
to  the  law  and  does  not  warrant  the  said 
conviction  and  sentence;  that  the  libel 
in  question  was  professedly  a  work  on 
medical  science  and  political  economy, 
and  that  in  the  indictment  in  which  the 
said  work  is  alleged  to  be  "an  indecent, 
lewd,  filthy  and  obscene  libel,"  such  por- 
tions of  the  work  as  were  libellons  as 
aforesaid  ought  to  have  been  set  out ; 
that  the  indictment  does  not  shew  any 
specific  offence,  and  that  the  particular 
words  supposed  to  be  criminal  ought  to 
have  been  expressly  specified  and  set 
forth  in  the  said  indictment. 

The  oaae  was  argued  on  Jan.  29,  30,  31, 
by- 

Bradlaugh  and  Besant  in  person. 

The  Solidtor-Chnerdl  and  Mead,  for  the 
Crown. 

[It  is  nnnecessary  to  give  the  argu- 
ments as  they,  and  the  cases  cited,  are 
mlly  considerad  in  the  judgments.] 

Our.  adv.  vuU, 

The  following  judgments  were  given 
on  Feb.  2  :— 

Bramwell,  L.J.  —  This  case  comes 
before  us  upon  a  question  of  substantial 


importance,  but  nenrertheless  of  a  purely 
technical  nature,  and  the  decision  which 
we  have  to  prononnoe  is  quite  apart  from 
the  merits,  and  quite  apart  from  the  con* 
sideration  whether  any  wrong  has  or  has 
not  been  done  to  the  plaintiffs  in  error. 

The  question  has  arisen  under  the  fol- 
lowing circamstances : — As  indictment 
was  preferred  against  the  plaintiffs  in 
error  charging  them  with  publishing  an 
obscene  libel,  to  wit,  a  certain  indecent, 
lewd,  filthy,  bawdy  and  obscene  book  called 
Fruits  of  Philosophy;  upon  this  indict- 
ment they  were  found  guilty.  They  after- 
wards moved  the  Queen's  Bench  Division, 
in  arrest  of  judgment,  and  the  rule  which 
they  obtained  was  discharged;  and  the 
question  before  us  is  whether  the  Jnd^s 
of  that  Gonrt  were  right  in  disohargmg 
that  rule,  or  whether  they  ought  to  have 
made  it  absolute.  The  objection  taken 
was  that  the  indictment  stated,  but  did 
not  shew,  that  an  offence  had  been  com- 
mitted ;  or,  as  it  may  be  put  in  some- 
what different  language,  the  objection 
was  that  the  indictment  simply  averred 
that  an  offence  had  been  committed,  and 
did  not  shew  how  it  had  been  committed. 
For  the  Crown,  it  was  almost  admitted 
by  the  Solicitor-Qeneral  that  if  the  ob- 
jection had  been  taken  by  demurrer,  it 
would  have  been  good ;  but  it  was  said 
that  it  was  cured  by  the  verdict,  on  the 
ground  that  the  jury  could  not  have 
found  the  plaintiffs  in  error  guilty, 
unless  the  obscene  libel  had  been  proved 
at  the  trial  to  have  been  published  by  them. 

Kow  it  is  undoubtedly  a  rule  that  an 
indictment  for  any  offence  must  shew 
that  the  offence  has  been  committed,  and 
must  shew  how  it  has  been  committed ; 
and  if  these  particulars  are  omitted  judg- 
ment will  be  arrested.  No  doubt  that 
is  the  general  rule ;  and  I  do  not  intend 
to  allude  to  alterations  made  by  statute 
as  to  criminal  pleading,  because  no  statute 
is  applicable  to  this  case;  therefore  in 
the  observations  which  I  shall  moke  as  to 
the  form  .of  indictments,  I  shall  speak  as 
if  the  common  law  were  unaltered.  Now 
it  is  not  enough  to  indict  a  person  for 
that  he  committed  murder,  or  murdered 
A.  B. ;  at  common  law  it  must  be  shewn 
what  he  did ;  so  that  if  the  acts  charged 
are  proved  to  have  been  perpetrated,  it 
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would    be    shewn    that    he    committed 
marder ;  in  other  words,  it  is  not  enough 
to  sJleg^  that  he  committed  the  crime,  it 
must  be   shewn  how  he  committed  it. 
Similarij  in  an  indictment  for  boi^lary, 
it  is  not  enongh  to  allege  that  the  ac- 
cused committed  a  hnrglaniy,  or  to  allege 
that  he  committed  a  burglary  at    the 
house  of  A. ;  it  must  be  charged  that  he 
burglariously    entered    between    certain 
hours,  with  other  circumstances  shewing 
bow  the  crime  had  been  committed,  and 
those  facts  must  be  stated  which  con- 
stitute the  crime  said  to  have  been  com- 
mitted.    For  this  rule  three  reasons  were 
assigned,  two  of  which  I  do   not  think 
very  important,  at  eJI  events,  at  the  pre- 
sent time;   but  the  third  is  of  a  more 
substantial  character.     One  of  these  rea- 
sons was,  that  the  person  indicted  for 
the  commission  of  a  crime  might  know 
what  charge  he  had  to  meet ;  u  he  were 
charged  with  murder  or  burglary  gene- 
rally, he  would  not  know  what  particular 
act  was  alleged  against  him,  and  what  he 
had  to  meet.     Another  reason  was  that, 
if  convicted  or  acquitted  on  au  indict- 
ment of  that  kind,  the  accused  could  not 
plead  or  prove,  with  the  same  facility  as 
otherwise  he  might,  a  plea  of  autrefois 
convict  or  autrefois  acquit.     At  the  pre- 
sent day,  I  think  those  two  reasons  may 
be  disregarded,  because  an  accused  per- 
son is  very  rarely  ignorant  of  the  charge 
which  he  is  called  upon  to  meet,  and  no  real 
difficulty  exists  as  to  pleading  or  proving 
a   former  conviction   of  acquittal.     But 
even  as  to  these  reasons  I  must  admit 
that  a  very  plausible  observation  was 
made  by  the  female  plaintifT  in   error, 
namely,  that  the  book,  as  a  whole,  was 
charged  as  an  oSence  against  her,  and 
she  could  not  possibly  tell  what  passages 
would  be  selected  as  those  on  which  the 
charge  was  to  be  supported.     The  third 
reason,  in  my  opinion,  is  to  this  day  sub- 
stantial, and  cannot  be  disregarded.     It 
was  that  a  defendant  is  entitled  to  take 
the  opinion  of  the  Court,  before  which  he 
is  indicted,  by  demurrer,  or  by  motion  in 
arrest  of  jut^ment ;  or  the  opinion  of  a 
Court  of  Error,  by  writ  ,of  error,  on  the 
sufficiency  of  the  statements  in  the  in- 
dictment.     It  is  true  that  a  defendant 
has  the  decision  of  the  Judge  presiding 


at  the  trial  as  to  the  validity  of  the  in- 
dictment, yet  it  is  not  unreasonable  that 
he  should  be  at  liberty  in  some  way  to 
question  the  decision  of  that  Judge,  But 
whether  those  three  reasons  were  good  or 
bad,  they  clearly  existed  with  reference 
to  the  form  of  indictment,  which  accord- 
ingly, as  I  have  already  intimated,  must 
shew  not  only  that  the  accused  committed 
the  offence,  but  must  also  state  the  facts 
which  constituted  it. 

In  some  instances,  words  are  the  sub- 
ject-matter of  an  indictment;  and  it 
follows  £rom  the  principle,  which  I  have 
mentioned,  that  wherever  the  oSence 
consists  of  words  written  or  spoken,  those 
words  must  be  stated  in  the  indictment ; 
if  they  are  not  it  will  be  defective  upon 
demurrer,  in  arrest  of  judgment  or  upon 
writ  of  error.  For  instance,  upon  an 
indictment  for  perjury,  it  was  necessary 
that  the  &ctB  constituting  the  perjury 
should  be  set  forth,  and  that  necessity 
existed  until  23  Geo.  2.  c.  11.  The  autho- 
rities will  be  found  in  2  Chitty's  Grim. 
Law,  ch.  9,  p.  307,  2nd  edit.  That  sta- 
tute recited  the  extreme  difficulty  of 
getting  convictions  for  perj  uiy  by  reason  of 
difficulties  attending  the  prosecutions  for 
them,  and  effected  an  alteration  whereby 
the  offence  was  allowed  to  be  stated  in  a 
more  general  way.  In  like  manner,  upon 
an  indictment  for  forgery,  it  was  neces- 
sary to  set  out  the  words  of  the  forged 
instrument,  as  appears  from  3  Ohitty^s 
Grim.  Law,  ch.  16,  p.  1040,  2nd  edit.  In 
like  manner,  there  can  be  no  doubt  that 
in  an  indictment  for  defematory  libel,  it 
was  necessary  to  set  out  the  words  com- 
plained of,  so  that  the  Court  might  judge 
whether  they  were  or  could  amount  to  a 
libel.  Now,  in  support  of  this  doctrine, 
I  will  refer  to  Oook  v.  Oa»  (1).  That 
action  was  for  slander,  and  after  a  general 
verdict  for  the  plaintiff  a  motion  was 
made  in  arrest  of  judgment,  on  an  ob- 
jection to  the  last  count,  which  did  not 
set  out  the  words  complained  of.  Lord 
EUenborough,  C.J.,  in  delivering  the 
judgment  of  the  Court,  said  (2)  :  "  The 
objection  is,  that  in  a  count  for  slander 
by  words  the  words  themselves  should  be 
set  out,  in  order  that  the  defendant  may 

(1)  3M.&S.  110. 

(2)  At  page  113. 
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know  the  oertamty  of  the  charge,  and 
may  be  able  to  shape  hia  defence,  either 
on  the  general  issae,  or  by  plea  of  josti- 
fication  accordingly,  and  that  this  defect 
is  not  cured  by  verdict."  Now,  that  is 
what  his  Lordship  states  to  be  the  ob- 
jection. Then  he  says  (3)— "The  alia, 
gation  then  amonnts  to  this;  that  the 
defendant  by  words,  or  by  words  coupled 
with  acts,  slandered  the  plaintiff  in  his 
trade ;  and  therefore  it  is  bad,  and  not 
cured  by  verdict,  as  a  charge  in  the  alter- 
native. Bat  supposing  it  to  be  taken  as 
a  charge  of  oral  slander  only,  the  weight 
of  authorities  is  against  the  setting  out 
words  by  their  effect  only.  This  count  is 
equivalent  to  an  allegation  that  the  de- 
fendant used  certain  words  to  the  effect 
of  imputing  insolvency  to  the  plaintiff." 
Lord  EUenborough  then  goes  on  to  cite 
the  authorities,  beginning  with  Newton  v. 
Stubbs  (4), which  he  says,  "is  an  express 
authority  that  a  count  for  using  words  to 
the  effect  following,  <bc.,  is  bad  after  ver- 
dict," and  he  cites  a  variety  of  other 
oases,  amongst  them,  Dr!  SachevereU't 
Case  (5),  and  he  says  (6) — "  There  seems 
to  be  no  reason  for  any  difference  in  this 
respect  between  civil  and  criminal  cases ; 
the  action  arises  ex  delicto."  And,  most 
certainly,  if  there  was  a  difference,  it 
would  be  that  less  strictness  is  required 
in  civil  than  in  criminal  cases.  Thsn  he 
proceeds,  after  mentioning  another  case : 
"  Unless  the  very  words  are  set  out,  by 
which  the  charge  is  conveyed,  it  is 
almost,  if  not  entirely,  impossible  to 
plead  a  recovery  in  one  action  in  bar  of  a 
subsequent  action  for  the  same  cause. 
Identity  may  be  predicated  with  certainty 
of  words,  but  not  of  the  effect  of  them  as 
produced  upon  the  mind  of  a  hearer.  It 
has  been  said  that  this  is  not  like  the 
case  of  a  defective  title,  but  is  more  ana- 
logous to  that  of  a  title  defectively  set 
out.  If,  however,  the  authorities  cited 
are  law,  and  they  are  supported  by  more 
ancient  ones,  it  is  of  the  substance  of  a 
charge  for  slander  by  words  that  the 
words  themselves  should  be  set  out  with 


(8)  At  page  114. 
(4)  2  Shower,  436. 
(6)  6  Har.  St.  Tr. 
466,  467. 
(6)  Page  116. 


);  8.  e.  16  Hov.  St.  Tr. 


sufficient  innuendoes,  and  a  suffioient  ex- 
planation, if  required,  to  make  them  in- 
telligible; it  is  of  the  substance  of  a 
cha^^  of  slander  of  any  sort  that  it 
should  not  be  laid  in  uie  alternative. 
Upon  the  whole,  we  think  that  this  count 
is  so  defective  in  substance,  that  no 
intendment  can  be  made,  to  supply  its 
defects,  from  what  can  be  presumed  to 
have  passed  at  the  trial;  and  conse- 
quently that  the  judgment  must  be  ar- 
rested." Now,  that  was  the  opinion  of 
the  Court  of  King's  Bench,  in  an  action 
for  slander.  I  may  mention  that  that 
case  is  referred  to  and  recognised  in 
Solomon  v.  Latmon  (7),  in  which  it  was 
held  that  where  a  declaration  for  a  libel 
set  out  a  publication  which  referred  to  a 
previous  publication,  but,  unless  by  refer- 
ence to  the  language  of  the  previous  pub- 
lication, contained  no  libel,  such  previous 
publication  must  be  considered  as  incor- 
porated in  the  publication  complained  o^ 
and  must  appear  in  the  declaration,  to  be 
set  out  verbatim,  and  not  merely  in  sub- 
stance. It  is  true  that  these  two  cases 
relate  to  actions  at  law,  and  the  first  is 
an  action  for  slander.  But,  as  was  said 
by  Hr.  Justice  Blackburn,  in  Heymann  v. 
The  Queen  (8) — "  At  common  law  there 
is  no  difference  between  civil  and  criminal 
pleading  except  that,  as  I  have  before 
intimated,  according  to  the  spirit  in 
which  our  law  is  administered,  if  there 
were  a  difference,  more  strictness  would 
be  required  in  criminal  than  in  civil 
pleading.  On  these  authorities  it  is 
manifest  that  where  words  constitute 
the  offence,  they  must  be  stated  in  the 
indictment ;  and  the  authorities  distinctly 
shew  that  where  a  de&matory  libel  is 
complained  of,  as  was  almost  admitted  by 
the  solicitor-General,  it  must  be  stated  in 
the  indictment.  It  seems  to  me  that 
whatever  reason  there  is  for  setting  oat 
the  words  of  a  defamatory  libel,  is  equally 
applicable  to  other  writings  that  are 
caUed  libels;  though  possibly,  as  Mr. 
Mead  argued,  they  are  called  libels  in  a 
different  sense  from  that  in  which  d^ 
famatory  writing  is  called  a  hbel.  Lord 
Justice  Brett   has  collected  authorities 

(7)  8  O-B.  Bep.  823 ;  s.  c.  16  Law  J.  Bep.  Q3. 
263. 

(8)  law  Bep.  8  <l£.  102. 
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apon  the  matter.  I  do  not  know  that 
there  is  any  case  in  which  judgment  has 
been  arrested  on  an  indictment  or  in- 
formation for  a  seditions,  a  blasphemoos, 
or  an  obscene  libel  for  want  of  setting 
oat  the  words.  Bat  no  precedent  can  be 
found  in  which  they  have  not  been  set 
out,  except  in  certain  American  cases,  to 
which  I  shall  presently  refer ;  and  except 
in  two  precedents  in  2  Chitty's  Grim. 
Law,  pp.  43,  46,  with  which  also  I  will 
deal,  when  I  come  to  the  American  cases ; 
and  then  there  has  been  no  judgment  in 
an  English  Court  of  justice  that  they 
need  not  be  set  out,  and  no  decision  that 
the  indictment  will  not  be  bad  in  arrest 
of  judgment ;  and  I  repeat  that  whatever 
reason  can  be  given  for  setting  out  the 
very  words  in  defamatory  libels,  is  equally 
true  in  blasphemous,  obscene  or  sedi- 
tious Ubels.  First,  I  will  cite  The  King 
V.  Owl  (9),  where  it  was  held  that  an 
obscene  book  is  punishable  as  a  libel  in 
the  temporal  courts,  and  I  will  mention 
The  King  v.  Sparling  (10),  in  which  it 
was  held  that  a  conviction  for  cursing 
and  swearing  was  bad,  because  it  did  not 
set  out  the  words  which  had  been  used. 

That  being  the  general  principle,  we 
must  deal  with  the  argument  that  ob- 
scene libels  need  not  be,  and  indeed 
ought  not  to  be,  set  forth  on  the  record ; 
the  reason  given  being  that  the  records 
of  the  Court  should  not  be  defiled  by  any 
indecency  of  that  kind.  Speaking  witia 
the  greatest  respect  to  those  who  have 
thought  otherwise,  I  think  the  objection 
fianciral  and  imagpnary.  The  records  of 
a  Court  of  justice  are  not  read  with  a 
view  to  entertainment  or  amusement; 
and  if  the  objection  has  any  weight,  why 
does  it  not  apply  to  other  libels  and  to 
other  offences  P  I  suppose  the  majority 
of  mankind  would  thmk  much  worse  of 
a  blasphemous  libel  than  even  of  an  ob- 
scene libel,  and  would  consider  it  much 
more  objectionable  that  the  terms  of 
the  former  should  be  perpetuated  than 
those  of  the  latter.  I  suppose  excellent 
reasons  could  be  g^ven  why  seditious 
language,   speaking  disrespectfully  pos- 

(9)  2  Str.  789. 

(10)  1  Str.  497. 
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sibly  of  the  Sovereign,  should  not  be 
perpetuated  on  the  Court  rolls.  But 
there  is  another  kind  of  libels,  which,  to 
my  mind,  if  it  were  possible,  ought  to  be 
effthced  from  the  roUs,  and  yet  it  is  ad- 
mitted that  they  must  be  set  out  on  the 
record — I  mean  libels  defaming  the  cha- 
racter of  a  private  person.  Let  us  see 
which  is  the  worst  of  the  two.  Suppose 
a  man  indicted  for  a  libel  charging  an 
in&mous  crime  against  another.  It  must 
be  set  out  upon  the  record,  for  it  is  a 
defamatory  libel.  Then  the  defendant 
may  never  plead,  or  may  not  be  arrested, 
or  he  may  die,  and  thus  the  charge  may 
never  be  tried,  and  yet  that  statement  is 
to  remain  on  the  record  for  all  time,  and 
no  answer  wiU  be  g^iven  to  it.  In  some 
respects  it  would  be  well  that  such  an 
imputetion  as  that  should  be  effaced  from 
the  records  of  the  Court — an  imputation 
so  grievous  to  the  individual  and  all  con- 
nected with  him.  However,  the  argu- 
ment as  to  this  point  on  the  part  of  the 
Crown  was  supported  by  authority.  The 
only  semblance  of  authority  in  English 
law  was  the  precedents  which  I  have 
mentioned.  We  are  in  the  habit  of  look- 
ing at  precedente  as  containing  the  law ; 
but  that  is  when  there  is  a  series  of 
them ;  so  that  one  may  be  sure  that  they 
would  not  be  in  existence  or  perpetuated 
unless  they  had  received  the  sanction  of 
the  Courts  ;  these  instances  are  in  truth 
but  one  precedent,  and  therefore  I  do  not 
think  I  need  pay  much  attention  to  them. 
But  in  support  of  this  contention  for  the 
Crown  some  American  cases  were  cited. 
Decisions  in  the  Courts  of  the  United 
States  are  not  binding  authorities ;  and 
although  they  may  be  expressly  in  point, 
yet,  if  they  are  contrary  to  our  law,  they 
must  be  disregarded.  Whatever  respect 
we  may  be  disposed  to  pay  to  the  Judg^ 
who  pronounced  the  decision,  the  only 
manner  in  which  an  American  case  can 
be  used  as  a  guide  is  to  consider  it  as  the 
expression  of  the  opinion  of  an  able  per- 
son acquainted  with  the  g;eneral  spirit  of 
our  law ;  and  therefore  we  may  look  at  it 
in  much  the  same  way  as  we  may  con- 
sider the  decisions  of  the  Judges  of ' 
French,  Italian,  or  other  Courte  who 
have  pronounced  ojnnions  upon  mercan* 
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tUe  law,  whicli  to  a  certain  extent  is 
common  to  oorselTes.  Bat  I  do  not 
think  that  the  American  cases  cited 
before  ns  assist  the  case  for  the  prosecu- 
tion. It  seems  to  have  been  assmned  in 
the  Queen's  Bench  Division  that  Hts 
Commonwealth  v.  Holmes  (11)  shewed 
that,  generally,  an  obscene  libel  need  not 
be  set  forth  in  terms  ;  bat  the  plaintifi  in 
error,  Bradlangh,  has  prodaced  before  as 
The  Commonwealth  v.  Tarbox  (12),  which 
was  not  cited  in  the  Gonrt  below.  In 
that  case  the  indictment  was  held  to  be 
good  withoat  setting  forth  the  obscene 
words,  because  there  was  an  allegation 
that  the  libel  was  so  obscene  that  it 
could  not  be,  with  decency  and  pro- 
priety, put  upon  the  record.  The  role 
m  the  American  Courts  appears  to  be 
that  when  there  is  no  all^;ation  ezcnsing 
the  statement  of  the  words  on  the  record 
on  the  ground  of  what  may  be  called 
their  infistmy,  they  must  be  set  out.  In 
The  People  v.  Girardin  (13)  a  vigorous 
and  forcible  judgment  was  pronounced 
in  favour  of  the  view  now  put  forward 
on  behalf  of  the  Grown;  but  even  in 
that  case  some  description  of  the  nature 
of  the  obscenity  complained  of  was  in- 
serted in  the  indictment.  Here  the  in- 
dictment does  not  allege  that  the  words 
are  too  obscene  to  be  inserted;  and 
therefore  in  any  point  of  view  the 
American  cases  assist  the  argument  for 
the  plaintifis  in  error.  It  was  suggested 
that  the  insertion  of  the  words  com- 
plained of  is  sufiS.ciently  excused  because 
it  is  averred  that  the  plaintiffs  in  error 
pablished  "a  certain  indecent,  lewd, 
filthy  and  obscene  libel."  That  was  very 
well  met  with  this  argument :  Would 
not  those  words  be  the  proper  prefatory 
description  of  eveiy  obscene  libel  P  and 
that  in  order  to  bring  this  indictment 
within  the  authoriiy  of  the  American 
cases,  it  woald  have  been  necessary  to 
aver  that  the  libel  was  so  utterly  inde- 
cent, filthy,  lewd  and  obscene,  that  it 
ought  not  to  appear  on  the  records  of 
the  Court.    For  the  prosecution  reliance 

(11)  17  MasaachnaettB,  336. 

(12)  1  CoBh.  (MBSsachiuetto),  66. 
(18)  1  Mann.  (Michigan),  90a. 


was  placed  also  on  JhigdaU  v.  The  Queen 
(14) ;  but  the  decision  in  that  case  does 
not  affect  the  rule  of  law  laid  down  in 
previous  authorities. 

We  are  not  asked  to  say  that  the  law 
is  altered,  because  no  power  can  alter  it 
but  the  Legislature ;  and  it  is  not  pre- 
tended that  the  Legislature  has  altered 
it.  What  in  effect  we  are  called  upon  to 
do  is,  to  say  that  the  law  has  been  mis- 
taken and  misunderstood,  and  that  it  is 
not  necessary  to  set  forth  words  when 
they  constitate  a  crime.  Beliance  has 
been  placed  upon  certain  cases  as  to  the 
law  relating  to  false  pretences,  in  which 
it  has  been  held  that  after  verdict  judg- 
ment could  be  arrested,  although  the 
&lse  pretence  had  not  been  stated.  Now 
I  do  not  think  it  necessary  to  go  criti- 
cally into  those  cases.  I  do  not  suggest 
for  a  moment  that  they  were  not  rightly 
decided,  but  I  wish  to  make  this  obser- 
vation about  them,  namely,  that  they  are 
cases  in  which  the  Courts  have  held, 
rightly  or  wrongly,  that  the  defect  was 
not  a  failure  to  state  the  ingredients  of 
the  offence,  but  they  were  cases  in  which 
those  ingredients  had  been  imperfectly 
stated.  This  distinction  is  en>lained  in 
the  judgment  of  Blackburn,  J.,  in  Sey- 
mcmn  v.  The  Queen  (8),  where  he  says : 
"  The  objection  to  the  count  therefore 
is  that  it  does  not  state  that  the  agree- 
ment or  confederacy  was  in  .contempla- 
tion or  expectation  of  an  adjudication; 
and  if  the  question  had  arisen  upon  de- 
murrer, I  am  not  quite  prepared  to  say 
that  that  might  not  have  been  a  good 
objection.  But  it  is  a  general  rule  of 
pleading  at  common  law, — and  I  think  it 
necessary  to  say  where  there  is  a  ques- 
tion of  pleading  at  common  law  there  is 
no  distinction  between  the  pleadings  in 
civil  cases  and  criminal  cases, — where  an 
averment,  which  is  neoessaiy  for  the 
support  of  the  pleading,  is  imperfectly 
stated,  and  the  verdict  on  an  issue  in- 
volving that  averment  is  found,  if  it  ap- 
pears to  the  Court  after  verdict  that  the 
verdict  could  not  have  been  found  on 
this  issue  without  proof  of  this  averment, 
there,  after  verdict,  the  defective  aver* 

(U)  1  E.  &  B.  425;  a.  e.  Dean.  64;  8.  c.  22 
Lav  J.  Bep.  M.C.dO. 
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meat,  which  might  hare  been  bad  on  de- 
murrer, is  cured  by  the  verdict."  That 
rule  was  held  to  apply  in  The  Qusen  v. 
Ooldsmith  (15).  The  prisoner  was  in- 
dicted for  receiving  goods,  knowing  them 
to  have  been  obtained  by  means  of  &lse 
and  firandnlent  pretences,  which  were 
not  set  out ;  she  was  convicted,  and  the 
Court  for  Crown  Cases  Reserved  held  the 
conviction  must  be  affirmed.  I  concurred 
in  thinking  that  the  judgment  ought  not 
to  be  arrested,  and  my  reason  for  so 
thinking  was,  that  it  was  impossible  that 
if  the  false  pretence  used  by  the  prin- 
cipal ofFender  had  been  proved  at  the 
tnal  to  be  a  future  promise,  or  a  matter 
of  opinion,  the  Judge  would  have  let 
the  case  go  to  the  juiy.  A  false  pre- 
tence prima  facie  imposes  not  a  promise, 
but  a  misrepresentation  as  to  something 
existing.  These  are  the  only  observa- 
tions which  I  shall  make  about  that  case; 
but  whether  it  was  rightly  or  wrongly 
decided,  it  is  impossible  that  the  Judges 
who  decided  that  case  could  have  in- 
tended to  lay  down  a  different  law  from 
that  which  luid  been  established  by  pre- 
vious authorities.  It  is  the  duty  of 
Judges  to  administer  the  law  as  they 
find  it,  and  to  leave  the  Legislature  to 
amend  whatever  defects  there  may  be. 
Therefore,  even  if  that  case  may  appear 
to  be  difficult  to  reconcile  in  principle 
with  previous  cases,  it  does  not  overrule 
the  current  of  authorities,  which  shew 
that  the  offence,  and  the  &ct8  consi- 
tuting  the  offence,  must  be  stated  ;  that 
where  those  facts  consist  of  words,  the 
words  must  be  set  forth ;  and  that  if 
they  be  not,  the  indictment  is  bad,  ieither 
on  demurrer,  or  in  arrest  of  judgment,  or 
upon  a  writ  of  error. 

Before  concluding  I  ought  to  consider 
the  reasons  given  by  the  Judges  of  the 
Queen's  Bench  Division  for  the  opinion 
they  expressed,  and  I  need  scarcely  say 
that  I  entertain  the  greatest  respect  for 
their  decision.  I  think  the  Lord  Chief 
Justice  gives  three  reasons.  First,  he 
thinks  it  would  be  inconvenient  to  set 
out  in  an  indictment  the  whole  of  a 
book  alleged  to  be  obscene  if  in  its  en- 

(16)  43  Law  J.  Rep.  H.C.  94  8.  e.  Law  Bep.  2 
CO.  74. 
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tireiy  it  is  made  the  subject  of  a  prose- 
cution, aad  he  alludes  to  the  inconvenience 
of  setting  out  in  extenso  the  whole  of  a 
publication  which  may  consist  of  two  or 
three  volumes  (16).  With  great  sub- 
mission to  the  Lord  Chief  Justice,  I 
think  it  very  unlikely  that  a  work  con- 
tained in  many  volumes  will  ever  be  pub- 
lished the  obscenity  of  which  cannot  be 
made  apparent  without  the  whole  being 
set  out  in  the  indictment.  But  if  the 
question  of  convenience  were  to  deter, 
mine  whether  the  libel  is  to  be  set  out  it 
would  be  necessary  to  adopt  some  rule, 
and  that  rule  would  probably  be  that  the 
words  of  a  libel  need  not  be  set  out  when 
it  is  very  long.  But  then  it  would  be 
very  difficult  to  determine  what  length 
would  render  it  unnecessary  to  set  out 
the  libel ;  would  two  volumes  be  too 
many,  would  one  volume,  100  pages,  or 
what  other  amount?  It  may  be  a  g^reat 
inconvenience  that  a  long  libel  should  be 
put  upon  the  record ;  but  whatever  the 
inconvenience  may  be,  it  seems  to  me 
that  upon  an  indictment  for  private  defa- 
mation, blasphemy,  obscenity  or  sedition, 
where  the  objection  is  to  the  whole,  and 
not  to  a  part,  the  whole  must  be  set  out. 

The  next  reason  assigned  by  the  Lord 
Chief  Justice  was,  that  the  objection 
ought  to  have  been  taken  by  demurrer 
(17).  It  might  be  more  convenient  for 
the  administration  of  justice  to  enact 
that  if  a  man  will  not  take  an  objection 
to  an  indictment  by  demurrer,  he  shall 
not  be  at  liberty  to  take  it  by  motion  in 
arrest  of  judgment,  or  by  error.  I  think 
that  many  reasons  can  be  urged  in  favour 
of  limiting  the  power  to  take  advantage 
of  technical  defects,  but  that  is  a  matter 
to  be  considered  by  the  Legislature,  and 
the  answer  which  I  have  to  give  to  the 
second  reason  assigned  by  the  Lord  Chief 
Justice  is,  that  the  law  of  the  land,  as  it 
at  present  stands,  allows  technical  objec- 
tions to  an  indictment  to  be  taken  upon 
arrest  of  judgment  or  by  writ  of  error. 

Then  tne  Lord  Chief  Justice  proceeds 

(16)  46  Law  J.  Rep.  M.C.  287;  Law  Rep. 
2  Q.B.  D.  672,  673. 

(17)  46  Law  J.  Rep.  U.C.  288 ;  Law  B«p. 
2  as.  D.  673,  674, 
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to  mention  the  third  objection,  namdy 
(18),  that,  "although  the  subject-matter 
of  tiliis  indictment  fells  within  the  law  of 
libel,  it  to  a  certain  extent  arises  oat  of 
the  general  law  as  being  commnne  noeu- 
mentum  a  matter  of  complaint  as  to  which 
arises  from  its  being  subversive  of  public 
morals,  and  therefore  a  public  ntiisance." 
It  m&j  be  admitted  that  an  offence  of  the 
kind  alleged  in  the  indictment  before  as 
is  ad  commime  nocum&ntwm,  and  that  it 
may  still  be  so  described ;  but  the  answer 
to  the  third  reason  assigned  by  the  Lord 
Chief  Justice  is,  that  whether  the  offence 
is  ad  commwne  nocwmentum  or  not,  the 
plaintiffs  in  error  are  charged  with  having 
committed  it,  and  therefore  the  law  re- 
quires that  it  should  be  fully  stated  in 
the  indictment.  I  find  no  exception  to 
the  general  rule  that  where  the  offence  is 
alleged  to  be  ad  commune  nocumentum, 
the  ingredients  of  it,  the  facts  which  con- 
stitute it,  need  not  be  stated  in  the  in- 
dictment. I  cannot  feel  the  force  of  the 
difficulties  propounded  by  the  Lord  Chief 
Justice. 

Then  my  brother  Mellor  bases  his  de- 
cision apon  the  ground  that  an  objection 
of  this  kind  could  be  taken  by  demnrrer 
to  the  indictment,  and  says  that  the 
point  may  still  be  taken  upon  error  (19). 

The  Lord  Chief  Justice  also  says, 
"We  shall,  however,  shelter  onrselves 
nnder  the  decisions  of  the  American 
Courts,  leaving  the  ultimate  decision  of 
this  matter — an  important  one,  no  doabt 
— to  the  Court  of  error."  I  am  glad  to 
find  those  two  statements  of  opinion,  be- 
cause when  one  has  the  misfortune  to 
differ  from  the  views  of  learned  Judges,  it 
is  a  very  great  comfort  to  know  that 
those  views  were  not  entertained  strongly, 

1  cannot  help  thinking  that  the  opinions 
expressed  by  the  Lord  Chief  Justice  and 
my  brother  Mellor,  shew  that  they 
thought  that  this  was  a  matter  which 
was  fairly  open  to  argument,  and  which 
might  be  reviewed  in  the  Court  of  error. 
It  results,  therefore,  to  my  mind,  that  the 
authorities  to  which  I  have  referred  are 

(18)  46  Law  J.  Bep.  M.C.  288;    Law  Bep. 

2  aB.  D.  674. 

(19)  48  Law  J.  Bep.  288;  Law  Bep.  2  Q.B. 
P.  674. 


unimpeached  and  are  binding  upon  us, 
and  no  sufficient  reason  has  been  g^iven 
why  we  should  not  act  upon  them. 

Now  this  indictment  is  not  merely 
doubtful,  bat  wholly  defective ;  not  only 
are  the  words  not  set  forth,  bat  no  de- 
scription of  any  kind  is  given.  The 
offence  alleged  is,  that  the  plaintiffs  in 
error  "  did  print,  publish,  sell  and  utter  a 
certain  indeceni^  lewd,  filthy  and  ob- 
scene libel,  to  wit,  a  certain  indecent, 
lewd,  bawdy  and  obscene  book  called  the 
Fniiis  of  Philosophy.  The  words  fi)l- 
lowing  "  to  wit "  serve  only  as  a  mere 
identification  of  the  alleged  libel,  and 
therefore  the  indictment  may  be  read  as 
though  it  bad  merely  charged  that  the 
plfuntiffs  in  error  had  attered  a  certain 
indecent,  lewd,  filthy,  bawdy  and  ob- 
scene libel.  Under  these  circumstances, 
certainly  I  am  of  opinion  that  the  judg- 
ment ought  to  have  been  arrested,  and 
we  ought  now  to  pronounce  judgment  to 
that  effect,  and  reverse  the  judgment  of 
the  Queen's  Bench  Division.  I  repeat 
that  I  wish  it  to  be  understood  that 
we  express  no  opinion  whether  this  is  a 
filthy  and  obscene,  or  an  innocent  book. 
We  have  not  the  materials  before  us  for 
coming  to  a  decision  apon  that  point. 
We  are  deciding  a  dry  point  of  law, 
which  has  nothing  to  do  with  the  actaal 
merits  of  the  case. 

Beett,  L.J. — ^It  seems  to  me  that  we 
are  not  called  upon  to  differ  from  any 
strongly  formed  opinion  of  the  Lord  Cliief 
Justice  and  Mr.  Justice  Mellor ;  I  think 
that  their  judgments  shew  that  they  did 
not  form  a  strong  opinion  as  to  the  point 
which  we  shall  have  to  determine  in  this 
case.  Some  of  the  authorities  which  we 
have  had  to  consider  were  not  brought 
before  the  Queen's  Bench  Division  ;  and 
with  regard  to  the  argument  for  the 
Crown  there  it  must  be  observed  that, 
except  The  Qiceen  v.  Dugdcde  (14),  the 
only  decisions  cited  as  to  indictments 
were  American  cases,  and  I  think  it  will 
appear  that  The  Queen  v.  Dtigdale  (14)  is 
not  in  point  for  the  present  proceedings. 
It  is  evident  from  the  terms  of  his  judg- 
ment that  Mr.  Justice  Mellor  came  to  the 
conclusion  that  the  words  complained  of 
ought  to  be  set  oat,  and  that  their  omis- 
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sion  would  have  made  this  indictment  bad 
on  demurrer,  and  one  ground  of  the 
judgment  of  the  Lord  Gluef  Jastice  was 
likewise  that  the  objection  ought  to  have 
been  taken  hj  demurrer.  The  only  real 
point,  thererore,  upon  which  we  differ 
from  the  learned  Judges  is,  that  the  omis- 
sion in  this  case  was  a  diafect  that  was 
not  oared  by  the  verdict. 

It  seems  to  me  that  the  questions  raised 
in  this  case  are,  first,  what  is  it  necessary 
to  set  out  in  such  an  indictment  as  this  ; 
secondly,  what  kind  of  omissions  can  or 
cannot  be  cured  by  verdict ;  and  thirdly, 
whether  in  this  indictment  the  omission 
was  such  a  defect  that  it  could  not  be 
cured  by  the  verdict 

The  first  question  reaily  comes  to  this, 
whether  in  an  indictment  of  this  kind  it 
is  necessary  to  set  out  the  words  relied 
upon  as  constituting  the  offence.  I  can> 
not  express  what  I  believe  to  be  the  rule 
with  regard  to  indictments  more  accu- 
rately, in  my  view,  than  was  done  in  The 
Queen  v.  Aspinall  (20).  In  that  case 
almost  every  sentence  of  the  judgment 
delivered  by  me  on  behalf  of  Lord  Justice 
Mellish  and  myself  was,  I  may  venture 
to  say,  the  result  of  many  cases ;  as  to 
each  sentence  a  laborioas  examination  of 
cases  was  made,  and  it  was  intended  to 
express  what  we  considered  to  be  the  re- 
sult of  those  cases,  and  I  cannot  find 
better  words  now  in  which  to  express  the 
result.  With  regard  to  indictments,  it  is 
there  said  (21),  that  "  every  piecing, 
civil  or  criminal,  must  contain  allegations 
of  the  existence  of  all  the  facts  necessary 
to  support  the  charge  or  defence  set  up 
by  such  pleading.  An  indictment  must, 
therefore,  contain  allegations  of  every  fact 
necessary  to  constitute  the  criminal 
charge  preferred  by  it.  As  in  order  to 
make  acts  criminal,  they  must  always  be 
done  with  a  criminal  mind,  the  existence 
of  that  criminality  of  mind  must  always 
be  alleged.  If,  in  order  to  support  the 
charge,  it  is  necessary  to  shew  that  cer- 
tain acts  have  been  committed,  it  is  ne- 
cessary to  allege  that  those  acts  were  in 
fact  committed.      If  it  is  necessary  to 

(20)  46  law  J.  E^.  ItC.  H6 ;  s.  c  Law  Sep, 
2Q.B.D.48. 

(21)  48  Law  J.  Bap.  M.C.  149. 
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shew  that  those  acts,  when  they  were 
committed,  were  done  with  a  particular 
intent,  it  is  necessary  to  aver  that  inteu> 
tion.  If  it  is  necessary,  in  order  to  sup- 
port the  charge,  that  the  existence  of  a 
certain  t&et  shoxdd  be  negatived,  that 
negative  must  .be  alleged."  Where  the 
crime  alleged  in  an  indictment  consists 
of  words  written  or  spoken,  it  seems  tome 
that  the  words  are  the  facts  which  con- 
stitute the  crime,  and  that  for  this  reason 
the  words  must  be  set  out. 

Now  the  word  "  libel,"  as  popularly 
used,  seems  to  mean  only  defamatory 
words ;  but  words  written,  if  obscene, 
blasphemous  or  seditious,  are  technically 
called  libels,  and  the  publication  of  them 
is  by  the  law  of  England  an  indictable 
offence.  The  publication  of  obscene  words 
comes  also  under  another  class  of  offences, 
namely,  the  class  of  offences  against  mo- 
rality. I  am  aware. that  in  a  valuable 
book  lately  published,  Stephen's  Digest 
of  the  Orimhud  Law,  oxviii.  art.  172,  p. 
104,  obscene  words  written  are  not  put 
under  the  class  of  libels,  but  they  are  put 
under  the  class  of  offences  against  mo- 
rality. But  they  have  long  been  treated 
as  faUing  within  the  legal  meaning  of  the 
term  "  libel."  Therefore  libels  may  be 
divided  into  seditious,  blasphemous,  ob- 
scene and  defamatory.  There  are  other 
offences  which  consist  in  words,  either 
written  or  spoken,  such  as  perjuiy,  false 
pretences,  forgery,  letters  demanding 
money  with  threats,  and  the  administra- 
tion of  unlawful  oaths,  and  I  think  it  will 
be  found  that  indictments  for  committing 
any  of  these  offences  are  all  within  the 
principle  which  I  have  stated,  namely, 
that  inasmuch  as  the  crime  exists  in  the 
words,  the  words  must  be  stated ;  and  I 
think  I  shall  shew  that  in  every  one  of 
those  cases  there  is  authority  for  saying 
that  the  words  must  be  set  out,  unless  the 
necessity  for  setting  out  the  words  is  ex- 
cused by  statute ;  and  it]  seems  to  me 
that  each  of  the  statutes  which  have  been 
passed  to  excuse  the  necessity  of  setting 
out  the  words,  is  an  authority  that,  with- 
out the  statute,  by  the  common  law  the 
words  must  have  been  set  out,  and  of 
course  wherever  it  has  been  decided  that 
the  omission  to  set  out  the  words  is  a 
fatal  objection,  even  after  verdict,  the 
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decision  shews  still  more  strongly  than 
the  statutes  which  I  hare  mentioned,  the 
necessity  for  setting  ont  the  words,  and 
that  the  objection  most  be  iatal  on  de- 
murrer. As  we  hare  to  deal  with  a  deci- 
.sion  of  such  high  anthoritv  as  that  of 
the  Queen's  Bench  Division  I  hare 
thought  it  right  to  look  carefully  into  the 
authorities,  and  those  authorities  I  feel 
bound  to  cite,  in  order  to  justify  the  con- 
clusion at  which  I  hare  arrived. 

One  of  the  earliest  cases  relates  to  the 
offence  of  cursing  and  swearing,  and 
uttering  of  profane  oaths,  which  of  course 
consists  in  words:  it  is  The  King  y. 
Sparling  (10).     This  conviction  wm  for 

?rofane  cursing  and  swearing,  under  6  & 
wm.  3.  c.  11,  and  it  set  forth  that  the 
defendant  did  "profanely  swear  fifty-four 
oaths,  and  did  profanely  curse  160 
curses,"  but  none  of  them  were  set  out. 
There  having  been  a  conviction  there 
must  have  been  a  trial,  and  a  decision  of 
the  Court  of  Petty  Sessions,  but  it  was 
held  that  the  conviction  was  nought,  be- 
cause the  oaths  and  curses  were  not  set 
forth.  The  Court  of  King's  Bench, 
including  Lord  Holt,  gave  as  a  reason, 
"  For  what  is  a  profane  oath  or  curse  is  a 
matter  of  law,  and  ought  not  to  be  left  to 
the  judgment  of  the  witness ;  he  may 
think  false  evidence  is  so ;  suppose  it  was 
for  seditious  or  blasphemous  words,  must 
not  the  words  themselves  be  set  out,  be 
they  ever  so  bad,  that  the  Court  may 
judge  whether  they  are  seditious  or  blas- 
phemous." The  King  v.  Popplewell  (22) 
and  The  King  v.  Ghaveney  (23)  are  cases 
of  a  similar  kind,  and  relate  to  the  same 
subject-matter.  They  are  all  after  con- 
viction, and  they  seem  to  me  to  be  autho- 
rities for  saying  that  whenever  words  are 
complained  of  they  must  be  set  out,  and 
that  the  omission  of  the  words  is  fatal 
after  verdict  or  decision. 

I  will  now  refer  to  the  law  as  to  letters 
demanding  money.  In  Lloyd's  Case  (24), 
an  indictment,  following  the  words  of  the 
Black  Act,  9  Gteo.  1.  c.  22,  charged  the 
prisoner  with  feloniously  sending  a  letter, 


(22)  2  Str.  686. 

(23)  2  Ld.  Rapi.  1368. 

(24)  2  Eaaf  B  Pleas  of  the  Crown,  c. 
p.  1122. 
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without  any  name  subscribed  and  signed 
thereto,  demanding  money.  After  con- 
viction it  was  moved  in  arrest  of  judg- 
ment that  the  indictment  was  bad  on  two 
grounds,  one  of  which  was  that  neither 
tiie  letter  nor  even  the  substance  of  it  was 
set  forth  in  the  indictment.  It'  was  held 
bad  in  arrest  of  judgment,  and  the  reason 
given  was  that  in  every  indictment  a 
complete  -offence  must  be  shewn,  and  the 
report  states  that  the  precedents,  which 
had  been  looked  through,  generally  set 
forth  the  letter. 

With  regard  to  false  pretences,  it  is  only 
necessary  to  refer  to  The  King  v.  Mason 
(25).  That  case  is  always  quoted.  I 
know  it  was  said  by  Mr.  Justice  Mellor,  in 
HeymantiY.  The  Queen  (8),  that  it  had  been 
virtually  overruled,  and  in  The  Queen  v. 
Ooldsmith  (15),  Lord  Justice  Bramwell  ex- 
pressed his  concurrence  with  the  remark 
of  Mr.  Justice  Mellor.  But  I  have  failed  to 
find  any  case  before  Heymann  v.  The  Queen 
(8)  which  treats  The  King  v.  Mason  (25) 
as  overruled ;  on  the  contrary,  it  has  been 
again  and  again  approved  of  and  cited  as 
a  binding  authority.  The  indictment  was 
that  the  defendant  had  obtained  from 
"one  Robert  Scofield  divers  sums  of 
money,  that  is  to  say,  the  sum  of  two 
guineas,  of  the  value  of  two  pounds  and 
two  shillings  of  lawful  money  of  Great 
Britain,  of  the  proper  moneys  of  the  said 
Robert  Scofield,  by  false  pretences,  with 
an  intent  then  and  there  to  cheat  and  de- 
fraud the  said  Robert  Scofield  of  the 
same."  The  defendant  pleaded  not 
guilty,  and  on  his  trial  at  the  quarter 
sessions  at  Worcester  he  was  convicted 
and  sentenced  to  transportation ;  but  the 
judgment  was  reversed  by  the  Court  of 
King's  Bench  upon  a  writ  of  error.  The 
first  objection  was  that  the  offence  im- 
puted was  not  specified  with  suf&cient 
particularity.  "  Several  objections,"  said 
Mr.  Justice  Buller  (at  p.  686),  "have 
been  made  on  the  part  of  the  defendant, 
but  the  material  one  on  which  I  found 
my  judgment  is,  that  the  indictment  does 
not  state  what  the  false  pretences  were. 
...  I  am  of  opinion  the  first  objection 
is  fatal,  and  that  the  judgment  must  be 
reversed ;"  and  Mr.  Justice  Ghrose  says  he 

(26)  2  Term  Bep.  £81. 
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is  of  opinion  "  that  the  objection  that  the 
pretences  are  not  specified  is  decisive,  and 
for  the  reasons  mentioned  by  the  defen- 
dant's counsel ;  that  the  defendant  may 
know  what  he  is  to  defend,  and  the  Court 
may  see  what  pnuishment  they  are  to  in- 
flict." I  think  that  those  are  reasons 
why  the  words  shonid  be  set  oat,  bat  to 
my  mind  the  fandamental  reason  is  that 
the  words  are  the  ground  of  complaint. 
The  King  v.Perrott  (26)  is  tothesameejQfect. 
It  was  an  indictment  for  obtaining  money 
by  false  pretences,  and  the  judgment  was 
arrested  for  the  reason  that,  although  the 
false  pretences  were  set  out,  there  was  not 
an  averment  stating  that  they  were  false ; 
bat  Lord  Ellenborough  says  (p.  385): 
"  Every  indictment  ought  to  be  so  firamed 
as  to  convey  to  the  -partj  charged  a  cer- 
tain knowledge  of  the  crime  imputed  to 
him.  The  Legislature  have  so  held,  and 
have  recorded  their  opinion  to  that  effect 
in  the  cases  of  perjury."  And  then  he 
mentions  the  statute  as  to  perjoiy,  23 
Geo.  2.  c.  11,  which  allows  the  substance 
of  the  charge  to  be  set  forth.  He  also 
cites  The  King  v.  Mason  (25),  and  ap- 
proves of  it. 

The  cases  with  regard  to  perjary  I  do 
not  propose  to  cite,  because  23  Geo.  2.  o. 
11  (27)  is  a  strong  authority  pronounced 
by  the  Legislature  itself,  that  by  the  com- 
mon law,  upon  an  indictment  for  perjury, 
the  words  must  be  set  out. 

As  to  the  law  of  forgery  I  will  mention 
Hunter's  Case  (28).  The  prisoner  was 
charged  with  the  forgery  of  a  navy  bill, 
and  the  objection  taken  was  that,  although 
the  indictment  alleged  the  forgery  of  a 
receipt  for  money,  there  was  not  a  suffi- 
cient averment  to  shew  how  the  fabricated 
words  amounted  to  a  receipt.  I  quote  the 
case  for  the  opinion  of  tiie  Judges,  de- 
livered by  Grose,  J.  (29) :  "  The  material 
olnection  to  this  indictment  was,  that  it 
did  not  contain  any  averment  amounting 
to  a  capital  offence,  for  although  it  avers 
that  the  prisoner  forged  a  certain  receipt 
for  money,  yet  there  is  -nothing  stated  in 

(26)  2  H.  &  S.  38S. 

(27)  Bepealed  by  30  &  31  Vict.  c.  59,  having 
been  piactically  gnpeneded  by  14  &  16  Vict,  c 
100.  s.  20. 

(28)  2  Leach  O.C.  711. 

(29)  Page  719. 


15 


any  of  the  counts  to  shew  that  the  instnu 
ment  set  out,  which  does  not  on  the  face 
of  it  import  to  be  a  receipt,  is  in  fact  a 
receipt."  The  King  v.  Mason  (25)  is  then 
cited,  and  the  learned  Judge  afterwards 
adds :  "In  indictments  for  forging  a  bill, 
bond,  note,  will  or  other  instrument,  an 
exact  copy  of  the  instrument  respectively 
charged  to  have  been  forged  must  be 
stated  "  (30). 

Now  the  next  head  which  I  wiU  men- 
tion is  the  administering  unlawful  oaths. 
This  offence  clearly  consists  in  using  the 
forbidden  words.  There  are  two  statutes 
with  regard  to  it— the  37  Geo.  3.  o.  123, 
which  in  s.  4  excuses  the  setting  out  of 
the  words,  and  provides  that  it  shall  be 
sufficient  to  set  out  only  the  substance 
and  effect;  and  the  52  Geo.  3.  o.  104, 
which  in  s.  5  contains  a  similar  provision. 
The  Legislature  excuses  the  setting  out 
of  the  words,  and  therefore,  as  it  seems  to 
me,  admits  that  the  words  must  have  been 
set  out  if  it  had  not  been  for  the  provi- 
sions in  these  statutes. 

The  next  case  which  I  shall  cite  is  a 
decision  with  regard  to  a  seditious  libel, 
and  it  is  TheKingY.  Home  (31).  There  the 
words  relied  upon  were  set  out,  and  the 
information  was  held  good.  It  was  in 
many  respects  a  remarkable  case. 

I  will  now  go  to  cases  as  to  defamatory 
words,  and  the  first  which  I  will  cite  is 
Newton  v.  Slubhs  (4).  It  was  an  action 
for  words  spoken  of  the  plaintiff,  and  it 
was  alleged  that  on  one  occasion  the  de- 
fendant spoke  the  words  "ad  effectnm 
sequentem."  It  was  objected  that  this 
was  uncertain,  and  the  Court  held  that 
this  mode  of  pleading  was  wrong. 

I  will  next  refer  to  Zenobio  v.  Aztell 
(32),  which  was  cited  in  the  course  of  the 
argument.  It  was  an  action  for  publish- 
ing a  defiamatoiy  libel  in  the  French  lan- 
guage, in  a  newspaper  called  the  Oourier 
do  Londres.  The  declaration  alleged  that 
the  libel  was  "  according  to  the  purport 
and  effect  following  in  the  English  Ian. 
guage,"  and  then  it  set  out  the  transla- 
tion.    It  stated  that  what  had  been  said 

(30)  See  as  to  the  now  existing  law,  11  &  15 
Viet,  c  100.  S8.  S,  6,  7,  and  24  &  26  Vict.  c.  98. 
m.  42,  43. 

(31)  2  Cowp.  672. 

(32)  6  Term  Bep.  162, 
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was  in  the  Frencli  langnage,  and  then 
assumed  to  state  its  purport  and  effect  in 
English,  and  it  did  not  saj,  "  which  being 
translated  into  English  has  the  following 
meaning."  Upon  that  ground  Lord 
Kenyon,  C.  J.,  said :  "  That  this  objection 
must  preyail,  is  evident  fi\)m  the  uniform 
Gorrent  of  precedents,  in  all  of  which  the 
original  is  set  forth.  The  plaintiff  should 
have  set  out  the  original  words,  and  then 
have  translated  them." 

Now  in  Wright  v.  ClemetUs  (33)  the 
declaration  stated  that  the  defendants 
published  a  certain  libel,  "containing, 
amongst  other  things,  certain  &lse,  scan- 
daloas,  malicious,  defamatory  and  libel- 
lous matters,  of  and  concerning  the 
plaintiff,  in  substance  as  follows,  tiiat  is 
to  say,"  and  then  it  set  out  the  words 
with  innuendoes.  The  words  were  intro- 
duced by  the  allegation  "  in  substance  as 
follows."  There  was  a  motion  in  arrest 
of  judgment,  and  it  was  argued  that  al- 
though the  words  were  not  set  out  accord- 
ing to  their  tenor,  yet,  inasmuch  as  they 
were  alleged  to  be  set  out  according  to 
their  substance,  it  was  sufficient  after 
verdict.  Lord  Tenterden  said,  p.  506  : 
"  Judgment  must  be  arrested.  In  actions 
for  libel,  the  law  requires  the  very  words 
of  the  Ubel  to  be  set  out  in  the  declara- 
tion, in  order  that  the  Court  may  judge 
whether  they  constituted  a  ground  of 
action ;  and  unless  a  plaintiff  professes  so 
to  set  them  out  he  does  not  comply  with 
the  rules  of  pleading.  The  ordinary  mode 
of  doing  this  is  to  state  that  the  defendant 
published  of  and  concerning  the  plaintiff 
the  libellous  matters  to  the  tenor  and 
effect  following." 

Then  Hoboyd,  J.,  says,  p.  608 :  "  Now 
where  a  charge  either  civil  or  criminal  is 
brought  against  a  defendant  arising  out 
of  the  pubScation  of  a  written  instrament, 
as  is  the  case  in  forgery  or  libel,  the  in- 
variable rule  is,  that  the  instrament  itself 
must  be  set  out  in  the  declaration  or  in- 
dictment, and  the  reason  of  that  is  that 
the  defendant  may  have  an  opportunity, 
if  he  pleases,  of  admitting  all  the  &cts 
charged,  and  of  having  the  judgment  of 
the    Court,    whether    the    facts    stated 


(33)  3  B.  &  Aid.  dU3. 


amounted  to  a  cause  of  action,  or  a 
crime." 

Lord  Justice  Bramwell  has  cited  the 
case  of  Cook  v.  Cox  (34),  and  that  case  lays 
down  the  same  principle. 

Now,  these  decisions  were  pronounced 
in  1814  and  1820,  after  Fox's  Act,  32 
Geo.  3.  c.  60,  passed  in  1792.  There- 
fore,  any  argument  based  upon  Fox's 
Act  cannot  prevail.  It  is  true  that 
before  that  statute  the  Judges  held  that 
upon  the  trial  of  an  indictment  or  infor- 
mation for  libel,  all  that  the  jury  had  to 
find  was,  whetiier  the  defendant  had 
published  the  writing,  and  whether  the 
innuendoes  were  true,  and  that  it  was 
for  the  Court  to  say  whether  the  writing 
was  a  libel  or  not.  Fox's  Act  declared 
that  view  of  the  law  to  be  wrong. 
Whether  the  Legislature  were  right  in 
principle,  or  whether  the  Judges  were 
right,  is  not  for  us  to  discuss ;  and  we 
must  accept  the  declaration  of  the  Legis- 
lature as  an  authoritative  statement  of  the 
law.  But  it  seems  to  me  that  Fox's  Act 
leaves  untouched  the  validity  of  an  objec- 
tion to  the  omission  of  words  from  an  in- 
dictment or  information  when  they  form 
the  substance  of  the  offence  charged.  In 
principle  the  only  difference  made  by  that 
statute  is,  that  if  the  written  instrument 
can  be  a  libel,  then  it  is  for  the  jury  to  say 
whether  it  is  a  Ubel  (35)  ;  but  there  re- 
mains a  preliminary  question  which  it  is 
for  the  Court  or  Judge  to  decide,  namely, 
whether  the  writing  can  be  a  libel, 
whether  in  truth  there  is  any  evidence 
upon  which  a  jury  can  say  it  is  a  libel, 
and  that  question  is  still  open,  and  is  a 
question  for  the  Court  (36) ;  and  there- 
fore the  reason  which  is  given  by  Holroyd, 
J.,  in  Wright  v.  Clements  (33)  still  pre- 
vails,  that  the  words  oaght  to  be  set  out, 
in  order  that  the  defendants  may  demur 
and  may  raise  the  objection  that  the  words 
cannot  by  any  reasonable  construction 
amount  to  a  libel.  Moreover,  by  the  4ith 
section  of  Fox's  Act,  32  Geo.  3.  o.  60,  the 
power  to  move  in  arrest  of  judgment  is 
expressly  preserved  for  the  benefit  of  a 
defendant  who  is  found  guilty;  and  I 

(34)  3  M.  &  S.  UO. 

(35)  See  Fra;/  t.  Fray,  34  Law  J.  Bep.  C.F.  45. 

(36)  See  Mulligan  t.  CoU,  44  Law  J.  Bep.  QA 
163 ;  s.  c.  Law  Bep.  10  Q3.  549. 
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think  that  the  L^islatare  intended  to 
allow  a  defendant,  either  before  •rerdict, 
hj  demurrer,  or  after  verdict,  by  motion 
in  arrest  of  judgment,  to  object  that  the 
words  complained  of  either  do  not  amount 
to  a  libel  or  are  wholly  omitted  &om  the 
information  or  indictment,  as  the  circam- 
stanoes  of  the  case  may  allow. 

Now  I  come  to  what  seems  to  me  to  be 
a  remarkable  case.  It  is  not  a  decision 
of  a  Conrt  npon  the  present  qaestion,  bat 
it  seems  to  me  to  be  a  great  authority ;  I 
mean  The  King  v.  Wilkes  (37).  In  that 
case  an  information  was  exhibited  in  the 
Court  of  King's  Bench  for  the  publication 
of  an  obscene  and  impious  libel.  That  ob- 
scene and  impious  Hbel  was  in  the  book 
styled  an  Eenay  on  Woman.  The  facts  now 
material  are  (see  p.  2528)  that  Mr.  Wilkes 
having  pleaded  not  guilty,  and  the  records 
having  been  made  up  and  sealed,  "the 
counsel  for  the  Grown  thought  it  expe- 
dient to  amend  them  by  striking  out  the 
word  '  purport '  and  in  its  place  inserting 
the  word  '  tenor.'  The  proposed  amend- 
ments were  in  all  those  parts  of  the  in> 
formation  where  the  charge  was  that  the 
libel  printed  and  published  by  Mr.  Wilkes 
contained  matters  'to  the  purport  and 
effect  following,  to  wit ; '  which  the  oonn> 
eel  for  the  Grown  thought  it  advisable  to 
alter  into  words  importing  that  such  libel 
contained  matters  '  to  the  tenor  and  e£feot 
following,  to  wit.' "  It  is  clear  that  the 
words  were  set  oat;  yet,  because  they 
were  introduced  by  the  words  "  to  the 
pnrport  and  effect  following  "  instead  of 
"to  the  tenor  and  effect  following,"  the 
Attorney-General,  Sir  Fletcher  Norton, 
considered  it  unsafe  to  go  on  even  after 
plea  pleaded  and  issue  joined,  and  thought 
it  advisable  to  amend  the  record.  That 
seems  to  me  a  very  important  authority. 

The  second  question  which  I  have  pro- 
posed is  what  kind  of  omissions  can  or 
cannot  be  cured  by  verdict,  and  all  the 
oases  which  I  have  cited  seem  to  me  to 
form  a  strong  current  of  authorities  to 
shew  that  in  every  kind  of  crime  which 
consists  in  words,  if  the  words  complained 
of  are  not  set  out  in  the  indictment  or 
information,  the  objection  is  &tal  in  arrest 
of  jadgment. 

(«7)  4  Bur.  2fi27. 
Vox.  48.— M.C. 
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Now  we  come  to  the  cases  which  are 
said  to  be  to  the  contrary,  and  I  will  deal 
very  shortly  with  them.  The  first  is  a 
case  upon  which  the  Grown  has  relied — 
Ihtgdale  v.  The  Queen  (14).  The  only 
counts  of  the  indictment  in  that  case  ma- 
terial to  be  now  mentioned  are  the  first 
and  second ;  the  first  count  charged  the 
defendant  with  obtaining  and  procuring 
obscene  prints,  with  intent  to  publish 
them,  and  the  second  count  charged  him 
with  preserving  and  keeping  them  with  the 
like  intent.  The  second  was  held  not  to 
disclose  an  offence  for  another  reason,  that 
is,  that  the  mere  having  them  in  his  pos- 
session was  not  indictable.  The  first 
count  was  held  to  be  good,  because  it 
alleged  a  step  towards  conjmitting  a  mis- 
demeanour. In  my  opinion,  if  a  man, 
knowing  prints  to  be  obscene,  procures 
them  for  the  purpose  of  publishing  them, 
his  offence  is  complete,  although  he  has 
never  looked  at  them,  and  therefore  the 
actual  nature  of  the  prints  was  not  a  part 
of  the  charge,  and  it  was  unnecessary  to 
describe  them.  But  further,  I  would 
strike  out  of  the  category  of  the  cases 
which  we  are  considering  all  cases  with 
regard  to  obscene  prints  and  obscene  pic- 
tures. The  publication  of  obscene  prints 
and  obscene  pictures  may  be  in  one  sense 
libellous,  but  they  are  not  words,  and 
therefore  they  do  not  seem  to  me  to  fall 
within  the  rales  as  to  criminal  pleadings 
which  we  are  considering  here  to-day; 
the  pablication  of  them  is  an  offence  like 
that  committed  by  Sir  Charles  Sedley 
(38),  who  was  convicted,  not  of  libel,  but 
of  indecent  exposure. 

Now  I  come  to  The  Queen  v.  Ooldimith 
(15).  I  see  but  little  difSculty  in  dealing 
with  that  case,  if  it  were  not  for  the  ex- 

?re8sionB  ased  by  some  of  the  Judges, 
'he  prisoner  was  indicted,  not  for  obtain- 
ing money  by  false  pretences,  but  for  un- 
lawfully receiving  goods  knowing  them 
to  have  been  obtained  by  false  pretences. 
The  objection  was  that  the  false  pretences 
were  not  set  oat.  It  seems  to  me  that 
the  crime  charged  in  that  case  is  com- 
plete, although  the  prisoner  does  not  know 
what  the  faiae  pretences  were,  and  in  this 
view  the  words  actually  used  in  Tnalring 


(88)  17  How.  St.  Tr.  166. 
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the  fidae  pratenoes  formed  no  material 
part  of  the  charge.     If  a  man.  receives 
goods,  being  told  and  beUeving  that  they 
have  been  obtained  by  false  pretences,  he 
is  just  as  gailty  of  the  crime,  as  if  he 
knew  what  the  ftdse  pretences  were ;  npon 
a  similar  principle  if  a  man  receives  goods, 
knowing  them  to  be  stolen,  he  may  not 
know  from  whom  they  were  stolen,  where 
they  were  stolen,  or  when   they  were 
stolen ;  bnt  all  that  is  wanted,  in  order  to 
constitute  the  offence,  is  that  he  should 
know  the  fact  that  they  had  been  stolen. 
In  The  Queen  v.  Ooldsmith  (15)  it  was 
held  sufficient  to  allege  and  to  prove  that 
the  prisoner  knew  that  the  goods  had  been 
obtained  by  &lse  pretences.     It  seems, 
therefore,  to  me  that  it  was  not  necessary 
for  the  decision  of  that  case  to  rely  upon 
Serjeant   Williams'   note    to   Stennel  v. 
Hogg  (39),  where  it  is  laid  down  that  a 
defect,  imperfection  or  omission  in  plead- 
ing is  cured  by  the  verdict  by  the  common 
law. 

Now  comes  the  case  of  Heymamn  v.  The 
Queen  (8).  That  was  a  case  of  con- 
spiracy to  defraud,  and  in  order  to  con- 
stitute  that  crime,  it  is  only  necessary  to 
shew  that  persons  have  agreed  together 
to  defraud;  and  as  was  pointed  out  in 
Heymann  v.  The  Queen  (8),  and  also  The 
Queen  v.  Aspinall  (20),  the  crime  of  con> 
spiracy  is  complete  bo  soon  as  the  agree, 
ment  to  commit  the  unlawiul  act  is  come 
to  ;  and  the  conspiracy  may  be  complete, 
although  the  guilty  parties  have  not  yet 
agreed  upon  what  means  they  should  use ; 
as  in  a  case  like  The  Queen  v.  Aspinall 
(20),  where  the  agreement  was  to  defraud 
such  persons,  as  might  buy  shares,  by 
false  pretences  with  regard  to  those  shares, 
the  conspiracy  is  complete  the  moment 
the  parties  thereto  have  agreed  to  deceive 
such  purchasers,  although  they  have  not 
as  yet  agreed  on  the  false  pretences.  The 
crime  of  conspiracy  does  not  consist  in 
words,  bat  in  the  agreement ;  and  it  fol- 
lows that  the  crime  is  complete,  although 
the  false  pretences  never  were  used,  and 
although  the  false  pretences  might  never 
have  been  agreed  upon.  In  the  case  of 
The  Queen  v.  AspinaU  (20),  amongst  the 
objections  put  forward  it  was  urged  that 

(89)  1  Note*  to  Sannd.  by  Williams,  at  p.  226. 


the  SsJse  pretences  were  not  set  ont ;  this 
objection  was  overruled  upon  the  autho- 
rity of  the  decided  cases  (40),  but  there 
were  other  matters  which  were  not  per- 
fectly stated,  and  the  imperfection  in  the 
statement  of  the  indictment  was  much 
relied  on,  and  it  was  necessary  for  the 
Court  to  consider  whether  the  defect  was 
capable  of  being  cured  by  verdict.     The 
rule  as  to  what  can  be  cured  is  pointed 
out  in  The  Queen  v.  A^pinaU  (20) :  "  It 
(the  rule)  is  thus  stated  in  Heymann  v. 
The  Queen  (8) :   '  Where  an  averment 
which  is  necessary  for  the  support  of  the 
pleadings  is  imperfectly  stated,  and  the 
verdict  on  an  issue  involving  that  aver- 
ment is  found,  if  it  appears  to  the  Conrt 
after  verdict  that  the  verdict  could  not 
have  been  found  on  this  issue  without 
proof  of  this  averment,  then,  after  verdict, 
the  defective  averment  which  might  have 
been  bad  on   demurrer  is  cured  by  the 
verdict.'    Upon  this  it  should  be  observed 
that  the  averment  spoken  of  is  an  '  aver- 
ment imperfectly  stated,'  i.e.  an  averment 
which  is  stated,  bnt  which  is  imperfectly 
stated.    The  rule  is  not  applicable  to  the 
case  of  the  total  omission  of  an  essential 
averment.     If  there  be  such  a  total  omis- 
sion, the  verdict  is  no  cure.     And  when 
it  is  stud  that  the  verdict  could  not  have 
been  fonnd  without  proof  of  the  averment, 
the  meaning  is,  that  the  verdict  could  not 
have  been  found  without  finding  this  im- 
perfect averment  to  have  been  proved  in 
a  sense  adverse  to  the  accused."     And  it 
seems  to  me  obvious  that  must  be  the 
rule,  upon  referring  to  Serjeant  WUliams' 
note  to  Stennel  v.  Hogg  (39),  where  it  is 
said  that  the  defect  is  cured  by  the  ver- 
dict, if  the  issue  joined  be  such  as  neoes- 
sarily  required  on  the  trial  proof  of  the 
facts  "  defectively  stated."    What  are  the 
issues  in  a  criminal  case  P     The  plea  of 
not  guilty  is  general,  and  denies  every 
averment    necessary    to    constitute    the 
offence,  in  other  words,  every  averment 
which   is    a  necessary  part  of   the  in- 
dictment, and  does    not   deny   what   is 
omitted  therefrom.     That  which  is  totally 
omitted  from  the  indictment  is  no  part  ot 
the  dispute  when  issue  is  taken  upon  the 
plea  of  not  gulty,  and  the  jury  mnst  find 

(40)  At  p.  228a. 
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for  the  Crown,  if  everythmg  stated  on  the 
face  of  the  indictment  is  prored  to  be  true. 
Therefore,  it  is  tme  to  say  that  every 
averment  contained  in  an  indictment, 
althon^h  inaccurately  stated,  is  involved 
in  the  issne,  and  that  the  inaccurate  state- 
ment of  it  is  cared  by  the  verdict,  becanse 
after  a  conviction  that  inaccnrate  aver- ' 
ment  must  be  taken  to  have  been  proved 
adversely  to  the  pHsoner ;  and  it  is  imma- 
terial tlmt  the  indictment  would  be  bad 
before  verdict  by  reason  of  that  inaccurate 
statement.  Therefore,  I  take  the  role  to 
be  that  an  inaccnrate  averment  is  cured 
by  verdict,  but  that  an  averment  which 
is  totally  absent  cannot  be  supplied  even 
after  verdict. 

Now  the  third  and  remaining  question 
is  whether  there  is  such  a  total  absence 
in  the  present  case  of  material  words  that 
the  defect  has  not  been  cured  by  the  ver- 
dict. The  introductory  part  of  each 
count  alleges  that  the  book  complained  of 
falls  nnde^  the  category  of  an  obscene 
libel ;  but  that  introductory  part  does 
not  justify  the  total  omission  of  the 
words  which  are  relied  upon  as  consti- 
tuting the  crime.  Now,  what  is  charged 
as  to  those  words  P  It  is  said  the  de- 
fendants did  "  print,  publish,  sell  and 
utter  a  certain  indecent,  lewd,  filthy 
and  obscene  libel,  to  wit,  a  certain  in- 
decent, lewd,  filthy,  bawdy  and  obscene 
hook  cailed  The  Fruits  of  Phaoaophy."  It 
is  obvions  that  the  title  of  the  book. 
Fruits  of  Philosophy,  was  not  enough  to 
be  relied  on.  Words  cannot  be  more 
innocent — they  never  were  or  conld  be 
relied  upon  as  the  obscene  libel  charged. 
That  which  was  to  be  relied  upon  was 
something  written  in  the  book  which 
was  so  called,  and'  there  is  no  description 
of  anything  contained  in  that  book. 
What  is  contained  in  that  book  is  not 
even  attempted  to  be  described  according 
to  its  tenor  and  effect.  There  is  a  total 
omission  of  the  contents,  and  yet  it  was 
the  contents,  or  some  part  of  the  con- 
tenta,  which  was  to  be  relied  on  by  the 
Crown.  The  words  complained  of  are 
necessaiy  to  the  averment  in  the  indict- 
ment, and  the  total  omission  of  them 
cannot  be  cured  by  the  verdict. 

With  regard  to  the  American  cases,  I 
must  say  that,  to  my  mind,   they  are 
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either  contrary  to  the  law  of  England  or 
in  favour  of  the  plaintifib  in  error.  A 
rule  of  practice  seems  to  exist  in  the 
United  States  of  America,  that  when  an 
indictment  contains  an  averment  that  the 
words  are  so  obscene  that  if  set  out  they 
would  pollute  the  records  of  the  Court, 
it  is  unnecessary  to  set  them  forth ;  but 
that  where  there  is  not  this  averment, 
the  words  mast  be  set,  and  if  there  is  an 
omission  both  of  the  words  and  of  the 
averment,  the  indictment  is  bad  in  arrest 
of  jadgment.  Therefore,  the  American 
cases,  if  they  are  to  be  regarded  as  au- 
thorities, are  against  the  prosecution,  and 
in  &vour  of  the  plaintiffs  in  error  in  this 
case ;  because,  besides  the  omission  of 
the  words,  there  is  also  the  omission  of 
that  averment  which  is  a  necessary  sub- 
stitate  for  them.  I  confess,  however, 
that  I  know  of  no  authority  saying  that 
any  similar  rule  exists  in  English  law.  I 
have  read  Lord  Holt' s  view,  as  expressed  iu 
The  King  v.  Sparling  (10),  that  the  words 
of  a  blasphemous  libel  must  be  set  out, 
however  shocking  they  may  be,  and  it 
seems  to  me,  at  any  rate,  a  more  robust 
rule  to  set  out  the  obscene  words  upon 
the  face  of  the  indictment  than  to  attempt 
to  preserve  the  purity  of  the  records,  in- 
asmuch as  the  ears  of  everyone  in  Court 
must  be  polluted  by  the  words  being  read 
out  in  evidence  before  the  Judge  and 
jury.  I  cannot  follow  the  reasoning  as 
to  the  advisability  of  the  records  of  the 
Court  being  kept  pure.  It  seems  to  me 
that  it  is  a  reason  which  does  not  bear 
examination,  at  all  events,  the  principle 
that  obscene  words  may  be  omitted  if 
they  are  so  obscene  that  they  would 
pollute  the  records  of  the  Court  is  not 
the  law  of  England,  and  if  it  were  it  does 
not  apply  to  ^lis  case,  as  the  indictment 
does  not  contain  an  averment  that  the 
words  are  too  obscene  to  be  inserted. 
Therefore,  to  my  mind,  this  indictment 
is  bad,  and  the  plaintiffs  in  error 
are  entitled  to  judgment.  They  are 
entitled  to  judgment,  as  all  persons 
charged  with  crime  in  England  are,  for 
want  of  sufficient  accuracy  in  the  instra- 
ment  by  which  they  are  charged. 

This  decision  leaves  the  verdict  really 
untouched.  I  confess  I  have  felt  humilia- 
tion in  having  to  discuss  such  a  question 
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as  this  in  the  presence  of  one  of  the 
plaintiffs  in  error.  We  know  not  the 
particular  ground  on  which  the  verdict 
passed ;  bat  it  does  seem  to  me  sad  that 
sach  a  charge  should  have  been  brought 
against  a  woman.  Although  on  a  point 
of  law  the  judgment  in  this  case  must  be 
reversed,  yet  if  the  book  complained  of 
is  published  again,  and  the  plaintiffs  in 
error  are  convicted  upon  a  properly 
framed  indictment,  the  reiteration  of  the 
ofFenoe  most  be  met  by  greater  ponish- 
ment. 

Cotton,  L.J. — ^The  question  which  we 
have  to  consider  is,  whether,  on  the  in* 
dictment  as  framed,  there  is  sufficient  to 
support  the  judgment  against  the  plain- 
tiffs in  error.  Although  it  is  a  mere 
qaestion  of  criminal  pleading,  it  is  never- 
tiieless  of  considerable  importance,  be- 
cause, especially  in  criminal  matters,  no 
departure  should  be  allowed  from  those 
rules  which  have  been  laid  down  for  the 
purpose  of  guiding  the  Courts  in  the  ad- 
ministration of  justice.  In  the  present 
case  the  offence  charged  is  that  of  pub- 
lishing an  obscene  libel.  That  offence 
consists  of  publishing  obscene  written 
words.  Has  any  rule  been  laid  down  for 
framing  an  indictment  for  it  p  I  cannot 
do  better  than  take  the  rule  quoted  with 
approval  by  Lord  EUenborough  in  Oooh 
V.  Ooa  (34).  That  rule,  which  was  stated 
by  ten  Judges,  is  as  follows : — "  By  the 
.  law  of  England,  and  constant  practice, 
in  all  prosecntions  by  indictment  or  in- 
formation for  crimes  or  misdemeanours 
by  writing  or  speaking,  the  particular 
words  supposed  to  be  criminal  ought  to 
be  expressly  specified  in  the  indictment 
or  information."  (41) 

This  rule,  established  so  long  ago  as 
the  reign  of  Qneen  Anne,  has  been  ever 
since  recognised,  and  to  shew  how  uni- 
form the  practice  has  been,  it  is  only 
necessary  to  refer  to  the  numerous  au. 
thorities  and  cases  alluded  to  by  Lord 
Justice  Brett,  amongst  which  I  may  es- 
pecially mention  Wright-v.  Clements  (33). 
Is  there  any  authority  to  countervail  this 
rule  on  behalf  of  the  prosecution  ?  Prac- 
tically no  decision  has  been  quoted  which 

(41)  6  St.  Tr.828. 


enables  it  to  be  argued  that  this  role  does 
not  now  prevail.  The  only  English  case 
which  was  referred  to  as  not  following 
that  rule  was  Bugdtde  v.  The  Queen  (14) ; 
but  I  wish  to  remark  that  in  that  case 
there  was  no  decision  that  the  actual 
words  need  not  be  set  out ;  the  point  was 
not  raised,  and  that  case  cannot  in  any 
way  be  looked  upon  as  a  decision  meeting 
the  long  current  of  authority  establishing 
and  foUowing  the  rule.  When  a  rule  is 
so  well  established  as  this,  it  is  almost 
nnnecessary  to  consider  what  the  reason 
of  it  is ;  but  here  certainly  one  reason  is 
apparent,  namely,  that  when  words  con- 
stitute the  alleged  crime,  if  the  words 
complained  of  are  not  set  oat,  the  defend- 
ant is  precluded  &om  raising,  either  by 
demurrer  or  by  proceeding^  in  the  Conrt 
of  Error,  the  question  whether  or  not 
the  circumstances  charged  are  in  tact, 
according  to  the  law  of  England,  criminal; 
and  it  is  of  the  utmost  importance  in 
dealing  with  cases  of  this  kind,  that  it 
shoald  not  be  considered  whether  or  not  in 
this  particular  case  any  injustice  has  been 
done  to  the  accused  persons,  or  whether 
or  not  they  have  suffered  any  sabstantial 
disadvantage.  In  my  opimon  we  ought 
to  adhere  strictly  to  tiie  principles,  and 
the  rules  which  have  been  laid  out,  with- 
out  nicely  speculating  as  to  whether  any 
advantags  or  disadvantage  exists  in  the 
particular  case. 

On  what  ground  is  it  contended  that 
this  indictment  is  sufficient  P  I  will  first 
take  the  point  which  was  principally 
relied  upon  in  the  Queen's  Bench  Division. 
I  do  not  understand  that  either  of  the 
learned  Judges  who  decided  the  case  in 
the  Court  below  thought  that,  according^ 
to  the  English  decisions,  there  was  an 
exception  to  the  general  rule  in  this  kind 
of  libel.  It  is  true  the  Lord  Chief  Jus- 
tice does  refer  to  the  inconvenience  of 
setting  out  libels  of  this  sort,  or  books  of 
this' sort  in  the  indictment;  bat  he  does 
refer  to,  and  expressly  says,  that  he  relies 
upon  the  decisions  of  the  American 
Courts,  and  I  must  therefore  consider 
whether  or  not  those  decisions  do  jnstify 
the  judgment  in  the  Queen's  Bench  Divi- 
sion upon  this  indictment.  We  are  in  no 
way  bound  by  the  American  decisions ; 
their  effect  is  simply  that  they  may  enable 
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US  to  see  how  principles  recognised  by  the 
law  of  England  onght  to  be  applied,  by 
shewing  as  how  learned  Judges  in  other 
oonntries  have  acted  on  those  principles  ; 
but  if  in  £EU3t  the  judgments  of  the 
American  Gonrts  are  fonnded  npon  prin- 
oiples  which  we  do  not  recognise,  then  of 
course  those  decisions  are  perfectly  use- 
less, and  can  be  neither  guides  nor 
authorities.  In  the  American  cases  re- 
ferred to,  th»  Judges  certainly  recognised 
the  role  to  which  I  have  referred,  and 
which  I  hare  quoted  from  Oooky.Oox(34!), 
they  recognised  it  as  a  general  rule ;  bat 
as  against  that  general  mie  they  rely 
upon  another,  namely,  that  it  is  neces- 
sary to  keep  the  records  of  the  Court 
pure  ;  but  it  was  only  upon  an  allegation 
that  the  book  or  Ubel  in  question  was  so 
gross  that  no  records  ought  to  be  defiled 
by  it,  that  they  held  the  indictment  to 
be  sufficient  without  setting  out  the  actual 
words  relied  upon.  It  might  be  suf&cient 
to  say  that  these  cases  have  no  bearing 
on  the  present,  because  there  is  no  such 
allegation  in  the  present  case,  and  if  the 
present  indictment  is  held  to  be  sufficient, 
every  indictment  for  any  offence  in  the 
nature  of  an  obscene  libel  must  also  be 
sufficient,  although  it  does  not  follow 
that  general  rule  to  which  I  have  re- 
ferred. But  the  matter  does  not  rest 
here.  Does  the  law  of  England  recog- 
nise, so  as  to  make  it  available  for  the 
prosecatiou,  that  rule  upon  which  the 
Judges  in  American  Coarts  rely  ?  It  is 
perfectly  true  that  the  English  Courts 
do  require  their  records  to  be  kept  pure 
in  this  sense,  that  they  will  not  allow 
their  records  to  be  the  means  of  propa- 
gating defamation  or  obscenity  under 
the  pretence  of  its  being  part  of  a  judicial 
proceeding.  They  will  require  auything 
impure  or  scandalous  to  be  removed  from 
their  records  when  it  is  irrelevant  to  the 
matter  to  be  tried,  but  if  the  matters  on 
the  records  of  the  Court,  or  in  an  affidacvit, 
are  really  relevant  to  the  matter  to  be 
tried,  they  are  not  scandalous,  and  no 
principle  recognised  by  the  English 
Courts  requires  any  statement  to  be 
removed  firom  their  records,  if  relevant  to 
the  issue  to  be  tried,  simply  because  it  is 
impure.  Does  the  principle  that  the 
records  most  be  kept  pure  justify  the 
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absence  of  what  would  otherwise  be  a 
necessary  averment  in  the  indictment,  on 
the  ground  that  it  is  gross  and  impure  P 
In  my  opinion  it  does  not,  and  for  this 
reason  the  duty  of .  the  Court  is  to  ad- 
minister justice,  either  as  between  party 
and  party,  or  as  between  the  Crown  and 
those  who  are  accused ;  and  for  the  pur- 
pose of  doing  so  it  ought  not  to  consider 
its  records  as  defiled  by  the  introduction 
upon  them  of  any  matter,  which  is  neces- 
sary in  order  to  enable  the  Court  to  do 
jastice  according  to  the  rules  laid  down 
for  its  guidance ;  a  defendant  has  a  right 
to  claim  that  he  shall  have  ttir  notice,  in 
order  that  he  may  not  be  prejudiced  in 
defending  himself  against  proceedings, 
whether  civil  or  criminal,  and  therefore, 
in  my  opinion,  the  principle  upon  which 
those  American  cases  are  decided  does 
not  avail  in  this  case.  Those  cases  can 
be  no  guide  or  assistance  to  us.  If  it  is 
desirable  that  in  cases  of  this  sort  there 
'  should  be  an  exception  to  the  rule  as  to 
the  statement  of  words,  it  is  not  the  duty 
of  the  Court  to  make  an  exception;  it 
must  be  for  Parliament  to  interfere,  as  it 
has  done  in  other  cases  mentioned  by 
Lord  Justice  Brett. 

I  think  that  disposes  of  the  ground 
principally  relied  on  in  the  Queen's  Bench 
Division,  but  there  is  another  ground  to 
which  I  must  refer,  that  is,  that  the  defect  . 
has  been  cured  by  the  verdict.  The  rule 
is  very  simple,  and  it  applies  equally  to 
civil  and  criminal  cases ;  it  is,  that  the 
verdict  only  cures  defective  statements. 
In  the  present  case  the  objection  is  not 
that  there  is  a  defective  statement,  but 
an  absolute  and  total  omission  of  that 
which  constitutes  the  criminal  act, 
namely,  the  words  complained  of,  and  the 
judgment  of  Lord  Ellenborough  in  Cook 
V.  Cox  (34)  shews  that  the  omission  of 
words,  when  they  form  the  substance  of 
the  ofience,  cannot  be  cured  by  verdict, 
when  he  says,  "  It  is  of  the  substance  of 
a  charge  for  slander  by  words  that  the 
words  themselves  should  be  set  out." 
Here  we  have  not  the  substance  set  ont, 
we  have  not  a  mere  defective  averment ; 
we  have  an  absolute  omission  to  aver  that 
which  was  relied  upon  as  lewd  and  in- 
decent. My  opinion  is  that  the  defect  is 
not  a  matt(^  cured  by  the  verdict,  and  it 
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The  Queen  ▼.  Bradlauffh,  App. 

is  perfectty  open  to  the  plaintiffs  in  error 
to  rely  on  this  as  a  fatal  defect  in  the  in* 
dictment,  even  after  verdict. 

In  my  view,  therefore,  this  indictment 
is  not  framed  in  accordance  with  settled 
mles,  and  neither  on  anthorify  or  prin- 
ciple can  omission  of  the  words  com- 
plained of  be  excused,  and  this  jadgment 
cannot  stand. 

Judgment  reversed. 


Solicitor — T.  J.  Nelson,  for  the  prosecation. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
,  jj„o       C  THE  QUBEN  on  the  prosecviion- 


Nov.  11. 


of    the  MBTEOPOLITAN    BOABD 
OF  W0EK3   V.    LEE. 


Metropolitan  Building  Act  (18  Sj"  19 
Vid.  c.  122),  geciions  3  and  69  to  74— 
Dangerous  Structivres — "  Otuner  "  of  Build- 
ing —  lAahility  for  Repair  of  District 
Church — Ghuroh  Building  Act  (58  Oeo.  3. 
e.  45),  section  70. 

The  ineumbent  of  a  district  church  in  the 
metropolis,  built  under  the  Church  Bwid. 
ing  Act,  which  provides  that  the  repairs 
.  shall  be  made  by  the  district,  is  not  the 
owner  of  the  church  within  the  meaning  of 
the  Metropolitan  Building  Act,  1855  (18 
^  19  Vict.  c.  122),  so  aa  to  be  liahle  to  pay 
the  expenses  incurred  hy  the  Metropolitan 
Board  of  Works,  in  respect  of  their  dealing 
with  it  as  a  dangerous  structure  under  sec- 
iions  69  to  74i  of  thai  Act. 

In  this  case  a  mle  nisi  had  been  ob- 
tained on  the  part  of  the  Metropolitan 
Board  of  Works  for  a  mandamus  to  one 
of  the  metropolitan  police  magistrates, 
commanding  him  to  issue  a  distress  war- 
rant against  the  Bev.  F.  Q.  Lee,  D.D.,  for 
the  recovery  of  certain  expenses  incurred 
by  the  board  in  repairing  the  tower  of 
All  Saints'  Church,  Lambeth,  of  which 
Dr.  Lee  was  the  incumbent. 

It  appeared  that  the  church  in  question 
was  a  cUstrict  church,  built  in  1847,  under 
the  provisions  of  the  Church  Building 
Act,  58  Geo.  3.  c.  45,  by  which  Act  the 


costs  of  the  repairs  of  such  district 
churches  were  charged  upon  the  districts 
to  which  they  respective^  belong  (1). 
Subsequently,  namely  in  1855,  was  passed 
the  Metropolitan  Building  Act,  18  &  19 
Vict.  c.  122  (2),  by  which  public  build- 
ings, including  churches,  are  brought 
under  the  jurisdiction  of  the  Metropoli- 
tan Board  of  Works,  who  are  empowered 
to  take  certain  proceedings  in  the  event 
of  any  building  being  certified  to  be  a 
dangerous  structure,  and  which  Act  de- 
clares that  all  expenses  incurred  by  the 
board  shall  be  paid  by  the  owner  of  sudi 
structure  (3). 

(1)  68  Oeo.  3.  c.  45.  s.  70,  "  And  be  it  fnrther 
enacted,  that  the  repairs  of  all  such  district 
churches  or  chapels  shall  be  made  by  the  districts 
to  which  they  respectively  belong,  by  rates  to  be 
raised  within  the  district,  in  like  manner  as  in 
case  of  repairs  of  churches  by  parishes  ;  and  every 
such  district  shall  be  deemed  in  lav  a  separate  and 
distinct  parish  for  that  purpose,  and  the  repairs  of 
all  chapels  not  made  district  churches  ^lall  be 
made  by  the  parish  in  or  for  which  the  chapels 
shall  be  built.^ 

Section  71.  .  .  .  "and  each  district  shall  for 
ever  thereafter  (t.  «.  after  twenty  years  from  the 
consecration  of  the  district  church),  make,  raise, 
levy,  collect  and  apply  separate  and  distinct  rates 
for  the  repairs  of  the  church  or  churches  or  cha- 
pels of  the  district  as  if  a  separate  parish." 

(2)  The  Metropolitan  Building  Act,  1855,  18 
&  19  Vict,  c  122.  s.  3  (Interpretation  section). 

"Public  building  shall  mean  every  building 
used  as  a  church,  chapel  or  other  place  of  public 
worship." 

"  Owner  shall  apply  to  every  person  in  posses- 
sion or  receipt  either  of  the  whole  or  any  part  of 
the  rent  or  profits  of  any  land  or  tenement,  or  in 
the  occupation  of  such  land  or  tenement,  other 
than  as  a  tenant  tcom  jeax  to  year,  or  for  any  less 
t«rm,  or  a  t«nant  at  wiU." 

Section  30.  ...  "  Every  public  building  shall, 
throughout  this  Act,  bedeemedtobe  included  in  the 
term  building,  and  be  subject  to  all  the  provi- 
sions of  this  Act,  in  the  same  manner  as  if  it  were 
a  building  erected  for  a  purpose  other  than  a  pub- 
lic purpose." 

(3)  Section  69.  "Whenever  it  is  made  known  to 
the  commissioners  herdnafter  named,  that  any 
structure  (including  in  such  expression  any  build- 
ing, wall  or  other  stmcture,  and  anything  fixed  to 
or  projecting  from  any  building,  wall  or  other 
stmcture)  is  in  a  dangerous  state,  such  commis- 
sioners shall  require  a  survey  of  such  structure 
to  be  made  by  the  district  surveyor,  or  by  some 
other  competent  surveyor,  and  it  shall  also  be  the 
duty  of  the  district  surveyor  to  make  known  to 
the  said  commissioners  any  information  he  may 
receive  with  respect  to  any  structure  being  in  such 
state  as  aforesaid." 
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In  1877,  the  surveyor  of  the  board  cer- 
tified that  the  tower  of  All  Saints  was 
dangerooB,  and  the  board  called  npon 
Dr.  Lee  to  repair  it ;  he,  however,  de- 
dined,  on  the  ground  that  he  had  no  fond 
or  endowment  for  the  pnrpose,  and  was 
not  personally  liable  for  repair  of  the 
fabric  of  the  church.  The  board,  there- 
fore, executed  the  neqeaatary  work  them- 

Section  71.  "Upon  the  completion  of  his  survey, 
the  surveyor  employed  shall  .certify  to  the  said* 
commissioners  his  opinion  as  to  the  state  of  any 
sach  structure  as  aforesaid." 

Section  72.  "  If  such  certificate  is  to  the  effect 
that  such  structure  is  not  in  a  dangerous  state,  no 
further  proceedings  shall  be  had  in  respect  thereof, 
but  if  it  is  to  the  effect  that  the  same  is  in  a  danger- 
ous state,  the  commissioners  shall  cause  the  same 
to  be  shored  up,  or  otherwise  secured,  and  a  pro- 
per hoard  or  fence  to  be  put  up  for  the  protection 
of  passengers,  and  shall  cause  notice  in  writing 
to  be  given  to  the  owner  or  occupier  of  such  struc- 
ture, requiring  him  forthwith  to  takedown,  secure 
or  repair  the  same,  as  the  case  requires." 

Section  73.  "  If  the  owner  or  occupier,  to  whom 
notice  is  given  as  last  aforesaid,  fails  to  comply, 
as  speedily  as  the  nature  of  the  case  permits,  with 
the  requisition  of  such  notice,  the  said  commis- 
sioners may  make  complaint  thereof  before  a  jus- 
tice of  the  peace  ;  and  it  shall  be  lawful  for  such 
justice  to  order  the  owner,  or  on  his  default,  the 
occupier,  of  any  such  structure  to  take  down,  re- 
pair or  otherwise  secure,  to  the  satisfaction  of  the 
surveyor  who  made  such  survey  as  aforesaid,  or  of 
such  other  sorvevor  as  the  said  commissioners 
may  appoint,  such  structure  or  such  part  thereof 
as  appears  to  him  to  be  in  a  dangerous  state, 
within  a  time  to  be  fixed  by  such  justice  ;  and  in 
case  the  same  is  not  taken  down,  repaired  or  other- 
wise secured  within  the  time  so  limited,  the  said 
commissioners  may,  with  all  convenient  speed, 
cause  all,  or  so  much  of  such  structure  as  is  in  a 
dangerous  condition,  to  be  taken  down,  repaired 
or  otherwise  secnred,  in  such  manner  as  may  he 
requisite  ;  and  all  expenses  incurred  by  the  said 
commissioners  in  respect  of  any  dangerous  stmc- 
tare,  by  virtue  of  the  second  part  of  this  Act, 
shall  be  paid  by  the  owner  of  such  structure,  but 
without  prejudice  to  his  right  to  recover  the  same 
from  any  lessee  or  other  person  liable  to  the  ex- 
penses of  repairs." 

Section  74.  "  If  such.owner  cannot  be  found,  or 
if,  on  demand,  he  refuses  or  neglects  to  pay  the 
aforesaid  expenses,  the  said  commissioners,  after 
giving  three  months'  notice  of  their  intention  to  do 
so,  by  posting  a  printed  orwritten  notice  in  a  con- 
spicuous place  on  the  structure  in  respect  of  which 
or  of  part  of  which,  they  have  incurred  expenses,  or 
on  the  land  whereon  it  stands,  may  sell  such  struc- 
ture, and  thev  shall,  after  deducting  from  the  pro- 
ceeds of  such  sale  the  amount  of  all  expenses 
-inonned  by  them,  restore  the  surplus  (if  any)  to 
the  owner." 
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selves,  and  sought  to  recover  the  expense 
from  him  as  "owner,"  under  section  73 
of  the  above  Act,  and  applied  to  a  ma. 
gistrate  to  make  an  order  for  the  pay- 
ment, and  enforce  it  by  the  issue  of  a 
distress  warrant.  On  the  refosal  of  the 
magistrate,  this  rule  for  a  mandamus  was 
obtained,  against  which 

The  Bev.  F.  Q.  Lee,  D.D.,  shewed  cause 

in  person. — It  was  never  intended  that 
the  clergyman  should  be  liable  for  these 
repairs  ;  indeed  they  are  expressly  thrown 
on  the  inhabitants  of  the  district.  Since 
the  abolition  of  church-rates,  the  vicar 
has  no  means  of  levying  a  rate,  but  that 
does  not  make  him  the  owner  of  the 
church  for  the  purpose  of  the  Metropoli- 
tan Building  Act,  or  transfer  the  liability 
of  the  parishioners  to  him,  there  being 
no  words  suflScient  to  create  such  a  new 
and  onerous  liability.  When  the  Metro- 
politan Building  Act  was  passed,  the  pa- 
rishioners were  owners,  if  anyone  was,  and 
payment  could  have  been  enforced  against 
them.  One  test  of  ownership  would  be 
that  alluded  to  in  section  73,  namely,  who 
would  be  entitled  to  the  surplus,  if  the 
building  were  pulled  down  and  sold,  and 
the  board  repaid  themselves  out  of  the 
proceeds  ?  That  the  board  had  not  ven- 
tured to  sell  was  a  strong  point  against 
their  contention.  Then  it  was  clear  that 
the  vicar  could  not  sell,  yet  the  Act  con- 
templated an  owner  doing  this. 

F.  M.  White  (Biron  with  him),  in  sup- 
port of  the  rule. — The  terms  of  the  Act 
are  quite  explicit,  and  churches  are  ex- 
pressly included  under  buildings  which 
the  Board  of  Works  are,  in  the  interest 
of  the  public,  to  see  do  not  cause  danger. 
It  can  never  have  been  intended  to  throw 
the  cost  of  repairs  of  churches  on  the  ge- 
neral' rates  of  the  metropolis ;  yet  this 
will  be  the  effect  of  holding  that  the  in- 
cumbent is  not  liable  primarily.  It  will 
be  for  him  to  recover  against  his  parish- 
ioners. Absolute  beneficial  ownership  is 
not  necessary  to  the  existence  of  this  lia- 
bility— Bowditch  V.  The  Wakefield  Local 
Board  (4). 

[Mellob,  J. — A  school  is  different.  A 
church  could  not  be  let  at  a  rack  rent.] 

(4)  40  Law  J.  Rep.  M.C.  214;  s.  c  Law  Rep.  6 
Q.B.  667. 
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7%»  QwM  T.  Let,  Q.B. 

In  AngeiU  y.  The  Paddington  Vettry  (5) 
it  will  be  seen  that  the  commissionera  are 
not  owners,  and  it  would  appear  from 
that  case  that  thongh  chnrch  coald  not  be 
assessed  as  either  "house  "  or  land,"  yet 
where  specificallj'  mentioned  in  the  Act, 
as  it  is  here,  the  vicar  would  be  liable  in 
respect  of  it  as  owner.  By  8  49  Vict.  c. 
70,  the  freehold  of  the  chnrch  vests  in  the 
parson. 

[CooKBDBN,  L.C.J. — But  that  does  not 
affect  the  construction  of  the  word  owner 
in  this  statute.  How  can  the  definition 
of  owner  or  occupier  in  section  3  apply  to 
the  incumbent  here  P] 

Some  ooe  must  be  liable,  and  the  incum- 
bent is  prima  facie  o?raer.  The  statute 
must  not  be  construed  by  the  light  of  the 
subsequent  abolition  of  church  rates. 

CoCKBURH,  L.G.  J. — ^I  am  of  opinion  that 
this  rule  should  be  discharged ;  not  on  the 
ground  that  a  church  is  not  a  "  building  " 
within  the  Act,  because  section  3  declares 
that "  public  building  shall  mean  every 
building  used  as  a  church,  chapel  or  other 
place  of  public  worship,"  but  on  the 
ground  that  there  is  another  question, 
namely,  whether  the  defendant,  Dr.  Lee, 
is  the  "  owner  "  of  a  building  within  the 
meaning  of  the  term  owner  in  the  statute  ; 
and  I  cannot  bring  my  mind  to  the  con- 
cluaion  that  he  is.  At  the  time  the  statute 
was  passed  it  was  generally  believed,  not 
only  that  the  parishioners  were  liable  to 
be  rated  for  the  maintenance  of  the  fabric 
of  the  church  of  the  parish,  but  that  there 
was  a  machinery  by  which  they  might 
assess  themselves.  But  it  turned  out  that 
the  machinery  was  ineffectual,  and  con- 
sequently church-rates  are  no  longer 
levied.  It  cannot  be  intended  that  the 
burden  of  repairing  the  fabric  of  the 
church,  in  which  the  clerg^yman  has  only 
a  life  interest  at  most,  and  in  which  the 
parishioners  have  quite  as  great  an  interest 
as  he,  should  fall  upon  the  incumbent  and 
not  on  the  parishioners.  If  this  were  in- 
tended by  the  Legislature  it  would  be  said 
in  express  terms,  but  it  is  not  said.  The 
Legislature,  no  doubt,  intended  to  bring 
churches  under  the  Metropolitan  Board  of 

(6)  87  Um  J.  Hop.  M.C.  171 ;  «.  c.  Law  Eep.  8 
Q.B.  714. 


Works  in  this  Aob,  hy  classing  them 
among  public  buildings,  for  the  eufety  of 
which  ^e  board  were  enabled  to  take 
certain  meafiures  in  the  interests  of  the 
public,  and  they  thought  there  would  be 
no  dif&cnlty  in  carrying  this  out.  But 
when  they  come  to  g^ve  further  explana' 
tion  of  what  is  meant  by  the  term 
"  owner,"  then  they  make  it  dear  that  an 
incumbent  is  not  such  a  person  as  is  in- 
tended by  owner,  or  made  as  such  liable 
*to  defray  the  costs  of  repair.  An  owner 
is  the  person  who  g^ts  the  rents  of  the 
premises.  Tried  by  this  test,  the  defend- 
ant is  not  the  owner.  Then  is  he  in  ocoa- 
pation  of  the  building  P  Not  more  so 
than  the  parishioners  who  go  to  the 
chnrch.  The  sections,  therefore,  of  the 
Act  itself,  sections  69  to  74  inclusive, 
clearly  shew,  in  my  opinion,  that  the  cler- 
gyman cannot  be  considered  as  owner  or 
occupier  of  the  church.  And  then  there 
is  this  consideration  staring  one  in  the 
face,  that  to  hold  this  gentleman  liable 
for  the  repairs  of  this  church  would  be  a 
flagrant  injustice.  Such  it  would  be  to 
turn  round  on  the  clergyman  to  fix  him 
with  this  liability,  simply  because  the  old 
machinery  has  failed,  and  the  parish, 
ioners  will  not  assess  themselves ;  and  we 
ought  not  to  strain  the  terms  of  the  Act 
to  bring  him  within  them  when  he  is  not 
expressly  within  them,  and  when  it  was 
never  intended  that  he  should  be.  I  do 
not  look  at  the  circumstances  of  the  case 
dwelt  on  by  the  defendant,  that  it  is  a  poor 
living,  for  it  might  be  a  rich  one,  and  the 
question  would  be  iust  the  same ;  but  I 
decide  the  case  on  the  ground  that  it  cer> 
tainly  was  not  in  contemplation  when  the 
Act  was  passed,  that  the  clergyman,  while 
it  was,  that  the  parishioners,  should  re« 
pair  the  fabric  of  the  chnrch.  I  do  not 
find  anything  in  the  statute  which  com- 
pels me  to  hold  the  defendant  liable,  and 
the  rule  for  a  mandamns  must  be  dis- 
charged. 

Mellob,  J. — I  am  of  the  same  opinion. 
I  also  beg  to  say  that  I  do  not  base  my 
opinion  on  the  circumstances  stated  by  Dr. 
Lee  as  to  his  resources  and  means.  Bat 
they  affect  me  to  this  extent,  that  I  most 
see  my  way  very  clearly  before  I  oononr 
in  a  judgment  which  would  compel  a  dis- 
tress to  be  made  upon  the  defendant's 
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goods.  Looking,  therefore,  to  see  if  the 
words  of  the  Act  are  express,  I  find  in 
section  3,  "Pablio  building  shall  mean 
everj  building  used  as  a  church,  chapel  or 
other  place  of  public  worship."  Now  this 
frimaf(uie  includes  all  churches  no  doubt, 
but  then  I  am  not  satisfied  that  Dr.  Lee 
is  the  "  owner  "  of  the  church  within  the 
definition  of  owner  given  in  the  inter- 
pretation section.  In  that  I  read  that 
"owner"  is  to  "  apply  to  every  person 
in  possession  or  receipt  of  the  whole  or 
of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement,  or  in  the  occupation  of 
such  land  or  tenement  other  than  as  a 
tenant  from  year  to  year,  or  for  any  less 
term,  or  as  a  tenant  at  will." 

And  it  appears  to  me  that  Dr.  Lee 
does  not  satisfy  any  of  those  words,  while 
looking  at  the  other  clauses  as  to  reme- 
dies provided  in  the  case  of  dangerous 
structures,  especially  to  section  73,  I 
cannot  help  thinking  that  it  would  be  a 
very  strong  thing  to  nold  that  the  defen- 
dant, who  could  not  obey  the  directions 
given  in  that  section  73,  is  yet  liable  to 
be  proceeded  against  by  distress,  and  that 
the  case  is  so  clearly  made  out  against 
him  that  I  am  obliged  to  make  this  role 
absolute.  I  quite  agree  that  in  former 
times  the  parishioners  could  be  com- 
pelled  to  repair  the  fabric,  by  means  of 
excommunication  and  other  spiritual  cen- 
sures, which  are  no  longer  available. 
This  machinery  having  failed,  and  church- 
rates,  except  as  voluntary  offerings, 
having  been  abolished,  it  is,  I  think,  an 
additional  reason  why,  unless  absolutely 
compelled  to  say  that  this  is  within  the 
Act,  I  should  not  hold  the  clergyman  to  be 
liable  as  owner. 

On  all  these  grounds,  thinking  that  the 
case  is  not  sufficiently  brought  within  the 
express  meaning  of  the  statute,  I  decline 
to  be  a  party  to  making  the  rule  absolute 
for  a  mandamus.  The  rule  most  be  dis- 
charged, with  costs. 

RuU  discharged  loith  costs. 


Solicitors— B.  Ward,  for  the  Board  of  Works ; 
defendant  in  person. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THE   BPON  LANB  COU.IEKT  COH- 

PAmr,  LIMITED  (appellants), 
V.  BAKBR  (respondent). 


1878, 
June  22 
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Ooal  Mines  Regulation  Act,  1872  (35  ^ 
d6Viet.c.  76), ss.  46  and  51 — Accumulation 
of  Water  in  adjoining  Oolliery — Inability 
of  Mine  Ovoner  to  provide  Bemedy — Notice 
by  Inspector — Jurisdiction. 

By  35  4-  36  Vid.  e.  76.  s.  46  the  in- 
spector  of  mines  has  power  in  certain  cases, 
by  notice  in  writing,  to  eaU  upon  a  mine- 
oumer  to  remedy  any  matter  connected  with 
his  mine  which,  in  the  opinion  of  the  in- 
spector, is  dangerous  and  defective,  so  as 
to  threateti  or  tend  to  the  bodiiy  injury  of 
any  person. 

The  appellants  were  the  owners  of  certain 
coal  mines,  adjoining  which  was  a  disused 
coUiery  belonging  to  B.  In  one  of  the  pit-shafts 
of  the  latter,  which  communicated  with  the 
appeUwttis'  mines,  water  had  aacumulated 
to  a  considerahle  exterU,  so  that  there  wag 
danger  of  the  flow  of  waierfrom  the  pit-shaft 
flooding  a  portion  of  the  appeXla/rUs'  mine, 
and  so  endangering  the  lives  of  the  men 
working  therein.  The  inspector  of  mines 
accordingly  gave  notice,  in  writing,  to  the 
appellants,  under  35  Sf  36  Vict.  c.  76.  s. 
46,  requiring  tliem  to  remedy  the  matter. 
The  appellants  thereupon  took  the  best 
practicable  measures  for  removing  the  accu- 
mtdation  of  the  water,  but  failed  to  comply 
with  the  notice  ;  they  however  continued  the 
men  at  their  work,  though  requested  by  the 
inspector  not  to  do  so : — 

Held  (by  Cockbubn,  L.C.J.,  and  Mel- 
lob,  J.,  dissentiente  LnSH,  J.),  that  the  in- 
spector had  no  power  to  caU  upon  the  ap- 
pellants to  remove  a  danger  which  was 
not  immediately  connected  with  their  own 
mines  ;  also,  that  the  terms  of  the  A&th  sec- 
tion conferred  no  authority  on  an  inspector 
to  order  the  withdrawal  of  men  under  any 
circumstances. 

This  was  an  appeal  to  the  Stafibrdshire 
Quarter  Sessions,  held  on  the  15th  of 
October,  1877,  against  a  conviction  dated 
the  21st  of  August,  made  under  the  Coal 
Mines  B«gulation  Act.  On  the  hearing 
of  the  appeal,  the  Court  of  Quarter  Ses. 
sions  qiukshed  the  conviction,  subject  to 
the  following  Sfscial  Case  : — 
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1.  The  appellants  are  the  owners  and 
ocoupiers  of  the  lands  and  coal  mines 
called  the  Spon  Lane  Colliery,  within  the 
mines  inspection  district  of  South  Staf- 
fordshire and  Worcestershire,  and  the 
respondent,  James  Philip  Baker,  is  Her 
Majesty's  inspector  of  mines  for  snch 
district. 

2.  The  lands  and  coal  mines  of  another 
colliery,  called  the  Bromford  Colliery, 
which,  prior  to  the  12th  of  June,  1877, 
and  then  and  thereafter  were  and  still 
are  the  property  of  the  Blakeley  Hall 
Colliery  Company,  adjoin  the  Spon  Lane 
Colliery. 

3.  On  the  appellants'  colliery  ore  two 
perpendicular  pit-shaf&.  They  pass  from 
the  surface  of  the  earth  down  to  a  seam 
or  vein,  called  the  thick  coal,  lying  at  a 
depth  of  365  yards,  or  thereabouts,  be- 
neath the  surface.  One  pit-shaft  is  used 
for  the  purpose  of  drawing  water  through 
it  from  the  mines  ;  the  other  is  used  for 
the  purpose  of  working  the  mines  of  the 
Spon  Lane  Collieiry,  by  raising  and  lower- 
ing men  and  materials  through  the  pit- 
shaft.  A  waterway  communicates  between 
the  two  pit-shafts  about  74  yards  above 
the  said  seam  or  vein. 

4.  On  the  Bromford  Colliery  is  a  per- 
pendicular pit-shaft,  which  passes  from 
the  surface  of  the  earth  down  to  the  said 
seam  or  vein  which  underlies  both  col- 
lieries, and  is  about  on  the  same  level  as 
the  pit-shafts  of  the  appellants'  colliery, 
but  the  depth  varies  in  other  parts  of  the 
said  collieries  on  acaount  of  the  inclina- 
tion of  the  seam  and  the  &ults  or  dislo- 
cations therein.  The  said  pit-shaft  of  the 
Bromford  Colliery  had  been  disused  for 
nearly  two  years  prior  to  the  12th  of  June, 
1877,  and  water  had  accumulated  in  it. 
Adjoining  the  Bromford  and  the  appel- 
lants' collieries  is  another  colliery,  c^ed 
the  Littleton  Hall  Colliery,  which,  prior 
to  the  12th  of  July,  and  then  and  there- 
after until  the  5th  of  September,  1877, 
belonged  to  and  was  occupied  by  Mr.  Wm. 
Dawes,  but  the  pit-shafts  therein  ceased 
working  shortly  after  the  stoppage  of  the 
workings  at  Bromford  Colliery. 

!).  Prior  to  the  dates  aforesaid  much  of 
the  thick  coal  had  been  worked  and 
gotten  of  tb«  said  seam  and  vein  at  and 


in  each  of  the  said  collieries,  and  water 
entering  into  and  accumulating  in  either 
of  the  said  collieries,  naturallypasses  from 
one  to  the  other,  through  the  imperfectly 
collapsed  gap  and  hollows  of  the  work- 
ings in  the  said  seam. 

6.  Previous  to  the  matters  hereinafter 
mentioned  the  appellants'  pit-shafts  had 
been  filled  with  gob  or  soil  to  a  height  of 
about  seventy  and  seventy- five  yards 
respectively  from  the  bottom  of  the  pits, 
this  filling  extending  up  to  just  below 
the  opening  of  the  headway ;  but  water 
percolated  through  this  stopping,  and  was 
drained  away  in  the  usual  manner. 

7.  On  the  12th  of  June,  1877,  twelve 
men,  employed  by  the  appellants,  were 
working  in  this  headway  or  inset.  The 
top  of  the  column  of  water  then  in  the 
pit-shaft  belonging  to  the  Bromford  Col- 
liery  Company  was  120  yards  above  the 
level  of  the  entrance  to  the  headway  or 
inset.  The  respondent  considered  that 
there  was  danger  of  the  flow  of  water 
from  the  pit-shuaft  of  the  Bromford  Col- 
liery increasing  and  flooding  the  headway 
in  tiie  appellants'  colliery,  and  so  endan- 
gering the  lives  of  the  men  working 
therem. 

8.  The  Coal  Mines  Begulation  Act, 
1872  (35  &  36  Vict.  c.  76),  section  46, 
applies  to  the  mines  aforesaid,  and  the 
respondent  is  an  inspector  duly  appointed 
under  the  Act.  The  state  of  things  above 
described  is  not  provided  against  by  any 
express  provisions  of  this  Act,  or  by  any 
special  rule. 

Section  46  enacts  that,  "If  in  any 
respect  (which  is  not  provided  against 
by  any  express  provision  of  this  Act,  or 
by  any  special  rule)  any  inspector  find 
any  mine  to  which  this  Act  applies,  or 
any  part  thereof,  or  any  matter,  thing  or 
practice  in  or  connected  with  any  such 
mine,  to  be  dangerous  or  defective,  so  as 
in  his  opinion  to  threaten  or  tend  to  the 
bodily  injuiy  of  any  person,  such  in- 
spector may  give  notice  in  writing 
thereof  to  the  owner,  agent  or  manager 
of  the  mine,  and  shall  state  in  such  notice 
the  particulars  in  which  he  considers 
snch  mine,  or  any  part  thereof,  or  any 
matter,  thing  or  practice  to  be  'danger- 
ous or  defective,  and  require  the  same  to 
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be  remedied,  and  auless   the  same  be 
forthwith  remedied,  the  inspector  shall 
also  report  the  same  to  a  Secretary  of 
State. 

"If  the  owner,  agent  or  manager  of 
the  mine  objects  to  remedy  the  matter 
complained  of  in  the  notice,  he  may, 
within  twenty  days  after  the  receipt  of 
such  notice,  send  his  objection,  in  writ- 
ing, stating  the  grounds  thereof  to  a  Se- 
cretary of  State,  and  thereupon  the  mat- 
ter shall  be  determined  by  arbitration 
in  manner  provided  by  this  Act ;  and  the 
date  of  the  receipt  of  such  objection  shall 
be  deemed  to  be  the  date  of  the  reference. 
If  the  owner,  agent  or  manager  fail  to 
comply  either  with  the  reqoisition  of  the 
notice,  where  no  objection  is  sent  within 
the  time  aforesaid,  or  with  the  award 
made  on  arbitration,  within  twenty  days 
after  the  expiration  of  the  time  for  objec- 
tion, or  the  time  of  making  of  the  award 
(as  the  case  may  be)  ho  shall  be  guilty  of 
an  offence  against  this  Act,  and  thia  notice 
and  award  shall  respectively  be  deemed 
to  be  written  notice  of  such  offence. 

"  Provided  that  the  Court,  if  satisfied 
that  the  owner,  agent  or  manager  has 
taken  active  measures  for  complying  with 
the  notice  or  award,  but  has  not,  with 
reasonable  diligence,  been  able  to  complete 
the  works,  may  adjourn  any  proceedings 
taken  before  them  for  punishing  such 
offence,  and  if  the  works  are  completed 
within  a  reasonable  time  no  penalty  shall 
be  inflicted. 

"  ^o  person  shall  be  precluded  by  any 
agreement  from  doing  such  acts  as  may 
be  necessary  to  comply  with  the  pro- 
visions of  this  section,  or  be  liable  under 
any  contract  to  any  penalty  or  f orfeitnre 
for  doing  such  acts." 

9.  On  the  12th  of  June,  1877,  the  re- 
spondent, having  ascertained,  or  believing, 
that  the  facts  steted  in  paragraph  7  then 
existed,  gave  to  the  appellante  the  follow- 
ing notice  in  writing — 

"  Coal  Mines  Eegnlation  Act,  1872, 

"  86  &  36  Vict  c.  76.  a.  46. 

"  Notice. 

"  To  the  Spon  Lane  Colliei^  Company 
(Limited),  Owners  of  the  Spon  Lane 
Colliery  or  Mine. 
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"  Whereas  on  inspection  and  informa- 
tion in  respect  to  the  condition  of  the 
above-mentioned  mine,  I  find  the  follow- 
ing matter,  namely,  that  a  serious  and 
increasing  accumulation  of  water  exists 
near  to,  or  in  connection  with  your  mining 
works  at  the  above-named  colliery,  and 
which  may  rush  into  yoor  mine  or  pit- 
shafts  and  overwhelm  everything  and 
everybody  therein,  and  whereas  I  am  of 
opinion  that  the  said  matter  is  dangerous, 
and  threatens  and  tends  to  the  bodily 
injury  of  the  workmen  or  any  other  per- 
sons employed  therein  and  thereat.  Now 
I  hereby  give  you  notice  forthwith  to 
remedy  the  said  matter. 
"  James  P.  Baker, 

"  H.M.  Inspector  of  Mines  for 
the  District  of  South  Staf- 
fordshire. 
"  12ih  day  of  June,  1877." 

10.  This  notice  was  sent  by  post,  and 
received  by  the  respondent  on  the  13th 
of  June,  1877.  The  accumulation  of 
water  mentioned  in  the  said  notice  was 
not  immediately  reduced,  and  the  respond- 
ent reported  the  same  to  a  Secretary  of 
State.  The  appellants  did  not  within 
twenty  days  of  the  receipt  of  the  notice, 
or  at  any  time,  send  any  objection  in 
writing  stating  the  grounds  thereof  to  a 
Secretary  of  State. 

11.  The  appellants  having,  in  the 
opinion  of  the  respondent,  &iled  to  com- 
ply with  the  requisition  of  the  notice,  he 
laid  an  information  in  writing  against 
them  on  the  16th  day  of  August,  1877, 
before  a  justice  of  the  peace  for  the  said 
county  (1). 

(1)  The  following  is  a  copy  of  the  information 
which  was  annexed  to  and  formed  part  of  the 
caae: — "That  the  Spon  Lane  Colliery  Company 
(Lim.)  in  the  county  of  Stafford  on  the  12th  day 
of  June,  1877,  then  being  the  ownen  of  a  certain 
colliery  called  and  known  by  the  name  of  the 
Spon  Lane  Colliery  Company  in  the  county  of 
Stafibrd,  the  same  being  a  coal  mine  or  colliery 
within  the  true  intent  and  meaning  of  the  35  & 
36  Vict.  c.  76,  did  then  and  there  neglect  to  obserre 
the  46th  section  of  the  said  Act." 
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12.  The  appellants  were  sommoned  to 
answer  the  charge,  and  appeared  before 
two  jnsticeB  of  the  peace  for  the  coanty, 
on  the  2l8t  day  of  Angost,  1877,  when 
the  case  was  heard  and  the  appellants 
convicted  as  above  stated. 

13.  The  appellants  gave  the  necessary 
notices  and  recognisance,  and  appealed 
against  the  conviction  to  the  next  Court 
of  Quarter  Sessions  for  the  county. 

14.  The  appeal  was  heard  on  the  17th 
day  of  October,  1877.  Evidence  was  given 
shewing  the  situation  of  the  respective  pit- 
shafts  to  be  as  described,  the  accumulation 
of  water  in  theBromford  pit- shaft  and  the 
rate  of  influx  into  the  appellants'  pit-shafte ; 
and  that,  save  for  a  period  of  a  few  days 
during  which  they  were  withdrawn,  the 
men  continued  to  work  in  the  headway. 
It  appeared  that  on  the  8th  of  June,  the 
respondent  at  an  interview  with  the  ap- 
pellants discussed  the  possibility  of  erect- 
ing a  dam  in  their  pits  to  exclude  the 
water,  and  the  appellants  were  qnito 
willing  to  erect  such  a  dam,  but  it  was 
ultimately  thought  by  all  parties  that  . 
such  an  expedient  would  not  be  satis- 
factory and  the  idea  was  abandoned. 
Upon  receiving  the  notice  above  set  forth 
the  appellants  entered  into  negotiations 
with  the  owners  and  managers  of  the 
Bromford  Colliery,  and  tried  to  make 
arrangements  for  the  raising  of  the  water 
from  the  pit-shaft,  and  so  reducing  and 
removing  the  accumulation  of  water  there. 
Owing  to  the  pit-shaft  and  machinery  in 
the  Bromford  Colliery  being  out  of  re- 
pair this  oould  not  be  done  without  exe- 
cuting considerable  works,  which  would 
occupy  some  months. 

15.  The  appellants  then  entered  into 
negotiations  with  Mr.  Dawes  for  permis- 
sion for  the  appellants  to  pump  the  water 
out  of  the  pit-shafts  at  Littleton  Hall 
Colliery,  but- were  refused,  upon  which 
negotiations  for  the  purchase  of  the  Lit- 
tleton Hall  shafts  by  the  appellants  were 
commenced,  and  on  the  5th  of  September 
last  they  entered  into  an  agreement  for 
the  sale  to  them  of  the  Bromford  Col' 
liery. 

16.  On  the  10th  of  September  the  ap- 
pellante  first  began  to  draw  out  the 
water  from  the  pit-shafts  at  Littleton  Hall 


Colliery,  and  have  from  that  time  re- 
duced the  accumulation  of  water  com- 
plained of. 

17.  It  was  proved  or  admitted  that  the 
appellant,  in  acting  as  above  stated,  had 
taken  and  were  prosecuting  practicable 
measures  for  removing  the  accumulation 
of  water. 

18.  It  was  contended  on  behalf  of  the 
appellants  that  the  conviction  must  on  any 
view  of  the  &cto  be  erroneous,  as  no 
offence  under  the  Act  could  have  been 
committed  till  long  after  the  12th  of 
June.  The  Court  of  Quarter  Sessions, 
however,  heard  the  appeal  on  the  merite 
and  quashed  the  conviction. 

19.  The  Court  found  as  follows  : — 

"  That  there  was  no  danger  to  work- 
men from  a  serious  and  increasing  accu- 
mulation of  water. 

"  That  the  appellants  had  used  reason- 
able diligence  to  comply  with  the  in. 
spector's  notice,  so  far  as  taking  means  to 
reduce  the  water,  but  nothing  was  done 
down  to  the  10th  of  September,  towards 
reducing  the  water. 

"  That  up  to  that  time  728  tons  of 
water  in  each  twenty-four  hours  came 
into  the  pit,  and  notwithstanding  the 
request  of  the  inspector  the  men  were 
continued  at  their  work." 

The  question  for  the    opinion  of  the 
Court  was  whether  the  order  of  the  Court 
of  Quarter  Sessions  quashing  the  said  ' 
conviction  was  right. 

If  the  Court  should  be  of  opinion  in 
the  affirmative  the  said  order  was  to  he 
affirmed. 

If  the  Court  should  be  of  opinion  in 
ttie  negative  the  order  was  to  be  quashed 
and  the  original  order  was  to  stand. 

Boscmqu^  (Darling  with  him)  for  the 
appeUante. — The  46th  section  can  only 
apply  to  a  danger  immediately  connected 
with  a  mine  over  which  the  owner  can 
exercise  a  control,  whereas  the.offence  of 
which  the  appellant  is  accused  is  that  he 
did  not  remedy  something  connected 
with  a  mine  which  did  not  belong  to 
him,  and  the  46th  section,  therefore,  has 
no  application.  Moreover,  the  last-named 
section  applies  only  to  cases  not  other- 
wise expressly  provided  for ;  whercM  the 
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state  of  things  which  prevailed  here  is 
expressly  provided  for  in  section  51,  sab- 
sections  6  and  9  (2).  The  inspector  here 
gaive  a  notice  which  he  had  no  power  to 
give ;  for  the  appellants,  if  gnilty  of  any 
offence,  onght  to  have  been  proceeded 
against  under  the  51st  section  for  non- 
withdrawal  of  the  men. 

Oorgt  and  Charles  Bowen,  for  the  re- 
spondent.— The  5lBt  section,  sub-sec- 
tion 6,  only  makes  it  the  duty  of  a  person 
in  charge  of  a  mine  to  withdraw  the  men 
in  case  he  disoover  that  danger  to  life 
exists,  and  throws  no  obligation  on  the 
owner  of  the  mine.  Bat  the  inspector 
has  only  such  powers  as  are  conferred  on 

(2)  By  39  &  36  Vict,  c  76.  s.  51.  sub-sec.  6, 
'  If  at  any  tine  it  is  foond  by  the  person  for  the 
time  being  in  charge  of  the  mine,  or  any  part 
thereof^  that  by  reason  of  noxious  gases  prevailing 
in  inch  mine  or  such  part  thereof,  or  of  any  cause 
vhateTer,  the  mine  or  the  said  part  is  dangerous, 
every  workman  shall  be  withdrawn  ttom  the  mine 
or  such  part  thereof  as  is  so  funnd  dangerous,  and 
a  competent  person,  who  shall  be  appointed  for  the 
purpose,  shall  inspect  the  mine  or  such  part 
thereof  as  is  so  fbnnd  dangerous,  and  if  the  danger 
arises  from  inflammable  gases,  shall  inspect  the 
same  with  a  locked  safety  lamp,  and  in  every  case 
shall  make  a  true  report  of  the  condition  of  such 
mine  or  part  thereof,  and  a  workman  shall  not, 
except  in  so  far  as  is  necessary  for  inquiring  into 
the  causa  of  danger  or  for  removal  thereof,  or 
for 'exploration,  be  readmitted  into  the  mine  or 
such  part  thereof  as  was  so  found  dangerous  nntil 
the  same  is  stated  by  such  report  not  to  be  dan- 
gerons.  Ereiy  sncb  report  shall  be  recorded  in  a 
book  which  shall  be  kept  at  the  mine  for  the  pur- 
pose, and  shall  be  signed  by  the  person  making 
the  same." 

By  sub-aection  9,  "  Where  a  place  is  likely  to 
contain  a  dangeroas  accumulation  of  water,  the 
working  approaching  nich  place  shall  not  exceed 
eight  feet  in  width,  and  there  shall  be  constantly 
kept  at  a  sufficient  distance,  not  being  less  than 
five  yards  in  advance,  at  least  one  bore-hole  near 
the  centre  of  the  working,  and  sufficient  flank 
bore-holM  on  eaoh  aida." 


him  by  the  46th  section,  and  the  con- 
viction for  disobedience  to  his  notice  was 
rightly  made  under  the  provisions  of 
that  section. 

CooKBURN,  L.C.J. — I  much  wish  that  I 
could  take  the  same  view  of  the  46th 
section  as  my  brother  Lush,  but  I  canuot. 
I  think  we  cannot  supply  an  obvious 
deficiency  in  legislation.  As  I  read  it, 
the  46th  section  contemplated  a  case  of 
dangler  which  it  is  in  the  power  of  a 
mine  owner  to  remedy  physicallv,  irre- 
spective of  the  withdrawal  of  the  men 
from  the  dangers  to  which  they  are  ex- 
posed. The  section  does  not  go  on  to 
enact  that  until  the  danger  is  remedied 
the  men  shall  be  withdrawn  from  the 
mine.  Nor  does  it  say  that  if  no  remedy 
can  be  found  the  non-withdrawal  of  the 
men  should  be  an  offence.  The  section, 
in  my  judgment,  presupposes  a  state  of 
things  which  is  in  the  power  of  the  mine 
owner  to  remedy.  Assuming  that  the 
circumstances  of  this  case  come  within 
the  provision  of  the  46th  section,  I  quite 
agree  that  the  mine  owner  is  bound  to 
provide  a  remedy,  but  the  remedy  that 
he  is  bound  to  provide  must  relate  to 
something  to  be  done  on  his  own  mine. 
I  cannot  think  that  he  can  be  held  liable 
for  neglecting  to  do  something  on  his 
neighbour's  property,  having  no  power 
given  to  him  either  by  common  law  or 
statute  to  go  on  a  neighbour's  land  to 
remedy  a  defect.  He  has  neither  morally 
nor  legally  a  power  to  go  into  a  neigh- 
bour's mine  to  remedy  a  danger,  and  the 
facts  before  us  do  not  therefore  &11  within 
the  terms  of  the  46th  section,  which  has 
reference  only  to  the  condition  of  the 
mine  itself  and  dangers  existing  in  it, 
and  the  remedy  for  getting  rid  of  such 
dangers  by  altering  the  condition  of  the 
mine  itseU'.  The  6th  rule  of  section  51 
is  the  only  provision  in  the  Act  for  the 
withdrawal  of  the  men,  and  that  can  only 
be  when  the  person  in  charge  of  the  mine 
finds  it  dangerous.  I  wish  the  46th  sec- 
tion had  given  the  inspector  authority  to 
order  the  withdrawal  of  the  men,  but  I 
cannot  add  to  the  legislation.  Accord- 
ingly I  think  that  this  conviction  is  bad 
and  mnst  be  qnaabed. 
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Mellob,  J. — I  am  of  the  same  opi- 
nion. I  think  that  the  46th  section 
applies  only  to  matters  in  the  mine 
affecting  the  mine  itself.  The  substan- 
tial object  of  the  Act  was  to  prevent 
danger  to  human  life,  and  when  the  46th 
section  is  read  in  connection  with  section 
51, 1  regret  that  one  is  forced  to  the  con- 
clasion  that  the  46th  section,  nnder  which 
this  notice  was  given,  is  confined  to 
matters  capable  of  being  remedied  by  the 
mine  owner.  If  the  owner  of  the  mine 
objects  to  remedy  the  matter  complained 
of  by  the  inspector,  the  g^nnds  of  his 
objections  are  to  be  stated  to  the  Secre- 
tary of  State,  and  thereupon  the  matter 
is  to  be  determined  by  arbitration.  And 
should  the  mine  owner  omit  to  remedy 
the  matter  complained  of,  and  not  take 
the  necessary  steps  to  bring  about  an  ar- 
bitration, he  thereupon  becomes  liable. 
Now  the  fact  of  an  arbitration  being  en- 
joined is  one  point  which  tends  to  shew 
that  the  operation  of  the  section  is  hmited 
in  the  way  I  have  already  pointed  oat. 
The  justices  considered  that  the  appel- 
lants had  endeavoured  to  obey  the  notice, 
but  if  I  am  right  in  saying  tluit  the  teirms 
of  the  notice  relate  to  something  which 
it  is  not  in  their  power  to  remedy  the 
notice  itself  fails.  There  is  no  provision 
in  the  section  for  the  compulsory  with- 
drawal of  the  men,  but  as  regards  this 
the  Leg^lature  have  made  such  provision 
as  they  thought  fit,  in  section  51,  sub- 
section 6.  For  these  reasons  I  am  of 
opinion  that  the  conviction  was  wrong, 
and  that  the  Quarter  Sessions  acted 
rightly  in  quashing  it. 

Lush,  J. — I  am  sorry  to  be  unable  to 
agree  as  to  the  meaning  of  the  46th  sec- 
tion. Two  objections  have  been  raised 
to  this  conviction  by  Mr.  Bosanquet; 
first,  it  is  said  that  the  operation  of  the 
46th  section  is  excluded  by  reason  of 
section  51,  sub-section  6,  of  the  general 
rule,  which  expressly  provides  for  the 
state  of  things  which  has  occurred  here. 
[His  Lordship  read  the  section  referred 
to.]  That  makes  it  the  duty  of  the 
mine  owner  to  withdraw  his  men  in  cer- 
tain events,  and  there  can  be  no  doubt 
that  there  would  be  danger  to  life  from 


accumulated  water  in  the  mine.  The 
46th  section  also  supposes  danger  to  the 
lives  of  the  workmen  from  some  cause 
or  other,  and  gives  jurisdiction  to  the 
inspector  to  give  notice  to  the  mine  owner. 
It  seems  to  me  that  these  two  provisions 
are  quite  independent  of  each  other,  and 
there  is  nothing  to  prevent  the  inspector 
from  interfering  when  the  person  in  charge 
of  the  mine  is  ignorant  of  any  existing 
danger,  or  is  unwilling  to  recognise  it. 
The  inspector's  jurisdiction  remains  the 
same,  whatever  the  manager  of  the  mine 
thinks  fit  to  do.  It  was  contended  by 
Mr.  Bosanquet  that  the  withdrawal  of 
the  workmen  in  case  of  danger  could  not 
be  required  by  the  inspector.  It  is  ad- 
mitted that  to  withdraw  the  men  would 
be  a  remedy  against  the  dangerous  mat- 
ter to  which  the  inspector  has  drawn 
attention  ;  but  it  is  said  that  as  there  are 
particular  circumstances  under  which 
this  proceeding  is  sanctioned  in  sub- sect. 
6,  sect.  51,  the  omission  of  any  express 
authority  to  the  inspector  to  require  it 
under  section  46  is  conclusive  that  no 
such  remedy  was  contemplated  by  that 
section.  I  cannot,  however,  think  that 
tiie  jurisdiction  of  the  inspector  for  the 
protection  of  human  life  was  intended  to 
be  so  limited.  He  is  not  restricted  as  to 
the  remedy  he  may  require ;  and  if  ,  as  in 
this  case,  it  is  impossible  for  the  owner 
to  remedy  the  danger,  of  which  notice 
has  been  given,  he  is,  I  think,  bound  to 
withdraw  his  men. 

There  is  also  the  objection  that  the 
46th  section  has  no  appUcation  where 
the  danger  is  one  which  the  mine  owner 
cannot  control.  I  agree  that  the  owner 
may  not  have  the  means  of  withdrawing 
the  water,  nor  yet  of  preventing  the 
water  from  flowing  in,  but  this  does  not 
appear  to  me  to  shew  that  the  defendant 
may  not  be  liable.  At  all  events,  I  think 
he  is  not  the  proper  judge  of  that  matter, 
but  the  proper  course  is  to  g^ve  the  Secre- 
tary of  State  the  opportunity  of  deter- 
mining whether  or  not  a  remedy  can  be 
provided.  It  seems  to  me  that  whether  the 
matter  complained  of  admits  of  a  remedy 
or  not,  it  is  the  duty  of  the  mine  owner 
to  lay  his  case  before  the  authorities,  and 
it  is  then  for  the  Secretary  of  State  to 
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detenmne  whether  U  ia  or  is  not  capable 
of  being  remedied.  In  my  judgment  the 
jariadiction  of  the  inspector  to  gpive  the 
notice  is  not  excluded  hj  section  51,  sub- 
section 6,  and  when  the  notice  has  been 
once  giyen  it  becomes  the  owner's  duty 
in  all  cases  to  take  the  steps  provided  by 
the  statute,  and  leave  the  authorities  to 
decide  whether  or  not  a  remedy  can  be 
applied. 

Jvdgmmtfor  the  appellants. 


Solicitors — E.  Boyle  &  Sons,  agent  for  Jackson, 
West  Bromwich,  for  appellants ;  the  Solicitor  to 
the  Treasury,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.       1 
N         22      I  REDDISH  V.   HITCHINOR. 

Justice  of  the  Peaae — Fees  to  Olerh ; 
Liability  to  pay — Municipal  Corporation 
Act,  5^6  Will.  4.  c.  76 — Oonviction  under 
the  Vagrant  Act. 

A  railway  station-master  gave  a  person 
into  the  custody  of  a  police  constahle  on  the 
charge  of  picking  pockets  at  the  railway 
station,  and  he  afterwards  appeared  and 
gave  evidence  before  two  justices,  who  con- 
victed the  prisoner  under  the  Vagrant  Act, 
5  Oeo.  4.  c.  83,  of  frequenting  a  place  of 
public  resort  with  intent  to  conimit  a 
felony  : — Held,  that  the  station-master 
was  not  liable  for  the  fees  payable  to  the 
clerk  of  the  justices  in  respect  of  such  con. 
vicHon. 

The  plaintiff,  who  is  clerk  to  the  borough 
magistrates  at  Stockport,  sued  the  defen- 
dant (the  station-master  of  the  London 
and  North-Western  Railway  Company  at 
Stockport),  in  the  County  Court  of  Che- 
shire, holden  at  Stockport,  for  22s.,  the 
amount  of  fees  to  which  he  claimed  to  be 
entitled  as  magistrates'  clerk  under  the 
following  circamstances : — 

On  the  18th  of  January  last  the  defen- 


dant, whilst  station-master  at  the  said 
railway  station  at  Stockport,  gave  two 
persons  into  the  custody  of  a  police  con- 
stable on  the  charge  of  picking  pockets 
at  such  station.  The  defendant  followed 
them  to  the  police  office,  and  afterwards 
appeared  and  gave  evidence  as  prosecutor 
before  the  borough  magistrates,  who  con- 
victed the  prisoners  under  the  Vagrant 
Act,  5  Gleo.  4.  c.  83,  of  the  ofEence  of  fre- 
quenting a  place  of  public  resort  with  the 
intent  to  commit  a  felony.  In  respect  of 
such  conviction  the  plaintiff  claimed,  as 
such  magistrates'  clerk,  to  be  entitled  to 
the  fees  the  subject  of  this  action.  The 
plaintiff  is  paid  a  salary,  but  he  receives 
all  the  fees  that  are  payable  by  virtue  of 
his  office  as  magistrates'  clerk,  out  of 
which  he  retains  the  amount  of  his  salary, 
and  pays  the  balance  to  the  borough 
fund  (1).  The  Comity  Court  Judge 
found  a  verdict  for  the  plaintiff  for  15«., 
being  2s.  for  oaths,  Is.  for  hearing,  7s. 
for  two  convictions,  and  6s.  for  two  com- 
mitments, according  to  the  schedule  of 
fees  of  justices'  clerks  made  by  the  jus- 
tices with  the  approval  of  the  Secretary 
of  State,  and  he  disallowed  7s.  claimed 
for  provisions  in  the  lock-ups.  A  rule 
nisi  was  afterwards  obtained  on  behalf  of 
the  defendant  to  set  aside  this  verdict, 
against  which — 

F.  Clerk,  for  the  plaintiff,  now  shewed 
cause. — ^The  defendant  is  liable  to  pay 
the  fees  of  the  magistrates'  clerk.  "The 
defendant  required  the  matter  to  be  done 
in  respect  of  which  the  fees  were  payable, 
and  the  defendant  therefore  is  primarily 
liable  to  the  plaintiff  for  such  fees.  In 
Okes^  Magisterial  Synopsis  (12th  edition), 
page  109,  it  is  said  that,  "the  par^ 
liable  to  the  clerks  to  the  justices,  how- 
ever appointed,  for  the  amount  of  their 
fees  allowed  or  sanctioned  for  the  par- 
ticular business,  is,  except  where  other- 
wise   directed    by    statute,    the   person 

(1)  The  plaintiff  before  Augast,  1877,  had  been 
paid  a  salary,  in  lieu  of  fees,  by  arrangement. 
After  that  date  payment  of  justices'  clerks  by 
salary  in  lien  of  fees  is  made  compnlsory  by 
40  &  41  Vict.  c.  43. 
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who  made  the  application  or  instituted 
the    proceedings    in  respect    of    which 
the  fee  is  dne,  and  the  proper  way   is 
not  to  give  any  credit,  bnt  insist  npon 
payment  at  the  time,  and  refnee  to  do 
the  act  required  nntil  payment."     So 
Coleridge,   J.,  in  the  course  of  the  ar- 
gnment    of    counsel    in    Ths    Queen  y. 
Coles   (2),   says,    "Whoever  wants  the 
thing  in  respect  of  which  the  fee  is  made 
payable,  must  pay  the  fee ;  the  prose- 
cutor if  he  takes  out  a  warrant;  the 
defendant  if  he  enters  an  appearance." 
And  in  Wraij  y.  Chapman  (8),  in  which 
the  question  was  whether  justices'  clerks 
are  entitled  to  fees  in  respect  of  applica- 
cations  for  summonses,    &c.,   by  police 
constables  acting  under  the  Commission- 
ers of    Police,     Coleridge,     J.,    in    his 
judgment,  says:  "The  difficulty  I  have 
is  to  say  on  what  grounds  they  are  not. 
It  must  be  admitted  that  ordinarily  the 
clerks  have  a  right  to  fees  for  their  ser- 
vices, and  ordinarily  the  party  applying 
is  bound  to  pay  these  fees."     It  will  be 
argued  on  behalf  of  the  defendant  that  the 
borough  fund  is  liable  for  these  fees,  and 
that  the  plaintiff  should  look  only  to  that 
innd.  The  question  whether  the  borough 
fund  is  liable  must  depend   on   5  &  6 
Will.  4.  c.  76  (the  Municipal  Corporation 
Act,  1835).     By  section  76  of  that  Act  a 
watch  committee  is  to  be  appointed,  who 
are  to  appoint  constables  for  the  borough, 
and  by  section  78  any  such  constable  is 
to  apprehend  disorderly  persons  or  per- 
sons whom  he  shall  have  just  cause  to 
suspect  of  intention  to  commit  a  felony. 
Then  section  92  makes  the  borough  fund 
liable  for  the  payment  of  certain  specified 
salaries  and  expenses,  "  and  of  aU  other 
expenses  not  herein  otherwise  provided 
for  which  shall  be  necessarily  incurred  in 
carrying  into  effect  the  provisions  of  this 
Act."    The  fees  the  subject  of  this  action 
were  not  expenses  incurred  in  carrying 
the   Municipal    Corporation   Act,   1835, 
into  effect,  and  therefore  the  case  is  not 
within  that  Act.    The  provisions  of  that 


14. 


(2)  8  Q.B.  Bep.  82;  s.  e.  15  Lav  J.  Bep.  H.C. 
4. 

(3)  19  Law  J.  Bep.  M.C.  156. 


statute  apply  only  to  arrests  by  the 
borough  constable  for  ofienoes  at  places 
within  the  borough  which  are  under  the 
management  of  the  borough  oooncil,  and 
not  to  places  like  a  railway  station,  which, 
though  dewued  a  "  place  of  public  resort " 
within  the  meaning  of  section  4  of  the 
Vagrant  Act,  6  Qoo.  4.  c.  83  (4),  is  in 
fact  private,  and  at  all  events  is  not  a 
place  where  it  is  the  duty  of  the  borough 
constable  to  apprehend  under  section  78 
of  the  Municipal  Corporation  Act,  1835, 
so  as  to  make  the  fees  claimed  in  the 
present  case  part  of  the  expenses  incurred 
in  carrying  mto  effect  thie  provisions  of 
that  Act — The  Queen  v.  The  Mayor  of 
Oloucester  (5). 

[LiNDLEY,  J. — Where  is  the  obligation 
on  the  defendant  to  pay  ?] 

If  the  fees  are  not  payable  out  of  the 
borough  fund,  the  defendant  is  liable  on 
the  general  principle  of  common  law. 

[Gbovb,  J. — Do  you  say  then  that  if  a 
person  finds  that  a  robbery  is  being  com- 
mitted in  his  house  and  he  takes  the  rob- 
ber and  gives  him  to  a  constable,  who 
brings  him  before  a  magistrate  who  com- 
mits him,  the  person  who  has  been  so 
robbed  is  to  be  liable  to  the  fees  of  the 
magistrates'  clerk.] 

Yes.  The  argument  on  the  part  of 
the  plaintiff  must  go  to  that  extent. 

[^Oolline,  for  defendant,  referred  to  The 
Queen  v.  The  Inhabitants  of  Chelmsford 
(6).] 

The  apprehension  was  not  here  made 
by  a  constable,  and  the  place  being  a 
railway  station,  and  not  a  public  place 
within  the  borough,  the  78th  section  of 
the  Municipal  Corporation  Act,  1835, 
does  not  apply, 

Collins,  in  support  of  the  rule. — ^The 
conviction  was  under  the  Vagrant  Act, 
5  Geo.  4.  c.  83.  s.  4,  for  being  "  a  sus- 


(4)  A  railway  platform  has  been  held  to  be  a 
place  of  public  resogrt  within  S  Geo.  4.  c.  83.  a.  4 — 
Ex  parte  Davit  (26  Law  J.  Bep.  M.C.  178). 

(6)  e  Q.B.  Bep.  862;  s.  c  13  Law  J.  Bep. 
Q.B.  233. 

(6)  5  Q.B.  Bep.  5«;  i.  c.  12  I«w  J.  Bep. 
M.0. 189. 
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pected  person  or  reputed  thief  frequent- 
ing any  place  of  puolic  resort  .  .  .  with 
intent  to  commit  a  felony,"  and  section  6 
of  that  Act  makes  it  "lawful  for  any 
person  whatsoerer  to  apprehend  any 
person  who  shall  be  found  oflfending 
against  this  Act,  and  forthwith  "  to  take 
him  before  a  justice,  "  or  to  deliver  him 
to  any  constable,"  &o.  The  defendant 
did  thia  It  was  the  duty  of  the  constable 
to  take  the  prisoner  before  the  magis- 
trates, and  the  defendant  was  afterwards 
called  on  to  attend  and  give  evidence. 
[He  was  then  stopped.] 

Grove,  J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  Whether 
the  case  is  to  be  looked  at  as  coming 
under  the  Municipal  Corporation  Act, 
1835,  or  whether  the  defendant  is  to  be 
considered  only  as  a  witness  after  having 
given  the  prisoners  to  a  constable  under 
the  provisions  of  the  Vagrant  Act, 
5  Greo.  4.  c.  83,  I  do  not  consider  the 
defendant  to  be  liable  for  the  fees  payable 
to  the  magistrate's  clerk,  and  which  are 
sought  to  be  recovered  in  this  aetion.  I 
think  that  the  78th  section  of  the  Muni- 
cipal Corporation  Act,  1835,  applies  to 
what  was  done  here.  [The  learned  Judge 
read  that  section.]  It  points  to  a  con- 
stable acting  under  the  Vagrant  Act, 
under  which  the  magistrates  convicted 
the  prisoners  in  the  present  case.  I  do 
not  see  how  the  defendant  can  be  made 
liable  for  these  fees.  He  did  not  act  or 
take  any  proceedings  for  any  purpose  of 
his  own.  He  gave  the  prisoners  to  the 
constable,  who  was  the  proper  person  to 
receive  them.  The  prisoners  were  then 
in  the  hands  of  the  law,  and  therefore  on 
both  points  I  think  that  the  defendant  is 
not  liable,  and  that  this  rule  must  be  made 
absolute. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
I  do  not  see  how  the  defendant  can  be 
made  liable  for  these  fees.  It  is  said  that 
he  is  at  common  law,  because  he  is  bound 
to  pay  for  the  services  which  he  required 
the  plaintiff  to  perform.  The  cases  of 
The  Queen  v.  Cole  (2)  and  Wray  v.  CAop- 
man  (3),  which  have  been  referred  to  in 
support  of  that,  have  no  application,  I 
Vol. «.— M.O. 
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think,  to  this  case,  for  the  substance  of 
them  is  that  he  who  wants  anything  to 
be  done  for  him  by  the  justices'  clerk 
must  pay  the  proper  fees  for  doing  it, 
but  here  the  defendant  did  not  want  the 
clerk  to  do  anything  for  him.  He  merely 
put  the  law  in  force. 

'B/ule  absoliiie. 


Solicitors— E.    Reddish,    for    plaintiff;    R.    F. 
Roberts,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.  1  PATH.  AND  AKOTHBR  (^appellants) 
Nov.  16.  /  V.  SUMMEEHAYB8  (respondent). 

Trespass — Hunter  in  pursuit  of  Fox — 
Noxious  Animai — AssauU — Oame — Sta- 
hite,  1^2  WiU.  4.  c.  32.  ss.  2,  35. 

A  persotir  who  is  out  hunting  with  fox- 
hounds for  tlie  purpose  of  sport,  cannot 
justify  a  trespass  in  entering  the  lands  of 
another  07»  the  ground  that  he  is  in  fresh 
pursuit  of  a  fox. 

Whether  a  person  could  justify  a  trespass 
on  the  ground  that  his  only  o^ect  and  in. 
tent  was  to  destroy  a  noxious  animal,  which 
could  not  otherwise  he  got  rid  of — Quaere. 

Cass  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

The  appellants  were  charged  before 
certain  justices  for  the  county  of  Somerset 
with  assaulting  and  beating  the  respon- 
dent at  Curry  Mallett  on  the  2nd  of  No- 
vember, 1877. 

The  following  facts  were  proved  at  the 
hearing: — 

The  respondent  lived  with  his  father 
and  attended  to  his  business  for  him  (he 
being  incapacitated  from  illness) ;  a  por- 
tion of  the  farm  occupied  by  the  respon- 
dent's father  consisted  of  a  field  called 
"  The  Nineteen  Acres,"  in  the  parish  of 
Curry  Mallett.  At  noon  on  the  2iid  of 
November,  the  respondent  was  at  work 
in  the  field  when  the  appellants,  who 
F 


Digitized  by 


Qoo^^ 


34 


CASES  CONNECTED  WITH 


[N.S. 


Paul  y.  Snmmerhca/a,  Q.B, 

were  oat  with  the  Taanton  Vale  Fox- 
hounds, were  on  horseback  and  riding 
slowly  across  an  adjoining  field  towards 
"  The  Nineteen  Acres."  The  respondent 
got  on  the  bank  of  his  father's  field  at  a 
gap  near  a  covert  in  which  the  hounds 
were,  and  when  the  appellants  were 
within  ten  yards  of  him  said,  "  Gentle- 
men, I  forbid  yon  to  come  on  this  land." 
Thereupon  the  appellants  endeavoured  to 
ride  up  the  bank,  and  the  respondent 
was  assaulted  by  them  whilst  endeavour- 
ing to  push  back  their  horses  from  off 
the  field  in  question  occupied  by  his 
father.  There  was  no  evidence  to  shew 
thnt  any  fox  had  been  seen  that  day  in 
"  The  Nineteen  Acres." 

It  was  contended  on  behalf  of  the  ap- 
pellants, inter  alia,  first,  that  they  were 
with  others  in  fresh  pursuit  of  a  fox 
started  on  other  land,  and  were  entitled 
under  14  2  Will.  4.  c.  32.  s.  35  to  ride  over 
the  field  in  question  without  interruption ; 
secondly,  that  under  the  circumstances  of 
the  case  the  respondent  was  not  justified 
in  using  force  to  prevent  the  appellants 
entering  "  The  Nineteen  Acres." 

The  justices  convicted,  but  submitted 
the  following  questions  for  the  opinion  of 
the  Court: — 

1.  Whether  14  2  Will.  4.  c.  32.  s.  35 
prevents  an  occupier  resisting  an  entry 
on  his  land  of  persons  hunting  after  they 
have  been  forbidden  by  him  ? 

2.  Whether  the  respondent  was,  under 
the  circumstances,  jastified  in  resisting 
the  entry  on  "  The  Nineteen  Acres,"  after 
he  had  forbidden  the  entry  and  it  was 
persisted  in  (1)  P 

Oole,  for  the  appellants. — The  first  ques- 
tion arises  under  the  Qame  Act,  14  2 
Will.  4.  0.  32.  s.  35  (2). 

(1)  There  were  other  questions  submitted  hj 
the  justices  which  do  not  call  for  a  report.  That 
portion  of  the  argument  and  judgment  of  the  Court 
which  relates  to  them  is  consequently  omitted. 

(2)  By  the  Game  Act  (1  &  2  Will.  4.  c  32),  s. 
35,  the  provisions  contained  in  the  statute  against 
trespassers  in  pursuit  of  game  are  not  to  extend, 
inter  alia,  to  any  person  hunting  upon  anj  lands 
and  being  in  fresh  pursuit  of  any  fox  started  upon 


[LoBD  GoLSBTDOB,  C.J. — That  statnte 
in  no  way  applies,  inasmuch  as  the  term 
"  Game,"  as  defined  by  section  2  of  the 
Act,  does  not  include  foxes.] 

As  regards  the  other  question,  it  is 
contended  that  at  common  law  a  man 
may  go  anywhere  provided  he  is  in 
fresh  pursuit  of  a  fox.  It  was  held 
in  Ovndry  v.  Fdtkam.  (3)  that  a  person 
may  justify  a  trespass  in  following  a 
fox  with  hounds  over  the  grounds  of 
another,  provided  he  do  no  more  than 
is  necessary  to  kill  the  fox.  He  referred 
also  to  Miller  v  Fandrye  (4). 

Arthur  Charles,  for  the  respondent. — 
The  only  point  to  be  argued  is,  whether 
foxhnnters  hunting  for  ueir  own  amuse- 
ment have  a  right  to  trespass  on  other 
people's  lands  against  their  will.  Such 
a  proposition  could  scarcely  have  been 
seriously  argued  here  were  it  not  for  the 
decision  in  Qwidry  v.  Feltham  (3).  That 
case,  however,  was  decided  in  1786,  on 
demurrer  to  a  plea  which  stated  that 
the  fox  was  a  "  destructive  and  hurtfol 
vermin,"  and  that  the  trespass  com- 
mitted by  the  defendant  was  "the  only 
way  and  means"  of  killing  it.  The  de- 
murrer admitted  all  that  was  alleged  in 
the  plea,  namely,  that  the  fox  was  a 
"noxious  animal,"  and  that  there  was 
no  means  of  killing  it  other  thtui  was 
adopted  by  the  defendant;  and  on  this 
ground  Bailer,  J.,  based  his  judgment. 
In  The  Earl  of  Essex  v.  Capel  (5),  tried 
in  1809,  a  similar  question  came  before 
Lord  Ellenborough  sitting  at  Nisi  Prius, 
'and  his  Lordship,  after  remarking  that 
the  judgment  in  Oundry  v.  Feltham  (3) 
was  founded  on  an  obiter  diclwm  of 
Justice  Brooke  in  the  Year  Book,  12 
Hen.  8.  c.  10,  directed  the  jury  that  if 
they  thought  from  the  evidence  that  the 
defendant  pursued  the  fox  for  his  own 
pleasure  and  amusement,  and  that  the 
good  of  the  public  was  not  his  sole  and 

any  other  land.  By  section  2  "game  "  are  defined 
to  be  "  hares,  pheasants,  partridges,  grouse,  heath 
or  moor  game,  black  game  and  bustards." 

(3)  1  Term  Bep.  384. 

(4)  1  Popham  162. 

(6)  Locke  on  the  Game  Laws,  5th  «d.  45. 
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governing  motive,  they  ought  to  find  for 
the  plaintiff,  which  the  jury  accordingly 
did.  It  is  clear  &om  the  statements  in 
this  case  that  if  Lord  Ellenborough's  test 
is  correct  in  point  of  law,  the  appellants 
have  altogether  failed  to  jnstify  the 
trespass  which  resulted  in  the  assault  for 
which  they  were  convicted.  He  also  re- 
ferred to  Baker  v.  Berkehj  (6). 

Cole  replied. 

LOED  CoiBKiDOB,  C.J.  (7). — This  is  an 
appeal  on  the  part  of  the  defendants  &om  a 
conviction  for  assaulting  and  beating  the 
respondent,  and  the  circumstances  are 
shortly  these.  The  respondent's  father 
was  a  farmer,  and  on  the  day  when  this 
assault  was  committed  the  respondent 
was  managing  his  father's  business  in  a 
field,  known  as  "The  Nineteen  Acres." 
On  that  day  there  was  in  the  neighbour- 
hood  a  pack  of  foxhounds  running  in 
pursuit  of  a  fox  close  by  "  The  Nineteen 
Acres,"  and  several  gentlemen  who  were 
out  hunting,  and  amongst  them  the  ap- 
pellants, prepared  to  ride  across  the  field 
known  by  the  name  I  have  mentioned. 
Thereupon  the  respondent  con  fronted  them 
at  the  hedge  and  expressly  forbad  them  to 
enter  this  field.  A  struggle  ensued,  one 
of  the  appellants  insisting  on  g^iog  for- 
ward, and  the  respondent  denying  his 
right  to  do  so.  The  other  appellants 
then  came  up,  and  the  respondent  in  his 
endeavour  to  prevent  them  from  entering 
on  his  father's  land,  caught  hold  of  the 
bridle  of  one  of  the  appellants'  horses, 
whereupon  one  of  them  stmck  at  him 
twice  with  a  riding  whip,  and  another 
stmck  at  him  with  his  whip.  Under 
those  circumstances  the  appellants  were 
convicted  for  an  assault  by  certain  jus- 
tices, and  the  question  we  are  called  upon 
to  decide  is  whether  the  conviction  was 
correct  in  point  of  law.  Now,  the  two 
main  questions  presented  for  our  con- 
sideration are  these :  first,  whether  1  &  2 
.  Will.  4.  c.  32.  8.  35,  prevents  an  occupier 
resisting  an  entry  on  his  land  of  persons 

(6)  3  Car.  &  P.  33. 

(7)  Eia  Lordship  presided  in  this  Division  in 
the  absence  from  illness  of  the  Lord  Cihief  Justice. 
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out  hunting  after  they  have  been  forbidden 
by  him;  and,  secondly,  whether  the  re- 
spondent was,  under  the  circumstances, 
justified  in  resisting  the  entry  on  "The 
Nineteen  Acres,"  aner  he  had  forbidden 
the  entry  and  it  was  persisted  in. 

Now,  as  regards  the  first  point,  I  con- 
fess I  don't  altogether  understand  the 
question  submitted  for  our  judgment,  but 
it  is  not  very  material,  inasmucn  as  1  &  2 
Will.  4.  c.  32,  has  no  application  to  the 
present  case.  That  statute  merely  pro. 
vides  that  certain  enactments  which 
apply  to  game  shall  not  apply  to  fox- 
hunting ;  but  as  foxes  are  not  included 
in  the  term  "game,"  as  defined  by  the 
Act,  the  statute  in  question  has  nothing 
whatever  to  do  with  this  matter.  The 
other  and  really  important  question  is 
whether,  under  the  circumstances,  the 
respondent  was  justified  in  resisting  the 
appellants'  entry  on  the  field ;  and  I  am 
of  opinion  that  he  was.  It  has  been 
argued  that  authority  is  to  be  found  for 
the  proposition  that  fox  bunting  in  the 
ordinary  and  popular  sense  of  the  term 
may  be  exercised  over  the  land  of  another 
without  his  consent  and  against  his  will. 
In  support  of  this  argument  the  case  of 
Chmdry  v.  Feltham  (3)  has  been  cited,  but 
in  my  judgment  no  such  right  can  exist. 
Fox  hunting  is  doubtless  a  valuable  sport 
and  well  entitled  to  the  enthusiasm  it  ex- 
cites among  those  whose  privilege  it  is  to 
enjoy  it;  but  it  must  nevertheless  be 
carried  on,  like  other  sports,  in  subordi- 
nation to  the  general  rights  of  mankind 
as  well,as  the  ordinary  laws  of  property, 
one  of  which  is  that  no  man  is  entitled  to 
enter  the  land  of  another  without  his 
leave  and  against  his  will.  These  ques- 
tions do  not  in  practice  often  arise,  be- 
cause this  sort  of  thing  is  not  often  done 
without  compensation  being  awarded  to 
the  persons  over  whose  land  a  trespass 
has  been  committed ;  but  when  they  do 
arise  they  must  be  governed  by  the  ordi- 
nary rules  of  law,  and  it  appears  to  me 
that  there  is  nothing  to  jnstify  fox  hunters 
riding  over  gardens  and  trampling  on 
shrubs,  or  entering  the  lands  of  another 
against  the  express  will  of  the  person 
whose  property  is  invaded.  This  appeal 
is  really  brought  before  us  on  the  antho- 
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ritjr  of  Owndry  v.  Feltham  (3).  Now  even 
if  the  decision  in  that  case  can  be  sup- 
ported it  is  quite  distinguishable,  as 
pointed  out  by  Lord  Ellenborongh  in 
The  Earl  of  Essex  v.  Capel  (5)  on  the 
ground  that  Owndry  v.  Feltham  (3)  was 
decided  upon  demurrer  when,  conse- 
quently, the  plaintifi*  was  taken  to  admit 
that  the  sole  object  of  the  hunter  was  to 
kill  the  fox,  and  that  it  could  not  be 
destroyed  in  any  other  way;  indeed 
Buller,  J.,  puts  nis  judgment  on  that 
very  ground.  It  was  admitted  that  the 
trespasses  which  occurred  were  the  only 
means  of  getting  rid  of  the  fox,  and  the 
decision  voaj,  therefore,  be  sustained  on 
that  ground.  Afterwards  came  the  case 
of  Th«  Earl  of  Essex  v.  Gapel  (5),  decided 
by  Lord  Ellenborongh,  sitting  at  Nisi 
Prins  it  is  true,  but  decided  aftier  careful 
consideration  by  him  of  the  law  appli- 
cable to  the  subject.  In  that  case  Lord 
Ellenborongh  expressly  laid  it  down  that 
in  order  to  justify  a  trespass  the  jury 
must  be  satisfied  that  no  other  object 
existed  in  the  mind  of  the  trespasser, 
except  the  destruction  of  the  fox.  The 
evidence  adduced  at  the  trial  went  to 
shew  that  what  was  done  was  mainly 
done  for  the  enjoyment  of  the  hunt  and 
the  interest  of  following  the  hounds,  and 
the  jury  accordingly  found  for  the  plain- 
tdfif.  Now  these  dieta  of  Lord  Ellen- 
borough's,  as  I  endeavoured  to  explain  to 
Mr.  Cole  during  the  argument,  clearly 
shew  that  when  once  any  other  motive 
exists  in  the  mind,  except  the  destruction 
of  the  fox,  there  can  be  no  justification 
for  the  trespass.  Lord  Ellenborongh,  in 
the  course  of  the  case,  takes  occasion  to 
remark  that  when  the  cases  come  to  be 
looked .  at  there  is  considerable  doubt 
whether,  if  the  object  of  the  party  was 
the  destruction  of  the  animal,  that  would 
afibrd  any  justification  for  a  trespass,  and 
that  the  idea  probably  originated  in  an 
obiter  dictum  of  Brooke,  J.,  in  12  Hen.  8. 
0.  10,  to  the  effect  that  a  man  might 
justify  entering  intothelands  of  another  to 
kill  a  fox  because  it  was  a  beast  injurious  to 
the  commonwealth,  which  dictum  got  re- 
peated in  book  after  book  until  it  was 
supposed  definitely  to  decide  a  point  which 
WAS  not  the  principal  question  before  the 


Court  when  it  was  uttered.  However, 
we  need  not  discuss  that  point  further,  as 
it  is  sufiBcient  to  say  that  the  supposed 
authority  of  Oundry's  Oase  (3)  does  not 
conflict  with  the  later  decision.  For  the 
reasons  I  have  given  I  am  of  opinion  that 
the  respondent  had  a  right  to  stop  the 
appellants  from  entering  his  father's  land, 
and  that  they  were  properly  convicted  for 
the  assault  which  was  committed. 

Melloe,  J. — I  entirely  agree  with  what 
has  fallen  from  Lord  Coleridge.  It  cannot 
be  disputed  that  the  real  object  was  the 
enjoyment  of  the  sport  and  not  the  de- 
struction of  the  fox,  and  I  think  the 
dictum  of  Lord  Ellenborongh  is  not  only 
good  law  but  is  consistent  with  common 
sense.  The  result  therefore  is  that  the 
conviction  must  stand. 

Judgment  for  the  respotident. 


Solicitors — Coode,  Kingdon  &  Cotton,  agents  for 
JoUiffe,  Cre-wkerne,  for  appellanti;  Beed  & 
Lovell,  agents  for  Keed&  Cook,  Bridgwater,  fur 
respondent. 


[IN  THE  COURT  OF  APPEAL.] 

{Aj)pealfrom  the  Queen's  Bench  Divisioti.) 

1878. 
Feb. 
May 

Court  of  Appeal  —  Jurisdiction  —  Oase 
stated  by  Quarter  Sessions  for  the  Opinum  of 
the  Queen's  Bench  Division — Poor  Bate — 
Judicature  Act,  1873,  ss.  19,  45. 

The  Court  of  Appeal  has  no  a^dlate 
jv/risdiction  to  review  a  decision  of  the 
Queen's  Bench  Division  in  the  matter  of  a 
poor-rate,  which  is  a  mere  opinion  binding 
on  no  one. — So  heldper  Cockbukh,  L.C.  J., 
and  Bbett,  L.J. ;  dissentientibus  Brau- 
WGUi,  L.J.,  and  Cotton,  L.J. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  Q.B.,  C.P.  AExch.  711.] 


578.     1 
b.  5.     } 

■y  18.  J 


THE  QUEEN  V.  THE  OVEBSEEBS 
OF  WALSALL. 


Digitized  by 


Google 


Vol.  48.;1 


TSB  DtTIBS  Ot  UkdtSrtLATSS. 


37 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877. 
Nov. 


177.   1 
f.2.  / 


THE   QUEEN  V.    WILSON. 


Extradition  Act,  1870  (33  ^  34  Vict, 
c.  52),  SB.  2,  6 — Limitation  of  Act  by 
TreaJty  —  Exemption  of  British  Subject 
from  Surrender — Writ  of  Habeas  Oorpus. 

By  the  Extradition  Act,  1870  (33  ^  34 
Vict.  e.  52),  s.  2,  Her  Majesty  is  em- 
powered, in  cases  where  an  arrangement 
has  been  made  vnth  any  foreign  state  for 
the  surrender  to  stich  state  of  any  fugitive 
criminals,  to  direct,  by  Order  in  Ooundl, 
that  the  Act  shall  apply  in  the  case  of  such 
foreign  state,  OAid  may  limit  the  operatuM 
of  the  order,  and  render  the  operation 
thereof  sulject  to  stich  conditions  and  excep- 
tions as  may  be  deemed'  expedient.  By 
section  6,  where  the  Act  applies  in  the  case 
of  any  foreign  state,  any  fugitive  criminal 
of  that  state  who  is  in  any  part  of  Her 
Majesty's  dominions  is  liable  to  be  appre- 
hended and  smrendered  in  maivner  provided 
by  the  Act. 

In  1874  a  treaty  was  made,  in  pursuance 
of  the  above  statute,  between  the  British 
Oovemment  and  the  Swiss  Qovernment,  by 
which,  however,  it  was  expressly  provided, 
inter  alia,  that  no  subject  of  the  United 
Kingdom  shall  he  ddiveredup  by  the  Oovem- 
ment of  the  United  Kingdom,  and  an  Order 
in  GouneU  was  subsequently  issued  which 
recited  the  treaty  and  declared  that  the  Act 
should  be  in  force  as  regards  Switnerland. 

W.,  a  British  subject,  was  in  custody  on 
a  charge  of  theft,  alleged  to  have  been  com- 
mitted in  Switzerland,  for  the  purpose  of 
being  handed  over  to  the  Swiss  Qooemment : 
—Held,  that  the  prisoner  was  entitled  to  be 
discharged,inasmuch  as  the  treaty  contained 
an  express  exception  in  famour  of  British 
subjects,  and  the  provisions  cotitained  in  the 
Extradition  Act  could  only  of  ply  so  far  as 
they  were  consistent  with  the  terms  of  the 
treaty. 

This  was  a  rnle  of  habeas  corpus  to 
discharge  from  cnstody  one  Alfred  Thomas 
Wilson,  who  had  been  apprehended  on  a 
charge  of  larceny,  alleged  to  have  been 
committed  in  Switzerland.  Tho  retam 
to  the  writ  shewed  that  the  prisoner  had 


been  committed  to  the  Middlesex  House 
of  Detention  by  the  chief  magistrate  sit- 
ting at  Bow  Street  nnder  a  charge  of 
larceny,  alleged  to  have  been  committed 
in  Switzerland ;  that  the  prisoner  was  a 
British  subject,  and  that  it  was  proposed 
to  surrender  him  to  the  Swiss  Govern- 
ment under  the  Extradition  Act,  1870. 

By  the  Extradition  Act,  1870  (33  &  34 
Vict.  c.  52.  8.  2),  "  Where  an  arrange- 
ment has  been  made  with  any  foreign 
state  with  respect  to  the  surrender  to 
snch  state  of  any  fugitive  criminals.  Her 
Majesty  may,  by  order  in  Council,  direct 
that  this  Act  shall  apply  in  the  case  of 
such  foreign  state. 

"  Her  Majesty  may  by  the  same  or  any 
subsequent  order  limit  the  operation  of 
the  order,  and  restrict  the  same  to  fugi- 
tive criminals  who  are  in,  or  suspected  of 
being  in,  the  part  of  Her  Majesty's  domi- 
nions specified  in  the  order,  and  render 
the  operation  thereof  subject  to  such 
conditions,  exceptions  and  qualifications 
as  may  be  deemed  expedient. 

"  Every  such  order  shall  recite  or  em- 
body the  terms  of  the  arrangement,  and 
shall  not  remain  in  force  for  any  longer 
period  than  the  arrangement." 

By  section  6,  "  Where  the  Act  applies 
in  the  case  of  any  foreigpi  state,  every 
fugitive  criminal  of  that  state  who  is  in, 
or  suspected  of  being  in,  any  part  of  Her 
Majesty's  dominions,  or  that  part  which 
is  specified  in  the  order  applying  this  Act 
(as  Ihe  case  may  be),  shall  be  liable 
to  be  apprehended  and  surrendered  in 
manner  provided  by  this  Act,  whether 
the  crime  in  respect  of  which  the  sur- 
render is  sought  was  committed  before  or 
after  the  date  of  the  order,  and  whether 
there  is  or  is  not  any  concurrent  juris- 
diction in  any  Court  of  Her  Majesty's 
dominions  over  that  crime." 

In  March,  1874,  a  treaty  was  entered 
into,  in  pursuance  of  the  above  Act, 
between  the  British  Glovemment  and  the 
Government  of  the  Swiss  Confederation, 
by  which  the  contracting  parties  engaged 
to  deliver  up  to  each  other  those  persons 
who,  being  aocnsed  or  convicted  of  a 
crime  committed  in  the  territory  of  the 
one  parW,  shall  be  found  within  the  ter- 
ritory of  the  other  party  tmder  the  cir- 
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cnmstances  and  conditions  stated  in  the 
trealy.  By  Article  3,  "  No  Swiss  shall 
be  delivered  up  by  Switzerland  to  the 
Government  of  the  United  Kingdom,  and 
no  subject  of  the  United  Government  shall 
be  delivered  up  by  the  Government  of 
the  United  Kingdom." 

In  February,  1875,  an  Order  in  Council 
was  made,  which  recited  the  treaty  and 
declared  that  the  Act  should  be  in  force 
as  regards  Switzerland. 

E.  Clarke  now  moved  that  the  prisoner 
be  discharged.  [He  was  stopped  by  the 
Court.] 

Charles  Bowen  {H.  D.  Oreene  with 
him),  for  the  prosecution,  contended  that 
the  language  of  the  treaty  was  not  impe- 
rative, and  that  at  any  rate  it  could  not 
be  allowed  to  prevail  for  the  purpose  of 
introducing  an  exception  which  the  sta- 
tute did  not  authorise.  They  cited  Ex 
parte  Oounhaye  (1). 

CoCKBUBN,  L.C.J. — I  am  not  sorry  that 
this  argument  has  taken  place,  for  I  hap- 
pen to  be  chairman  of  the  Boyal  Com- 
mission  which  is  now  sitting  on  the 
subject  of  extradition,  and  I  will  endea- 
vour, if  possible,  to  get  this  blot  removed, 
so  as  to  prevent  a  British  subject  who 
commits  an  offence  abroad  from  escaping 
from  the  consequences.  I  cannot,  how- 
ever, entertain  the  shadow  of  a  doubt 
that,  in  accordance  with  the  special  pro- 
vision in  the  Extradition  Act,  187(5,  by 
which  Her  Majesty  may  make  the  treaty, 
and  the  application  of  the  Act  subject  to 
such  conditions  and  exceptions  as  she 
may  deem  expedient,  that  the  order  in 
Council  must  be  limited  by  the  terms  of 
the  treaty.  Were  this  not  so,  this  strange 
result  would  follow,  namely,  that  the 
express  arrangement  entered  into  by  the 
contracting  parties — one  of  which  is  a 
foreign  power — ^might  be  varied  in  terms 
'by  our  legislature.  Now  this  treaty  with 
Switzerland  contains  an  exception  in 
&vour  of  British  sulgects,  of  whom,  it  is 
admitted,  the  prisoner  is  one.  A&  there- 
fore the  Act  can  only  have  application  so 
far  as  it  is  consistent  with  the  treaty,  the 

(1)  42  Law  J.  B«p.  03.  217;  s.  c.  Law  Bep.  8 
0.6. 410. 


extradition  cannot  take  place,  and 
prisoner  must  be  discharged. 


the 


Mellok,  J.,  and  Fikld,  J.,  concurred. 
Prisoner  discharged. 


Solicitors — Freshfields  &  Williams,  for  proaecu- 
tioD ;  Wontnor  &  Sons,  for  prisoner. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

/  THE   QUEEN  on  the  prosectition 

1878.  of  THE  LICENSIMG  JUSTICES   OP 

March  5.  -      the    countt    of    HESEroRD 
Nov.  30.         (respondents')  v.  SUITH  (ap- 

,    pellant). 

Licensing  Acts — 9  Qeo.  4.  c.  61.  «.  1 ; 
32  ^  38  Vict.  c.  27.  ss.  8  ond  19  ;  35  4-36 
Vict.  0.  94.  s.  42 — Renewal  of  Public-house 
License — General  Discretion  of  Justices. 

A  man  who  had  had  a  publie-hotue 
licefise  gramted  him  by  the  magistrates  for 
mamy  years  previous  to  1869,  and  co»tin- 
uowslydowni  to  1877,  was  refused  the  re- 
newed of  it  at  (he  general  anntud  licensing 
meeting  in  the  la,st-m^Uioned  year,  on  the 
ground  that  the  neighhowrhood  was  suffix 
dently  supplied  by  other  emsUng  •publiC' 
houses,  he  not  having  for  eight  years  taketi 
out  an  excise  license  or  used  his  house  as  an 
inn: — Held,  that  the  application  refused 
was  for  a  renewal  license,  a/iid  not  a  new 
license ;  and  that  (he  justices  had  a  general 
discretion  as  to  granting  or  refusing  the 
application  under  9  Oeo.  4.  c.  61.  «.  1,  and 
were  not  fettered  by  the  limitations  in  sec- 
tiotu  8  and  19  of  32  ^  33  Vict.  c.  27, 
which  are  confined  to  applications  for  li- 
censes for  the  sale  of  beer,  cider  atid  toine. 

This  was  a  rule  for  a  certiorari  to  bring 
up  and  quash  an  order  of  Quarter  Ses- 
sions, affirming  on  appeal,  subject  to  a 
Case,  a  refusal  by  licensing  justices  to 
renew  a  license. 

At  the  general  annual  licensing  meet- 
ing for  the  Harewood  End  Division  of  the 
county  of  Hereford,  held  in  September, 
1877,  the  justices  refused  the  application 
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of  John  Smith  for  a  license  to  Bell  ex- 
ciseable  liqnors  by  retail,  to  be  consumed 
on  the  premises,   at  an  inn  called  the 
"  Rising  Sun." 

The  applicant  had  resided  at  the  inn 
for  a  long  time,  and  had  had  a  magis- 
trate's license  for  the  sale  of  spirits,  to 
be  consumed  on  the  premises,  for  many 
years  previous  to  and  including  the  year 
1877.  He  had  not,  however,  for  eight 
years  taken  out  an  excise  license  or  sold 
ezciseable  liquors,  or  used  the  place  as  an 
inn,  until  shortly  before  the  licensing 
meeting  in  1877,  when  he  did  take  out  an 
excise  license  for  the  remaining  portion 
of  the  year  covered  by  his  then  existing 
magisb^tes'  license. 

His  application  at  the  licensing  meet- 
ing was  opposed  by  the  superiatendent 
of  police,  on  the  grounds,  amongst 
others,  that  the  character  of  the  appli- 
cant was  unsatisfactory  and  that  the 
neighbourhood  was  supplied  with  a  suf< 
ficient  number  of  public-houses;  and  it 
was  refused. 

Smith  appealed  to  the  Quarter  Sessions, 
and  objected  that  the  respondent  justices 
had  no  jurisdiction  to  refuse  the  license  on 
any  ground  other  than  one  of  the  four 
mentioned  in  section  8  of  the  Wine  and 
Beerhouse  Act,  1869  (32  &  33  Vict.  o. 
27),  as  applied  by  section  19  of  the  same 
Act. 

The  respondents  gave  evidence  in  sup- 
port of  their  refusal  on  the  last  mentioned 
ground,  and  the  Quarter  Sessions  dis- 
missed the  appeal,  granting  a  case  to  the 
appellant,  which  included  the  above  facts. 

T.  S.  Priiohard,  for  the  respondents. — 
It  is  wholly  immaterial  whether  the  ap- 
plication was  for  a  new  license  or  for  a 
renewal,  because  the  discretion  of  the 
justices  under  9  Geo.  4.  c.  61  was  unli- 
mited, and  with  regard  to  the  renewal  of 
spirit  licenses  their  discretion  remains 
untouched  by  the  Act  of  1869,  as  appears 
not  only  from  the  words  of  limitation 
used  in  sections  8  and  19  of  that  Act,  but 
also  from  section  42  of  the  Act  of  1872 
(35  <fc  36  Vict.  c.  94). 

The  conditions  imposed  on  the  justices 
by  sections  8  and  19  of  the  Act  of  1869, 
apply  only  to  applications  for  certificates 
to  sell  beer,  cider  or  wine.    He  cited — 
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and  The  Queen  v.  Gunon  (2). 

A.  T.  Lawrence,  for  the  appellant. — The 
licensing  justices  had  no  general  discre- 
tion. This  house  had  a  license  before  the 
passing  of  the  Act  of  1869,  and  there- 
fore comes  within  section  19,  so  that  the 
appellant  had  a  vested  right.  He  was  a 
licensed  person  within  the  definition  in 
section  74  of  the  Act  of  1872,  and  his  ap- 
plication was  for  a  renewal ;  the  discre- 
tion of  the  justices  was  therefore  limited. 

[CocKBOBN,  L.C.J. — Section  42  says  the 
discretion  shall  be  exercised  as  heretofore  ; 
it  was  heretofore  exercised  under  9  Geo. 
4.  c.  61.  Then  section  19  of  the  Act  of 
1869  does  not  apply,  because  that  refers 
to  a  particular  class  of  licenses.] 

With  regard  to  aU  renewals  the  condi- 
tions precedent  to  objections  being  enter- 
tained under  section  42  must  be  fulfilled, 
and  that  section  is  to  be  construed  so  as 
to  import  the  limitation  as  to  the  four 
grounds  in  all  cases  of  applications  for 
renewals. 

[CoCKBURN,  L.C.J.  —  The  applicant 
has  not  limited  his  application  to  a  license 
for  beer,  cider  or  wine,  and  so  has  not 
brought  himself  within  section  19.] 

CocKBUBN,L.C.J. — ^Wecanonlysay  that 
the  justices  below  had  a  discretion  to  ex- 
ercise as  to  the  granting  of  the  license 
applied  for  by  the  appellant.  The  8th 
and  19th  sections  of  32  &  33  Vict.  c.  27 
have  no  application  to  the  case  which  was 
before  them.  Even  treating  this  as  a 
renewal,  they  have  exactly  the  same  dis- 
cretion as  to  renewals  of  such  licenses  as 
the  one  asked  for  here,  as  they  had  before 
the  Act  of  1869  was  passed.  We  have  to 
see,  therefore,  how  their  discretion  was 
previously  exercised. 

Now  the  Act  of  1869  relates  to  two 
distinct  classes  of  licenses,  one  for  selling 
exciseable  liquors  under  9  Geo.  4.  o.  61, 
and  the  other  for  selling  beer,  cider  and 
wine ;  and  section  19,  which  protects  ex- 
isting interests  in  respect  of  the  second 
class  must  be  read  in  connection  with 
section  8,  which  enacts  that  the  provi- 

(1)  40  law  J.  Rep.  M.C.  17 ;  «.  c.  Law  Rep. 
6  a.B.  97.  _ 

(2)  42  Law  J.  Rep.  M.O.  m ;  s.  c.  Law  Rep. 
8  0.3.  -too. 
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sions  aa  to  granting  licenses  nnder  the 
Act  of  Greo.  4  are  not  to  be  affected  by 
that  Act,  except  as  therein  stated. 

If  this  application  had  been  merely  for 
a  license  for  the  sale  of  beer,  cider  or 
wine,  the  argument  of  Mr.  Lawrence  would 
have  been  well  founded,  that  the  appel- 
lant comes  within  the  operation  of  the 
19th  section,  but  the  present  is  a  much 
larger  application,  being  for  a  spirit 
license.  Consequently,  the  Act  of  1869 
cannoA  apply  so  as  to  afford  to  the  appeU 
lant  that  protection  in  respect  of  such 
general  license,  which  is  limited  to  an 
application  for  a  partial  license. 

It  follows  that  this  case  remains  under 
the  Act  of  Geo.  4,  whereby  there  was  the 
same  discretion  giyen  to  the  justices, 
whether  the  license  asked  for  was  a  new 
one  or  by  way  of  renewal.  And  the  dis- 
tinction between  new  licenses  and 
renewals  having  been  introduced  by  32 
&  33  Vict.  c.  27,  the  subsequent  Act  of 
35  &  36  Vict.  c.  94.  s.  42  dealing  with 
renewals  imposes  certain  conditions  on 
the  justices  in  respect  of  applications  for 
renewals,  and  enacts  that,  "  subject,  as 
aforesaid,  licenses  shall  be  renewed  and 
the  powers  and  discretion  of  justices  re- 
lative to  such  renewal  shall  be  exercised 
as  heretofore." 

The  discretion  as  to  granting  a  license 
to  sell  exciseable  liquors,  under  9  Geo.  4. 
c.  61.  s.  1,  is  thus  expressly  preserved 
to  the  justices,  and  they  had  a  right  to 
exercise  it  in  reference  to  this  applica- 
tion ;  and  the  order  of  Sessions  must  be 
afBrmed. 

MglI/OB,  J.,  concurred. 

[^Lawre^ice. — Will  the  Court  give  an 
opinion  for  the  guidance  of  the  Quarter 
Sessions  upon  the  point  whether  this 
was  an  application  for  a  renewal  or  for 
a  new  license  ?  Cockbuen,  L.C.J. — The 
Justices'  license  has  been  taken  out  from 
year  to  year  and  we  think  it  was  an 
application  for  a  renewal  of  that  license.] 

Order  of  Sessions  affirmed. 


Tindn  the  circnnutancee  the  application  iras  for  a 
nev  license  or  for  the  Tenewal  of  a  license,  and 
made  the  affirmance  or  quashing  of  the  order  of 
Sessions  dismissing  the  appeal,  depend  npon  the 
answer  to  that  question  ;  and  on  the  abore  aign- 
ment  the  objection  was  taken  by  Lawrence  for  the 
appellant,  that  the  Court  could  entertain  no 
other  question,  but,  on  behalf  of  the  respondents, 
Pritchard  contended  that  the  Court  were  not 
bound  by  the  question  in  the  case  if  it  oould  see 
on  the  foots  stated  that  it  was  not  the  real  ques- 
tion before  the  Sessions  or  before  the  Court,  and 
what  the  real  question  was,  but  would  in  that 
case  consider  and  decide  the  real  question.  He 
admitted  that  it  was  an  application  for  a  renewal 
of  a  license,  and  not  for  a  new  license.  And  the 
argument  proceeded  on  that  footing,  and  upon  the 
objection  being  further  taken  for  the  appellant 
that  the  case  did  not  state  that  the  Sessions  had 
decided  the  material  fact  that  the  justices  were 
right  in  refusing  the  license,  the  Court  having 
heard  all  the  arguments  on  the  real  question  as  to 
whether  or  no  the  justices  had  an  absolute  dis- 
cretion, proceeded  to  deliver  judgment  thereupon, 
bnt  sent  the  case  down  to  be  re-stated  on  the  point 
said  to  be  ambignous.  Accordingly  the  CiOMm 
Office  sent  down  the  case  to  the  Sessions,  retaining 
the  order  of  Sessions  which  had  been  brought  up 
by  die  certiorari ;  and  upon  the  case  being  returned 
by  the  Clerk  of  the  Peace,  with  the  statement 
that,  upon  rehearing,  the  Sessions  had  found  that 
the  justices  had  rightly  exercised  their  discretion,  - 
the  Court  on  the  30th  of  Norember,  upon  motion  ° 
by  Fritchard  for  the  respondents,  gave  judgment 
affirming  the  order  of  Sessions  dismissing  the 
appeal,  without  permitting  further  argument. 


Solicitors— White  &  Son,  agents  for  Oairold, 
Hereford,  for  appellant;  i*'ortune,  agent  for 
Minett,  Son  &  Piddocke,  Boss,  for  respon- 
dents. 


NoTB. — The  case  reserved  by  the  Sessions,  after 
stating  the  facts  as  above  mentioned,  concluded 
by  asking  the  question  of  this  Court  whether 
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{THB  LEIGBSTBB  WATEKWOBKS  COU- 
PANT  V.  THE  ASSESSMIKT  COU- 
HITTBB  or  THE  BABBOW  UHIOH, 
AMD  NUTTALL,  AMD    BHEFFIELD. 

A»»eMme>i\t  Committee — Appeal  to  Ses- 
sions agaiiut  Bate — Beferenee  to  ArbOra- 
Uon — Costs  in  Discretion  of  Umpire — 
Absence  of  Order  wider  Baines's  Act,  atUho- 
rising  Beference-^Aetion  for  Costs  against 
Assessment  OommiUee — LiabUiiy  of  Poor 
Law  Guardians — Statutes  12  &•  13  Viet,  e, 
45.  ss.  12, 13;  22  ^  23  Viet.  e.  49.  «.  2; 
25  ^  26  Viet.  c.  103.  ss.  1,  28;  27  ^  28 
Vict.  e.  39.  s.  2. 

An  assessmemt  commUtee,  being  vnincorpo' 
rated  and  merely  a  select  body  of  guardians, 
cannot  be  sited  in  an  action  as  a  committee, 
neither  are  the  various  mevibers  thereof 
personally  liable  for  ads  done  by  them  as 
members  of  the  committee. 

The  plaimiiffs'  eompamy  complained,  in 
1872,  of  being  aoer  assessed  mth  reference 
to  certain  works  which  belonged  to  them, 
and  which  passed  through  some  parishes 
in  the  Barrow  Union;  they  accordingly 
brought  appeals,  which  the  assessment 
committee  defended  in  the  name  of  the 
guardians,  in  pursuance  of  27  ^28  Vict, 
c.  39.  s.  2.  In  1872  the  committee  in 
question  consisted  of  twelve,  the  defend- 
ant N.  being  chairman  and  8.  vice-chair- 
man of  the  committee.  On  the  8th  of 
June,  1872,  a  meeting  was  held,  at 
which  the  waterworks  company  were  repre- 
sented by  the  chairman,  and  the  guardians 
of  the  B.  Union  by  the  assessment  com- 
mittee; and  it  wa^  unanimously  agreed 
that  the  question  as  to  the  rateable  value  of 
the  plaintiffs'  works  should  be  settled  by 
arbitration;  and  that,  pending  the  nego- 
tiations, the  appeals  should  be  respited. 
An  agreement  was,  on  the  29<A  of  June, 
accordingly  drawn  up  and  signed  by  the 
plaintiffs,  and  by  the  defendant  N.  "  as 
chairman  for,  and  on  behhlf  of  the  assess- 
ment committee  of  the  Barrow  Union,"  by 
which  the  disputes  between  the  parties  were 
referred  to  arbitration,  and  the  costs  of  the 
proceedings  left  in  the  discretion  of  the 
arbitrator  or  umpire.  There  was  no 
Judge's  order,  or  order  of  Sessions,  ordering 
or  authorising  the  reference.  The  reference 
was  held,  and  the  award,  pi^Ushed  early 
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in  1874,  was  in  favour  of  the  plaintiffs, 
the  costs  of  the  reference  being  also  given 
to  them.  Accordingly  the  plaintiffs  now. 
brought  this  action  to  recover  the  expenses 
connected  with  the  reference,  which  they 
had  been  compelled  to  pay  on  taking  up 
the  award,  but  which  the  defendants  de- 
clined to  refund.  It  was  admitted  that  the 
assessment  committee  in  all  their  proceed- 
ings were  acting  with  the  approval  and 
consent  of  ike  guardians  of  the  union : — 

Held,  that  the  defendants  were  not 
liable,  and  that  the  action,  if  maintainable 
at  all,  should  have  been  brought  against 
the  guardians  of  the  Barrow  Union. 

Whether,  in  the  absence  of  a  Judge's 
order,  or  order  of  Sessions,  under  Baines's 
Act  (12  ^  13  Vict.  e.  45.  ss.  12,  13),  the 
guardians  of  the  union  would  have  been 
liable,  under  the  droumstances  above  men- 
tioned, if  susd  within  the  period  limited  by 
22  ^  23  Vict.  e.  49.  s.  2— Qossre. 

Special  Case  stated  without  pleadings 
for  the  Opinion  of  the  Court. 

1.  The  plaintifEs  are  a  company  having 
powers  to  supply  water  to  Leicester  and 
other  places. 

2.  La  the  year  1872  the  guardians  of 
the  Barrow-on-Soar  Union,  under  and  in 
pursuance  of  the  statute  25  &  26  Yict. 
c.  103.  8.  2,  duly  appointed  an  assess- 
ment committee  for  that  union.  This 
committee  consisted  of  twelve  members. 
The  defendant^  William  Nuttall,  was  a 
member  of  the  assessment  committee  so 
appointed  in  1872,  and  was  the  chairman 
of  such  committee;  and  the  defendant, 
John  Sheffield,  was  also  a  member  of 
that  committee  in  the  year  1872. 

3.  In  1871  and  1872  certain  appeals 
had  been  brought  by  the  plaintiffs,  and 
were  all  pending  against  rates  made  upon 
the  assessment  of  the  plaintiffs'  works  in 
and  passing  through  several  parishes  in 
the  Barrow-on-Soar  Union.  The  guar- 
dians of  the  Union  duly  gave  their  con- 
sent to  the  assessment  committee  to  ap- 
pear and  defend  such  appeals,  and  there- 
upon the  said  assessment  committee  for 
the  year  1872,  in  pursuance  of  27  &  28 
Vict.  0.  39.  8.  2,  appeared  in  the  name  of 
the  said  guardians  as  respondents  to  such 
appeals. 

4.  While  such  appeals  were  pending, 
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the  following  memorandam  was  made 
and  signed ;  namely, — 

"  Leicester  Waterworks  Company's  Office, 
"  8th  Jnne,  1872. 

"At  a  meeting  of  the  Committee  of 
Directors  of  the  Leicester  Waterworks 
Company  and  the  Assessment  Committee 
of  the  Barrow-upon-Soar  Union,  com- 
prising Messrs.  Ellis  (chairman),  Harris 
(vice-chairman)  and  Hodges  on  behalf  of 
^e  Directors  of  the  Waterworks  Com- 
pany, and  Messrs.  William  Nuttall  (chair- 
man), ShefiSeld  (yice-chairman),  Thomas 
Nnttall,  Camm,  Matts,  Wright,  Cnffllng, 
Cocks,  on  the  part  of  the  guardians  of 
snoh  nnion — 

"It  was  nnanimonsly  agreed  that  all 
qnestioDB  in  relation  to  the  rating  of  the 
above-named  company's  works  and  mains, 
comprised  in  and  passing  throagh  the 
several  parishes  of  the  said  nnion,  be 
submitted  to  Mr.  Thomas  Hawksley,  on 
the  part  of  the  Waterworks  Company, 
and  to  Mr.  Corbett,  on  behalf  of  the  said 
guardians,  with  a  view  to  their  adjusting 
the  same,  and,  in  case  of  their  faUing  so 
to  do,  with  power  to  appoint  an  umpire 
whose  decision  shall  be  final.  This  ar- 
rangement is  subject  to  confirmation  by 
the  board  of  directors  of  the  said  water- 
works company.  That,  pending  these 
negotiations,  the  appeals  entered  by  the 
waterworks  company  against  the  said 
rating,  if  necessary,  be  further  respited, 
and,  in  case  it  should  be  ultimately  ne- 
cessary to  proceed  with  such  appeals,  no 
further  notices  thereof  shall  be  required, 
nor  any  objection  taken  for  want  of  form 
or  otherwise,  it  being  understood  that 
the  notices  of  appeal  shall  be  taken  as 
applying  to  the  present  assessment. 
"E.S.Ellis, 
"  On  behalf  of  the  Directors  of  the 
"  Waterworks  Company. 

"  Wm.  NuttaU, 
"On  behalf  of  the  Assessment 
"  Committee." 

5.  On  this  arrangement  being  con- 
firmed an  ag^ement  of  submission  was 
drawn  up,  and  was,  with  the  consent  of 
the  guardiaus  of  the  Barrow-apon-Soar 
Union,  signed  for  and  on  behalf  of  the 
assessnxent  committee  of  the  said  union 


by  the  defendant,  Wm.  Nuttall,  as  chair- 
man for  and  on  behalf  of  the  assessment 
committee  for  1872. 

Under  the  agreement  in  question 
(which  was  dated  the  29th  of  June,  and 
formed  part  of  the  case)  the  dispntm  be- 
tween the  parties  were  left  to  the  decision 
of  two  arbitrators,  or,  in  case  of  their 
disagreement,  of  an  umpire  to  be  ap- 
pointed by  them,  the  parties  binding 
themselves  to  abide  by  the  award  of  the 
arbitrators,  or  umpire,  in  whose  discretion 
the  costs  of  the  proceedings  were  left. 
The  agreement  was  signed  by  "E.  S. 
Ellis  "  and  Richard  Harris  for  the  com- 

?any,  and  by  "  Wm.  Nuttall,  29th  June, 
872,  chairman  for  and  on  behalf  of  the 
assessment  committee  of  the  Barrow- 
upon-Soar  Union." 

No  Judge's  order,  or  order  of  sessions, 
was  applied  for  or  obtained  by  either 
party  ordering  or  authorising  such  refer- 
ence. 

The  umpire  duly  made  and  published 
his  award  on  the  31st  of  January,  1874, 
in  favour  of  the  plaintiffs,  by  which  cer- 
tain repayments  were  ordered  to  be  made 
in  respect  of  over-assessments  and  the 
costs  of  the  agreement  of  reference,  and 
of  the  reference  and  award  ordered  to  be 
paid  "  by  the  other  party  to  the  agree- 
ment of  reference." 

8.  While  negotiations  were  pending, 
and  while  the  appeals  were  pending,  poor- 
rates  were  continuously  being  made  by  the 
several  parishes,  and  the  plaintiffs'  pro- 
perty assessed  in  respect  of  the  same. 
But  for  the  agreement  in  the  4th  para- 
graph mentioned,  the  plaintifis  would  have 
had  to  appeal  against  each  rate  both  to 
the  assessment  committee  and  to  the 
quarter  sessions.  Each  appeal  to  the 
quarter  sessions  would  have  had  to  be  re- 
spited from  time  to  time  until  a  decision 
was  finally  arrived  at,  and  very  large  ex- 
penses would  have  been  thereby  incurred 
both  by  the  plaintifis  and  the  defendants. 

9  &,  10.  The  umpire  duly  advised  the 
solicitors  to  both  parties  on  the  2nd  day 
of  February,  1874,  that  the  award  was 
ready,  and  accordingly  the  plaintifis  on 
the  4th  of  February,  1874,  paid  the  sum 
of  372Z.  18».  9i.  for  the  umpire's  charges. 
The  awai-d  was  not  then  formally  com- 
pleted, but  was  returned  for  completion 
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and  completed  on  the  7th  day  of  FebrU' 
ary,  1874 

11.  A  copy  of  the  award  was  on  the 
12th  of  February,  1874,  sent  by  the  plain. 
tiffs'  solicitor  to  the  solicitor  to  the  Bar- 
row-on- Soar  Union  and  to  the  AasessmeDt 
Committee,  with  a  letter,  of  which  the 
following  is  a  copy — 

"Leicester  Waterworks  Company  and 
the  Assessment  Committee  of  the  Bar- 
row-npon-Soar  Union. 
"  Dear  Sir, — I  beg  herewith  to  send 
yon  in  your  official  capacity  of  clerk  to 
the  assessment  committee  an  examined 
copy  of  the  award  of  Mr.  Hnnt.  I  haye 
paid  the  snm  of  3722. 18s.  9d.  on  taking 
ap  this  award,  which  amoont  I  find  is 
ordered  to  be  paid  by  yonr  clients,  the 
i-espondents,  and  of  which  I  have  to  re- 
quire repayment  from  them  at  once.  As 
soon  as  the  next  Quarter  Sessions  are 
over,  and  the  order  of  Sessions  made 
npon  the  several  appeals,  in  accordance 
with  the  decision  set  oat  in  the  award,  I 
will  send  yon  my  bill  of  costs,  which  has 
also  to  be  discharged  by  yonr  clients.  In 
the  meantime  I  shall  be  glad  to  hear  from 
yea  with  cheques  for  the  amounts  ordered 
by  the  award  to  be  repaid  by  the  several 
parishes  to  the  appellants  in  respect  of  the 
amounts  for  rates  pcud  by  them  to  such 
parishes  under  protest  pending  the  deci- 
sion in  this  case,  and  which  amounts  are 
set  out  in  the  award. 

"  I  am,  dear  Sir,  yours  truly, 
"  (Signed)     Jos.  B.  Haxby." 

12.  The  plaintiffs'  costs  in  the  matter 
of  the  references  were  taxed  at  26Z.  98.  Gd., 
and  a  letter  was  sent  on  the  19th  day  of 
June,  1875,  to  Mr.  Goode  informing  him 
thereof  and  requesting  payment. 

13.  The  award  has  been  acted  upon  by 
both  parties,  and  the  terms  of  it  carried 
out  BO  &r  as  relates  to  the  altering  of  the 
several  valuations,  and  to  the  refunding 
of  the  various  rates  overpaid  nnder  the 
protest  made  by  the  plaintiffs.  The  award 
was  by  consent  taken  as  the  basis  of 
settlement  of  the  rateable  value  by  the 
Court  of  Quarter  Sessions  on  the  hearing 
of  the  appeals. 

14.  The  Barrow-on-Soar  Union  duly 
and  in  pursuance  of  the  statute  in  that 
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behalf,  appointed  an  assessment  commit- 
tee in  and  for  each  of  tiie  years  1873, 
1874  and  1876.  In  each  of  these  years 
the  assessment  committee  was  differently 
constituted.  The  defendant,  William 
Nuttall,  was  a  member  of  such  committee 
in  each  of  the  above  years.  He  is  no 
longer  a  member  of  the  said  committee 
or  of  the  said  board  of  guardians.  The 
defisndant  Sheffield  was  a  member  of  such 
committee  in  the  year  1872. 

15.  The  assessment  committee  in  aU 
their  proceedings  with  reference  to  the 
rates  appeal  and  arbitration  were  acting 
by  and  with  the  consent  and  approval  of 
the  guardians  of  the  said  union. 

16.  In  an  interview  between  the  solici- 
tors to  the  plaintiffs  and  defendants  on 
the  6th  of  May,  1875,  it  was  arranged 
that  the  defendants'  solicitors  should  take 
the  opinion  of  the  Local  Government 
Board,  as  to  the  defendants  repaying  the 
amount  paid  by  the  plaintiffs  for  the 
umpire's  costs.  Application  was  made  for 
repayment  by  the  defendants  on  the  10th 
of  June,  1875.  On  the  16th  of  Novem- 
ber, 1875,  letters  were  sent  to  the  de- 
fendants' solicitors,  and  also  to  the  de- 
fendant Nuttall  (who  was  then  chairman 
of  the  board  of  guardians  and  also  a 
member  of  the  assessment  committee) 
demanding  immediate  payment.  The  de- 
fendant Nuttall  replied,  stating  that  the 
guardians  had  written  to  the  Local  Go- 
vernment Board  for  their  advice,  and 
asking  that  pending  their  answer  no  pro- 
ceedings might  be  taken.  In  consequence 
of  this  request  the  plaintiffs  did  not  then 
enforce  payment  of  the  sums  for  which 
this  action  was  brought.  The  defendants, 
however,  did  not  apply  to  the  Poor  Law 
Board  for  any  extension  of  time  for  pay- 
ment, and  in  consequence  thereof  no  ex- 
tension of  time  was  made.  These  repeated 
applications  not  having  been  complied 
with,  and  repayment  being  still  withheld, 
the  writ  in  this  action  was  issued  on  the 
17th  of  Februaiy,  1876,  No  order  has 
been  made  by  the  Local  Government 
Board  extending  the  time  for  payment  of 
the  plaintiffs'  claim. 

17.  No  notice  of  action  was  given 
previously  to  the  commencement  of  this 
action. 

18.  The  plaintifis  have  been  put  to 
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other  costs  in  conseqnenoe  of  lihe  award 
not  having  been  fnlly  carried  oat  witii 
regard  to  the  repayment  'of  rates,  and  in  • 
respect  of  other  proceedings  conseqaent 
thereon. 

The  questions  for  the  opinion  of  the 
Gonrt  are— 

1.  Whether,  under  the  above  oircum- 
stances,  the  defendants  on  the  record  of 
this  action,  some  or  one  of  them,  are  liable 
to  repay  to  the  plaintiffs  the  amount  paid 
on  taHng  up  the  award  P 

2.  Whether  the  defendants  on  ihe  re- 
cord, some  or  one  of  them,  are  liable  to 
pay  the  plaintiffs  the  amount  of  their 
taxed  costs  in  connection  with  the  reffflv 
enceP 

3.  Whether  the  plaintiffs  can  recover 
from  the  defendants  on  the  record,  some 
or  and  of  them,  any  damages  under  the 
drcumstanoes  hereinbefore  stated  P  Such 
damages,  if  recoverable,  to  be  settled  by 
arbitration. 

Meretaether  and  Sills,  for  the  plaintifis. 
— ^The  present  action  can,  under  the  oir- 
onmatanoes  which  have  occurred,  be 
maintained  against  cither  the  assessment 
committee  or,  &iling  them,  the  other  de- 
fendants. The  other  side  will  doubtless 
contend  that  as  they  were  merely  acting 
on  behalf  of  the  guardians,  the  latter 
were  responsible,  and  also  that  the  claim 
is  now  altogether  barred,  even  as  against 
the  guardians,  by  virtne  of  the  provisions 
contained  in  22  &  23  Vict.  o.  49  (1). 
Now,  even  if  the  time  mentioned  in  that 
Act  has  elapsed  before  this  action  was 

(1)  By  22  &  23  Vict.  e.  49.  a.  1,  "aU  dsbu, 
claims  or  demands  Trhich  may,  after  the  passing 
of  this  Act,  be  lawfully  incnired  by  or  become 
dne  ficom  any  gnardiana  of  any  onion  or  parish 
....  shall  be  paid  within  the  half  year  in  which 
the  tame  shall  hare  been  incurred  or  become  dne, 
or  within  three  months  after  the  expiration  of 
snch  half  year,  bnt  not  afterwards  ....  Pro- 
vided that  the  Poor  Iaw  Board  by  their  order 
may,  if  they  see  fit,  extend  the  time  within  which 
eaeb  payment  shall  be  made  for  a  period  not  ex- 
ceeding twelve  months  after  the  date  of  snch  debt, 
claim  or  demand."  By  section  4,  in  oases  where 
claims,  &o.,  have  been  commenced  in  proper  time, 
and  prosecuted  with  dne  diligence  to  judgment  or 
other  final  settlement,  snch  jndgment,  &a.,  shall 
be  satisfied  by  the  gaaidians,  notwitiutanding  the 
provisions  contained  in  section  1. 


brought,  the  delendantB  have  waived  all 
right  to  take  advantage  of  the  provisions 
of  the  statute  by  having  carried  out  so 
much  of  the  award  as  was  in  their  favour; 
having  so  acted,  they  are  bound  to  carry 
out  so  much  of  it  as  was  against  them. 
Moreover,  it  was  the  duty  of  the  defen- 
dants to  have  applied  to  the  Poor  Law 
Board  for  an  extension  of  time  to  pay  the 
sums  now  sued  for,  and  they  have  im- 
pliedlv  contracted  to  do  so ;  an  action  will 
thererore  lie  against  them  for  breach  of 
that  dnty,  and  also  for  breach  of  that 
contract.    As  regards  the  question  whe- 
ther an  assessment   committee   oan  be 
sued  as  such,  it  is  contended  that  they 
can,  and  that  they  are  in  the  same  position 
as  overseers,  who  may  be  really  liable 
but  have  their  remedy  over — Kirhy  v. 
Banister  (2).    Their  appointment  is  from 
among  the  body  of  the  g^nardians,  under 
25  &  26  Vict.  c.  103.  s.  2,  and  they  are 
in  the  position  of  persons  who  are,  by 
virtue  of  the  provisions  contained  in  the 
last-mentioned     statute,    charged    with 
certain  duties  involving  expense;    they 
must  therefore  necessarily    have    some 
fnnd  out  of  which  to  meet  such  expenses. 
For  instance,  under    the  express    pro- 
visions of  the  20th  section,  a  committee 
may  in  certain  cases,  with  ike  consent  of 
the  guardians,   "  appoint    or  employ  a 
person  to  survey  and  value  the  rateable 
hereditaments  comprised  in  any  valuation 
list ;  "  the  37th  section  moreover,  which 
empowers  an  assessment  committee  to 
allow  compensation  for  "  any  act,  matter  or 
thing  made  or  done  in  pursuance  of  their 
order,  and  all  expenses  connected  there- 
with, as  to  the  committee  in  each  case 
seems  just,"  was  passed  to  include  cases 
like  the  present,  where  a  committee  have 
approved  by  their  proceedings  of  every- 
thing that  has  been  done.    Lastly,  even  if 
the  assessment  oommitttee  cannot  be  sued, 
NuttaU  and  Sheffield  have  rendered  them- 
selves personally  liable  to  the  defendants. 
Even  if  they  did  not,  in  fact,  intend  to  bind 
themselves  personally,  there  was  an  im- 
plied warranty  on  their  part  that  they  had 
authority  to  act  as  they  have  dome,  and 


•». 


(3)  5  B.  &  Ad.  1089 ;  s.  e.  3  Law  J.  Kep.  M.O. 
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thc^  are  liable  for  the  misrepresentation 
— (fherry  t.  The  Colonial  Bank  of  Aw- 
trdlana  (3).  Again,  their  sigpnatare  to 
the  agreement  to  arbitration  is  sufficient 
to  bind  them — BoUomley  y.  Fisher  (4). 

Marshall  Qriffith,  for  the  assessment 
committee;  TUt  Lewis,  for  Nuttall,  and 
Glen,  lot  Sheffield. — First.  An  assessment 
committee  are  not  a  corporate  body,  and 
therefore  cannot  be  sned  as  a  committee, 
nor  made  a  defendant ;  they  are  not  even 
a  quasi  corporation,  bat  a  select  body 
chosen  from  the  gnaidians,  and  charged 
with  the  performance  of  certain  duties 
for  and  on  behalf  of  the  guardians.  There 
would  clearly  be  great  inconvenience  in 
holding  that  such  an  action  as  this  could 
be  maintained  against  an  assessment 
committee,  for  the  latter  are  a  fluctuating 
body,  changing  from  year  to  year.  Be- 
sides, an  assessment  committee  possess 
no  funds  out  of  which  to  meet  any  charges 
said  to  have  been  incurred  by  them,  and 
recourse  ought  in  all  cases  to  be  had  to 
the  guardians  of  the  union,  who  alone 
are  responsible  for  any  ezpenditure  in- 
curred on  their  behalf  by  the  assessment 
committee.  The  action,  if  maintainable 
at  all,  should  have  been  brought  agrainst 
the  board  of  guardians  for  &e  Barrow 
Union,  who  are  a  corporation  by  statute. 
Unfortunately,  however,  no  demand  has 
been  made  for  these  moneys  within  the 
time  limited  by  22  &  23  Vict.  o.  49,  so 
that  the  guardians  have  no  power  to  dis- 
charge the  claim.  The  plaintifis,  there- 
fore, are  now  endeavouring  to  get  over 
the  difficulty  in  which  they  find  them- 
selves placed  by  fixing  a  liability  on 
the  assessment  committee,  who  merely 
acted  on  behalf  of  the  guardians,  and  with 
their  approval  in  everything  which  was 
done.  Whether,  even  if  the  guardians 
had  been  made  defendants  in  proper 
time  they  would  have  been  justified  in 
making  the  payment  now  demanded  by 
the  plaintifis,  and  whether  any  payment 
made  would  not  have  been  disallowed  by 
the  auditor  is  by  no  means  clear,  because 


IS)  88  Law  J.  Bep.  F.C.  49;  s.  c.  Law  Bep. 
3  X  C   24 

(4)1  Huzl.&  0.  iill;  I.  c  81  Uw  3,  lUp. 
E»ch.  417. 
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it  would  seem  that  the  reference  in  re- 
spect of  which  the  alleged  liability  arose 
ought  to  have  been  sanctioned  by  a 
Judge's  order  or  by  an  order  of  Sessions, 
and  was  not  so  sanctioned — see  12  &  18 
Vict.  c.  45.  88.  12  and  13  (6).  At  all 
events,  any  such  proceeding  on  the  part 
of  an  asessment  committee  was  ultra 
vires. 

Secondly,  as  regards  any  personal 
liability  on  the  part  of  Mnttall  and 
Sheffield,  neither  of  them  could  incur 
any  personal  liability  whilst  acting  merely 
as  guardians  and  members  of  the  Poor 
Law  Union.  The  various  members  of  a 
committee  are  not  liable  personally  for 
acts  done  by  them  as  members  of  such 
committee,  and  Sheffield  was  not  a  mem- 
ber of  the  board  of  guardians  at  the  time 
when  the  alleged  liability  arose.  No 
personal  liability  arises  from  mere  sig- 
nature— Aleaamder  v.  Sizer  (6).  The 
contention  that  they  were  acting  ultra 
vires  so  as  to  render  themselves  person- 
ally liable  to  the  defendant  is  disposed 
of  by  the  express  findings  in  the  Special 
Case.  —  See  paragraph  15.  But,  even 
assuming  that  they  were  acting  ultra 
vires,  their  powers  are  defined  by  law, 
and  the  plaintifis  must  be  taken  to  be  as 
well  acquainted  with  the  law  as  these  two 
defendants ;  for  misrepresentation  by  an 
agent  does  not  extend  to  misrepresenta- 
tion of  law — Bashdall  v.  Ford  (7).  In 
Cherry's  Case  (3)  there  was  a  misrepresen- 
tation of  fact,  and  it  was  on  that  ground 
that    the   defendants  were  held  liable. 


(6)  By  Baines's  Act  (12  &  13  Vict.  c.  46),  section 
12,  the  parties  to  an  appeal  may,  at  any  time 
after  notice  of  appeal,  by  order  of  a  Judge,  sub- 
mit, with  certain  exceptions,  the  matter  of  snch 
appeal  to  the  award  or  umpirage  of  any  person, 
and  agree  that  such  submission  should  be  made  a 
rule  of  Court,  and  every  award  and  umpirage 
under  the  Act  shall  be  as  binding  and  effectnalas 
if  the  same  had  been  a  regular  judgment  of  the 
Sessions,  and  may,  on  the  application  of  either 
party,  be  enrolled  among  the  records  of  the  Court, 
By  section  13  the  Sessions  hare  a  like  power  with 
consent  of  the  parties  in  the  case  of  appeals  brought 
before  them. 

(6)  38  Law  J.  Bep.  Kzch.  69 ;  s.  c.  Law  Bep. 
4  Exch.  102. 

(7)  36IawJ'.  Bep.  Chano.769;  s.c.LawBep. 
2  Eq.  760. 
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They  also  cited  Beattie  v.   Ebury   (8), 
Thorpe  v.  Cole  (9)  and  Lindus  v.  Mel- 
rote  (10). 
Merewether  replied. 

Mellob,  J. — I  am  of  opinion  ihat  onr 
judgment  shonld  in  this  case  be  given  in 
&yonr  of  the  defendants.  The  question 
we  have  to  determine  arises  in  this  way. 
The  plaintiffs  are  a  waterworks  company 
having  works  in  and  passing  throngh 
several  parishes  in  the  Barrow- on- Soar 
Union,  and  in  1871  and  the  following 
year  disputes  arose  between  the  company 
on  the  one  side'  and  the  persons  repre- 
senting the  union  on  the  other  with  re- 
ference to  the  rateable  value  at  which  the 
company  are  to  be  assessed  for  the  pipes 
and  works  belonging  to  them  which 
passed  throngh  these  parishes.  Certain 
appeals  were  accordingly  brought  by  the 
plaintiffs  against  the  rates  that  were  made 
upon  them  for  the  works  in  question,  and 
by  consent  of  the  guardians  the  assess- 
ment committee  appeared  in  the  name  of 
the  guardians  as  respondents  to  the 
appe^.  Whilst  the  appeals  were  pending 
the  parties  wisely,  as  it  appears  to  me, 
had  a  conference,  and  determined  that, 
instead  of  having  these  appeals  tried  time 
after  time,  the  rateable  value  should  be 
settled  out  of  Court,  thinking,  no  doubt, 
that  such  a  course  was  calculated  to  save 
great  expense.  At  the  meeting  in  ques- 
tion the  waterworks  company  were  repre- 
sented by  the  chairman  and  one  or  two 
other  gentlemen,  and  the  guardians  of 
the  union  by  the  assessment  committee, 
and  it  was  unanimously  agreed  that 
pending  the  negotiations  the  appeals  en- 
tered by  the  waterworks  company  agfainst 
the  rating  should  be  respited.  This 
arrangement  was  duly  confirmed,  and  on 
the  29th  of  June,  1872,  a  preliminary 
agreement  waa  entered  into  between  the 
Leicester  Waterworks  Company  of  the 
one  part,  and  the  assessment  committee 
of  the  Barrow- upon- Soar  Union,  for  and 

(8)  44  law  3.  Rep.  Chano.  (H.L.)  20 ;  s.  c.  Law 
Rq>.  7  HJ..  102. 

(9)  2  Cr.  M.  &  B.  367 ;  s.  c.  6  Law  J.  Bep.  Exch. 
24;  on  appeal  1  Mee.  &  W.  631  ;  s.  c.  6  Iaw  J. 
Bep.  Ezch.  281. 

(10)  3  Hurl.  &  N.  177;  a.  c.  27  Law  J.  Bep. 
Exch.  326. 


on  behalf  of  the  board  of  goardians  of  such 
union  of  the  other  part,  such  agreement 
being  signed  by  tne  ehainnan  of  the 
company,  and  by  the  defendant  William 
Nuttall  as  chairman  for  and  on  behalf  of 
the  assessment  committee.  The  memo- 
randum of  agreement  after  reciting  the 
differences  that  had  arisen,  and  the  reso- 
lution that  had  been  passed  to  refer  all 
questions  in  relation  to  the  rating  of  the 
works  of  the  waterworks  company  to 
arbitration,  witnessed  that  it  was  agreed 
that  the  disputes  in  question  should  be 
referred  to  the  award  and  final  deter- 
mination of  two  arbitrators,  and  in  case 
of  disagreement  by  them,  to  an  umpire, 
by  whose  decision  the  parties  were  to  be 
bound,  and  that  the  costs  incidental  to 
the  reference  should  be  in  the  discretion 
of  the  arbitrators  or  the  umpire,  that  is 
to  say,  of  the  person  who  made  the 
award.  The  reference  was  held,  and  the 
award  duly  made  and  published,  and 
certain  expenses  that  were  incurred  be- 
csane  apparently  payable  by  the  assess- 
ment committee  or  the  guardians  of  the 
Barrow  Union.  In  that  state  of  things 
the  award  having  been  in  favour  of  the 
plaintififs,  and  the  expenses  of  the  re- 
ference ordered  to  be  paid  to  the  plain- 
tifib  having  been  ascertained,  an  action 
is  brought  against  the  assessment  com- 
mittee, and  also  against  Nnttall  and 
She£B.eld,  who  were  respectively  chairman 
and  vice-chairman  of  the  committee,  and 
the  question  therefore  which  we  are  now 
called  upon  to  decide  is,  whether  an  action 
wiU  lie  against  either  of  these  parties  to 
recover  those  sums  of  money  alleged  to 
be  due  from  them,  or  some  one  or  more 
of  them,  to  the  plaintififs.  I  have  come  to 
the  conclusion  that  this  action  cannot  be 
maintained  against  any  one  of  the  defen- 
dants. 

Let  us  first  see  what  sort  of  a  position 
an  assessment  committee  occupy ;  the 
way  in  which  they  are  formed,  and  the 
duties  that  are  cast  upon  them.  The 
Act  25  &  26  Vict.  c.  103.  s.  2  prescribes 
that  the  committee  are  to  be  chosen  year 
by  year  from  out  of  the  body  of  the 
guardians  for  the  investigation  and  super- 
vision of  valuations  to  be  made  within  the 
nnion,  and  for  the  performance  of  certain 
other  acts  and  duties  prescribed  in  other 
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parts  of  the  statate.  The  committee, 
therefore,  are  part  of  the  guardians, 
selected  oat  of  the  whole  body  to  provide 
against  the  inconyenience  that  wotild  be 
caosed  by  the  attendance  of  the  whole 
body  whenever  matters  relating  to  the 
valaation  list,  such  as  objections,  and  so 
forth,  had  to  be  heardanddetermined.  Mr. 
Merewether  has  placed  some  stress  on  the 
words  of  the  20th  section,  which  enables 
a  committee  "  with  the  consent  of  the 
gnardians  to  appoint  or  employ  a  person 
to  survey  and  valne  the  ratwble  here- 
ditaments comprised  in  a  valnation  list ; " 
bnt  this  power  seems  to  me  onl^  to  be 
given  as  a  gnide  for  the  future  m  cases 
where  objections  are  raised  to  the  correct- 
ness of  a  valnation  list,  and  was  never  I 
think  intended  to  empower  an  assessment 
committee,  or  probably  the  guardians,  to 
refer  the  valnation  of  any  particular  case 
to  the  arbitration  of  a  person,  though 
mutually  agreed  upon.  I  think  that  if  an 
effective  arbitration  was  desired,  recourse 
should  have  been  had  to  Baines's  Act, 
under  which  authority  for  such  a  pro- 
ceeding would  have  been  given  by  a  Judge 
or  initiated  by  him.  But  no  such  steps  were 
taken  here,  and  I  think,  therefore,  that 
the  assessment  committee  had  no  power 
under  25  &  26  Yiot.  c.  103  to  incur  the 
expenses  of  this  arbitration.  I  cannot  see 
how  an  assessment  committee  can  be  held 
liable  for  an  act  done  as  an  assessment 
committee,  and  on  behalf  of  the  gnardians 
of  a  particular  union.  Then,  have  this 
assessment  committee  contracted  in  such 
a  way  eis  to  make  themselves  personally 
liable  P  I  think  not ;  they  are  no  cor- 
poration, bnt  are  merely  a  select  body  of 
gnardians  charged  with  the  performance 
of  certain  statutory  duties;  they  have, 
moreover,  no  funds,  bnt  are  compelled  to 
have  recourse  to  the  funds  of  the  union 
to  meet  any  expenses  legally  incurred. 
Whether  the  guardians  would  have  been 
held  under  the  circumstances  liable  if 
sued  in  time  is  a  question  we  are  not 
called  upon  now  to  determine ;  but  I  fail 
to  see  how  the  assessment  committee  or 
any  individual  member  of  the  same  can 
be  held  responsible.  Unfortunately — for 
there  is  no  doubt  that  these  expenses  were 
wisely  incurred — ^it  happens  that  the  com- 
mittee are  not  mijurit,  but  act  by  virtue 
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of  certain  statutory  provisions,  so  that 
(heir  liabilities  must  be  determined  by 
those  statutes.  Any  costs  incurred  by 
them  must  for  reasons  already  given  come 
out  of  the  union  whose  funds  are  ad- 
ministered by  the  whole  body  of  gnardians. 
Unfortunately,  however,  here,  fay  a  pure 
accident^  the  time  allowed  for  such  a 
claim  as  the  present  to  be  made  against 
the  funds  of  a  union  is  limited  by  22  & 
23  Vict.  c.  49.  s.  2,  and  the  statutory 
period  has  more  than  elapsed.  The  reason 
of  this  limitation  was  probably  due  to  the 
fact  that  the  guardians  were  a  fluctuating 
body,  which  rendered  it  advisable  that 
there  should  be  a  limit  beyond  which  such 
a  claim  as  the  present  should  not  be 
allowed.  The  4ui  section  allows,  it  is 
true,  a  settlement  in  certain  cases  to  be 
made  by  the  guardians,  notwithstanding 
that  the  penod  has  expired,  during 
which  the  claims  ought,  as  a  rule, 
to  have  been  satisfied,  but  this  section 
was  inserted  to  obviate  the  obvious  in- 
justice which  might  otherwise  be  inflicted 
on  a  claimant  who  had  duly  taken  pro- 
ceedings, but  where  the  time  has  been 
exceeded  owing  to  the  course  of  litigation 
or  other  ciroumstanoes  beyond  his  con- 
trol. I  confess  I  feel  very  sorry  (the 
money  being  clearly  due,  and  everything 
having  been  done  perfectly  bona  fide  on 
all  sides)  that  I  am  compelled  to  say  that 
the  defendanto  cannot  be  held  liable,  it 
being  now  too  late  to  order  the  moneys 
from  the  common  fund  of  the  union.  I 
am  satisfied,  however,  that  no  personal 
liability  was  ever  intended  to  be,  or  in 
fact  was  entered  into  by  the  defendants ; 
I  therefore  answer  the  questions  sub- 
mitted to  me  in  the  negative,  and  say 
that  this  action  cannot  be  maintained. 

Makistt,  J.— I  also  think  that  our 
judgment  should  be  for  the  defendanto. 
I  won't  travel  over  the  same  ground 
already  so  carefully  traversed  by  my 
brother  Mellor,  but  I  make  this  obser- 
vation, that  this  is  not  an  action  by  a 
person  employed  by  the  assessment  com- 
mittee. This  is  not  an  action  by  em- 
ployed against  employer,  bat  an  action 
between  parties  to  a  contract  as  to  how 
the  coste  of  a  certain  arbitration  should 
be  paid  ;  in  other  words,  it  is  sought  to 
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reooTer  back  the  som  of  3722.  1S«.  9d., 
being  the  amonnt  paid  for  arbitration  ex- 
penses, that  is  to  say,  the  charges  of 
arbitrator  and  umpire,  and  costs  incurred 
by  the  waterworks  company.  The  only 
question  is,  who  are  the  parties  to  this 
agreement  P  The  chairman  of  the  water- 
works company  is  no  party  to  it  in  his 
personal  character,  jnst  as  the  defendant 
Nuttall  acted  for  the  assessment  com- 
mittee of  the  board  of  guardians,  and 
I  think  that  the  real  parties  are  the 
waterworks  company  on  the  one  side, 
and  the  guardians  of  the  union  on 
the  other.  This  almost  disposes  of  the 
whole  matter.  It  has  been  contended 
that  all  we  hare  to  do  is  simply  to 
look  at  the  signature.  I  confess  I  was 
rather  startled  at  hearing  such  a  pro- 
position, and  no  authority  whatever  has 
been  cited  in  support  of  it.  The  object 
and  intention  of  the  agreement  mast, 
I  think,  be  looked  at,  in  order  to  see  on 
whose  behalf  it  was  really  made.  The 
agreement  itself  is  very  clearly  expressed 
and  purports  to  be  entered  into  "  between 
the  Leicester  Waterworks  Company  of  the 
one  part,  and  the  assessment  committee 
of  the  Barrow-upon-Soar  Union  in  the 
county  of  Leicester,  for  wnd  on  behalf  of 
the  board  of  gtuirdums  of  such  vmion,  of  the 
other  part."  In  the  agreement  the  costs 
of  the  reference  are  left  in  the  discretion 
of  the  umpire ;  how  does  the  umpire  say 
they  are  to  be  paid  ?  Why,  he  says  they 
are  to  be  paid  "  by  the  other  party.  Who 
are  they  ?  The  gaardians  of  the  union, 
as  it  seems  to  me ;  therefore  it  follows 
that  none  of  these  defendants  are  liable. 
An  assessment  committee  cannot  be  sued, 
they  are  not  a  corporation,  and  I  don't 
quite  understand  on  what  principle  they 
could  be  made  liable.  If  the  question 
had  been,  whether,  under  the  special  cir- 
cumstances, the  moneys  might  hare  been 
recovered  from  the  guardians,  I  might, 
perhaps,  have  liked  for  farther  time  to 
consider  the  matter,  but  that  does  not 
arise.  I  think  the  20th  section  amplifies 
the  powers  given  to  an  assessment  com- 
mittee on  questions  relating  to  valaation, 
but  confers  no  power  on  them  to  refer  a 
matter  to  arbitration.  In  my  judgment 
that  could  only  have  been  done  under 
Baines's  Aot,  idthough  Mr.  Merewether 


has  urged  that  that  statute  has  nothing 
to  do  with  this  matter,  ius  the  question 
about  the  statute  of  limitations  has  no 
bearing,  so  far  as  these  particular  defen- 
dants are  concerned,  I  forbear  discussing 
it. 

Judgment  for  defendants  with  costs. 


Solicitoni — Paterson,  Snow  &  Bloxam,  agento  for 
J.  B.  Haxby,  Leicester,  for  pisintifi ;  C.  J.  P. 
Mannder,  agpnt  for  W.  W.  Goode,  Leicester, 
for  defendants. 


1878.  1 
Dec.  7.  / 


Hiaom  V.  coLnLLE. 


Action — False  Imprisonment — Computa- 
tion of  Time — One  Calendar  Month — Ex- 
piration of  Time  of  Imprisonment. 

The  plaintiff,  who  was  sentenced  by  a 
magistrate  to  be  imprisoned,  first,  for  '*  me 
calendar  month;"  and  secondly,  "forfmir~ 
teen  days,  to  commence  at  the  eviration  of 
the  imprisonmeiU previously  adjudged,"  was 
taken  into  the  custody  of  the  defendant  {the 
Oovemor  of  Coldbath  Fields  Prison)  during 
the  afternoon  of  the  Slst  of  October,  1877, 
and  finally  released  at  9  a.m.  on  the  14«A  of 
December.  The  plaintiff  complained  that 
he  had  been  imprisoned  for  a  longer  period 
t?ian  he  was  liable  to  be  detained,  and 
accordingly  brov,ght  this  aoHon  for  false 
imprisonment : — 

Held,  per  Denium,  J.,  that  the  plaint^ 
was  not  strictly  entitled  to  his  discharge 
until  midnight  on  the  \4dih  of  December, 
and  that  therefore  he  had  not  been  detained 
illegally. 

This  was  an  action  for  &lse  imprison- 
ment against  the  Governor  of  Coldbath 
Fields  Prison. 

The  plaintiff  was  convicted  on  the  Slst 
of  October,  1877,  by  Mr.  Paget,  the  police 
magistrate  at  Hammersmith,  of  two  sepa- 
rate assaults,  and  for  the  first  assault  he 
was  sentenced  to  be  imprisoned  "  for  one 
calendar  month,"  and  for  the  second  as- 
saolt  he  was  sentenced  to  be  imprisoned 
"  for  fourteen  days,  to  commence  at  the 
expiration  of  the  imprisonment  previously 
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adjudged."  The  plaintiff  was  accordingly 
taken  into  the  custody  of  the  defendant 
during  the  afternoon  of  the  said  31  st  of 
October,  and  he  remained  in  prison  until 
9  A.H.  of  the  14th  of  December  following, 
when  he  was  releaaed.  The  plaintiff 
asked  to  he  released  on  the  13th  of  De- 
cember when  he  claimed  to  he  entitled  to 
his  discharge,  but  this  was  refused  by  the 
defendant.  For  this  detention  this  action 
was  brought,  which  was  tried  before 
Denman,  J.,  at  the  Middlesex  sittings  on 
the  2lBt  of  last  November,  when  the  jury 
having  assessed  the  plaintiff's  damages 
at  20o.,  the  point  of  law  whether  the  de- 
tention beyond  the  13th  of  December  was 
illegal  was  reserved  for  argument  on  fur- 
ther consideration. 

This  was  accordingly  afterwards  ar- 
gued by — 

Kydd  and  Barnard,  for  the  plaintiff, 
and 
A.  L.  Smith,  for  the  defendant. 

Cur.  adv.  vult. 

The  following  judgment  was  delivered 
by— 

Dekhak,  J, — This  was  an  action  for 
false  imprisonment  by  detaining  the  plain- 
tiff in  custody  for  a  longer  period  than, 
as  he  contended,  he  was  liable  to  be  de- 
tained. The  facts  were  not  in  dispute. 
I  took  the  opinion  of  the  jury  as  to  the 
damages,  which  were  assessed  at  20s.,  and 
after  hearing  counsel  I  took  time  to  con- 
sider whether  the  judgment  ought  to  be 
for  the  plaintiff  or  for  the  defendant. 

The  plaintiff  had  been  convicted  by  a 
nietropolitan  police  magistrate  of  two 
different  assaults,  and  sentenced  to  im- 
prisonment upon  each  conviction. 

The  convictions  took  place  at  11  a.m.  on 
the  31st  of  October,  and  the  commitments 
were  drawn  up  in  accordance  with  the 
sentences  passed.  For  the  first  assault 
the  plaintiff  was  sentenced  to  be  impri- 
soned "  for  one  calendar  month ; "  and  for 
the  second  assanlt  "  for  fourteen  days,  to 
commence  at  the  expiration  of  the  im- 
prisonment previously  adjudged."  He 
■was  taken  into  the  custody  of  the  defend- 
ant, being  the  Governor  of  Coldbath 
Fields  Prison,  during  the  afternoon  of  the 
Vol.  48.— M.C. 
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Slst  of  October,  and  finally  released  at 
9  A.M.  on  the  14th  of  December,  having 
claimed  to  be  released  on  the  previous 
day. 

It  was  contended  for  the  plaintiff  that 
the  calendar  month  (the  term  of  the  first 
sentence)  commenced  at  midnight  on  the 
30th  of  October.  So  far  I  am  of  opinion 
that  the  plaintiff's  contention  was  well 
founded.  I  can  find  no  express  authority 
on  the  point,  but  arguing  &om  analogous 
cases  1  think  I  ought  so  to  hold.  It  has 
been  held  in  many  cases  that  as  a  general 
rule,  except  where  it  is  necessary  in  order 
to  settle  which  of  two  acts  done  on  the 
same  day  is  to  prevail,  the  law  takes  no 
notice  of  parts  of  a  day,  and  that  the  first 
day  to  be  counted  is  the  day,  any  part  of 
which  is  occupied  in  the  particular  busi- 
ness which  is  to  endure  for  a  certain 
number  of  days  in  order  to  fulfil  any  re- 
quirement of  the  law.  This  principle  is 
recognised  in  the  often  cited  case  of 
Combe  v.  Pitt  (1),  in  Field  v.  Jones  (2) 
and  in  Olagaington  v.  BawUns  (3),  where 
it  was  held  that,  under  the  statute  which 
enacted  that  a  trader  lying  in  prison  two 
months  after  an  arrest  for  debt  shoald  be 
adjudged  a  bankrupt,  the  day  of  arrest  was 
to  be  included  in  the  computation  of  the 
two  months.  Also  in  Wright  v.  Mills  (4) 
and  other  cases ;  and  this  is  stated  to  be 
the  rale  applicable  "  to  all  judicial  acts  " 
in  the  judgment  of  the  Exchequer  Cham- 
ber in  Edwards  v.  The  Queen  (5).  There 
are  no  doubt  several  cases  in  which,  where 
the  date  is  to  run  from  an  acb  done,  it  has 
been  held  that  the  day  in  which  the  act  is 
done  is  to  be  excluded  from  the  computa- 
tion.   See  Lester  v.  Garland  (6). 

There  are  also  cases  in  which  where  a 
payment  is  to  be  made  or  something  to  be 
done  "  within  so  many  days  or  months,  or 
at  the  expiration  of  "  so  many  days  or 


(1)  3  Burr.  1686. 

(2)  9  East,  151. 

(3)  3  East,  407. 

(4)  4  Hurl.  &  K.  488 ;  s.  c.  28  Law  J.  Rep. 
Excb.  223. 

(5)  9Exch.  Bep.  628;  a.  c.  23  Iaw  J.  Rep. 
Ezch.  165. 

(6)  15  Ves.  jun.  264. 
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months,  the  day  of  the  event  within,  or 
at  the  expiration  of  so  many  days  from 
which  the  payment  is  to  be  made  or  the 
act  done,  is  not  inclnded  in  the  reckon, 
ing.  The  case  of  a  hill  of  exchange  is  a 
familiar  instance.  Bat  I  can  find  no 
authority  for  saying  that  the  general  mle 
onght  not  to  apply  to  the  case  of  a  sen- 
tence of  imprisonment.  Nor  can  I  see  any 
ground  for  doubting  that  it  applies  to 
the  case,  where  the  sentence  is  for  a 
calendar  month,  or  a  given  number  of 
calendar  months,  just  as  much  as  to  a 
sentence  for  so  many  days.  Holding,  then, 
that  the  first  sentence  in  the  present  case 
must  be  computed  from  midnight  on  the 
30th  of  October,  when  did  the  calendar 
month  expire  ? 

The  plaintiff  contends  that  it  expired 
at  midnight  on  the  29th  of  November  at 
the  latest,  and  he  does  so  on  the  ground 
that,  if  not,  the  plaintiff  under  a  sentence 
of  one  calendar  month's  imprisonment 
would  have  to  undergo  something  more 
than  a  calendar  month's  imprisonment, 
inasmuch  as  he  would  be  imprisoned  for 
the  whole  of  one  day  in  October  (t.6.  from 
midnight  on  the  30th  to  midnight  on  the 
Slst  of  October),  jphu  twenty-nine  days 
and  something  more,  nay  even  a  whole 
calendar  month  more  in  November, 
making  in  the  whole  more  than  thirty 
days,  whereas  November,  which  is  a  calen- 
dar month,  only  consists  of  thirty  days. 
Therefore  it  is  argued  it  follows  of  neces- 
sity that  he  will  have  suffered  more  than 
a  calendar  month's  imprisonment,  and  in 
this  particular  case  he  will  have  actually 
been  imprisoned  during  the  whole  calen- 
dar month  of  November,  flus  one  day  in 
October. 

It  appears  to  me  that  this  argument, 
however  plausible,  is  not  sound.  The 
question  appears  to  me  to  depend  entirely 
upon  what  was  the  meaning  of  "  one 
calendar  month "  at  the  time  the  sen- 
tence was  passed,  and  I  am  of  opinion 
that  at  that  time,  namely,  on  the  31  st  of 
October,  those  words  meant  a  month 
ending  on  the  day  in  a  succeeding  month 
corresponding  to  the  day  of  the  sentence, 
according  to  the  ordinary  understanding 
of  the  words  "  this  day  calendar  month." 
The  whole  difiBculty  of  the  case  here 
arises  from  the  fttct  of  October  having 


thirty-one  days  and  November  only  tiiirty, 
but  I  think  that  a  few  considerations  wfll 
shew  how  that  difficulty  onght  to  be 
solved. 

Suppose,  instead  of  the  Slst  of  October 
this  sentence  had  been  passed  on  the  26tL 
Then,  applying  the  rule  mentioned  above 
as  the  conmiencement  of  the  term,  the 
prisoner  would  be  entitled  to  count  the 
whole  of  the  26th  as  a  day  of  imprison- 
ment, i.e.  the  sentence  would  have  begun 
to  run  from  midnight  on  the  25  th.  I 
apprehend  that  no  one  would  contend 
that  it  would  have  expired  before  mid- 
night on  the  25th  of  November.  Why  ? 
Because  that  would  be  the  expiration  of 
the  calendar  month.  Tet  in  that  case,  as 
in  this,  the  calendar  month  spent  in  prison 
would  have  been  one  of  thirty-one  days 
and  not  of  thirty  days.  This  seems  to 
shew  that  the  meaning  of  "  one  calendar 
month  "  cannot  be  construed  with  refer- 
ence only  to  the  duration  of  the  latter  of 
the  two  months  over  which  it  may  extend. 
If  it  did,  then  a  sentence  of  one  calendar 
month  passed  on  the  29th  of  January 
would  expire  not  on  the  28th  of  Februaty, 
but  at  midnight  on  the  25th,  because 
February  being  a  calendar  month  of 
twenty-eight  days,  the  prisoner  would 
have  in  that  sense  spent  a  calendar  month 
in  prison.  ^  , 

In  the  case  of  bills  of  exchange,  in 
which  the  word  month  is  held  to  mean 
"  calendar  month,"  it  is  laid  down  by  all 
the  text  writers  that  bills  at  one  month 
drawn  on  the  28th,  29th,  30th  or  31st  of 
January,  will  fall  due  (excluding  the  days 
of  grace)  all  on  the  same  day,  namely,  the 
28ui  of  February,  or  in  leap-year  on  the 
29th.  (See  ByUs  on  BUU,  12th  ed.  p. 
206,  cutty  <yn  BUU,  llth  ed.,  by  J.  A. 
Bussell,  and  the  older  books  there  cited 
in  the  note  p.  264,  and  Story  on  Bills, 
1st  ed.  sec.  335,  n.  1.) 

Yet  those  drawn  on  the  28th  and  29th 
would,  according  to  the  mode  of  reckon- 
ing here  contended  for  by  the  plaintiff, 
have  been  running  one  or  two  days  more 
than  the  whole  of  February,  and  there- 
fore more  than  a  calendar  month.  It  is 
no  doubt  true  that  the  law  applicable  to 
bills  of  exchange  depends  on  the  usage 
of  mcrclinntp,  and  is  not  necessarily  ap- 
plicable  to   other   cases,  but  where  the 
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question  is  what  ia  the  trae  meaning  of 
so  familiar  an  expression  as  "  one  calen- 
dar month,"  it  is  nsefiil  to  consider  how 
aach  an  expression  is  regarded  in  any 
case  in  which  it  is  cons^mtly  nsed  in 
familiar  legal  instmmenta. 

On  the  whole,  I  am  of  opinion  that  a 
sentence  of  imprisonment  for  one  calendar 
month  passed  on  any  given  day  of  any 
given  month  is  to  be  held  to  begin  to  run 
from  the  first  moment  of  that  day,  and  to 
expire  apon  arriving  at  the  first  moment 
of  the  corresponding  day  in  the  sacceed- 
ing  month.  If  there  be  no  such  corres- 
ponding day,  by  reason  of  the  succeeding 
month  not  having  so  many  days  as  the 
preceding  month,  then  by  analogy  to  the 
law  established  in  the  case  of  bills  of  ex- 
changee, I  think  the  calendar  month  should 
be  held  to  have  expired  at  the  last  mo- 
ment of  its  last  day ;  but  as  long  as  there 
is  a  day  in  the  calendar  numerically  cor- 
responding with  the  day  from  which  the 
sentence  begins  to  run,  so  that  it  is  nn- 
necessaiT  to  trench  upon  a  sucoeeding 
month,  I  see  no  ground  for  anticipating 
the  e:xpiration  of  the  sentence.  This 
being  so,  it  follows  that  the  plaintifE 
was  not  strictly  entitled  to  his  discharge 
until  midnight  on  the  14th  of  December, 
being  one  calendar  month  and  foarteen 
days  from  the  time  from  which  his  first 
sentence  be^an  to  run,  and  fourteen  days 
from  its  expiration. 

I  am  of  opinion,  for  these  reasons,  that 
the  plaintiff  who  was  discharged  at  nine 
o'clock  on  the  morning  of  the  14th  of 
December  was  not  detained  illegally,  and 
I  accordingly  give  judgment  for  the  de- 
fendant with  costs. 

Judgment  for  the  defendant. 


Holiciton — Qold  &  Son,  for  plaintiff;  Nicholson  & 
Herbert,  for  defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THB    OnABBlANS    OF  THE   POOB   OF 
THE     BABTON  BGQIS    POOR   UW 

UNION     (apTpdlants),    v.   the 

CLBBK   OF  THE   PEACH   FOB  THE 

COUNTT  OF  BEBKS  (respondenf). 

Poor  Laio — Criminal  Limaiie — Order  for 
Maintenance  on  Parish  of  SetUement — 
Settlement  of  Married  Woman  being  a  cri- 
minal Lunatic — Bate  at  which  Settlement. 
to  be  computed — 9  Oeo.  4.  c.  40.  «.  54,  and 
8^4  Vict.  c.  54,  s.  7. 

The  last  legal  settlement  of  a  criminal 
lunatic  into  which  the  justices  are  directed 
to  enquire  by  section  7  o^  3  ^  4  Vict.  c.  64, 
upon  an  application  for  an  order  of  main' 
tenance,  is  the  settlement  at  the  date  of  such 
enquiry,  and  iiot  at  the  date  of  the  order  for 
removal  to  the  asylum. 

This  was  a  case  stated  by  consent  of 
the  parties  and  by  the  order  of  a  Judge, 
under  12  &  13  Vict.  o.  45.  s.  11. 

The  following  paragraphs  set  out  the 
facts  material  to  the  questions  argued 
before  the  Court  : — 

1.  On  the  19th  of  July,  1867,  Mary 
Coleman,  being  then  charged  with  the 
offence  of  having  attempted  to  murder 
her  child,  was  removed  from  the  parish 
of  Westbury-upon-Trym,  in  the  appel- 
lants' union,  where  she  was  then  re- 
siding, to  the  coonty  gaol  at  Gloucester. 
On  the  12th  of  August  following  she  was 
indicted  for  the  said  offence  at  the  Glou- 
cester Assizes,  and  upon  the  trial,  being 
acquitted  by  the  jury  on  the  ground  of 
her  insanity,  she  was  ordered  to  be  kept 
in  prison  in  the  county  of  Gloucester  till 
her  Majesty's  pleasure  should  be  known, 

2.  By  a  warrant  dated  the  30th  of 
September,  1867,  under  the  hand  of 
one  of  Her  Majesty's  principal  Secre- 
taries of  State,  the  said  Mary  Coleman 
was  ordered  to  be  removed  to  the  Broad- 
moor County  Lunatic  Asylum,  and  she 
was  thereupon  duly  removed  under  such 
warrant. 

5.  By  an  order  dated  the  4th  of  De- 
cember, 1877,  two  justices  of  the  peace 
for  the  county  of  Berks  adjudged  the 
said  Mary  Coleman  to  be  legally  settled 
in  the  said  parish  of  Westbury-upon- 
Tiym,  in  the  appellants'  union,  and  di- 
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rected  the  appellants  to  pay  thenceforth 
from  the  date  thereof  to  the  superinten- 
dent for  the  time  being  of  the  Criminal 
Lnnatic  Asjlnm  at  Broadmoor  weekly 
the  sum  of  14».,  for  the  maintenance  of 
the  said  Mary  Coleman  daring  her  con- 
finement therein. 

Against  this  order  of  the  4th  of  De- 
cember, 1877,  notice  of  appeal  was  duly 
given  to  the  respondent,  and  it  is  npon 
the  validity  of  sach  order  that  the  opi- 
nion of  this  honourable  Co\;irt  is  sought. 

6.  Samuel  Coleman,  the  husband  of 
the  said  Mary  Coleman,  had  continuously 
resided  within  the  said  parish  of  West- 
bury-npon-Trym,  without  any  break  of 
residence,  from  the  year  1862  up  to  the 
present  time,  and  daring  such  residence 
bad  always  supported  himself  by  his 
labour,  and  had  never  received  any  paro. 
ohial  relief,  unless  the  maintenance  of 
his  wife  in  the  Broadmoor  Lnnatic  Asy- 
lum as  aforesaid  can  be  considered  in  law 
as  parochial  relief  received  by  him.  From 
the  year  1862,  until  her  arrest  on  the 
9th  of  July,  1867,  the  aaid  Mary  Coleman 
resided  with  her  husband,  who  main- 
tained her  in  such  parish  aa  part  of  his 
family,  and  although  he  was  unable  to 
pay  14t.  a  week  for  her  maintenance 
in  a  lunatic  asylum,  he  could  have  main- 
tained her  in  his  own  house  as  a  sane 
person. 

7.  It  is  contended  on  behalf  of  the  re- 
spondent that  the  said  Maiy  Coleman 
was  at  the  date  of  the  order  now  appealed 
agaLust  legally  settled  in  right  of  her 
husband  in  the  said  parish  of  Westbury- 
upon-Trym,  by  reason  of  her  husband, 
the  said  Samuel  Coleman  (to  whom  she 
was  married  in  the  year  1860)  having 
resided  in  the  said  parish  for  the  term  (3 
three  years  and  upwards  next  before  the 
application  for  the  said  order,  in  such 
manner  and  under  such  circumstances 
in  each  of  such  years,  as,  in  accordance 
with  the  several  statutes  on  that  behalf, 
render  him  irremovable  within  the  mean- 
ing of  39  &  40  Vict.  0.  61.  s.  34. 

10.  If  the  said  Mary  Coleman  had  not, 
by  reason  of  the  circumstances  hereinbe- 
fore set  out,  acquired  at  the  date  of  such 
application  as  aforesaid,  a  settlement  in 
the  said  parish  of  Westbury-on-Trym 
under  39  A;  40  Viot  o.  61.  s.  34,  it  is 


admitted  that  she  was  at  the  date  of  such 
application  and  still  is  legally  settled  in 
the  parish  of  Almondsbuiy  in  the  Thorn- 
bury  Union.  It  is  also  admitted  that 
she  was  settled  there  in  September, 
1867,  when  the  Secretary  of  State's 
order  was  made  for  her  removal  to  the 
asylum. 

11.  The  appellants  further  contend  that 
the  settlement  of  the  insane  person  into 
which  the  justices  of  the  peace  are  di- 
rected to  enquire  under  3  &  4  Yiot.  c. 
54.  s.  7,  is  the  settlement  of  such  in- 
sane person  at  the  date  of  the  order  for 
his  or  her  removal  to  the  lunatic  asylum, 
and  not  the  settlement  which  he  or  she 
may  have  at  the  date  of  the  application 
for  the  order  of  maintenance. 

The  question  for  the  opinion  of  this 
honourable  Court  is,  whether  the  order 
of  the  4th  of  December,  1877,  adjudging 
the  settlement  of  the  said  Mary  Coleman 
to  be  in  the  said  parish  of  VVestbnry- 
upon-Trym,  is  upon  the  facts  stated  pro- 
perly made. 

A.  Oharlet  (J.  F.  Clerk  with  him).— 
The  case  of  The  Queen  v.  The  Brampton 
Union,  (1)  disposes  of  all  other  questions 
in  this  case,  except  the  one  as  to  the  date 
at  which  the  settlement  is  to  be  computed. 

It  is  admitted  in  the  case  that  in 
September,  1867,  the  husband  was  settled 
in  another  union.  The  question  arises 
on  9  Geo.  4.  c.  40.  s.  54,  and  3  &  4 
Vict.  o.  64.  s.  7  (2).  .  The  first  of  these 

(1)  47  Law  3.  Bep.  M.C.  114. 

(2)  By  9  G«o.  4.  e.  40.  a.  64 :— "  In  all  cues 
wbere  any  person  shall  be  kept  in  enitody  as  an 
insane  person  by  order  of  any  Conrt,  or  by  his 
Majesty's  order  subsequent  thereunto,  it  shall  and 
may  be  lawful  for  any  two  justices  of  the  peace  of 
the  county  where  such  person  shall  be  so  kept  in 
custody,  to  enquire  into  and  to  ascertain  by  the 
best  legal  eridence  that  can  be  procured  under  the 
circumstances  of  the  personal  legal  disability  of 
such  insane  person,  the  place  of  the  last  legal 
settlement,  and  the  circumstances  of  such  person ; 
and  if  it  shall  not  appear  that  he  or  she  is  pos- 
sessed of  sufficient  property  which  can  be  applied  to 
his  or  hernuuntenanc^it  shall  and  may  be  lawful 
for  such  two  justices  to  make  order  under  thwr 
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handa  and  seiils  upon  such  pariah  where  they 
adjudge  him  or  her  to  be  legally  settled  to  pay 
such  Teekly  sum  for  his  or  her  maintenance 
in  anch  place  of  cnstody,  as  one  of  his  Majesty's 
prineipsl  Seicretaries  of  State  shall,  by  writing 
under  his  hand,  from  time  to  time  direct;  and 
where  meh  place  of  settlement  cannot  be  as- 
certained, such  order  shall  be  made  upon  the 
treasurer  of  the  county  where  such  person  shall 
hare  been  apprehended ;  but  if  it  shall  appear 
that  such  person  is  possessed  of  sufficient  pro- 
perty as  aforesaid,  then  such  justices  shall  order 
and  direct  the  same  to  be  applied  to  pay  and 
satisfy  the  expense  of  the  maintenance  of  such 
person,  in  the  manner  hereinbefore  directed :  pro- 
vided always  that  the  churchwardens  and  over- 
seers of  the  parish  in  which  the  justices,  or  the 
major  part  of  them,  shall  adjudge  any  insane 
person  to  be  settled,  may  appeal  against  such  order 
to  the  general  quarter  sessions  of  the  peace  to  be 
holden  for  the  county  where  such  order  shall  be 
made,  in  like  manner  and  under  like  restrictions 
and  regulations  as  against  any  order  of  removal, 
giving  reasonable  notice  thereof  to  the  clerk  of 
the  peace  in  such  counfy  who  shall  be  respondent 
in  such  appeal,  which  appeal  the  justices  of  the 
peace  assembled  at  the  said  general  quarter  ses- 
sions are  hereby  authorised  and  empowered  to  hear 
and  determine  in  the  same  manner  as  appeals 
against  orders  of  removals  are  now  heard  and 
determined." 

8  &  4  Vict,  c  64.  a.  7 :  "  And  whereas,  by  the 
said  last-mentioned  Act  (0  Geo.  4.  c.  40.  s.  64),  it 
was  among  other  things  enacted  that  it  should  be 
lawful  for  two  justices  of  the  peace  of  the  county 
where  any  person  should  be  kept  in  cnstody  as  an 
insane  person  by  order  of  any  Court,  or  by  Her 
Majesty's  order  subsequent  thereunto,  to  inquire 
into  and  ascertain  the  circumstances  and  settle- 
ment of  such  insane  person,  and  to  make  order  for 
the  payment  of  such  weekly  sum  for  his  or  her 
maintenance  as  one  of  Her  Mtyes^s  principal 
Secretaries  of  State  should,  by  writing  under  his 
hand,  from  time  to  time  direct :  and  whereas  it 
is  expedient  that  so  much  of  thf  said  Act  as  re- 


purpose — The  Queen  y. 
The  Ouardiant  of  Stepney  Union  (3). 
The  justices  may,  it  is  true,  eater  into 
this  enquiry  at  any  time,  but  the  date 
must,  it  is  contended,  be  when  the  per- 
sonal legal  disability  arises.  Comparing 
the  provisions  as  to  convicts  becoming 
insane  after  conviction,  and  those  as  to 
persons  acquitted  on  the  ground  of  in- 
sanity,  in  the  former  case  the  date  of 
conviction  is  the  test  time,  and  by  analogy, 
in  the  latter  it  must  be  that  of  the  order 
of  the  Secretary  of  State.  The  Legislature 
meant  to  deal  with  criminals  as  a  class,  and 
no  distinction  is  made  between  male  and 
female,  and  it  is  clear  that  had  this  woman 
been  convicted  and  afterwards  become 
insane,  the  appellants'  contention  would 
be  right.  It  cannot  be  intended  that  in  the 
case  of  a  married  woman  it  should  be 
necessary  to  watch  the  movements  of  the 
husband,  and  apply  for  fresh  orders  when 
he  chan|;es  his  settlement.  And  there  is 
no  provision  in  the  Act  for  making  any 
such  fresh  orders,  which  would  certainly 
be  necessary  were  the  liability  to  be 
shifted  about  according  as  the  husband 
moved  from  place  to  place. 

MoKeUar  (0.  S.  0.  Bowm  with  him), 
for  the  respondent. — The  justices  may 
enter  upon  this  enquiry  at  any  time  after 
the  removal,  and  whenever  the  enquiry  is 

lates  to  such  direction  to  be  given  by  such  Secre- 
tary of  State  should  be  repealed,  and  other 
provisions  made  in  place  thereof:  Be  it  therefore 
enacted,  that  so  much  of  the  said  Act  as  relates  to 
such  directions  to  be  given  by  such  Secretary  of 
State  shall  be,  and  the  same  is  hereby  repealed, 
and  that  it  shall  be  lawfol  for  such  two  justices, 
by  order  under  their  hands,  to  direct  the  overseen 
of  the  parish  in  which  they  shall  a(^'udge  such 
insane  person  as  last  aforesaid  to  be  legally  settled, 
or  in  case  such  parish  shall  be  comprised  in  a 
union  declared  by  the  Poor  Law  Commissioners, 
then  the  guardians  of  such  union  or  parish,  as  the 
case  may  be,  to  pay  such  weekly  sum  for  the 
maintenance  of  such  person  as  they  or  any  such 
two  justices  shall  by  writing  under  their  hand 
direct." 

(3)  43  Iaw  J.  Bep.  M.O.  146;  s.c  law  Rep,  9 
Q3.  383. 
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held,  it  is  to  find  out  whose  is  the  liability 
at  that  time,  the  time,  that  is,  when  the 
occasion  to  enforce  it  first  arises. 

^Melloe,  J. — ^Toa  read  the  statute  as 
if  it  were  from  time  to  time.] 

It  is  not  necessary  that  sach  words 
shoald  be  in  the  section.  The  enqaiiy 
held  adjudges  a  settlement  which  con. 
tinnes  until  displaced.  It  may  be  for  the 
parish  so  adjudged  liable,  to  apply  for 
another  order,  if  and  when  they  may  sub- 
sequently think  that  they  can  shift  the 
liability  upon  another  parish  in  which  the 
husband  may  have  acquired  a  settlement. 

Charles,  in  reply. 

Mellor,  J. — ^I  confess  to  having  felt 
yery  considerable  doubt  in  the  coarse  of 
the  argument,  mainly  arising  from  the 
change  of  language  in  the  Acts  of  Par- 
liament under  which  the  justices  are  em- 
powered to  act. 

But  an  argument  has  been  addressed 
to  us  on  a  comparison  of  the  language  in 
the  statute  of  Gbo.  4  with  that  in  the 
3  &  4  Vict.  c.  54,  in  which  it  is  said  that 
the  two  provisions  being  nearly  in  the 
same  words,  it  was  intended  by  the  Legis- 
lature that  in  the  former  case,  just  as 
under  section  2  of  the  later  Act,  the  en- 
quiry by  the  magistrates  should  be  made 
on  the  party  in  custody  being  brought 
before  them:  and  that  in  both  cases  "last 
legal  settlement "  must  mean  at  the  date 
of  conviction,  or  that  of  the  order  of  the 
Secretary  of  State,  no  distinction  being 
made  between  male  and  female  felons. 

These  may,  however,  be  reconciled  by 
supposing  that  the  Legislature  meant  that 
when  a  person  becomes  a  prisoner  under 
specific  ciraumstanoes  for  a  specified  term, 
and  an  inquiry  into  the  settlement  is 
made,  then  if  she  be  a  married  woman 
the  law  disregards  any  change  which  may 
afterwards  occur  in  her  husband's  settle- 
ment. 

But  if  a  woman  is  kept  in  confinement 
daring  Her  Majesty's  pleasure,  and  not 
for  a  specific  term,  and  is  therefore  a  per- 
son who  may  be  set  at  liberty  at  any  time, 
she  may  go  when  so  set  at  liberty  to  her 
husband's  then  settlement  at  once.  Now 
the  argument  of  the  appellants  goes  to 
this,  that  although  upon  Uberation  she 
would  go  to  her  husband's  then  settle- 
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ment,  yet  the  expenses  meanwhile  in- 
curred, that  is,  from  her  confinement  to 
the  date  of  her  liberation,  would  be  pro- 
perly charged  on  the  parish  which  was 
his  place  of  settlement  when  the  order  for 
her  confinement  was  made. 

But  I  think,  although  it  is  difficult  to 
reconcile  the  sections,  the  governing 
principle  must  be  looked  at,  viz.,  that  in 
the  first  instance  the  husband  is  liable  to 
maintain  the  wife ;  and  secondly,  if  he 
cannot,  then  the  parish  of  his  settlement 
must  do  SO;  and  there  would,  in  my 
opinion,  be  a  greater  hardship  and  incon- 
sistency in  holding  that  the  parish  should 
be  made  liable  once  and  for  ever,  than 
that  at  the  time  the  inquiry  takes  place 
it  should  be  ascertained  what  parish  is 
then  liable  to  maintain  the  person  whose 
inability  to  maintain  himself  has  rendered 
the  inquiry  necessary.  I  think  that  the 
latter  is  the  more  reasonable  construction, 
and  I  answer  the  question  of  the  justices 
in  the  affirmative,  that  the  order  was  pro- 
perly made. 

Manistt,  J. — I  also  am  of  opinion  that 
our  judgment  must  be  for  the  respondent. 
To  say  that  the  case  is  free  from  doubt 
would  be  going  a  long  way,  having  regard 
to  the  legislation  on  the  subject  and  the 
changes  in  the  Acts  of  Parliament  dealing 
with  it;  but  I  agree  with  my  brother 
Mellor  that  if  we  can  construe  the  Acts 
so  as  to  be  in  accordance  with  the  general 
principle,  that  the  parish  which  would 
ordinarily  have  to  bear  the  expense  of 
maintaining  the  woman  is  still  to  bear  it 
notwithstanding  her  insanity,  we  ought 
to  do  so. 

As  to  the  Acts  themselves,  the  judg- 
ment in  The  Queen  v.  Th«  €hMrdian$  of 
Stepney  Union  (3)  shews  that  section  54 
of  9  Geo.  4.  c.  4^  is  still  in  force  for  this 
purpose,  inasmuch  as  it  is  recited  in  sec- 
tion 7  of  3  &  4  Vict.  c.  54,  and  the  enact- 
ment itself  in  that  last-mentioned  section 
would  be  imperfect  and  unintelligible 
without  reference  to  the  former  section. 
We  have  therefore,  as  appears  from  the 
judgment  of  Cookbnm,  L.C.J.,  in  that 
case,  to  construe  section  7  of  3  &  4  Vict, 
o,  54,  reading  into  it  so  much  of  section 
54  of  9  Geo.  4.  o,  40  as  is  necessary  to  give 
eflfect  to  the  enactment. 
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Bttrton  Begis  JJnian  r.  Clerk  of  Peaee  of  Berks, 
Now  that  section  does  not  speak  of  the 
settlement  which  existed  at  the  time  when 
the  insane  person  was  committed  to  cus- 
tody, bat  after  inquiring  into  the  circam< 
btancea  and  settlement  of  the  insane 
person  the  iastices  are  to  make  an  order 
on  the  parish  "  in  which  they  shall  ad- 
jadge  such  person  to  be  legally  settled." 
This  seems  to  imply  the  settlement  at  the 
time  of  holding  the  inquiry. 

Why  is  a  parish  which  would  not  be 
chargeable  with  the  maintenance  of  the 
person  if  she  were  sane  to  be  charged 
with  it  because  she  is  insane  by  no  fault 
of  hers  ? 

Judgment  far  the  ratpondeiU. 

I  — 

Solicitors — Oregory,  Bowclides  &  Co.,  agents  for 
Benton  &  C^penter,  Bristol,  for  appellants  ; 
Solidton  to  the  Treasoiy,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
In  re  THK  uhited  patriots' 

NATIONAL    BENEm  SOCIETT 
AND   HOLT. 

Friendly  Societies  Act,  1875,  38  ^  39 
Viet.  c.  60.  «.  30 — Disputes  between  Society 
and  Members — Reference  to  Arbitration — 
JvrisdieHon  o/  Magistrate  over  Disputed 
Chum. 

The  provisions  of  section  30  of  the 
Frtendly  Societies  Act,  1875  (38  ^  39 
Vict.  e.  60),  apply  to  friendly  societies  in 
generoU,  and  are  not  restricted,  as  with  re- 
gard to  industrial  assurance  companies 
they  are,  to  such  eu  receive  eoniributions  by 
nuans  cf  collectors  at  a  greater  distance 
than  ten  miles  from  the  registered  office  of 
theeooiety. 

Where,  therefore,  by  the  rules  of  a 
friendly  tooiety  aU  disputes  between  mem- 
bars,  or  person*  claiming  through  members, 
and  the  society,  were  to  be  referred  to  arbi- 
tration, it  was  held  that,  nevertheless,  a 
Court  of  summary  jurisdiction  had  juris- 
dictioTt,  under  sui-seelion  10  of  section  30, 
to  decide,  upon  the  applic<Uion  of  a  person 
claiming  through  a  member,  a  dispute  be- 
tween him  and  the  society. 

This  was  an  appeal  from  an  order  of 
Field,  J.,  at  chambers,  dismissing  a  sum- 
mons fur  a  prohibition  to  the  Siipendiaiy 


Q.B. 
Magistrate  of  Birmingham  from  proceed- 
ing with  an  order,  made  on  the  6th  of 
November,  1878,  in  the  matter  of  the 
United  Patriots'  National  Benefit  So- 
ciety, enrolled  under  the  Friendly  Socie- 
ties Act,  whereby  the  payment  of  14^. 
and  costs,  waa  ordered  to  be  made  to 
Alfred  Holt. 

The  claim  of  142.  had  been  made  by 
Alfred  Holt,  as  the  representative  of  a 
deceased  member,  for  a  funeral  allow- 
ance. The  34th  rule  of  the  society's 
rules,  made  in  accordance  with  the 
Acts,  provided  that  all  disputes  arising 
between  the  society  and  members,  or 
persons  claiming  through  members, 
should  be  referred  to  arbitration.  The 
constitution  of  the  society  was  such  that 
it  did  not  receive  contributions  through 
collectors  at  a  greater  distance  than  ten 
miles  &om  the  registered  office  of  the 
society.  Alfred  Holt  sought  to  enforce 
his  claim  before  the  mag;istrate,  under 
sub-section  10  of  section  30  of  38  &  39 
Vict.  c.  60,  the  Friendly  Societies  Act, 
1875,  which  provides,  "  In  all  disputes 
between  a  society  and  any  member  or 
person  insured,  or  any  person  claiming 
through  a  member  or  person  insured,  or 
under  the  rules,  such  member  or  person 
may,  notwithstanding  any  provisions  of 
the  rules  of  such  society  to  the  contrary, 
apply  to  the  County  Court,  or  to  the 
Court  of  summary  jniisdiotion  for  the 
place  where  such  member  or  other  per- 
son resides,  and  such  Court  may  settle 
such  dispute  in  manner  herein  provided." 

The  magistrate  having  made  the  order, 
the  society  attempted  to  prohibit  him. 

A.  Charles  (Austin  with  him),  in  sup- 
port of  the  appeal,  contended  that  the 
magistrate  had  no  jurisdiction,  on  the 
grounds  that  the  provisions  of  section  30 
were,  by  the  introductoiy  words  <rf  the 
section,  limited  in  their  application  to 
such  &iendly  societies  as  received  contri- 
butions by  means  of  collectors  at  a  greater 
distance  than  ten  miles  from  their  office. 
The  dispute  was,  therefore,  to  be  settled 
by  arbitration,  as  provided  by  the  Act  and 
the  society's  rules. 

Wood  Hill,  contra,  argued  that  sub-sec- 
tion 10  applied  to  all  friendly  societies, 
and  that  tlie  ckiiuiaut  had  the  option  of 
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going  to  the  Contt  of  anmrnary  inrisdic- 
tion.  Snb-sectionB  1,  8  and  9  are  ex- 
cepted irom  application  by  sab-section  13, 
bat  otherwise  section  30  applies  to  all  in- 
/dnstrial  societies.  It  wonld  be  nnrea- 
.  son  able  that  the  magistrate  shonld  have 
jurisdiction  over  all  indastrial  societies, 
oat  only  over  friendly  societies  having 
collectors  ontside  a  ten  mile  radios. 

Charles,  in  reply. — The  general  policy 
was  to  amend  the  law  as  to  all  societies, 
whether  called  friendly  or  indastrial; 
when  they  receive  contribntions  by  col- 
lectors beyond  ten  miles  then  section  30 
applies,  when  not  then  section  10. 

Met.lor,  J.— I  have  been  very  much 
perplexed  by  the  various  provisions  of 
this  Act,  which  are  apparently  inconsis- 
tent with  one  another,  but,  on  the  whole, 
I  have  come  to  the  conclusion  that  the 
construction  contended  for  by  Mr.  Hill 
is  right.  I  cannot  help  thinking  that 
section  30  does  intend  that  all  friendly 
societies  should  be  within  sub-section  10, 
and  that  certain  indastrial  societies,  but 
not  all,  should  also  be  within  it.  That 
being  so,  the  intention  was  that  persons 
having  questions  with  snch  societies 
*"  shonld  have  recourse  to  the  summary 
jurisdiction  provided  in  sub-section  10 
for  their  settlement.  This  seems  to  have 
been  the  view  of  my  brother  Field  at 
chambers,  and  I  think  this  application 
to  reverse  his  order  must  be  dismissed. 

Manistt,  J. — I  am  of  the  same  opinion. 
I  think  that  the  decision  of  my  brother 
Field  shonld  be  affirmed.  Looking  at  the 
interpretation  clause  in  section  4,  I  think 
it  appears  that  the  legislature  had  in 
mind  two  sets  of  societies,  and  it  will  be 
observed  that  part  of  the  definition  of  an 
industrial  assurance  company  is,  that  it 
is  one  which  receives  premiums  or  con- 
tributions by  means  of  collectors,  while 
in  section  8,  a  friendly  society  is  spoken 
of  as  supported  by  voluntary  subscrip- 
tions. Now,  the  word  subscription  there 
used,  is  not  found  in  section  30.  Then 
the  general  provisions  which  occur 
throughout  the  Act,  as  sections  13  and  22, 
must  be  read  subject  to  any  limiting 
enactments  having  reference  to  the  pai> 
ticnlar    class   of    society.     The  genet  al 


rule  in  section  22,  is  thus,  as  I  think, 
qualified  by  the  words  in  section  30. 
That  section  30  was  intended  to  qualify 
something  must  be  conceded,  and  the 
only  question  really  is,  to  what  extent  it 
qualifies  section  22.  If  it  be  read  in  the 
ordinary  grammatical  sense  of  the  words, 
friendly  societies  generally  seem  to  be 
within  the  section ;  had  the  intention  been 
to  convey  a  different  meaning, the  draughts- 
man would,  I  think,  probably  have  worded 
it  thus,  "The  provisions  of  this  present 
section  apply  only  to  friendly  societies  re- 
ceiving contributions  by  means  of  collec- 
tors at  a  greater  distance  than  ten  miles 
from  the  registered  office  of  the  society 
and,  except  as  after  mentioned,  to  inda&- 
trial  assurance  companies  receiving  con- 
tributions in  like  manner."  Tried,  there- 
fore, by  this  test  the  words  of  the  section 
as  it  stands  are  inapt  for  the  construction 
sought  to  be  placed  upon  them  by  the 
appellants,  and  I  think  that  the  other 
construction  which  accords  with  the  form 
of  the  language  is  not  unreasonable  and 
expresses  the  intention  in  limitation  of 
the  general  rule  to  confer  on  friendly 
societies  and  their  members,  the  option 
of  resorting  to  a  court  of  summary  juris- 
diction for  the  settlement  of  disputes. 
The  clause  "  except  as  after  mentioned," 
may,  I  think,  be  satisfied  by  the  words  at 
the  end  of  sub-section  13,  but  it  is  not  ne- 
cessary in  the  present  case  to  decide  that 
point ;  for  I  agree  in  thinking  that  there 
was  no  ground  for  prohibiting  the  magis- 
trate here,  as  having  acted  without 
jurisdiction  over  this  friendly  society. 

Appeai  dismissed. 


Solicitors— J.  King,  for  appellant;  Junes  Neal, 
agent  for  John  Hemmsnt,  Biimingham,  for 
Holt 
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[IN  THE  OOUBT  OF  APPEAL.] 
(Appeal  from  ilu  Queen's  Bench  Dioition.) 

'tHI  0T1B8IXS8  OF  THE  FOOB 
Of  THB   TOWNSHIP  OF  THB 

Tosaias  or  valuiiL,  ahd 

THB  lUTOB  AND  COBPOBA- 
TIOH  OF  THB    BOBOUOH   Of 

Wll>8AUi   (appellants)  v. 

THB    LONDON  AND  BOBTH- 
WB8TEBN     BAILWAT      COM- 

PANT  (respondents).* 

Bate — Sanitary  Purposes  in  a  Borough 
— Dieiriot  or  Borough  Bate — Exemption 
conferred  by  Local  Act — PubUo  Heaiih 
Act,  1872  (35  §•  36  Viet.  o.  79),  ss.  3,  4,  7, 
16— -Sonttory  Low  Amendment  Act,  1874 
(37  &■  38  Vict.  c.  89),  ».  S—PMie  HeaUh 
Act,  1875  (38  ^  39  Vict.  e.  65),  «s.  10, 
207,  211. 

By  a  looaL  Aet  eommissioners  were  ap- 
pointed  in  1848,  with  power  to  levy  a  dis' 
trict  rate  for  samtary  purposes  throughout 
a  district  partly  within  and  pa/r&y  without 
the  borough  of  W. ;  by  this  Act  railways 
were  exempted  from  a  part  of  the  rate  so 
levied. 

The  Public  Health  Aet,  1872,  eonsti. 
ttded  the  borough  of  W.  an  urban  sanitary 
district,  and  the  town  council  the  samtary 
authority ;  it  enacted  that  in  the  ease  of 
the  coutukl  of  a  bormtgh  all  expenses  tn< 
eurred  under  the  Sanitary  Acts  should  be 
paid  out  of  a  borough  rate,  "  provided  that 
where  an  urban  sanitary  authority  had, 
before  the  passing  of  this  Act,  power  to  levy 
wUhin  its  district  a  rate  for  sanitary  pur- 
poses," dU  expenses  incurred  by  such 
a/uthiyrity  under  the  Samtary  Acts,  should  be 
charged  on  such  rate  unless  where  "  at  the 
tune  of  the  passing  of  this  Act  any  such 
eapeiues  were  duirgecMe  upon  the  borough 
rate."  The  defmOion  of  Sanitary  Acts  in 
section  60  did  not  include  Local  Acts. 

The  Public  Health  Act,  1875,  section  207, 
enacts  that  aU  expenses  vncunred  by  an 
urban  authorUy  in  the  exeauiion  of  this  Act, 
shaU  be  defrayed  otU  of  a  disMet  rate,  svi. 
ject  to  the  exeepUoti  "  that  ^  in  any  distri^ 
the  expenses  vncurred  by  an  urban  auiho- 
rity  (being  the  council  of  a  borough)  in  the 
execution  of  the  Sanitary  Ads,  were,  at  Ote 

*  Coram  Bramwell,  LJ.;  Bntt,  ImT.  ;  and 
Cotton,  L.J. 

Yoi.  48.— M.O. 


thM  eftheptusing  of  this  Aet,  payable  out 
of  the  borough  rcUe,  then  the  expenses  in- 
eurred  under  the  Act  shall  he  paid  out  of 
the  borough  rate.  This  Aet  gave  railways 
an  exemption  with  respect  to  district 
rates. 

By  a  local  Aet  passed  in  1876,  the  Act  of 
1848  was,  as  far  as  is  material,  repealed ; 
the  borough  of  W.  was  extended  so  as  to  in- 
elude  the  whole  of  the  commissioners'  dig- 
iriet;  the  commissioners  were  abolished  i 
the  town  couneil  was  made  the  sanitary 
authority  for  the  whole  borough,  and  suc- 
ceeded to  all  the  duties  and  powers  of  the 
eom/missioners. 

In  November,  1876,  t?ie  couneil  of  ^ 
borough  levied  a  borough  rate  for  aU  pur- 
poses, including  sanitary  expenses,  and 
declined  to  allow  the  respondents  the  ex- 
en^tion  claimed  by  them  in  respect  of 
their  railway : — 

Held  (affirming  the  judgment  of  the 
Queen's  Bench  Dvoision),  t^  the  respon- 
dentswere  entitledto  the  exemption okmned  ; 
inasmuch  as  intheboroughofW.  all  sanitary 
expenses  were,  at  the  tvtne  of  the  passing  of 
the  Act  of  1875,  payahle  out  of  a  district 
rate,  so  that  the  ease  fell  urithin  the  general 
enaetment,  and  not  within  the  first  exception 
contained  in  seUion  207  of  that  Aet. 

This  was  an  appeal  to  the  Oourt  of 
Appeal  by  the  oTerseers  of  the  poor  of 
the  foreign  of  Walsall  and  the  mayor, 
aldermen  and  btirg^eeses  of  the  borongh 
of  Walsall  £rom  a  decision  of  the  Queen's 
Bench  Division  on  a  Special  Case. 

A  borongh  rate  was  made  for  all  pniv 
poses,  inclnding  sanitary  purposes,  on 
the  9th  of  November,  1876,  by  which  the 
London  and  North- Western  Boilway 
Company  were  rated  on  the  fall  valne  at 
the  ^d  occupied  by  them  as  a  railway 
within  part  of  the  borongh  of  Walsall. 

The  company  appealed  to  the  Quarter 
Sessions,  and  on  uus  appeal  an  order  was 
made  that  the  rate  should  be  reduced, 
and  the  railway  company  were  held 
liable  to  be  rated  in  respect  of  the  land 
used  as  a  railway,  at  one-f onrth.  only  of 
the  foil  rateable  valne  thereof  in  respect 
of  all  the  sanitary  expenses  for  which  the 
rate  was  made. 

This    order  was  made  snbieot  to    a 
Special  Case  being  stated  for  we  opinion 
I 


Digitized  by 


Google 


5Q  CASSei  (iONHBpiEP  WITH 

Oveneert  of  Wahall  v.  London  and  North  WexUrn  Bail.  Oo,  {Jfp^,  Q-B. 


[N,8. 


of  ib«  (^een's  B(9nch  pivisiot^.  Tha4> 
Court  Demg  oi  opinion  ^^at  tl^e  caa^^  vaa 
go-^emei  by  tlie  decision  in  llie  Qu^en  y. 
The  "^^london  an^  Norih  Weitem  Biaikoay 
Oonyfqny  (1)  gave  formal  judgment  in 
&votir  of  the  railway  company,  from 
-which  the  OTarseers  i^id  the  oprpomtion 
appealed. 

Tl^e  material  portions  of  the  Special 
Case  were,  in  snbstai^ce,  aa  follow^ : — 

T^e"  '^roagh  of  Wt^sall  consi^te^t 
prior  to  Jn,ly,  1876,  of  the  whole  of  the 
township  of  the  borongh  of  Walsall,  and 
apart  of  the  township  ef  the  foreign  of 
Walsall. 

The  London  and  Noi^h-'V^estem  B^* 
way  pompan;  are  the  owners  and  occn- 
piers  of  land  within  that  part  of  the 
foreijpi  Ojf  Walsall  which  is  within  the 
borongh,  part  of  whic^  land  is  ns^  as  a 
railway  constmoted  under  the  poyrers,  of 
an  Aot  of  Parliament  for  puolio  oon> 
veyance. 

In  1S|48  Gommisaionera  waire  appointed 
un^er  a  locaj  Aot,  with  powers  for  im- 
provement ai^d  sanitary  purposes  over  a 
oiBtiict,  consisting  of  the  wljiole  of  the. 
township,  of  the  borough,  a  pai^t  of  the 
tonpship  of  the  foreign  lying  within  the 
borongh,  and  a  part  of  the  adjoining 
parish  of  Bnshall  lying  without  the  an- 
cient bp]|ougl^ ;  bu,t  since  added  thereto. 
This  district  did  ^ot  include  the  whole  of 
the  municipal  borough. 

The  46th  seption  of  the  Local  Improve- 
ment Act  enacted  Ijhat,  "  for  the  purpose 
of  defraying  the  costs  and  expppses  of 
carrying  this  Act,  and  the  powers,  and 
provisions  thereof  into  execution  (except 
the  purposes,  to  wluch  any  rates  to  be 
made  for  sewers,  drains  and  private  im- 
provements are  hereby .  or  by  any  Act 
incorporated  herewith,  directed  to  be 
applied^  .....  it  shall  be  lawful  for 
the  saijd  commissioners,  &om  time  to 
time,  to  make,  assess  and  levy  such  equal 
rate,  ifi  he  called  the  improvement  rate, 
fla  may  be  neceasary  for  the  pnrpoaes 
aforesaid,  not  exceeding  in  any  one  year 
three  shillinigs  in  the  pound,  of  the  full 
net  annual  value  of  the  property  included 
in  such  rate,  provided  always  that  .... 
the  occupier  of  any  Itmd  used,  as  a  rajiway 

(1)  46  I^w  J.  Bep.  M.C.  102. 


constmoted  under  tl^e  ppwer^  of  ^y  Aot 
of  Parliament  for  public  conveyance  shall 
not  be  assessed  to  any  rate  or  assessment 
made  b^  vi^^ue  of  thw  Aot  or  any  Aot 
i^corpor^^td  therewith  in  any  greater 
I^portym  in  xePpect  of  the  same  than  in 
th.9  pfropprtion  of  one-fourth  part  only  of 
tbie  net  vi^ue  thereof." 

Until  the  passing  of  the  "Public 
Health  Act,  1872,"  improvement  rates 
were  levied  under  this  local  Act,  and 
other  local  Acta  incorporated  with  it  for 
the  purpose  of  meeting  the  expenses  of 
their  execution,  and  to  all  such  ratea  the 
railway  company  was,  as  to  the  land 
within  the  district  of  the  commiasioners, 
rated  at  one-fourth  of  the  full  value  of 
the  railway. 

By  the  Public  Health  Aot,  1872,  urban 
sanitary  authorities  were  constituted. 
Section  4  provided  what  places  should  be 
urban  sanitary  diatricts,  and  who  should 
be  urban  sanitary  authorities,  and  the 
borongh  of  Walsall  became  an  urban 
sanitary  district,  and  the  town  council 
an  urban  aanitaiy  authority. 

Section  7  provided  tbat^  "subject  to 
the  provisions  of  this  Act,  the  Local 
government  Acts  shall  be  deemed  to  be  in 
force  within  the  district  of  every  urban 
sanitary  authority,  and  &om  and  after 
tixe  first  meeting  of  an  urban  sanitaiy 
authority  in  pursuance  of  this  Act,  there 
shall  be  transferred  and  attached  to  an 
urban  sanitary  authoriiy  to  the  exclusion 
of  any  other  authoii^  which  may  have 
previously  exercised  or  been  subject  to 
the  same,  all  powers,  rights,  duties, 
capacities,  liabOities  and  obligations 
within  such  district,  exercisable  or  at- 
taching by  and  to  a  local  board  under  the 
Local  Government  Acta,  and  by  and  to 
the  sewer  authority  under  the  Sewage 
Utilization  Acta,  and  by  and  to  the 
nuisance  authority  under  the  Nuisances 
Bemoval  Acts,  and  by  and  to  the  local 
authority  under  the  Common  Lodging 
Houses  Acts,  the  Artisans  and  Labourers 
Dwellings  Act,  and  the  Bakehouse  B^u- 
lation  Act,  or  by  and  to  any  of  the  said 
authorities  under  any  of  such  Acts  or 
any  Acts  amending  such  Acts. 

Section  16  provided  that  "All  ex- 
penses incurred  or  payable  by  an  urban 
sanitaiy  authority  under  the   Sanitaiy 
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Acts  sliall,  if  the  Local  Goveminent  Acts 
or  the  provisions  of  those  Acts,  with  re- 
spect to  rating,  were,  at  or  immediately 
before  the  passing  of  this  Act,  in  force 
thronghont  the  district  of  such  anthoriiy, 
or  within  a  local  government  district 
whollj  within  such  district,  be  defrayed 
in  manner  provided  by  those  Acts ;  and 
if  the  Local  Government  Acts  were  not  so 
in  force  at  or  immediately  before  the 
passing  of  this  Ac^  be  defrayed  as 
follows,  that  is  to  say — 

1.  In  the  case  of  the  council  of  a 
borough  out  of  the  borough  fund  or 
borough  rate. 

2.  In  the  case  of  improvemetit  oom- 
missionerd  out  of  any  rate  in  the  nature 
of  a  genbral  district  rate  leviable  by  them 
as  such  commissioners  throughout  the 
whole  of  their  district,  provided  thftt 
wherb  an  urban  sanitary  authority  had, 
befoK  the  passing  of  this  Act,  power  to 
lev^  within  its  district  a  rate  or  rates  for 
paving,  sewering  or  other  samitary  pur- 
poses, all  expensed  incurred  by  such 
aathority  in  the  |)efformatce  of  its  duties 
under  the  Unitary  Acts,  shall  be  defrayed 
out  of  such  rate  or  rates,  except  where 
at  the  time  of  the  passing  of  this  Act,  any 
such  expenses  were  chargeable  upon  the 
borough  fund  or  borough  rate,  in  which 
case  such  expenses  shall  continue  so 
chargeable." 

The  Sanitary  Law  Amendment  Act, 
1874,  provided  by  section  3 :  "  Whereas 
doubts  have  arisen  as  to  the  extent  and 
meaning  of  the  7th  section  of  the  principal 
Act,  be  it  therefore  declared  and  enacted 
that  the  provisions  of  the  said  section  shall 
be  deemed  to  have  applied  to  every  autho- 
rity acting  at  the  time  of  the  passing  of 
the  principal  Act  under  the  powers  con- 
ferred upon  them  by  a  local  Act,  with 
respect  to  any  sanitary  purposes,  and  that 
all  the  powers,  rights,  duties,  capacities, 
liabilities  and  obligations  of  any  autho- 
rity having  jurisdiction  under  a  local  Act 
in  the  district  of  an  urban  sanitary 
authority  at  the  time  of  the  passing  of 
the  principal  Act,  so  fbr  as  they  or  any 
of  them  related  to  such  purposes,  were 
transferred  to  and  became  attached  to  the 
tlrban  stmit&ry  authority  therein  referred 
to." 

By  the  Public  Health  Act,  1876,  sec- 


tions  5  and  6,  further  provision  is  made  for 
the  constitution  of  urban  sanitaiy  dis- 
tricts and  urban  sanitary  authorities  to 
execute  the  powers  of  the  sanitaiy  Acts 
within  such  districts. 

Section  10  provides  that:  "Where 
any  local  Act  other  than  an  Act  for  tbe 
conservancy  of  any  river,  is  in  force 
within  the  district  of  an  iirban  autho- 
rity, conferring  on  any  commissioners, 
trustees  or  omer  persons,  powers  for 
purposes  the  same  as,  or  similar  tb,  those 
of  this  Act  (but  not  for  their  own  pecu- 
niary benefit),  all  the  powers;  rights, 
duties,  capacities,  liabilities  and  dbli- 
gations  of  such  commissioners,  trustees 
or  other  persons  in  relation  to  such  pur- 
poses, shall  be  transferred  and  atttu;hed 
to  the  6aid  urban  authority." 

Section  207  provides  that:  "All  ex- 
penses incurred  or  payable  by  to  urban 
authority  in  the  execution  of  this  Act, 
and  not  otherwise  provided  for,  shall  be 
charged  on  and  defrayed  out  of  the  dis- 
trict fund  and  general  district  rate 
leviable  by  them  under  this  Act,  subject 
to  the  following  exceptions  ;  namely,  that 
if  in  ahy  district  the  expenses  i&curred 
by  an  urban  authority,  being  the  council 
of  a  borough,  in  the  execution  of  the 
sanitary  Acts,  were,  at  the  time  bf  the 
passing  of  this  Act,  payable  oat  of  the 
borough  fund  or  borough  rate,  then  the 
expenses  incurred  by  that  authority  in 
the  execution  of  this  Act,  shall  be  charged 
on  and  defrayed  out  of  the  borough  fond 
or  borough  rate,  and  that  if  in  any  dis- 
trict the  expenses  incmred  by  an  urban 
authority,  being  imjiirovement  commis- 
sioners in  the  execution  of  the  sanitary 
Acts,  were,  at  the  time  of  the  passing  at 
this  Act,  payable  out  of  any  rate  in  the 
nature  of  a  general  district  rate  leviable 
by  them,  as  such  commissioner^,  throtigh- 
out  the  whole  of  their  district,  then  the 
expenses  incurred  by  that  authority  in  the 
execution  of  this  Act  shall  be  charged  on 
and  defrayed  out  of  such  rate.  .  .  ." 

Section  211  provides,  with  respect  to 
the  levying  of  genend  district  rates 
under  this  Aet:  "The  occupier  of  any 
land  used  only  ....  as  a  railway,  con- 
stmcted  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall 
be  assessed  in  respect  of  the  same  in  the 
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proportion  of  one-fonrth  part  only  of 
Baon  net  annnal  value  thereof," 

In  July,  1876,  an  Act  of  Parliament 
was  passed  extending  the  borough  of 
WalsaJJ  bj  including  therein  that  part  of 
the  parish  of  Boshall  which  had  been 
up  to  that  date  within  &e  improvement 
commissioners'  district.  The  corporation 
Was  made  the  sanitary  authority  for  the 
extended  boroogh.  The  improvement 
cpmmissioners  were  abolished,  their 
"rights,  powers  and  interests"  were 
transferred  to  and  vested  in  the  corpora- 
tion, and  their  mortgage  debts  were 
transferred  to  and  charged  on  the  borough 
rate.  The  40th  section  and  the  greater 
part  of  the  local  Act  of  1848  were  re- 
pealed. 

In  November,  1876,  the  town  council 
resolved  that  a  borough  rate  should 
be  laid  for  aU  expenses,  including  those 
for  sanitaty  purposes,  and  the  mayor 
issned  warrants  to  the  parish  officers 
of  the  townships  of  the  borough  and 
of  the  foreign  of  Walsall  and  of  the 
parish  of  Biushall,  directing  them  to  pay 
the  sums  assessed  upon  their  townships. 
The  overseers  of  the  foreign  of  Walsall 
thereupon  assessed  certain  land  and 
buildings  of  the  railway  company  within 
their  township,  including  the  limd  used 
as  a  railway,  at  its  full  rateable  value. 

The  railway  company  appealed  against 
this  rate  to  the  Court  bi  Quarter  Sessions, 
when  judgment  was  given  in  their  &voar, 
subject  to  a  speciu  case,  and  it  was 
agreed  that  if  the  town  council  ought 
not  to  have  included  sanitary  expenses  in 
the  boroogh  rate,  but  should  have  made 
a  general  ustrict  rate  to  defray  them,  the 
rate  in  dispnte  should  not  be  quashed ; 
but  that  the  borough  rate  should  be 
amended  by  reducing  the  amount  payable 
by  the  railway  company  to  the  amount 
which  they  ought  to  pay  to  a  borough 
rate  fnroper  and  to  a  general  district  rate 
if  levied. 

The  Queen's  Bench  Division  affirmed 
the  decision  of  the  sessions,  giving  the 
rating  authorities  leave  to  appeal,  and  it 
having  been  decided  by  the  House  of 
Lords  that  there  was  a  right  of  appeal 
(2),  the  rating  authorities  now  appealed, 

(2)  Po$t,  pagt  6fi. 
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Hersoheili  and  Anstie,  for  the  appellants. 
— The  question  is,  whether  the  railway 
company  can  claim  an  exemption  of  one- 
fonrth  as  to  rates  levied  for  sanitarT  pur- 
poses, and  this  raises  the  question  whether 
the  expenses  for  sanitary  purposes  are 
payable  out  of  a  borough  or  a  district 
rate ;  if  out  of  a  borou^  rate  then  the 
respondents  cannot  ckum  this  exemp- 
tion. The  rating  authority  contends 
that  the  respondents  are  witiiin  the  first 
exception  in  section  207  of  the  Act  of 
1875.  In  1848  the  improvement  com- 
missioners were  created,  with  authority 
in  sanitary  matters  over  the  township  of 
Walsall,  part  of  the  foreign  of  Walsall, 
and  Bushall.  In  1872  the  town  council 
became  the  Urban  Sanitary  Authority, 
with  power  to  raise  money  to  defray  their 
expenses  out  of  a  borough  rate,  so  that 
at  the  time  of  the  passing  of  the  Act  of 
1875  the  expenses  incurred  by  this  urban 
authority,  which  was  also  the  council  of 
the  borough,  were  payable  out  of  a 
borough  rate ;  so  that  the  case  is  exactiy 
within  the  terms  of  the  first  exception  in 
section  207,  and  if  this  is  a  borough  rate 
the  railway  company  can  claim  no  ex- 
emption. The  extension  Act  of  1876  does 
not  afiect  this  point,  it  ozdy  added  part  of 
Bushall  to  the  borough.  Before  the  Act 
of  1875  the  town  council  could  levy  a 
borough  rate  for  sanitary  purposes  in 
psurt  of  the  district,  and  the  commissioners 
could  levy  a  district  rate  in  the  remainder. 
Now  the  town  council  have  to  levy  a 
rate  for  the  whole  district,  and  this  is  a 
borough  rate  inasmuch  as  a  borough  rate 
was  levied  under  the  Act  of  1872,  bo 
that  in  1875  some  expenses  incurred  by 
the  council,  the  sanitary  authority,  were 
payable  out  of  a  borough  rate. 

Bosanqtiet  and  B.  NeviUe,  for  the  re- 
spondents.— The  railway  company  con- 
tend that  they  are  within  the  general 
enactment  and  not  within  the  exception 
in  section  207  of  the  Act  of  1876.  That 
exception  only  applies  where  all  rates  for 
aU  sanitary  punrases  were  at  the  time  of 
the  passing  of^the  Act  paid  out  of  a 
borough  rate ;  it  does  not  apply  to  a 
case  such  as  this  where  there  were  dif- 
ferent rates  and  different  rating  authori^ 
ties,  it  applies  to  cases  where  tiiere  may 
be  throughout  a  whole  district  a  borough 
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rate,  whereas  here  the  conunisaioiiers  had 
before  the  Aot  of  1875  power  to  leyy 
rates  for  that  part  of  their  district  which 
was  not  taken  away,  and  they  could  only 
levy  a  district  rate.  The  local  Aot  of 
1876  alters  the  area  to  be  rated ;  bat  it 
leaves  the  principle  on  which  the  rate  is 
to  be  levied  unaltered,  and  the  general  law 
as  enacted  by  section  207  still  governs  this 
case.  The  provisions  of  the  local  Aot  of 
1848  were  still  in  force  in  1875,  althoogh 
ihey  bad  to  be  carried  out  by  a  different 
hoAj  of  persons.  Section  16  of  the  Act 
of  1872  only  applies  where  all  the  rates 
throoghont  a  whole  district  were  paid 
out  of  a  borough  fund,  and  as  that  was 
not  so  in  this  district,  the  railway  com- 
pany are  entitled  to  be  assessed  at  one- 
fourth  only  of  the  net  value  of  their 
land.  Moreover,  by  section  16  of  the 
Aot  of  1872  the  expenses  incurred  under 
sanitary  Acts  were  to  be  paid  oat  of  a 
borough  rate  in  certain  cases,  and  the 
definition  of  sanitary  Acts  in  section  60 
of  that  Act  does  not  include  local  Acts, 
BO  that  that  provision  cannot  apply  to 
this  case. 

BsjlHWELL,  L.J. — ^I  think  that  this 
judgment  must  be  afiSrmed.  Owing  to 
the  many  statates  which  have  to  be  con- 
sulted in  reference  to  this  matter  1  find 
no  little  difficulty  in  understanding  this 
question.  It  seems  to  me  most  con- 
venient to  consider  first  section  207  of 
the  Pnblio  Health  Aot  of  1875.  That 
section  provides  that  "All  expenses  in- 
curred or  payable  by  an  urban  authority 
in  the  execution  of  this  Act,  and  not 
otherwise  provided  for,  shall  be  charged 
on  and  de&ayed  out  of  the  district  fund 
and  general  district  rate,  leviable  by  them 
onder  this  Act,  snbject  to  the  following 
exceptions;"  and  then  foUows  the  first 
exception,  which  it  is  said  by  the  ap- 
pellwits  includes  this  case.  Tnat  excep- 
tion is  as  follows :  "  That  if  in  any  dis- 
trict the  expenses  incurred  In-  an  orban 
authority,  being  the  council  ox  a  boroogh, 
in  the  execution  of  the  Sanitary  Acts 
were  at  the  time  of  the  passing  of  this 
Aot  payable  out  of  the  borough  fond  or 
borough  rate,  then  the  expenses  incurred 
by  that  authority  in  the  execution  of  this 
Act  shall  be  charged  on  and  defrayed  oat 


of  the  borough  fund  or  borough  rate." 
It  is  therefore  necessary  that  we  should 
see  whether  at  the  time  of  the  passing 
of  the  Act  of  1875  these  expenses  were 
payable  ont  of  the  borough  rate.  I 
think  they  were  not^  and  I  think  that 
the  joint  effect  of  section  7  and  section 
16  of  the  Act  of  1872  is,  that  either  the 
power  of  the  commissioners  remained  up 
to  1875,  and  that  the  town  council  had 
no  power  to  make  a  rate  for  sanitary  pur- 
poses within  that  district,  or  else  tluttthe 
town  council  only  succeeded  to  the  powers 
which  the  commissioners  had  before ;  so 
that  I  think  there  the  effect  of  sections  7 
and  16,  when  read  with  section  8  of  the 
Sanitary  Law  Amendment  Act  of  1874i, 
is  either  that  the  power  of  the  com- 
missioners to  rate  the  district  consisting 
of  the  two  townships  and  of  Bushall  was 
renewed  so.  that  it  lasted  ap  ifi  1875,  or 
else,  if  this  be  not  so,  then  uiat  the  town 
council  only  got  the  same  power  to  levy 
a  rate  which  the  commissioners  had  be- 
fore. Without  donbt  difficulties  do  arise 
bom  putting  this  construction  on  the 
statute ;  bat  althoi^h  this  be  so  it  may 
be  said  in  favour  of  this  construction 
that,  if  the  contention  of  the  rating 
authority,  the  appellants,  were  to  prevail, 
the  result  would  be  to  heighten  the  obli- 
gation on  the  respondents  by  shifting  a 
burden  on  to  them,  and  so  to  augment 
their  burden  and  lighten  the  burden  of 
the  other  ratepayers.  I  see  no  reason  for 
adopting  this  constraction,  and  I  do  not 
think  that  the  legislature  intended  that 
such  a  result  should  be  produced.  I  think 
that  where  the  borough  rate  had  borne  the 
whole  of  the  sanitary  expenses,  or  pos- 
sibly even  part  of  those  expenses,  it  was 
intended  that  it  should  continue  to  bear 
them,  but  where  it  had  not  done  so,  then, 
I  think,  it  was  not  intended  to  bear  them 
in  the  ftiture ;  but  it  was  intended  that  a 
district  rate  should  be  made.  If  I  am 
light  in  so  thinking,  then  the  result  is 
that  there  is  no  unjust  shifting  of  liability. 
It  is  not  necessary  now  to  enquire  into 
the  reasons  for  which  the  exemption  was 
originally  granted ;  it  is  dear  that  lands 
have  in  consequence  of  this  exemption 
acquired  a  certain  value  which  wooild  be 
diminished  in  no  small  degree  were  the 
contention  of  the  appellants  to  prevail. 
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I  therefore  think,  after  considering  all 
these  sections  of  these  varions  statntes, 
that  this  appeal  must  be  dismissed. 

Bbbtt,  L.J. — I  also  think,  that  this 
judgment  mast  be  affirmed.  It  seems  to 
me  that  to  enable  the  respondents  to 
succeed,  we  mnst  find  that  in  the  now 
existing  borongh  all  the  sanitary  ex- 
penses can  only  be  defrayed  oat  of  a 
general  district  rate,  and  that  no  part  of 
them  is  payable  oat  of  the  borough  ftind. 
I  am  aware  that,  owing  to  an  arrange- 
ment made  between  the  parties  at  Qoarter 
Sessions,  the  qaestion  comes  before  us  in 
a  difPerent  form  ;  but  I  think  that  the 
real  principle  is  contained  in  what  I  hare 
stated.  I  think  that  in  the  now  existing 
boTOn^  all  the  expenses  of  the  sanitary 
authority  ore  payable  oat  of  a  general 
district  rate  and  not  oat  of  the  borongh 
fiind.  There  were  in  the  borongh  of 
Walsall,  from  184B  to  1872,  two  difierent 
authorities,  one  being  the  town  cooncil 
which  held  Sway  over  the  township  of 
Walsall  and  part  of  the  foreign  of  Walsall, 
and  the  other  the  improvement  commis- 
sioners, who  had  authority  over  part  of 
those  districts  and  over  a  part  of  Bushall 
in  addition. 

The  town  council  could  create  a 
borough  fund  by  levying  a  borough  rate 
over  the  townships  I  have  named  under 
the  Municipal  Corporations  Act ;  but  it 
had  nothing  to  do  with  the  expenses 
incurred  in  the  execution  of  sani- 
tary works.  The  local  Act  of  ISdiS 
gave  the  improvement  commissioners 
power  to  act  as  a  sanitary  authority  for 
the  township  of  Walsall,  for  part  of  the 
foreign  of  Walsall,  as  well  as  for  their 
district  outside  the  borough,  and  these 
commissioners  were  the  persons  whose 
duty  it  was  to  defray  the  expenses  of 
sanitary  works  out  of  a  district  rate  to  be 
levied  under  the  provisions  of  the  local 
Act  of  1848,  and  some  other  local  Acts 
which  have  been  passed  and  incorporated 
with  it.  These  improvement  commis- 
sioners levied  a  rate  upon  this  district, 
which  comprised,  as  I  have  said,  the 
township  of  Walsall,  part  of  the  foreign 
of  Walmll  and  part  of  Bushall.  Now 
the  railway  company,  the  respondents, 
had   a  right  to  have  this  rate  assessed 


upon  only  one-fourth  of  the  net  value  of 
their  railway.  This  privilege  or  exemp- 
tion was  given  to  them  by  the  40th  section 
"  of  the  local  Act  by  which  the  improve- 
mentoommissionerswereconstitnted.  That 
section  was  in  force  at  the  trOie  of  the 
passing  of  the  Act  of  1875,  which  is  the 
time  at  which  we  have  to  determine  out 
of  what  kind  of  a  rate  expenses  for  sani- 
tary works  were  to  be  defrayed.  That 
section  was  afterwards  repealed  by  the 
local  Act  of  1876,  while  a  similar  pro- 
vision is  found,  in  the  Public  Hmlth 
Act  of  1875,  creating  an  exemption  in 
&vour  of  railways  as  respects  general 
district  rates  to  be  levied  under  that 
Act. 

It  is  now  contended  that  this  exemption 
is  lost,  and  it  is  therefore  said  that  at 
the  time  of  the  passing  of  the  Act  of 
1875,  the  expenses  for  sanitary  works 
were  payable  out  of  a  borongh  rate. 

I  now  proceed  to  consider  the  Act  of 
1872.  I  i^^ree  with  the  opinion  expressed 
in  the  Divisional  Court,  and  I  do  not 
think  it  is  necessary  to  determine  whether 
the  improvement  commissioners  were 
continaeid  by  that  Act  as  the  sanitary 
authority  within  the  township  of  Walsall, 
and  that  part  of  the  foreign  which  was 
within  the  borough.  If  they  were  not  so 
continued,  then  by  the  joint  effect  of 
section  3  of  the  Samtary  Law  Amendment 
Act,  1874,  and  of  section  7  of  the  Act  of 
1872,  their  powers  were  transferred  to 
the  town  council. 

It  that  be  so,  then  in  the  words  of 
section  3  of  the  later  Act,  "  all  the  powers, 
rights,  dnties,  capacities,  liabilities  and 
obligations "  of  the  improvement  com- 
missioners, who  were  the  "  authority 
having  jurisdiction  under  a  local  Act  in 
the  district  of  an  urban  sanitaTy  au- 
thority at  the  time  of  the  passing  of  the 
principal  Act,"  that  is  the  Act  of  1872, 
"  were  transferred  to  and  became  attached 
to  the  urban  sanitary  authori^." 

Now  the  commissioners  had  the  power 
to  make  a  district  rate  throughout  the 
whole  of  their  district  in  order  to  defray 
the  expenses  of  sanitary  works,  and  it 
would  seem  that  with  regard  to  that  paH 
of  the  district  which  was  within  the 
borough  that  power  would  be  transferred 
to  the  town  council.    If,  however,  the 


Digitized  by 


Google 


yo^.  48.] 


THE  DUTIES  OF  MAmSTBATES. 


63 


Overseen  of  Wattall  r.  Lor\fhft  and  Nmih  Wttttn  Bqii^  Ca  (,4pp^  Q-B. 


pow^  to  levy  a  disttiot  rate  w^  traps- 
lerred,  still  the  rate  when  levied  by  the 
coonoil,  woald  be  sabjjeot  to  the  exemp- 
tion in  &Toar  of  the  railwar.  This  being 
SQ,  tiien  the  town  council  yrese  from 
1872  to  1875  the  authority  which  had 
power  to  raise  a  borough  fund  under  the 
Municipal  Corporations  Act,  and  they 
were  also  the  sanitary  authority  through- 
o.ut  the  whole  of  tiie  borough.  With 
regard  to  that  part  of  .the  borough  which 
was  originally  within  the  district  of  the 
improvement  commissioners,  the  town 
council  had  the  powers  created  by  the 
local  Act  of  1848,  tiansferzed  to  them 
as  I  have  said,  and  with  regard  to  that 
part  of  the  borough  which  was  outside 
the  district  of  the  commissioners,  the 
town  council  became  a  sanitaiy  authoril^ 
under  the  Act  of  1872,  and  irrespective 
of  the  provisions  of  (he  local  Act  of  1848, 
and  Would  in  that  part  of  the  borough 
have  fuller  powers. 

This,  then,  was  the  state  of  affiurs.  There 
could  be  levied  in  the  borough  of  Walsall 
both  a  borough  rate  and .  a  district  rate, 
a  borough  rate  which  could  be  levied 
throughout  the  whole  of  the  borough  and 
be  devoted  to  municipal  purposes  only, 
and  a  district  rate  which  the  town  coun- 
cil could  levy  within  that  part  of  the 
borough  which  had  been  within  the  dis- 
trict of  the  commissioners,  and  which  had 
been  transferred  to  the  council,  that  is 
within  the  township  of  Walsall  and  part 
of  the  foreign  of  Walsall,  a  district  which 
did  not  include  the  whole  of  the  mu. 
nicipal  borough. 

No  doubt  this  overlapping  of  districts 
and  authorities  may  lead  to  some  con- 
fusion, and  there  may  be  practical  diffi- 
culties which  will  cause  inconvenience  in 
levying  the  rates ;  but  the  solution  of 
these  difiScnlties  will  be  found  in  section 
83  of  the  Act  of  1872  (8),  and  I  agree 


(3)  86  &  36  Vict  e.  79.  sect  83.  "  The  Local 
Qorenuoent  Board  may,  on  the  application  of  the 
aanitary  authority  of  any  district,  by  provisional 
Older,  Trholiy  or  partially  repeal,  alter  or  amend 
any  local  Acts  other  than  Acts  for  the  conser- 
vancy of  rivers,  in  force  in  snch  district,  and  not 
conferring  powers  oz  privilc^^  npon  corporations^ 


with  the  opinion  expressed  by  the  Divi- 
sional Court  as  to  the  importance  of  this 
section.  Application  might  have  been 
made  to  the  Local  Government  Board, 
and  that  board  might  have  exercised  its 
legislative  ix3wer  to  alter  or  repeal  the 
inharmonious  provisions  of  the  local  Act. 
No  such  application  has  been  made,  and 
these  complications  remain  and  must  be 
dealt  with  in  the  best  way  possible. 

A  new  Act  was  passed  in  1875;  it 
repealed  for  the  most  part  former  Acts, 
and  it  consolidated  the  law,  both  altering 
it  and  in  some  cases  re-enacting  the  law 
without  material  changfes.  Section  207 
of  this  Act  is  the  determining  section 
which  fixes  the  time  at  which  we  have 
to  enquire  how  the  expenses  for  sanitary 
works  were  defrayed. 

It  is  admitted  that  the  facts  of  this 
case  bring  it  within  the  general  law 
as  enacted  in  section  207,  unless  they 
bring  it  within  the  first  exception.  1 
am  of  opinion  that  there  were  not  in 
1875  any  circumstances  which  could  bring 
the  borough  of  Walsall  within  that  ex- 
ception,  for  I  think  that  all  expenses 
incurred  for  sanitary  purposes  were, 
down  to  1875  and  at  tiie  time  of  the 
passing  of  the  Act  of  1875,  payable  out  of 
a  district  rate  and  not  out  of  a  borough 
rate. 

It  results,  then,  from  the  consideration 
of  the  statutes  by  which  this  case  is 
governed,  that  the  town  oouncil  could 
levy  a  borough  rate  for  municipal  pur- 
poses under  the  Municipal  Corporations 
Act ;  but  that  the  council  had  to  levy  a 
district  rate  out  of  which  to  defray  tUl 
the  expenses  incurred  for  sanitary  pur- 
poses, and  it  was  provided  both  by  the 
local  Act  of  1848  and  by  section  211  of 
the  Act  of  1875,  that  railways  shall  only 
be  assessed  to  a  district  rate  at  one 
fourth  of  their  net  annual  value. 

I  think,  therefore,  that  in  all  striotnees 
that  rate  is  altogether  bad  and  ought  to 
be  quashed ;  but  as  the  arrangement  is 
that  it  should  be  levied  with  the  limita- 
tion created  by  the  local  Act,  it  must  be  so 


companies,  undertakers  or  individuals  for  their 
own  pecuniary  benefit,  which  relate  to  the  same 
subject-matters  as  the  Sanitaiy  Acts." 
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leTied.  A.  distriot  rate  shonld  be  levied 
tor  all  saaitaiy  parposea  within  the  now 
existing  enlarged  borough  of  Walsall,  as 
enlargwi  by  the  local  Act  of  1876.  The 
Act  of  1876  brings  what  I  may  call  the 
Bashall  district  into  the  boroagh,  so 
eveiything  that  is  done  in  the  Bashall 
district  oomes  under  the  laws  which  affect 
the  whole  boroagh.  I  think,  therefore, 
that  the  town  oonncil  are  bound  to  eze« 
oate  sanitary  works  over  the  whole  district 
of  the  enlai^ed  boroagh,  and  to  levy  a 
eeneral  district  rate  to  pay  for  them.  The 
jadgment  of  the  Qaeen's  Bench  Division 
is  therefore  right  and  most  be  affirmed 
for  these  reasons,  which  are,  I  think,  the 
same  as  those  on  which  the  judgment  of 
the  Court  below  proceeded. 

CoTTOif,  L.J, — There  has  been  an  ar- 
rangement by  which  our  decision  is  to  be 
given,  not  on  the  validity  of  this  rate  as 
a  whole,  but  on  the  question  whether  an 
exemption  as  to  a  portion  of  the  rate  still 
exists,  so  that  the  railway  company  can 
claim  to  be  assessed  to  the  rate  at  only 
one.fonrth  of  the  net  valne  of  their 
property. 

It  is  said  on  behalf  of  the  appellants, 
the  mayor  and  overseers  of  Walsall,  who 
are  the  authorities  on  whom  lies  the  duty 
of  levying  rates,  that  the  circumstances 
of  this  case  bring  it  within  the  first  ex- 
ception contained  in  section  207  of  the 
Public  Health  Act  of  1875.  Now  that 
exception  does  not  apply  to  this  case 
unless  it  be  shewn  that  all  the  expenses 
for  sanitary  purposes  in  this  borough 
were  paid  or  were  payable  at  the  time  of 
the  passing  of  the  Public  Health  Act, 
1875,  out  <tt  the  borough  fund  or  borough 
rate. 

To  see  whether  this  was  so,  it  is 
necessary  to  refer  to  the  local  Act  of 
1848.  It  appears  that  by  that  Act  com- 
missioners were  appointed  to  exercise 
sanitary  powers  over  a  district  which 
was  partly  within  and  partly  without  the 
borough.  These  commissioners  were  the 
only  persons  who  had  power  to  execute 
sanituy  works,  and  the  rate  made  by 
them  was  the  rate  by  which  the  ex- 
penses of  sucb  works  were  to  be  defrayed, 
and  the  rate  which  they  levied  was  a  dis- 
trict rate. 


This  was  the  state  of  affiiirs  down  to 
1872,  and  the  railway  company  were  hr 
the  local  Act  then  i^  force,  and  which 
was  only  repealed  in  1876  after  the 
coming  into  operation  of  the  Act  of  1875, 
entitled  to  the  deduction  which  they  now 
claim  to  make,  so  that  it  lies  on  those 
who  contend  that  recent  legislation  has 
deprived  the  respondents  of  this  ex- 
emption to  shew  clearly  what  sections  of 
what  statutes  deprive  the  company  of 
this  right.  By  the  Public  Health  Act  of 
1872,  the  town  council  were  made  the 
urban  sanitary  authority  within  the  dis- 
trict pointed  out  by  section  4  of  that 
Act,  that  is,  as  I  understand,  for  the  whole 
of  the  borough,  save  an  outlying  piece 
of  wood  or  waste,  and  this  district  in« 
eluded  a  portion  only  of  the  distriot 
which  had  been  under  the  commissioners, 
so  that  the  Act  of  1872  transferred  to 
the  town  council  the  powers  of  the  com- 
missioners within  so  much  of  the  distriot 
as  oame  within  the  limits  of  the  urban 
sanitary  authority  as  constituted  by  that 
Act.  Section  7  of  the  Act  of  1872  is, 
however,  to  be  read  with  section  3  of  the 
Sanitary  Laws  Amendment  Act  of  1874, 
and  these  two  sections  shew  that  tilie 
powers  of  the  commissioners  under  the 
Act  of  1848  were  transferred  to  the  urban 
sanitary  authority  constituted  by  the  Act 
of  1872.  This  transfer  of  powers  was 
accompanied  by  a  transfer  of  duties  and 
liabilities,  so  that  the  obligations  which 
bound  the  improvement  commissionerB 
would  also  bind  their  transferees,  the 
urban  sanitary  authority,  that  is,  the  town 
council.  Now  the  commissioners  were 
bound  to  assess  this  railway  at  one-fourth 
of  its  net  value,  and  I  think  that  the  town 
council  who  obtained  a  portion  of  the  dis- 
trict formerly  under  the  authority  of  the 
commissioners  acquired  that  district  sub- 
ject to  the  obligations  of  the  commissioners, 
one  of  which  was  that  the  railway  was 
to  be  rated  at  only  one  fourth  of  its  full 
value. 

Beliance  was  placed  on  section  16  of 
the  Act  of  1872.  Now  it  is  not  easy  to 
construe  that  section;  but  rememboring 
that  it  is  a  sound  rule  of  construction 
that  when  a  benefit  is  given  bj  express 
enactment,  express  enactment  is  needed 
to  take  it  away,  I  think  that  section  16 
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meuiB  tbat  where  there  was  a  body  with 
Banitary  powers  and  paying  for  sanitary 
expenses  by  a  rate  not  a  boroogh  rate, 
then  there  shonld  be  a  general  district 
rate  oat  of  which  all  saoh  expenses  should 
be  paid.  I  think  that  if  section  16  is 
constmed  literally  it  will  be  found  not  to 
apply  to  this  case ;  because  the  nrban 
sanitary  anthoriW  mentioned  therein  as 
existing  before  the  passing  of  that  Act, 
did  not  exist  at  all  before  1872,  bat  was 
created  by  that  Act.  However,  it  seems  to 
me  that  the  reasonable  interpretation  is, 
that  where  any  body  had  previoasly  ex- 
ercised powers  giyen  by  that  Act  so  as 
to  provide  for  sanitary  expenses  by  a 
general  district  rate,  that  then  such  ex- 
penses shonld  still  be  provided  for  by 
a  general  district  rate.  This  was,  I 
think,  the  state  of  a&irs  down  to  1875. 
There  was,  as  regards  the  district  of  the 
township  of  Walsall  and  of  the  foreign 
of  Walsall,  power  to  pay  the  expenses  in- 
carred  ander  the  Act  of  1848,  out  of 
some  rate  other  than  the  borough  rate, 
BO  that  at  the  passing  of  the  Act  of  1875, 
there  was  a  part  of  these  expenses  in 
respect  of  which  the  railway  company 
had  a  right  to  claim  exemption,  and  that 
part  ooold  not  be  paid  out  of  the  borough 
land,  bnt  had  to  be  paid  out  of  a  district 
rate.  I  think,  therefore,  that  this  judg- 
ment should  be  affirmed. 


Judgment  ajgUrmed. 


Solicitors — Sharpe,  Parkers  &  Co.,  agents  for 
WilUnson  &  Gillespie,  Walsall,  for  appellants ; 
B.  F.  Boberts,  for  respondents. 
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"tHB  0VBB8SEBS  OF  THB  TOBIICOr 
OF  WALSALL  Ain>  THE  HATOB, 
ALDBSMEN  ASD  BOBOBSSBa 
OF  WALSALL  V.  THE  LONDON 
AND  NOBTH  WE8TBBN  SAIL- 
WAT  OOHPANT. 

Oowrt  of  Appeal — Jurisdietion — Ocue 
atated  by  Quarter  Sessions  for  the  Opinion 
of  the  Queen's  Bench  Division — Poor  Bate 
— Judicature  Act,  1873,  ss.  19,  45. 

The  decision  of  the  Queen's  BeiuA 
Division  in  the  matter  of  a  poor  rate,  first, 
is  not  a  mere  opinion  but  a  judgment 
binding  on  the  sessiotis ;  secondly,  is  an 
order  within  section  19  of  the  Judicature 
Act,  1878,  a«  interpreted  by  section  100. 
It  is  therefore  subject  to  appeal. 

On  an  appeal  by  the  respondents  to 
the  Quarter  Sessions  of  Walsall  in 
respect  of  a  rate,  an  order  of  Sessions 
was  made  on  the  Ist  of  February,  1877, 
directing  the  rate  to  be  amended,  but 
snbjeot  to  a  Special  Case  being  stated  for 
the  opinion  of  the  Queen's  Bench  Division. 

A  Special  Case  was  accordingly  stated, 
in  which  four  questions  were  set  oat  ' 
for  the  opinion  of  the  Court,  and  the 
case  concluded  as  follows: — ^"If  the 
Goort  shall  answer  the  first  question  in 
the  affirmative,  the  order  of  Quarter 
Sessions  is  to  be  confirmed.  If  the. 
Court  shall  answer  the  second,  third  or 
foarth  question  in  the  affirmative,  the 
rate  is  to  be  remitted  to  the  Court  of 
Quarter  Sessions,  to  be  amended  in  ao- 
cordance  with  the  opinion  of  the  Court." 

A  writ  of  certiorari  was  subsequently 
issued  by  consent  and  duly  returned 
with  a  schedule  containing  the  order 
of  Sessions  and  Special  Case.  A  rule 
dated  the  9th  of  May,  1877,  was  ob- 
tained by  the  appelltuats  in  tilie  usual 
form,  calling  upon  the  respondents  to 
shew  cause  why  the  order  of  Sessions 
"should  not  be  quashed  for  the  in- 
sufficiency thereof."  By  an  order  of  the 
Queen's  Bench  Division  made  on  the 
24th  of  November,  1877,  the  -rule  of  the 
9th  of  May,  1877,  was  discharged  and 
the  order  of  Sessions  affirmed.  Special 
leave  to  appeal  was  given,  and  the  case 
was  taken  to  the  Court  of  Appeal.    The 
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preliminarj  qaestion  waa  there  raised 
and  argued  hj  direotion  of  the  Court, 
whether  anj  appeal  lay  from  the  decision 
of  the  Queen's  Bench  Division.  Cock- 
bum,  L.C. J.,  and  Brett,  L.J.,  held  that  it 
waa  a  mere  opinion  without  binding 
force,  and  therefore  not  subject  to  appeal 
Bramwell,  L.J.,  and  Cotton,  L.J.,  held 
that  an  appeal  lar.  The  Court  being 
equally  divided  the  appeal  stood  dis- 
missed. 

The  appellant  then  brought  this  ap- 
peaL, 

The  judgments  delivered  in  the  Court 
of  Appeal  are  reported  47  Law  J.  Bep. 
Q.B.  711 ;  s.  o.  Law  Bep.  3  Q.B.  D.  457. 

noreeheU  and  AntUe,  for  the  appel- 
lant.— It  is  submitted  in  the  first  plaoe 
that  the  result  of  the  proceedings, 
whether  oompulsory  or  not,  is  a  judgment 
or  order  within  the  19th  section  of  the 
Judicature  Act,  1878,  as  defined  by  the 
interpretation  clause  (section  100),  and 
not  within  the  exceptions  provided  for 
by  sections  47  and  49  of  that  Act  and 
section  20  of  the  Appellate  Jurisdiction 
Act,  1876  (1).  It  is  therefore  subject  to 
appeal.  The  only  other  clause  in  the 
Judicature  Acts  affecting  the  ques- 
tion is  section  45  of  the  Judicature 
Act,  1873,  which  provides  that  the 
deoision  of  the  High  Court  of  Justioe 
shall  be  final  in  certain  matters,  of  which 
appeals  from  Quarter  Sessions  are  one, 
unless  special  leave  to  appeal  be  given. 
That  section  must  refer  to  this  class  of 
oases,  though  not  appeals  strictly  so- 
called,  for  there  ore  no  other  appeals 
for  the  section  to  apply  to.  Special 
leave  has  been  given  here. 

Next  it  is  contended  that  the  jurisdic- 
tion of  the  Queen's  Bench  Division  in 
iheee  matters  is,  and  that  of  the  Queen's 
Bench  always  was,  compulsory.  An 
examination  of  the  history  of  the  juris- 
diction shews  that  the  contrary  view  is 
erroneous.  The  oases,  Ths  King  v.  The 
Justices  of  Mommoutluhire  (2),  Tke  King 
V.  The  Justices  of  Monnumthshire  (3),  The 
King  v.  The  Justices  of  Leieestenhire  (4), 

(1)  89  ft  40  Vict.  0.  69. 

(2)  4  B.  6  0.  844. 
(8)  8  B.  &  0.  187. 
(4)  1  M.  &  8.  442. 


oited  in  the  judgmeat  of  Cookbnni,L.C  J., 
only  shew  tlui  where  the  order  of 
Sessions  is  on  the  &oe  of  it  oorreot, 
there  ia  no  appeaL  Where  the  order  is 
on  the  &oe  of  it  incorrect,  the  Court  has 
in  numberless  instances  set  it  aside. 
The  King  v.  Maiden  (5),  RysUp  v. 
Sendon  (6),  where  Lord  Holt,  C.J., 
says :  "  Where  the  justices  of  peace  do 
give  a  special  reason  for  (heir  settlement 
and  the  conclusion  which  they  make  in 
point  of  law  will  not  wanant  the  pre- 
mises, there  we  will  rectify  their  judg- 
ment. But  if  they  have  given  no  reason 
at  aU,  then  we  will  not  ravel  into  the 
fact."  To  tiie  like  effect  are  tiie  ob- 
servations of  Lord  Kenyon,  C.J.,  in  The 
King  V.  Matt  (7). 

It  is  admitted  that  a  bill  of  exceptions 
,  does  not  lie  from  the  judgment  of  the 
Quarter  Sessions,  but  in  The  King  v. 
OuUon  (8),  which  settled  the  law  upon 
that  point.  Lord  Hardwicke  said:  "To 
be  sure  it  is  a  thing  very  much  to  be 
oensuied  and  discommended,  when  an 
inferior  jurisdiction  endeavours  to  pre- 
clude the  parties  from,  an  opportunity  of 
applying  to  a  superior  jurisdiction." 
The  words  "inferior"  and  "superior 
jurisdiction"  would  be  ini^propriate  if 
there  were  no  obligation  to  accept  the 
deoision  of  the  Queen's  Bench. 

It  is  not  correct  to  say  tiiat  the  Courts 
of  Quarter  Sessions  afiSrmed  or  quashed 
the  order  appealed  against  according  to 
the  decision  of  the  Queen's  Bench.  The 
Queen's  Bench  alwavs  dealt  with  the 
order  itself.  Nor  would  the  justices  have 
power  to  do  so,  heangfuncU  ojffieio  as  soon 
as  the  order  appealed  from  is  made — The 
Queen  v.  The  Justices  of  Staffordshire  (9). 
The  Queen's  Bench  has  revived  orders 
of  Quarter  Sessions  which  it  could  not 
do  if  it  merely  gave  opinions. 

It  is  quite  true  that  there  was  no 
obligation  to  adopt  the  opinion  of  the 
Judge  of  Assize,  who  was  formerly 
consulted  by  the  justices.  But  even 
where  a  Ju^ge  of  Assize  had  been  oon- 

(5)  8  Hod.  247. 

(6)  Holt  572 ;  B.  0.  6  Mod.  416. 

(7)  6  Term  Bep.  164. 

(8)  Burr.  S.C.  64. 

(9)  7  E.  &  B.  936;  s.  c  26  Law  J.  Bep.  HC. 
179. 
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salted,  and  an  order  made  in  aooordance 
with  his  advice,  the  King's  Bench 
qnashed  the  order  npon  certiorari — The 
King  t.  BrigMweU  (10),  Stanloek  v. 
Bwnq>ton  (11).  In  The  King  y.  Natlamd 
(12),  where  the  Conrt  refaied  to  review 
the  decision  of  the  Judge  of  Assize,  it 
was  expressly  on  the  gronnd  that  the 
decision  had  been  given  npon  a  reference 
by  consent  of  the  parties.  If  the  re- 
ference were  by  the  jostioea  withont 
consent  the  Conrt  would  quash  it — The 
King  v.  Northampton  (13).  These  cases 
shew  that  the  jurisdiction  of  the  Queen's 
Bench  to  quash,  existed  contempo- 
raneously with  the  practice  of  consulting 
the  Judge  of  Assize,  and  was  totally  dis- 
tinct therefrom,  the  function  of  the  Judge 
of  Assise  being  exercised  before,  that  of 
the  Queen's  Bench  after,  the  order  of 
Quarter  Sessions.  Nor  is  there  any  au- 
thority for  the  view  that  the  latter  rose 
ont  of  the  former  and  is  comparatively 
modenr.  The  case  in  11  Will.  3.  (14) 
cited  in  snpport  of  that  view  is  in 
reality  an  authority  againet  it;  for  the 
ground  of  the  Court's  refusal  to  hear  the 
case  was  that  the  sessions  must  give 
i^eir  decision  before  the  Conrt  could 
deal  with  it.  It  is  all  the  stronger 
because  given  a  year  after  The  King  v. 
AVoenkm  (15),  in  which  a  special  order 
was  quashed  because  the  fitots  did  not 
warrant  it.  As  to  the  objection  that  the 
Quarter  Sessions  have  exclusive  jurisdic- 
tion by  statnte,  the  case  is  the  same 
in  proceedings  under  the  Conventicle 
Act^  yet  certiorari  lies  to  bring  up  a 
conviction — 2%e  King  v.  Moreley  (16). 
If  the  decision  is  merely  an  opinion, 
where  is  the  necessity  for  certiorari  7 
Why  not  state  a  Special  Case  before  the 
order  of  Quarter  Sessions  and  agree  to 
take  the  order  in  aooordance  wi^  the 
decision  on  the  case?  But  the  Conrt 
of  Queen's  Bench  repeatedly  refused  to 
advise.     In  The  Quaen  v.  Dayman  (17), 

(10)  3  Ket).  464.    . 

(11)  Ibid.  674. 

(12)  Butt.  8.C.  793. 
(18)  Cikld.  8.0.  SO. 
(14)  Anon.  2  Salk.  486. 
(16)  Holt  507. 

(16)  2  But.  1040. 

(17)  7  E.  &  B.672;   ■.  o.  26  Law  J.  B«p.  ILO. 
128. 


Lord  Campbell,  C.J.,  said :  "  We  are  not 
a  Court  of  advice,  but  of  oyer  and 
terminer;  we  sit  here,  not  to  deliver 
opinions  which  out  of  respect  to  ns  might 
be  generally  followed,  yet  which  might 
without  impropriety  be  neglected,  but  to 
deliver  judgments  which  may  be  en. 
forced ;  we  ought  not  to  give  an  opinion 
except  as  a  judgment" — The  King  v. 
BontoK  Ahhey  (18),  The  Queen  v.  Ket- 
teven  (19),  The  Queen  v.  Sutton  OoUfiM 
(20),  The  Queen  v.  Ohantrell  (21),  which 
decides  that  there  is  no  power  to  hear 
a  case  where  a  certiorari  cannot  issue. 

The  real  origin  of  the  practice  is  to  be 
found  in  the  jniisdiction  with  regard  to 
special  orders,  which  has  existed  for 
centaries,  being  part  of  the  inherent 
jurisdiction  of  the  Queen's  Bench  to  cor- 
rect the  errors  of  the  other  Courts  — 
Oolce,  4th  Inst.  71 ;  Blaeketone's  Oommen- 
tariee,  vol.  iii.  p.  42  ;  Bacon's  Abridgment, 
Conrt  of  King's  Bench  A.  3,  It  may 
be  difficult  to  discover  any  statutoiy 
anthoriiy  for  it;  but  the  Judicature 
Acts  found  it  existing  and  adopted  it  as 
part  of  the  existing  state  of  things.  The 
order  with  Special  Case  annexed  is  a 
modem  variation  in  form,  by  which  the 
facts  are  stated  in  a  schedule  instead  ot 
being  recited  in  the  order  itself. 

[LoKD  Pbnzanoi.  —  The  change  is 
analogous  to  the  substitution  of  a  case 
stated  for  the  old  special  verdict.] 

The  old  form  [for  example  of  which, 
with  recitals  at  length,  see  The  King  v.  8t, 
Bartholomew  the  Lees  (22)  ;  The  King  v. 
St  LiMs  Eospitdl  (23)  ;  The  King  v.  St 
Paul's,  Oovent  Qa/rden  (24)]  ;  is  retained 
alternating  with  the  new  all  through  the 
last  centmy  and  into  the  present — The 
King  y.  Newtgvm  (25).  There  is  no 
difference  in  the  form  of  certiorari  and 
return.  The  sohednle  to  the  letnm  is 
headed  "  Order  of  Quarter  Sessions  with 
the  accompanying  Case."     The  rule  is 


J 


18)  2  Term  E«p.  207. 

19)  i 


8aB.Bep.810;s.o.l8LawJ.Bap.U.C.78. 
(20)  48  Law  J.  Rep.  M.C.  67 ;  s.  c  Law  B«p.  9 

168.  ^ 

(21}  44  Lav  J.  Bep.  ILC.  94 ;  a  o.  Law  B«p. 
10  03.  687. 

(22)  4  Boir.  2486. 

(28)  2  Burr.  1068. 

(24)  Cold.  S.C.  168. 

(26)  1  Ad.  &  £.  238 ;  B.  c.  3  Law  J.  Bep.  H.C.  79. 
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granted  to  shew  cause  why  the  order 
shonld  not  be  quashed  for  the  insofBlciencj 
thereof.  But  taken  without  the  case  the 
order  is  perfectly  sufficient.  The  rule 
finally  made  is  always  an  absolute  order 
to  quash  or  confirm.  Thus  the  form  of 
the  records  affirms,  first,  that  the  case  is 
part  of  the  order,  secondly,  that  there  is 
compulsory  power  to  quash.  The  form  of 
the  case  supports  the  same  conclusion. 
It  must  not  ask  a  general  opinion — Tho 
Kiti^  T.  WUney  (26) — nor  an  opinion  on 
a  pfurtionlar  point,  reserving  the  final  de- 
termination to  the  magislxates,  though 
the  opinion  of  the  Judge  of  Assize  might 
be  so  taken — per  Probyn,  J.,  in  The  King 
v.  Tedfard  (27). 

With  r^^ard  to  the  objection  that  there 
is  no  power  to  enforce  the  decision  of  the 
Queen's  Bench  Division,  the  practical 
answer  is  that  the  order  of  sessions  can- 
not be  enforced  after  a  decision  against 
its  validity.  If  the  party  resists  and 
asks  to  see  the  order,  it  is  in  the  Queen's 
Bench  Division,  and  when  produced  is 
found  to  be  quashed.  Further,  the  writ 
of  certiorari  operates  as  a  auperaedeag, 
and  makes  all  subsequent  proceedings  of 
the  sessions  erroneous ;  the  whole  matter 
is  in  the  Queen's  Bench  Division,  and  if 
the  inferior  Court  proceeds,  that  is  a  con- 
tempt  punishable  by  attachment — Bacon's 
Abridgmemt,  Oertiorari  Q.  K.;  Eawhins' 
Pleat  of  the  Orovm,  Book  2,  c.  22.  s.  28,  c. 
27.  s.  62 ;  and  a  procedendo  to  send  a  case 
back  to  the  sessions  cannot  issue  without 
a  trtpertedeae  to  get  rid  of  the  effect  of  the 
certiorari — Hawmns'  Fleas  of  the  Oroum, 
Book  2.  c.  27.  B.  63 ;  and  see  the  form  in 
Comer's  Oroum  Practice,  Appendix  46. 
Nor  will  the  Court  grant  &  procedendo, 
except  in  cases  where,  there  being  a  dis- 
cretion in  the  inferior  Oonrt,  or  for  some 
other  reason,  justice  cannot  be  done  in 
the  superior — The  King  v.  Bushtvorth 
(28)  ;  The  Ring  v.  NevUle  (29). 

AlS  to  the  argument  that,  this  being  a 
submission  which  the  sessions  were  not 
bound  to  make,  they  have  not  by  sub- 
mitting to  the  Queen's  Bench  Division 
snbmitted  also  to  the  Court  of  Appeal ;  it 

'26)  6  Burr.  2684. 

[27)  Burr.  8.0.  67,  at  p.  88. 


[28)  1  New  BeasionE  Caaes  416. 

(29)  2  B.  &  Ad.  299. 


is  sufficient  to  reply  that  if  this  is  aa 
order  from  which  there  is  an  appeal,  the 
sessions  must  be  taken  to  have  known 
that  and  to  have  submitted  to  anappeaL 

[LoBD  Penzasos. — Ina  Special  Ctie  the 
Court  of  Appeal  is  not  mentioned,  but 
unless  expressly  excluded  there  is  an 
appeaL] 

As  to  the  expense,  leave  of  the  sessiona 
is  necessanr  before  going  to  the  Divisional 
Court,  and  leave  of  the  Divisional  Court 
before  going  to  the  Court  of  AppeaL 

Bosanquet  and  N.  NeviUe,  for  the  re- 
spondents.— There  are  two  questions  in 
this  case.  The  first,  which  was  not  sab- 
stantially  argued  before  the  Court  of 
Appeal  nor  dealt  with  in  the  judgment  of 
Cockbnm,  L.C  J.,  is  whether  the  Judica- 
ture Acts  intended  to  give  an  appeal  in 
Crown  practice  where  there  was  no  appeal 
before.  The  jurisdiction  of  the  Court  of 
Appeal  is  given  by  ss.  18  and  19  oi  the 
Judicature  Act,  1878 ;  the  former  trans- 
ferring the  junsdiotion  previously  vested 
in  other  Courts,  the  latter  grranting  wider 
powers  of  appeal  than  had  existed  before 
but  subject  to  rules.  Section  45  does  not 
apply.  The  appeals  therein  referred  to 
were  from  Courts  intended  to  be  formed 
by  Judges  taken  from  each  of  the  divi- 
sions. If  it  includes  any  orders  upon 
certiorari  it  must  include  all,  since  all  are 
equally  appeals  from  inferior  Courts.  But 
by  section  34  certiorari  is  assigned  to  the 
Queen's  Bench  Division,  having  been 
within  the  exclusive  cognizance  of  the 
Court  of  Queen's  Bench  in  the  exercise 
of  its  original  jurisdiction — Ex  parte  Long- 
bottom  (30).  As  to  there  being  no  other 
appeals  firom  Petty  and  Quarter  Sessions 
for  section  45  to  apply  to,  there  are  cases 
stated  under  Jervis's  Act  (31)  and 
Baines's  Act  (32),  under  which  (though 
the  ordinary  practice  is  te  send  the  case 
before  the  judgment  of  Quarter  Sessions 
and  agree  to  take  judgment  in  accord- 
dance  with  the  decision  on  the  case)  the 
Quarter  Sessions  sometimes  express  their 
opinion  subject  to  the  case  for  the 
superior  Court. 

[Thb     Lord    Chanokllok.  —  Suppose 

(80)  46  Law  J.  Bep.  M.C.  168 ;  a.  c 
Mlerdiaui,  Law  Bep.  1  03.  D.  481. 

(31)  20  &  21  Viet.  c.  48. 

(32)  12  &  13  Yict.  c  46.  a.  IL 
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orders  npon  certiorari  not  within  section 
45,  would  they  not  be  within  section  19  P] 

This  ifl  a  pnrelj  negative  argument 
directed  against  the  view  taken  by  Bram- 
well,  L.J. 

[Thx  Lobd  Ghinoxllob. — The  diffiooliy 
in  that  view  is  that,  if  within  section  45, 
the  case  is  not  within  the  jurisdiction 
of  the  Qneen's  Bench  Division  at  all,  bat 
coram  nonjvdice.^ 

The  practice  since  the  Judicature  Acts 
has  been  to  try  all  these  cases  in  the 
Qaeen's  Bench  Division.  By  section  19 
appeals  are  subject  to  rules  and  orders. 
Then  by  Order  LXII.  (which  is  part  of 
the  Judicature  Act,  1875)  nothing  in  the 
rules  affects  the  praotioe  or  procedure  on 
the  Grown  side  of  the  Queen's  Bench 
Division.  The  mode  of  appealing  there- 
fore is  not  pointed  out.  In  Oamett  v. 
Bradley  (33)  the  House  held  that  the 
Acts  and  Boles  were  to  be  read  together. 
Reading  them  together  and  looking  to  the 
fiMjt  that  there  was  no  appeal  before,  it 
seems  as  though  np  appeal  were  in- 
tended. 

The  second  question  is  whether  the 
decision  of  the  Queen's  Bench  Division  is 
anything  more  than  an  opinion,  though  no 
doubt  given  in  the  form  of  a  role  or 
order.  It  is  conceded  that  the  old  juris, 
diction  to  decide  on  special  orders  was 
part  of  the  original  jurisdiction  to  re- 
view. The  cases  in  which  certianm  was 
granted  may  be  divided  into  two  olasaes. 
The  first  was  where  indictments  or  suits 
which  might  have  been  commenced  in  the 
Queen's  Bench  were  removed  to  be  pro- 
ceeded with  there.  The  cases  of  mper- 
tedeat  and  froeeiendo  referred  to  belong 
to  this  class.  The  second  class  was 
where  there  was  a  question  whether  an 
inferior  Goart  had  legally  exercised  juris- 
diction, and  the  eerUorairi  issued  smiply 
to  a£Brm  or  qnash  an  order  or  conviction. 
Special  orders  were  granted  to  raise  that 
question.  In  the  case  in  11  Will.  8  (14) 
the  Court  refused  to  consider  a  case 
stated  in  the  alternative,  shewing  that 
the  jurisdiction  to  qnash  was  not  then 
allowed  to  be  used  to  obtain  an  opinion. 
Down  to  the  end  of  the  last  centniy  the 
orders  were  all  absolute  orders  to  qnash 

(38)  48  Law  J.  B«p.  Exch.  186 ;  s.  e.  Latr  Bep. 
9  App.  Om.  944. 


or  confirm.  But  of  late  years  the  Qneen's 
Bench  has,  although  saying  that  it  was 
not  bound  to  do  so,  answered  cases  stated 
in  the  alternative  where  the  jurisdiction 
to  quash  seemed  inapplicable — The 
Queen  v.  Morton  eum  Qraflon  (34)  ;  The 
Queen  v.  Btohe-vipon-Trent  (35);  The 
Queers  v.  We$t  Houghton  (36) ;  VmraM 
V.  The  Oroydon  Union  (37).  It  is  con- 
tended  that  the  quashing  and  confirming 
is  a  mere  form,  a  mode  of  giving  an 
opinion.  In  this  case,  though  the  rule 
goes  to  shew  cause  why  the  order  of 
sessions  should  not  be  quashed,  there  was 
in  fiujt  no  question  of  quashing  it,  the 
rate  being  admittedly  bad,  but,  as  the 
case  says,  the  order  was  to  be  confirmed 
or  the  rate  remitted  to  be  amended.  The 
proceedings  all  through  are  by  consent^ 
and  the  Special  Gase  provides  that  in 
certain  events  the  rate  is  to  be  remitted 
to  the  Quarter  Sessions  to  be  amended. 

[Lord  Pbnzakok. — ^That  is  the  agree- 
ment between  the  parties,  but  the  rule  is 
to  shew  cause  why  the  order  of  Sessions 
should  not  be  quashed.  The  Gourt  might 
deoUne  to  take  notice  of  tilie  agreement, 
and  having  the  order  before  it,  might 
deal  with  it  by  quashing  or  confirming.] 

Probably  in  The  Queen  y.  Mwrton-ewm- 
Qrafton  (84),  The  Queen  v.  Btoke-upon. 
Trent  (36),  and  VerraU  v.  The  Oroydon 
TJwon  (37),  the  order  was  to  quash  or 
confirm ;  bat  no  one  regarded  anything 
beyond  the  Special  Gase.  If  the  form  of 
the  Special  Gase  was  improper,  that 
might  have  been  an  objection  to  the  Gourt 
hearing  it  at  all — The  Quern,  v.  SvU^m 
Oolt^ield  (20).  It  was  only  by  consent 
that  it  could  be  considered,  and  there 
was  no  consent  intended  to  an  appeal. 

[Thb  Lobd  Ghasckllob. — Orders  by 
consent  are  liable  to  appeal  if  special 
leave  is  given — Judicatore  Act,  1873, 
section  497) 

HerschelX,  in  reply. — Appeals  under 
Baines's  Act  (82)  are  before  the  jndg* 
ment  of  the  Quarter  Sessions,  and  cannot 
therefore  be  described  as  appeals  from 
Quarter  Sessions.     Section  46  applies, 

(84)  10  03.  B«p.  871. 

(36)  6  Q.B.  Bep.  803 ;  s.e.  18  law  3.  Bep. 
M.C.  41. 

(86)  6  Q.S.  Bep.  80 ;  s.  e.  18  law  J.  B«p.M.C.  41. 


(87)  38  Lav  ISmes  879. 
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thoogh  the  case  was  tried  in  the  Qneen's 
Bench  DiTisioii,  for  Order  LVIII.  (rule 
11  of  Rules  of  the  Supreme  Court,  De- 
cember, 1876)  has  repealed  the  provi- 
sion as  to  Special  Divisional  Courts  for 
appeals  from  inferior  Courts.  But  it  is 
Bomcient  to  rely  on  section  19. 

Tbk  Lobd  Ghanceliob  (Eabl  Caibns). 
^Yonr  Lordships  have  heard  this  case 
▼ery  folly  and  ably  argued,  and  after 
paying  great  attention  to  it,  I  think  that 
no  doubt  exists  in  the  minds  of  any  of 
your  Lordships  as  to  the  conclusion  at 
which  yon  onght  to  arrive. 

The  respondents  were  fixed  by  a  de- 
cision of  a  Court  of  Quarter  Seesions 
with  tiie  payment  of  a  certain  rate  for 
sanitary  purposes,  but  the  overseers  of 
the  township  of  the  foreign  of  Walsall, 
as  the  sanitary  authority,  being  anxious 
to  have  a  larger  rate,  obtained  in  the 
nsual  way  in  the  Queen's  Bench  Divi- 
sion, an  order  for  a  writ  of  certioran  to 
bring  np  the  proceedings  under  which 
that  rate  was  fixed,  for  the  purpose  of 
having  it  quashed,  I  will  refer  presently 
to  the  form  of  the  proceedings.  When 
that  case  was  argued  before  the  Court  of 
Queen's  Bench,  the  order  of  the  Court 
of  Quarter  Sessions  was  not  quashed, 
but  was  confirmed,  and  thereupon  the 
parties  who  had  moved  the  Cfourt  of 
Qneen's  Bench,  namely,  the  overseers, 
moved  in  the  Court  of  Appeal  to  reverse 
the  decision  of  the  Court  of  Queen's 
Bench.  When  brought  before  the  Court 
of  Appeal,  the  objection  was  taken  by 
the  respondents  that  there  was  no  juris- 
diction in  that  Court  to  hear  the  appeal, 
the  ground  being  that,  having  regard  to 
the  natnre  of  the  sabjeot,  the  de^ion  of 
the  Queen's  Bench  Division  was  final. 

The  Court  of  Appeal,  consisting  of 
fovx  learned  members,  was  divided  in 
opinion  upon  that  point.  The  Lord  Chief 
Justice  of  England  and  Lord  Justice 
Brett  were  of  opinion  that  there  was  no 
jurisdiotion.  Lord  Justice  Bramwell  and 
Lord  Justice  Cotton  were  of  opinion  that 
there  was  jurisdiction ;  and,  under  those 
circumstftTioes,  the  decision  of  the  Queen's 
Bench  Division  remained.  Tour  Lord- 
afaipa  have  now  had  the  matter  brought 
before  this  House,  and  have  heard  it 


argued  upon  the  question  of  jurisdiction 
merely.  If  you  are  of  opinion  that  the 
decision  of  the  Court  of  Queen's  Bench 
was  not  final,  that  decision  upon  the 
merits  has  not  yet  been  reviewed  by  the 
Court  of  Appeal,  and  therefore,  in  these 
circumstances,  your  Lordships  will,  I  ap- 
prehend, take  the  course  of  sending  the 
matter  back  to  the  Court  of  Appeal,  if 
the  Court  of  Appeal  has,  in  your  opinion, 
jurisdiction  to  deal  with  it. 

That  which  is  complained  of  is  this : — 
A  judgment  of  the  Court  of  Queen's 
Bench  discharged  a  rule  niti  which  had 
been  obtained  to  shew  cause  why  the 
order  of  the  Court  of  Quarter  Sessions 
fixing  the  lower  rate  should  not  be 
quashed.  By  the  interpretation  clause 
contained  in  the  Judicature  Act  of  1873, 
the  word  "  order "  in  the  body  of  the 
Act  is  held  to  include  "rule;"  and 
tiierefore  when,  in  the  body  of  the  Act* 
we  read  the  wwd  "  order,"  we  read  it  as 
if  the  word  "rule"  was  also  contained 
there.  Now  the  19th  section  of  the  Judi- 
cature Act  of  1873  provides  that  "tiie 
Court  of  Appeal  shall  have  jurisdiction 
and  power  to  hear  and  determine  appeals 
tram,  amj  judgment  or  order,  save  as 
hereinafter  mentioned,  of  Her  Majesty's 
High  Court  of  Justice,  or  of  any  Judges 
or  Judge  thereof."  The  words  "  save  as 
hereinirfter  mentioned,"  it  is  agreed,  refer 
to  particular  exceptions  afterwards  made 
as  to  costs  and  as  to  orderti  by  consent, 
and,  having  regard  to  the  enactment 
passed  afterwards,  and  which  is  to  be 
read  as  one  with  the  Judicature  Act, 
these  exceptions  would  also  include  cases 
where  decisions  of  the  •  primary  Courts 
are  made  final  by  Act  of  Parliament. 
But  none  of  those  exceptions  applies  to 
the  present  case,  and  therefore,  for  the 
present  purpose,  the  section  may  be  read 
as  if  the  words  "save  as  hereinafter 
mentioned "  were  omitted ;  and,  as  I 
have  said,  it  is  to  be  read  as  if  the  word 
"  order "  included  the  word  "  rule." 
Beading  it  in  that  way,  your  Lordships 
find  tlut  it  is  enacted  that  the  Court  of 
Appeal  shall  have  jurisdiction  to  hear 
and  determine  appeals  from  any  role  of 
the  Queen's  Bench  Division. 

If  the  matter  rests  there,  I  own  I  do 
not  think  it  is  open  to  doubt  that  these 
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olear  and  definite  words  of  the  Legiala- 
tore  mnst  have  their  fall  effect  given  to 
them.  Your  Lordships  have  here,  on  the 
one  hand,  a  role  of  the  Queen's  Bench 
Division,  and  70a  have,  on  the  other 
hand,  an  enactment  that  every  mle  of 
the  Qneen's  Bench  Division  ia  to  be  open 
to  appeal.  That  being  so,  unless  there 
is  something  more  which  has  not  jet 
been  bronght  forward,  those  clear  words 
mnst  have  e£feot  given  to  them,  and  it 
lies  upon  those  mio  wish  to  out  down 
their  effect,  to  shew  how  that  is  to  be 
done. 

Now  the  way  in  which  it  is  attempted 
to  be  done  is  ijhis  : — It  is  said  that  in  the 
particular  matter  which  here  came  be- 
fore the  Queen's  Bench  Division,  the 
Court  of  Queen's  Bench,  when  it  existed 
as  a  separate  Court,  did  not  act  by  virtue 
of  its  ordinary  jurisdiction,  and  did  not 
indeed  act  by  analogy  to  its  contentioua 
jurisdiction,  in  the  ordinary  sense  of  that 
term,  but  acted  in  a  consultative  manner 
— ^to  use  the  expression  of  the  Lord  Chief 
Justice — that  it  was,  as  it  were,  consulted 
by  a  Court  of  Quarter  Sessions,  and  the 
Court  of  Quarter  Sessions,  it  is  suggested, 
never  parted  with  a  case  upon  which  it 
was  consulting  the  Court  of  Queen's 
Bench,  but  in  some  way  kept  seisin  of  the 
case,  until  it  had  obtained  the  opinion  of 
the  Court  of  Queen's  Bench,  and  then, 
when  it  had  obtained  that  opinion,-  pro- 
ceeded to  act  by  virtue  of  ite  own  juris- 
diction, that  is  to  say,  its  jurisdiction  as 
a  Court  of  Quarter  Sessions. 

If  that  had  been  the  case,  if  that  was 
am  accurate  representation  of  the  juris- 
diction, no  doubt  an  element  of  difficulty 
might  be  interposed.  It  would  then  have 
to  be  considered  whether  really  what  your 
Lordships  have  before  you  was  a  rule  or 
an  order  of.  the  Court  of  Queen's  Bench 
at  all.  But  I  apprehend  that  that  is,  I 
must  say,  an  inaccurate  view  of  the  juris- 
diction exercised  by  the  Court  of  Qneen's 
Bench.  As  it  seems  to  me,  that  jurisdic- 
tion may  be  stated  very  shortly,  and  there 
is  really — I  say  it  after  hearing  all  that 
has  been  said  on  both  sides — ^little  or  no 
controversy  upon  the  subject.  The  Court 
of  Quarter  Sesaions  was  in  the  first  in- 
stance the  Court  of  Appeal  before  which 
objections  to  rates  of  tlus  kind  were  to  be 


brought.  When  the  Court  of  Quarter 
Sessions  had  determined  a  rate,  that  deter- 
mination was,  as  a  general  mle,  final,  upon 
the  merits.  There  was  no  Court  of  Appeal 
in  the  ordinary  sense  of  the  term  before 
which  the  facts  upon  which  the  Court  of 
Quarter  Sessions  had  proceeded  could  be 
brought  by  way  of  review.  But  the  Court 
of  Quarter  Sessions,  like  every  other  in- 
ferior Court  in  the  kingdom,  was  open  to 
this  proceeding ;  if  there  was  upon  the 
fiftoe  of  the  order  of  the  Court  of  Quarter 
Sessions  anything  which  shewed  that  that 
order  was  erroneous,  the  Court  of  Queen's 
Bench  might  be  asked  to  have  the  order 
brought  into  it^  and  to  look  at  the  order, 
and  view  it  upon  the  face  of  it,  and  if  the 
Court  found  error  upon  the  &ce  of  it,  to 
put  an  end  to  its  existence  by  quashing 
it ;  not  to  substitute  another  order  in  its 
place,  but  to  remove  that  order  out  of  the 
way,  as  one  which  should  not  be  used  to 
the  detrimdit  of  any  of  the  sabjeots  of 
Her  Majesty. 

That  jurisdiction  of  theConrtof  Qneen's 
Bench  was  found  in  many  oases,  in  refer- 
ence to  the  quarter  sessions,  a  useful 
jurisdiction.  It  appears  ferther,  if  we  go 
back  to  the  ancient  history  of  quarter 
sessions,  that  the  quarter  sessions  had  a 
power  (the  exact  limit  of  which  perhaps 
it  is  not  necessary  now  to  define),  if  they 
were  in  difficulty,  of  applying  to  the 
going  Judge  of  Assize  and  asking  his 
advice  and  aBsistance  in  making  an  order. 
An  appeal  to  the  Judge  of  Assize  of  that 
kind  was  not  a  parting  by  the  Court  of 
Quarter  Sessions  with  its  jurisdiction,  but 
was  really  that  which  is  spoken  of  by 
the  Lord  Chief  Justice,  a  "  consultative  " 
act  on  the  part  of  the  Court  of  Qnarter 
Sessions,  the  Court  of  Quarter  Sessions 
still  retaining  and  exercising  its  jurisdic- 
tion after  tiie  consultation  had  taken 
place.  But  supposing  that  the  Coort  of 
Quarter  Sessions  did  not  adopt  that 
course,  there  was  still  another  mode  by 
which  any  question  of  law  which  appeared 
to  the  Court  of  Quarter  Sessions  doubt- 
ful, might  be  left  open  for  the  exercise  of 
the  judgment  of  a  higher  tribunal.  All 
that  wss  necessary  was  that  the  Court  of 
Quarter  Sessions,  in  making  its  order, 
should  not  make  it  an  nnspeaking  or  un- 
intelligible order,  but  should  in  some  way 
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state  upon  the  &oe  of  the  order,  the  ele- 
ments which  had  led  to  the  dedsion  of 
the  Court  of  Quarter  Sessions.  If  the 
Court  of  Quarter  Sessions  stated  upon 
the  face  of  the  order,  bj  way  of  recital, 
that  the  facts  were  so  and  so,  and  the 
grounds  of  its  decision  were  such  as  were 
so  stated,  then  the  order  became,  upon  the 
fikce  of  it,  a  speaking  order ;  and  if  that 
which  was  stated  upon  the  &oe  of  the 
order,  in  the  opinion  of  any  party,  was 
not  such  as  to  warrant  the  order,  then 
that  party  might  go  to  the  Court  of 
Queen's  Bench  and  point  to  the  order  as 
one  which  told  its  own  story,  and  ask  the 
Court  of  Queen's  Bench  to  remore  it  by 
certiorari,  and  when  so  removed  to  pass 
judgment  upon  it,  whether  it  should  or 
sh<»ld  not  be  quashed.  In  that  case,  as 
I  said  just  now,  the  jurisdiction  of  the 
Court  of  Queen's  Bench  was  merely  a 
jurisdiction  to  leave  the  order  standing 
or  to  remove  it  out  of  the  way.  It  was 
not  a  jurisdiction  to  substitute  for  it  an- 
other or  a  different  order ;  that  would  be 
making  the  Court  of  Queen's  Bench,  in 
the  ormnary  sense  of  the  term,  a  Court  of 
re-hearing  or  of  app>eal.  Now,  if  that  is 
the  jurisdiction  of  the  Court  of  Queen's 
Bench,  it  is  not  a  jurisdiction  which  in 
any  respect  can  be  called  a  consultative 
jurisdiction ;  it  is  a  jurisdiction  of  the 
Court  of  Queen's  Bench  as  a  Court  higher 
than  the  Court  of  Quarter  Sessions  to 
overthrow  and  destroy  an  act  of  the  Court 
of  Quarter  Sessions,  and  to  remove  it  out 
of  the  way. 

But  then  that  being,  as  I  think  it  is, 
clear  from  the  oases  which  have  been 
cited,  the  origin  of  the  jurisdiction  and 
the  form  in  which  the  jurisdiction  really 
was  exercised  during  the  greater  part,  if 
not  the  whole,  of  the  last  centuiy,  it  is 
obvious  firom  the  more  modem  cases  which 
have  been  cited,  that  although  that  juris- 
diction has  not  changed  in  substance, 
there  has  been  some  change  in  the  form 
in  which  it  has  been  appealed  to.  In 
modem  times  the  practice  has  grown  up, 
and  a  very  wholesome  and  useful  practice 
it  is,'  of  obtaining  opinions  from  the 
Coutts  upon  Special  Cases.  All  Courts 
have  &om  time  to  time  had  powers  g^ven 
to  them  to  answer  questions  put  to  them 
upon  Special  Gases.     And  whereas  in  the 


earlier  times  the  orders  of  Courts  of 
Quarter  Sessions  did  nothing  more  than 
state  by  way  of  recital  the  &ots  which  the 
Court  had  found,  and  then  add  the  order 
which  the  Court  had  made,  the  more 
modem  cases  from  the  Courts  of  Quarter 
Sessions  seem  to  have  assumed  rather 
the  form  of  Special  Cases  as  to  which,  in 
language  loose,  but  not  altogether  inaccu- 
rate, it  has  been  said  that  the  Court  of 
Quarter  Sessions  asks  for  the  opinion  of 
the  Court  of  Queen's  Bench.  In  the  very 
case  before  your  Lordships,  although  in 
form  you  find  that  the  dissatisfied  party 
first  applied  for  a  eertiorari,  and  then  de- 
tained a  rule  nwi  to  quash  the  rate,  and  on 
the  oertioran  the  order  of  the  Court  of 
Quarter  Sessions  was  brought  up  and  the 
Case  appended  to  the  order ;  stOl,  when 
you  look  at  the  Case  itseUI  you  find  that 
the  parties  who  stated  that  Case,  were 
obviously  under  the  impression  that  they 
could  induce  the  Court  of  Queen's  Bench, 
if  it  did  not  simply  confirm  the  order  of 
the  Court  of  Quarter  Sessions,  to  answer 
a  series  of  questions,  after  which  the  Case 
might  be  sent  back,  supposing  the  rate 
not  to  be  confirmed,  to  the  Court  of 
Quarter  Sessions,  so  that  the  rate  might 
be  amended  or  modified  acoording  to  the 
answers  so  obtained  from  the  Court  of 
Queen's  Bench. 

Now,  it  is  quite  true  that  this  form  of 
the  case  has  given  a  certain  colour  to  the 
argrument  that  the  Queen's  Bench  Divi- 
sion was  applied  to  for  the  purpose 
of  advice  and  consultation,  and  not  for 
the  purpose  of  Tnaking  an  order.  But 
that  is  simply  upon  the  form  of  the 
Special  Case.  The  form  of  the  proceed- 
ings before  the  Queen's  Bench  Division 
is  dear  and  nnmistakeable.  In  the  old, 
the  oriffinal  form  which  indicates  the 
foundation  and  the  ground  of  the  juris- 
diction, the  dissatisfied  party  simply  called 
upon  the   Court  of  Queen's  Bench    to 

3uash  the  order  made  by  the  Court  of 
Quarter  Sessions.  When  that  application 
was  made  to  the  Queen's  Bench  Division, 
the  Queen's  Bench  Division  might,  as  it 
seems  to  me,  very  well  decline  to  answer 
the  varions  forma  of  questions  which  I 
find  put  in  the  Special  Case ;  but  whether 
it  did  or  did  not  so  decline,  the  party 
who  objected  to  the   rate   and  to  the 
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order  of  £he  Court  of  Qaarter  Seasions, 
had  a  r^bt,  if  that  order  was  an  invalid 
one,  to  hare  it  quashed  and  removed  out  of 
the  way,  and  the  circnmstance  that  there 
were  appended  to  the  Special  Case  the 
aeries  of  questions  to  which  I  have  re- 
ferred, conid  not  in  any  way  destroy  that 
right  of  the  suitor,  if  he  was  otherwise 
entitled  to  an  order  qnashine  the  order 
of  the  Court  of  Qaarter  Sessions.  That 
is  all  that  I  have  to  observe  upon  the 
form  of  the  Special  Case.  It  has  given 
rise  to  a  little  difficulty,  but  to  no  diffi- 
culty which  is  serious  when  the  whole  of 
the  circnmstancos  are  looked  at. 

I  will  only  add  that  I  have  proceeded 
upon  the  view  of  the  19th  section  of  the 
Judicature  Act.  I  am  not  persuaded 
that  the  45th  section  has  anything  to  do 
with  the  question.  It  seems  to  me  that 
it  is  quite  sufficient  to  look  upon  this  as 
what  it  was,  namely,  a  mle,  that  is  to 
say  an  "  order  "  of  the  Queen's  Bench 
Division,  to  see  that  it  was  appealable 
unddr  the  19th  section,  and  to  see  that 
if  leave  to  appeal  was  necessary  (of 
which  at  present  I  am  not  convinced), 
that  leave  was  given  in  the  present  case. 

I  shall,  therefore,  humbly  recommend 
j-onr  Lordships  to  declare  that  the  Court 
of  Appeal  had  jarisdiction  to  hear  and 
to  determine  this  appeal  upon  the  merits, 
and  to  remit  the  case  to  the  Court  of 
Appeal  with  that  declwnition.  But,  look- 
ing to  the  fact  that  the  Judges  in  the 
Court  of  Appeal  were  equally  divided, 
and  that  therefore  it  was  necessary  to 
bring  this  case  to  your  Lordships'  House, 
and  looking  still  more  to  the  fact  that 
(he  difficulty  or  doubt  in  the  case  ap- 
pears to  have  been  one  rather  pressed 
upon  the  respondents  in  the  Court  of 
Appeal  by  the  Court  thao  strenuously 
urged  by  themselves,  I  think  I  should 
ask  yonr  Lordships  to  say  at  the  same 
time  that  there  should  be  no  costs  on 
either  side  in  respect  of  this  appeal. 

LoED  Pbnzakce.— I  entirely  agree  with 
what  has  fallen  from  my  noble  and 
learned  friend. 

I  confess  that  I  feel  inclined  to  base 

my  judgment    in   this  matter    entirely 

upon  the  simple    proposition  that    the 

Judicature  Act  says  that  there  shdl  be 

Vol.  <8.-M.C. 


an  appeal  from  all  judgments  and  orders 
of  the  High  Court  of  Justice,  and  the 
interpretation  clause  of  the  Act  says 
that  a  "  rule  "  is  an  "  order,"  and  oonse* 
quently  the  19  th  section  is  to  be  read  as 
S  it  included  the  word  "  mle."  If  there 
is  to  be  an  appeal  from  all  rules  and  orders 
according  to  the  words  of  the  statute,  it 
seems  to  me  that  it  would  require  an 
overwhelmingly  strong  case  to  make  out 
that  any  particular  proceeding,  which  is 
of  the  character  of  the  present,  does  not 
fall  within  that  enactment. 

Now  the  ground  on  which  the  sup* 
posed  exception  is  placed  is  shortly  this, 
that  this  is  not  a  "  rule  "  or  "  order  "  of 
the  Court  within  the  purview  of  the  Act, 
because  the  function  of  the  Court  of 
Queen's  Bench  was,  and  that  of  the 
Qaeen's  Bench  Division  in  these  matters 
is,  a  purely  consultative  one ;  that  it  is  the 
giving  of  an  opinion  and  not  the  making 
of  a  judicial  order  in  the  exercise  of  the 
ordinary  jurisdiction  of  the  Court.  The 
oases  which  the  learned  counsel  for  the 
appellants  have  brought  before  the  House 
appear  to  me  to  establish  conclusively 
that  that  is  not  a  true  view  of  the  func- 
tion which  the  Court  of  Queen's  Bench, 
before  the  Judicature  Act,  discharged  in 
respect  of  these  cases.  The  oases  are 
numerous  to  shew  that  the  Court  of. 
Queen's  Bench  was  in  the  habit  of  deal- 
ing with  and  reviewing  these  orders  of 
an  inferior  Court  upon  the  faoe  of  them, 
and  if,  upon  the  face  of  them,  they  were 
found  insufficient,  of  quashing  them.  If 
they  were  not  found  insufficient,  then  they 
would  not  be  quashed,  that  is  to  say, 
they  would  be  affirmed.  That  was  the 
function  which  the  Court  discharged, 
and  it  discharged  that  function  at  a  time 
when  the  Courts  of  Quarter  Sessions 
were  still  in  the  habit  of  consulting  the 
Judges  of  Assize,  as  is  shewn  by  the  two 
cases  that  were  cited  by  the  learned 
counsel  from  Burrow.  The  practice  was 
for  the  Quarter  Sessions,  when  they  were 
in  doubt  upon  a  question  of  law,  to  con- 
sult the  Judge  of  Assize,  but  notwith- 
standiug  that,  the  Court  of  Queen's  Bench 
at  that  time  exercised  the  same  jurisdic- 
tion which  it  did  up  to  the  time  when 
the  Judicature  Act  passed,  of  quashing 
anv  order  of  a  Court  of  Quarter  Sessions 
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for  aaj  insafficienoy  which  appeared  upon 
tiie  fiice  of  it.  Of  course  until  the  Court 
of  Quarter  Sessions  set  out  some  facta 
upon  the  &ce  of  their  orders,  the  Court 
of  Queen's  Bench  could  not  interfere 
with  them  except  upon  matters  of  form, 
but  whenever  they  did  set  out  facts,  and 
it  is  shewn  that,  I  may  say  for  centuries, 
the  practice  was  to  set  them  out  when- 
ever the  justices  at  Sessions  had  doubts, 
the  Court  of  Queen's  Bench  dealt  with 
the  facts  as  they  appeared  upon  the  &ce 
of  the  order,  pronounced  the  order  suffi- 
cient or  insufficient,  and  quashed  it  if  the 
Court  saw  reason  to  do  so. 

Now  the  action  of  the  Court  of  Queen's 
Bench  in  this  matter  cannot  be  considered 
consultative  merely  if  the  result  of  what 
was  done  was  to  make  an  order  which 
dealt  with  the  proceeding  itself  and  put 
an  end  to  the  very  order  of  the  Quarter 
Sessions.  If  the  action  of  the  Judges  of 
the  Queen's  Bench  in  the  matter  was 
purely  consultative,  it  would  follow  that 
*  they  would  remit  in  some  form  the  result 
of  that  advice  and  consultation;  to  the 
Court  of  Quarter  Sessions,  and  that  the 
Court  of  Quarter  Sessions  would  act  upon 
it.  But,  as  was  well  pointed  out  by  the 
learned  counsel  for  the  appellants,  the 
certiorari  itself  bringing  up  the  proceed- 
ings, independently  of  the  order  subse- 
quently made  upon  it,  put  an  end  to  all 
farther  jurisdiction  in  the  Court  of 
Quarter  Sessions  to  deal  with  the  matter. 
Therefore,  the  Judges  of  the  Queen's 
Bench  then  had  the  proceeding  before 
them,  and  could  either  quHsh  it  or  could 
let  it  stand,  but  the  magistrates  in  quarter 
sessions  were  then  fundi  officio,  they 
could  no-  longer  deal  with  the  matter 
either  by  way  of  affirming  or  of  quashing 
the  order. 

It  seems  to  me,  therefore,  that  it  is 
abundantly  made  out  that,  according  to 
the  old  practice  of  the  Court,  the  func 
tion  of  the  Court  of  Queen's  Bench  was 
that  which  has  been  contended  for, 
namely,  to  consider  an  order  of  a  Court 
of  Quarter  Sessions  upon  the  fEtoe  of  it, 
and  if  the  facts  were  stated  upon  the  face 
of  the  order,  to  deal  with  them  as  they 
appeared  upon  those  proceedings,  and  to 
apply  the  law  to  those  facts,  and  then 
either  to  affirm  the  order  or  to  quaah  it. 


That  being  so,  the  question  arises 
whether  any  change  has  been  ^ected  of 
late  years  which  ought  to  lead  to  a  dif> 
ferent  result  as  regards  this  appeal.  Now 
from  The  Queen  v.  Kesteven  (19),  in  which 
Lord  Denman  protested  against  what 
had  been  done  [as  referred  to  in  the  case 
of  The  Queen  v.  Sutton  OoUAM  (20)],  it 
does  seem  that,  at  first,  when  attempts 
were  made  to  vary  this  mode  of  proceed- 
ing, the  Court  of  Queen's  Bench  re- 
pudiated accepting  any  function  of  the 
kind  that  that  Court  was  asked  to  dis- 
charge. The  Judges  were  asked  to 
answer  certain  questions  for  the  informa- 
tion of  the  parties,  but  they  positively 
refused  to  do  that,  and  said,  "  No ;  our 
business  is  to  say  whether  this  order  is  a 
good  one  or  a  bad  one ;  if  it  is  good  it 
must  remain;  if  it  is  bad  it  must  be 
quashed ; "  but  they  held  that  the  Court 
was  not  justified  according  to  the  practice 
in  answering  questions.  Notwithstanding 
that,  it  seems  that,  in  modem  times,  the 
practice  has  from  time  to  time  grown  up, 
of  putting  before  the  Court  something 
like  an  ordinary  Special  Case  in  an 
action,  and  of  asking  the  Judges,  in  ac- 
cordance with  the  findings  on  certain 
questions  of  fact,  to  give  certain  direc- 
tions and  remit  the  case  to  the  Court  of 
Quarter  Sessions.  And  there  is  no  doubt 
that  the  Special  Case  in  this  particular 
case  does  something  of  that  kind.  The 
petition  at  the  end  of  the  case  is  that  "  If 
the  Court  shall  answer  the  first  question 
in  the  affirmative,  the  order  of  Quarter 
Sessions  is  to  be  confirmed.  If  the  Court 
shall  answer  the  second,  third  or  fourth 
questions  in  the  affirmative,  the  rate  is  to 
be  remitted  to  the  Court  of  Quarter 
Sessions  to  be  amended  in  aocordance 
with  the  opinion  of  the  Court." 

But  although  that  is  so,  there  is  in  this 
case,  as  I  suppose  there  is  also  in  those 
cases  in  which  this  sort  of  practice  has 
grown  up,  an  order  of  the  Court  of 
Quarter  Sessions  to  begin  with.  Now, 
when  ordinary  Special  Cases  are  submit- 
ted to  the  opinion  of  a  Court  of  Common 
Law,  the  practice  has  never  been  that 
there  is  a  judgment,  and  then  a  Special 
Case,  and  that  in  accordance  wita  the 
'  opinion  of  the  Court  upon  that  Special 
Case,  that  judgment  should  be  affirmed  or 
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Bet  aside,  bat  the  parties  alwaTS  ^ree, 
after  stating  the  facts,  that  if  the  Court 
shoidd  be  of  opinion  one  way,  judgment 
shall  be  entered  one  way,  and  u  the 
Court  should  be  of  opinion  another  way, 
indgment  shall  be  entered  otherwise. 
That  is  the  form  it  asstunes  when  the 
function  is  purely  consultatiTe.  But 
here  the  case  starts  with  an  order  formally 
made  by  the  Court  of  Quarter  Sessions. 
At  the  same  time  it  is  evidently,  upon  the 
face  of  it,  intended  by  the  parties  to  ask 
the  Court  to  go  out  of  the  way  of  its 
proper  legal  jurisdiction  and  to  give 
answers  upon  certain  questions.  Now  I 
agree  with  my  noble  and  learned  friend, 
that  when  a  case  was  brought  up  on 
certiorari,  and  when  one  of  the  parties 
had  moved  for  and  obtained  a  rule  to 
shew  cause  why  the  order  of  the  Court 
of  Quarter  Sessions  should  not  be 
quashed,  it  would  be  quite  competent  to 
tiie  Judges  of  the  Court,  if  they  thought, 
upon  the  &ce  of  the  Special  Case,  and 
upon  the  fitots  therein  stated,  that  the 
order  was  a  bad  one,  to  quash  it,  and 
they  might  do  that  although  the  parties 
may  only  have  asked  them  to  give  cer- 
tain directions  to  the  Court  of  Quarter 
Sessions  as  to  the  way  in  which  the 
sessions  should  deal  with  their  order. 
Having  before  them  the  order  made  by 
the  Quarter  Sessions,  and  having  before 
them  the  facts  upon  which  that  order 
was  made,  and  coming  to  a  leg^  conclu- 
sion that,  upon  those  &cts,  the  order  was 
one  that  was  contrary  to  law,  it  was  per- 
fectly competent  to  the  Judges  of  the 
Court  of  Queen's  Bench  to  do  what  those 
who  applied  to  that  Court  for  a  rule  asked 
that  tiioj  should  do,  namely,  to  quash  the 
order. 

Under  these  circumstances,  therefore, 
although  some  little  diflBculty  has,  I 
think,  been  introduced  into  the  discussion 
of  this  case,  by  reason  of  the  form  in 
which  the  parties  have  endeavoured  to 
obtain  the  opinion  of  the  Court  of  Queen's 
Bench,  I  nevertheless  think,  looking  at 
the  nature  of  the  proceeding,  which  is 
what  this  House  has  to  deal  with,  that  it 
is  a  proceeding  in  which  the  Court  of 
Queen's  Bench  is  asked  to  exercise  its 
original  fonction  of  quashing  an  order 
said  not  to  be  legally  made ;  and  conse- 


quently there  is  no  more  reason  why  this 
order  or  this  rule  should  not  be  made  the 
subject-matter  of  an  appeal,  than  any 
other  order  or  rule  which  the  Court  may 
make.  Therefore  I  entirely  agree  with 
what  my  noble  and  learned  friend  has 

proposed. 

« 

LoBD  O'Haqin. — ^I  wish  to  be  under- 
stood as  basing  my  opinion  upon,  it  seems 
to  me,  the  plain  meaning  of  the  19tfa 
section  of  the  Judicature  Act,  as  aj^li- 
cable  to  the  undisputed  facts  in  this  case. 
We  have  to  consider  a  "  rule  "  of  Court, 
which,  according  to  the  interpretation 
clause  of  the  Act,  is  to  be  held  to  be  an 
"  order."  We  have  a  section  of  that  Act 
giving  full  jurisdiction  to  the  Court  of 
Appeal  to  review  every  judgment  or 
"  order,"  with  certain  specified  exceptions, 
and  I  cannot  discover  any  sufficient  reason 
for  thinking  that  the  rule  with  which 
we  have  to  deal  was  not  a  legitimate  sub- 
ject of  appeal.  I  wish  to  rest  my  con- 
currence with  the  proposal  of  my  noble 
and  learned  friend  expressly  upon  that 
ground,  because  I  am  not  satisfied  that 
we  45th  section  can  be  safely  reUed  on 
for  the  purpose  of  sustaining  it. 

The  judgments  of  two  of  the  learned 
Judges  in  the  Court  below  have  been 
founded  on  the  view,  that  the  character 
of  the  jurisdiction  of  the  Court  of  Queen's 
Bench  is  consultative  and  not  mandatory. 

That  Court  has,  as  we  all  know — we 
have  heard  many  authorities  cited  on  the 
point,  perhaps  unnecessarily — a  supreme 
control  over  inferior  jurisdictions,  and  its 
general  relation  to  such  jurisdictions  is 
certainly  not  consultative.  It  dictates 
and  controls  ;  it  does  not  merely  advise. 
No  doubt,  originally,  th^  Court  of  Quarter 
Sessions,  in  cases  such  as  that  before  us, 
made  decisions  from  which  there  was  no 
appeal ;  and  I  am  not  prepared  to  go  with 
the  argument  that  there  has  been  such  a 
change  introduced  through  the  Judicature 
Act  as  would  justify  us,  under  its  provi- 
sions, in  assuming  the  existence  of  an 
appeUate  authority  in  cases  of  the  kind. 
But  there  has  been  undoubtedly  an  estab- 
lished practice  so  long  existing,  as  to 
forbid  us  now  to  call  it  in  «inestion, 
enabling  the  Court  of  Quarter  Sessions 
to  put  itself  in  relation  with  the  Court  of 
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Qaeen's  Bench  for  the  purpose  of  being 
directed  and  controlled  as  to  its  own 
action.  It  can  state  a  case  and  leqoiie 
an  answer ;  but  the  answer  given  is 
anthoritatiTe  and  decisive.  Here  a  case 
was  dnly  stated,  and  when  that  was  done 
the  jarisdiction  of  the  Qaeen's  Bench 
attached  npan  the  whole  matter  sabmittod 
to  it.  The  power  of  the  inferior  Court 
was  ^ne ;  and  the  superior  tribunal  made 
its  own  ruling  in  iiie  plenitade  of  its 
own  powers,  and  enforced  that  ruling 
according'  to  ita  own  view  of  right  and 
justice. 

I  observe  that,  in  one  of  the  jndg- 
ments  of  the  learned  Judges,  observa- 
tions are  made  as  to  the  necessity  of 
avoiding  an  excessive  increase  of  ap- 
peals in  cases  like  that  before  the 
House,  and  making  them  "  cheap  and 
speedy,  and  not  dilatory,  expensive  or 
burdensome."  I  approve  the  policy  so 
indicated  very  strongly,  but  we  have  only 
to  discover  the  meanmg  of  the  Act,  and 
if  that  be  clear  we  have  nothing  to  do 
with  its  policy.  Besides,  I  cannot  shut 
out  from  my  consideration  that  it  was 
manifestly  designed  not  to  limit  appeals 
but  to  extend  the  power  of  making  them. 
Criminal  cases,  orders  by  consent,  orders 
as  to  costs,  and  orders  whose  finality  is 
declared  by  statute,  are  excepted  from 
the  general  operation  of  the  19th  sec- 
tion, but  in  all  other  matters,  orders  or 
judgments  are  subject  to  revision  by  the 
Loras  Justices.  They  have  authority 
far  wider  than  the  Exchequer  Chamber 
formerly  possessed,  and  every  day  they 
deal  with  cases  over  which  it  would  have 
had  no  control.  If  policy  is  to  be  con-: 
sidered,  this  indicates  that  the  Legisla- 
ture intended  to  enlarge  the  appellate 
jurisdiction,  and  I  cannot  see  that  we 
are  at  liberty  to  contravene  that  policy 
where  it  is  carried  out  by  clearly  in- 
telligible words. 

We  are  acting  in  our  judicial  and  not 
in  our  legislative  capacity,  and  we  are 
not  free  to  act  on  speculation  or  theory 
as  to  what  law  would  be  wisest  or  most 
desirable  for  the  purpose  of  limiting  the 
operation  of  provisions  which  appear  to 
have  a  defimte  meaning  and  effect  in 
harmony  with  the  general  aims  of  the 
statute. 


What  is  there  to  sustain  the  statement 
that  the  proceeding  hero  was  of  a  consul- 
tative cluraoter?  The  distinction  be- 
tween what  is  consultative  and  what  is 
magisterial  and  mandatory  is  illustrated  by 
the  many  cases  bearing  on  the  old  prac- 
tice of  the  Courts  of  Quarter  Sessions, 
when  they  consulted  the  Judges  of  As- 
size. When  they  were  in  doubt  or  diffi- 
culty, and  desired  information,  they  were 
in  the  habit  of  going  to  the  assizes  and 
asking  for  it,  just  as  the  foreman  of  a 
grand  jury  now  seeks  the  assistance  of 
the  Court  on  the  construction  of  an  Act,  , 
or  the  settlement  of  a  point  of  practice. 
But  the  Judges  made  no  rnHog.  After 
the  interpellation  had  taken  place,  and 
the  advice  had  been  received  by  the 
Court  of  Quarter  Sessions,  it  seems  to 
have  pronounced  its  own  decision  as  of  its 
own  authority,  and  carried  that  decision 
into  effect.  The  Judge's  proceeding  there 
was  consultative.  He  did  not  order. 
The  final  decision  was  pronounced  by 
the  justices  after  asking  his  assistance 
and  advice. 

Li  Ireland  the  Judges  of  assize  have 
an  appellate  jurisdiction  in  civil  bill 
cases,  and  there  their  decisions  are  final 
and  oondusive.  There  they  order,  and 
do  not  merely  give  counsel.  Their  func- 
tion is  different  from  that  formerly  dis- 
charg^ed  by  their  English  brethren,  and 
is  really  analogous  to  that  of  the  Qaeen's 
Bench. 

The  Judge  in  Ireland  consults  with  no 
one,  neither  does  the  Queen's  Bench. 
He  makes  no  reference  back  to  any  one, 
and  the  Qaeen's  Bench  makes  no  such 
reference.  In  the  one  case,  by  statutable 
authority  orders  are  pronounced  and 
effectuated;  in  the  other  the  jurisdictioq 
is  at  Common  Law,  bat  in  both,  the  pro- 
ceeding is  mandatory  and  decisive. 

If  t^ere  had  been  nothing  bnt  the 
documents  in  the  case  I  should  find  it 
difficult  to  hold,  on  a  consideration  of  the 
terms  of  the  certiorari  and  the  orders 
before  us,  that  the  proceeding  was  in  any 
sense  consultative.  The  certiorari,  aftw 
requiring  the  production  of  all  deeds 
and  documents,  and  so  forth,  oonchides 
in  these  words :— "  That  we  may 
cause  farther  to  be  done  thereon,  what  of 
right  and  according  to  the  law  and  cqa- 
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torn  of  England  we  shall  see  fit  to  be 
done."  The  writ  goes,  not  to  obtain  the 
information  which  may  gronnd  an  in- 
effective opinion  or  a  friendlj'  coansel, 
bat  to  enable  the  Court  to  act,  to  act  for 
itself,  and  to  act  conclasivelj  on  its  own 
jadgment  as  to  what,  according  to  the 
law  and  oastom  of  England,  it  "  shall  see 
fit  to  be  done."  These  words  do  not 
savour  of  consultation,  and  as  little  do 
the  rales  which  follow  upon  the  return. 
By  the  conditional  role,  the  prosecutors 
are  peremptorily  "  ordered "  to  shew 
cause  why  the  order  of  sessions  should 
not  be  quashed,  and  the  absolute  rule,  iti 
like  manner,  "  orders  "  that  the  decision 
of  the  sessions  be  affirmed  or  nullified. 
There  is  nothing  of  consultation  or  advice 
suggested  by  these  documents.  The 
"  oraer  "  is  absolute,  and  all  people  are 
bound  and  expected  to  obey  it  without, 
as  I  understand,  any  further  intervention 
from  the  Quarter  Sessions.  And  obeyed 
it  is  accordingly.  I  find  it  stated  by  the 
Lord  Chief  Justice  that  "  no  instance 
has  occurred  in  which  the  parties  to  the 
original  order  have  failed  to  act  on  the 
decision  of  the  Court  of  Queen's  Bench," 
and  that  statement  has  been  repeated 
and  confirmed  at  the  bar.  The  Court 
"orders,"  and  the  order  is  in  ereiy  case 
respected. 

I,  as  well  as  my  noble  and  learned 
friends,  was  struck  by  the  terms  of  the 
Special  Case,  and,  certainly,  some  diffi- 
culty and  confusion  have  arisen  from 
them.  That  case,  as  it  stands,  has  a  con- 
sultative aspect,  as  it  asks  advice  and 
not  decision.  Bat  I  ventured  to  sug. 
gest,  in  the  coarse  of  the  argument,  that 
after  the  Special  Case  had  been  framed 
and  put  before  the  Court  of  Queen's 
Bench,  the  writ  of  eerturrari  issued  on  an 
order  "by  consent  of  counsel  on  both 
sides,"  and  that  the  effect  of  such  an 
order,  so  obtained,  was  to  tiansfer 
all  the  proceedings  from  the  one  Court 
to  the  other,  and,  with  the  proceedings, 
the  jurisdiction  to  deal  with  them ;  and 
that,  thereupon,  without  any  reference  to 
antecedent  transactions,  it  became  the 
right  of  the  Court  of  Queen's  Bench  to 
act  according  to  its  own  established 
practice,  and  to  do  what,  in  the  words  of 
the  certiorari,  it  considered   "just  and 


fitting  to  be  done."  Therefore  I  con« 
car  with  my  noble  and  learned  friend,  it 
was  quite  immaterial  to  consider  what 
were  the  terms  of  the  Special  Case,  and 
how  the  parties  by  those  terms  had 
seemed  to  limit  the  operation  of  their 
demand  upon  the  Court.  I  am  of  opinion 
that  the  appeal  should  be  allowed  and 
the  jadgment  reversed  without  costs. 

Ordet  appealed  from,  reversed  :  De- 
clared that  the  Cowt  of  Appeal  had 
jurisdiction  to  entertain,  and  ought 
to  have  entertained,  the  appeal  from 
the  rule  or  order  of  the  Queen's 
Bench  Division  of  the  2^h  of 
November,  1877 ;  case  remitted  with 
this  declaration  to  the  Court  of 
Appeal ;  no  costs  of  this  appeal  on 
either  side. 


Solicitors— Sharpe,  Farkes,  Fritchatd  &  Sharpe, 
agents  for  WiUunson  &  Gillespie,  Walsall,  for 
appellants ;  B.  F,  Boberts,  for  respondents. 
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79.      1 
17.   / 


THE   QUEEN  V.   NEWTON. 


Penalty — Company — Delivery  of  List  of 
Members  to  Registrar  loithin  fourteen  Days 
aft-er  General  Meeting — Necessity  to  prove 
holding  of  Qeneral  Meeting — Companies 
Act,  1862,  ss.  26,  2,7— Companies  Act, 
1867,  «.  39. 

By  section  39  of  the  Companies  Act, 
1867,  every  company  formed  under  the 
principal  Act  of  1862  mtut,  utider  a  pe- 
nalty, hold  a  general  meeting  within  four 
months  after  its  Memorandum  of  Associa- 
tion is  registered.  By  sections  26  and  27 
of  the  Companies  Act,  1862,  every  company 
under  that  Act  must,  within  fourteen  days 
after  the  first  ordinary  general  meeting, 
make  out  a  list  of  its  members,  and  for. 
ward  the  same  to  the  Begistrar  of  Joint 
Stock  Companies  within  a  further  period 
of  seven  days,  subject  to  a  petMlty  of  51. 
per  diem  in  default.  ' 

On  a  summons  taken  out  against  the 
toadies'  Dress  Association  {Limited)  for  not 
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■iaoing  forwarded  a  IM  of  memhert  as 
aforetaid,  the  magisirate  decided  that  it  was 
neeeseary  for  the  complainant  to  prove  thcU 
the  first  ordinary  general  meeting  had  been 
held,  and  on  faUure  of  such  proof,  dit- 
missed  the  summons : — 

Held,  thcU  the  magisirate  tnas  right; 
for  the  date  of  the  general  meeting  formed 
a  tempus  a  quo  from  which  the^  period  of 
fourteen,  and  seven  days  was  to  run,  and 
that  it  cotdd  not  be  presumed  against  the 
company  that  a  general  mating  had  been 
duly  held. 

Edmonds  v.  Foster  (45  Law  J.  Bep. 
M.G.  41)  distinguished,  on  the  ground  that 
ills  summons  in  the  present  case  set  out  the 
period  of  time  in  the  words  of  the  statute, 
and  therefore  the  requirements  of  the  sta. 
tute  must  be  strictly  foUomed. 

This  was  a  rale,  in  the  nature  of  a 
mandamus,  calling  upon  B.  M.  Newton, 
one  of  the  magistrates  at  the  Marlboroagh 
Street  Police  Court,  and  the  Ladies' 
Dress  Association  (Limited),  to  shew 
cause  why  he  (the  magistiate)  should 
not  state  a  case,  under  20  &  21  Vict.  c. 
43,  on  the  application  of  one  H.  M. 
Carter. 

On  the  22nd  of  May,  1878,  a  summons 
had  been  granted,  on  the  complaint  of 
Mr.  Carter,  f^ainst  the  Ladies'  Dress 
Association,  "  for  that  they,  on  the  6th 
day  of  October,  1877,  and  on  each  suc- 
ceeding day  between  the  said  day  and 
the  date  hereof,  ....  being  a  company 
having  a  capital  divided  into  shares,  did 
make  de&>ult  in  forwarding  to  the  B^gis- 
trar  of  Joint  Stock  Companies  a  list  of 
all  persons  who,  on  the  fourteenth  day  suc- 
ceeding the  day  on  which  the  first  ordi- 
nary general  meeting  of  the  said  com- 
pany was  held,  were  members  of  the  said 
company,  and  stating  the  names,  ad- 
dresses and  occupations  of  the  said 
members,  and  the  number  of  shares  held 
by  each,  and  the  summary  required  by 
the  Companies  Act,  1862  (1),  contrary 
to  the  statute,  &c." 


(1)  The  Ciompanies  Act,  1862  (25  &  26  Vict  c. 
89),  s.  26,  enacts  as  followB : — 

"  Every  compaoy  under  thiu  Act,  and  haring 
s  capital  divided  into  shares,  shall  make,  once  at 
laast  in  every  year,  a  list  of  all  persons  who,  on 


When  the  sammons  came  on  for  hearing 
before  the  magistrate  the  oomphunaat 

the  fourteenth  day  succeeding  the  day  on  which 
the  ordinary  general  meeting,  or  if  there  is  nutre 
than  one  ordinary  meeting  in  each  year,  the  first 
of  snch  ordinary  general  meetings  is  held,  an 
members  of  the  company,  and  snch  list  shall  state 
the  names,  addresses  and  ooeapations  of  all  the 
members  therein  mentioned  and  the  nnmber  of 
shares  held  by  each  of  them,  and  shall  contain  a 
summary  specifying  the  following  particulars: — 
First  The  amount  of  the  capital  of  the  company 
and  the  number  of  shares  into  which  it  is  divided. 
Secondly.  The  number  of  shares  taken  &om  the 
commencement  of  the  company  up  to  the  date  of 
the  summary.  Thirdly.  The  amount  of  calls 
made  on  each  share.  Fourthly.  The  total  amount 
of  calls  received.  Fifthly.  The  total  amount  of 
calls  unpaid.  Sixthly.  The  total  amount  of  shares 
forfeited.  Seventhly.  The  names,  addresses  and 
occupations  of  the  persons  who  have  ceased  to  b^ 
members  since  the  last  list  was  made,  and  the 
number  of  shares  held  by  each  of  them.  The 
above  list  and  summary  shall  be  contained  in  a 
separate  part  of  the  roister,  and  shall  be  com- 
pleted within  seven  daya  after  such  fourteenth 
day,  as  is  mentioned  in  this  section,  and  a  copy 
shall,  forthwith  be  forwarded  to  the  Registrar  of 
Joint  Stock  Companies," 

Section  27. — "  If  any  company  under  this  Act, 
and  having  a  capital  divided  into  shares,  makes 
default  in  com^ilying  with  the  provisions  of  this 
Act  with  respect  to  forwarding  such  list  of  mem- 
bers or  summary  as  is  hereinbefore  mentioned  to 
the  registrar,  snch  company  shall  incur  a  penalty 
not  exceeding  51.  for  every  day  during  which  snch 
default  continues." 

The  Companies  Act  Amendment  Act,  1887 
(30  &  81  Vict  c.  131),  s.  39,  enacU  as  follows:— 

"Every  company  formed  under  the  principal 
Act,  after  the  commencement  of  this  Act  shall 
hold  a  general  meeting  four  months  after  its 
memorandum  of  association  is  registered,  and  if 
snch  meeting  is  not  held  the  company  shall  be 
liable  to  a  penalty  not  exceeding  6i.  a  day  for 
every  day  after  the  expiration  of  such  four  months 
until  the  meeting  is  held." 


Digitized  by 


Google 


Vol.  48.] 


THE  DUTIES  OF  MAQISTBATES. 


7& 


ne  Queen  v.  NewUm. 


proved  the  registration  of  the  Memoran- 
dnm  and  Articles  of  Association  in  May, 
1877,  and  also  the  fact  that  no  list  of 
shareholders,  had  been  sent  to  the  re- 

fistiar,  bnt  he  failed  to  give  any  evi- 
ence  to  shew  that  a  general  meeting 
had  ever  been  held.  The  secretary  of 
the  company  was  in  Conrt  with  the 
books  of  the  company,  under  a  tub  poena 
daces  tecum,  bnt  the  complainant  declined 
to  call  him.  The  magistrate  therefore 
dismissed  the  summons,  and  refused  to 
state  a  case.  The  complainant  then  ob- 
tained the  present  role  nim. 

0.  Bowen  (with  him  The  Attorney' 
Oeneral),  for  the  magistrate,  shewed 
cause  Skgainst  the  rale. — The  complain* 
ant  did  not  inform  the  magistrate  in 
writing  that  he  was  "  dissatisfied  with 
his  determination  as  being  erroneons  in 
point  of  law,"  as  required  by  20  &  21 
Vict.  c.  43.  8.  1. 

Macwiyre  (S.  Browne  with  him),  for 
the  defendant  company,  also  shewed 
cause. — The  magistrate  has  found  that 
the  complainant  fiuled  to  prove  that  the 
first  ordinary  general  meeting  had  ever 
been  held.  This  was  a  question  of  fact 
to  be  determined  by  the  magistrate,  and 
not  a  point  of  law,  and  the  Court  will 
not  interfere  with  his  decision. 

Murphy  (_A.  M.  SrdUvcm  with  him), 
for  the  o(nnplainant>  in  support  of  the 
rale. — It  has  already  been  decided  by 
the  Common  Pleas  Division,  in  the  case 
of  Edmonds  v.  Foster  (2),  that  it  is  not  ne- 
cessaiy  to  prove  the  holding  of  the  general 
meeting.  Lord  Coleridge,  C.  J.,  in  giving 
judgment  in  that  case,  said — "  The  words 
of  the  26th  section,  upon  oarefol  atten- 
tion,  appear  to  enact  that  a  list  of  mem- 
bers shall  be  made  once  at  least  in  every 
year,  and  shall  be  then  forwarded  to  the 
Registrar  of  Joint  Stock  Companies,  even 
though  a  de&nlt  may  be  made  in  holding 
the  annual  general  meeting.  It  seems  to 
me  that  the  section  is  imperative  as  to 
making  the  list  and  forwarding  it  to  the 
proper  ofiBcer,  and  the  primary  object  of 
the  enactment  is  that  the  list  therein 
mentioned  shall  be  drawn  up  once    a 

(2)  45  Law  J.  Rep.  M.C.  41. 


year.  It  is  trae  that  a  direction  is  given 
as  to  the  day  when  it  is  to  be  made  up 
and  sent,  bnt  I  think  that  a  company 
and  its  directors  cannot  evade  the  man> 
datory  part  of  the  section  by  omitting  to 
hold  the  meeting."  Archibald,  J.,  and 
Amphlett,  B.,  agreed  that  the  provi- 
sion as  to  the  fourteen  days  is  merely 
directory. 

[OocKBtJRH,  L.C.J. — Tidmonds  v.  Foster 
(2)  is  not  a  case  that  we  are  bound  to 
foUow.  The  statute  prescribes  that  a 
certain  act  must  be  done  within  a  cer- 
tain time  after  a  g^ven  event.  The  tempus 
a  quo  must  be  proved  before  the  tune 
begins  to  run.] 

That  case  was  decided  partly  upon  the 
49th  section  of  the  Companies  Act,  1862, 
which  requires  that  a  general  meeting 
shall  be  held  once  at  least  in  every  year. 
The  present  case  comes  nnder  the  39th 
section  of  the  Act  of  1867,  by  which  a 
company  must  hold  its  first  meeting 
within  four  months.  The  secretary  was 
a  co-defendant  in  another  summons,  and 
the  complainant  could  not  oaU  him. 

[CocKBUBN,  L.C.J. — ^Tou  have  brought 
the  whole  difficulty  upon  yourselves  by 
not  calling  the  secretary.  The  magis- 
trate wonld  not  have  treated  him  as  yoar 
witness.  Ton  have  expressly  stated  in 
the  summons  that  the  general  meeting 
was  held.  You  have  introduced  it  into 
your  charge  as  an  essential  fact,  and  you 
must  prove  it.] 

According  to  Edmonds  v.  Foster  (2)  it 
is  not  an  essential  fact.  We  were  bound 
to  follow  the  words  of  the  statute,  and 
our  only  fault  is  that  we  have  omitted 
to  prove  a  fact  nnneoessarily  stated  in 
the  summons. 

COCKBTTBM,  L.C.J. — I  am  of  opinion  that 
this  rule  onght  to  be  discharged.  With 
regard  to  the  preliminary  objection  taken 
by  Mr.  Bowen,  the  statute  does  not  ex- 
pressly require  that  the  applicant  should 
state  in  writing  his  dissatisfaction  on  a 
point  of  law.  It  is  enough  if  it  appears, 
fix)m  all  that  took  place  before  the  magis- 
trate, that  there  was  a  point  of  law  in 
dispute.  My  judgment,  however,  is  based, 
not  upon  that  ground,  but  on  the  ^broader 
ground  that  the  magistrate  was  right.    I 
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I'.avu  uo  iuluutiou  of  overruling  Edmonds 
▼.  Foster  (2),  either  directly  or  indirectly, 
thongh  I  may  have  my  doubts  about  that 
decision.  In  the  present  case  we  mast 
deal  with  the  charge  in  the  summons 
before  us,  which  states  the  offence  in 
distinct  terms,  following  the  statute: 
"  for  that  they  .  .  .  did  make  de&ult  in 
forwarding  to  the  registrar  a  list  of  all 
persons  who,  on  the  fourteenth  day  after 
the  general  meeting  was  held,  were 
membiers  of  the  company."  It  is  neces- 
sary to  prove  the  complete  offence  as 
charged.  It  is  not  sufficient,  upon  failure 
of  proof  of  the  tempvs  a  quo,  to  contend 
that  no  general  meeting  was  held,  that 
the  time  had  mn  out,  and  consequently 
the  offence  was  complete  as  stated  in  the 
summons.  No  doubt,  assuming  Edmonds 
V.  Foster  (2)  to  be  well  decided,  it  would 
have  been  enough  merely  to  set  out  the 
interval  of  time  that  had  elapsed  since 
the  Memorandum  of  Association  was  re- 
gistered. If  that  case  is  held  to  be 
established  it  would  be  sufficient  to 
follow  it.  But  in  this  case  the  words  of 
the  statute  have  been  followed,  and  it 
becomes  essential  to  prove  when  the 
meeting  was  held  as  a  matter  of  fact. 
After  &e  date  of  that  meeting  the  time 
begins  to  run,  but  not  till  then.  It  was 
iiicnmbent  on  the  complainant  to  give 
such  proof.  The  witness  was  in  Court, 
bat  it  was  thought  inexpedient  to  call 
liim.  If  the  magistrate  bad  stated  a  case 
we  should  have  held  that  his  decision 
was  right,  and  therefore  it  would  be  idle 
to  call  upon  him  to  state  facts  which  we 
know  already. 

Pollock,  B. — I  am  of  the  same  opi- 
nion, looking  at  the  form  of  the  sum- 
mons, without  overruling  Edmonds  v. 
Foster  (2)  •,  yet  if  that  case  ever  again 
fame  up  I  think  it  worthy  of  recon- 
sideration. There  is  also  a  further  point, 
wliether  you  can  sufficiently  fix  the  speci- 
Kcd  act  which  the  companv  is  bound  to 
do  until  you  have  proved  the  date  of  the 
general  meeting.  The  list  is  to  be  made 
up  of  those  who  ore  members  of  the  com- 
pany fourteen  days  after  that  date.  Such 
a  list  would  be  a  varying  one,  and  the 
amount  of  the  penalties  would  vary  also. 


tiuppobiug  the  general  meeting  bot  held, 
what  list  ought  to  be  siade  up'^  For 
these  reasons  the  case  would  .require 
further  consideration,  if  it  should  ever 
arise  again.  ^ 

BiuXe  discharged,  wUh  costs  hoih  })f 
the  magtstraie  and  the  defendant 
company. 


Solicitors— A.  K.  Stephenson,  Solicitor  to  the 
Treaaury,  for  magiBtrate  ;  A.  Pulbrook,  for  de 
fendant  company ;  E.  D.  Lewis,  for  com- 
plainant. 


[IN  THE  EXCHEQUER  DIVISION.] 
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1878 
Dec.  2 

Extradition — Warrant  of  Apprehension 
— Description  of  Offence — "  Orimes  against 
Bankruptcy  Law  —Extradition  Act,  1870 
(33  ^  34  Vict.  c.  52), «.  8, «.  26  and  schedule 
l—ExtradUion  Act,  1873  (36  ^  37  VicL 
c.  60),  8. 8,  and  Schedule — Habeas  Corpus. 

Upon  a  rule  for  a  Habeas  Corpus  to  dig. 
charge  a  prisoner  arretted  under  the  Ex- 
tradition Acts,  1870  anA  1873,  on  the 
ground  that  (^  warrant  whereon  he  was 
arrested  did  not  sufficiently  describe  the 
offence,  it  appeared  that  the  warrant  (ichieh 
was  a  wa/rrant  issued  by  a  metropolitan 
police  magistrate  vrithout  the  order  of  a 
Seeretairy  of  State)  described  the  offence 
as  "  the  commission  of  crimes  against 
bankruptcy  law  " : — Held,  that  tlie  warrant 
sufficiently  described  the  offence. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Kep.  Q.B.,  C.P.  &  Exch.  214.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.      1   R08BITBE  (appellant)  v.  KKB 
Deo.  4.    J  (respondent). 

Salmon  Fishery  Act,  1861  (24  ^  25 
Vict.  e.  109),  section  20 — Pishing  Mill 
Dam—Ohstruction  to  Fish — Abandonment 
of  Fishery — Bemoval  of  Fishing  Appli- 
ances. 

A  fishing  mill  dam,  which  had  been 
eonsimcted  originally  partly  for  the  pur- 
pose of  fishing,  and  partly  for  the  pwrpose 
of  supplying  water  to  a  mill,  had  been  used 
for  both  purposes  for  many  years  prevuAU 
to  the  passing  of  the  Salmon  Fishery  Act, 
1861,  and  was  so  continued  after  the  Act, 
■until  the  occupier  removed  all  the  machi- 
nery and  appliances  for  oatohing  fish  in  the 
dam  sluice,  and  ceased  to  use  it  for  fishing 
purposes.  Upon  a  subsequent  information 
against  him,  under  section  20,  for  not  re- 
moving all  obstructions  to  the  free  passage 
of  fish,  it  was  proved  that  the  fenders  at 
the  sluice  still  remained,  and  were  rowed 
amd  lowered  by  the  occupier  solely  for  the 
purpose  of  regulating  the  supply  of  water 
to  the  mill,  and  irrespective  of  the  dose 
season  or  the  passage  offish : — 

Held,  that,  assuming  the  abandonment 
of  the  fishing  and  removal  of  the  machinery 
and  appliances  to  ha/oe  been  bona  fide,  not- 
withstanding its  not  hamng  been  done  till 
after  the  passing  of  the  Act,  such  abandon- 
ment prevented  the  application  of  section 
20,  as  the  structure  was  not,  when  the  com- 
plaint arose,  a  fishing  mill  dam,  but  had 
been  converted  into  an  ordinary  mill  dam. 

Thia  was  a  case  stated  by  jnstices  for 
the  county  of  Devon,  under  20  &  21  Viot. 
C.43. 

The  following  ore  the  material  &ctB 
stated  in  the  Case : — 

At  a  Petty  Seeaions  held  at  Totnes  on 
the  8th  of  October,  1877,  an  information 
preferred  by  the  respondent  against  the 
appellant,  charging,  for  that  he  the  said 
appellant  "on  the  5th  of  Srotember, 
1877,  then  being  the  occupier  of  fisheries 
at  the  Totnes  Weir,  did  not,  within 
thirty-six  hours  after  the  commencement 
of  the  close  season  for  the  riyer  Dart, 
cause  to  be  removed  and  carried  away 
from  the  waters  within  the  fisheries  all 
obetraotions  to  the  free  passage  of  fish  in 
ToL.  48.— M.C. 


or  through  his  cruivee,  cribs  and  boxes 
within  the  fisheries,  contrary  to  section 
20  of  the  Salmon  Fishery  Act,  1861,"  was 
heard  and  determined  ;  and  upon  such 
hearing  the  appellant  was  duly  convicted 
of  the  said  ofience,  and  ordered  to  pay  a 
penalty,  Ac 

At  the  hearing  it  was  proved  that  the 
weir  went  across  the  whole  river  Dart, 
and  that  fixim  above  it  a  out  conducted 
the  water  down  to  the  mill.  The  surplus 
water  flowed  over  the  weir,  up  to  the  foot 
of  which  the  tide  flowed,  but  the  weir 
was  a  considerable  height  above  ordinary 
high  water,  and  there  was  no  fish  pass  or 
ladder  over  it.  At  the  side  of  the  weir, 
between  it  and  the  right  bank,  there  was 
a  sluice,  ilirongh  which  the  water  could 
be  allowed  to  flow  without  passing  over 
the  weir  or  down  the  cut  to  the  mill,  but 
the  upper  end  of  the  sluice  was  capable  of 
being  closed  by  three  fenders  or  sluice 
doors,  which,  fixed  in  frames,  could  be 
raised  or  lowered  at  pleasure,  and  were, 
in  fact,  raised  or  lowered  so  as  to  regu- 
late the  supply  of  water  to  the  mill. 

The  sluice  was  about  forty-six  feet  in 
length,  and  at  the  lower  end  of  it  there 
had  been  inscales  or  lattice-work  gates, 
which  could  be  closed  in  a  V  shape, 
pointing  up  stream,  and  which,  when  so 
closed,  converted  the  sluice  into  a  fish 
trap,  there  being  a  narrow  passage  at  the 
point  of  the  V  through  which  fish  could 
enter  the  sluice,  but  by  which  it  would 
be  almost  impossible  for  them  to  escape. 
At  the  time  the  inscales  were  in  existence, 
the  trap  was  made  complete  at  the  upper 
end  by  gratings,  or  as  they  were  called 
hecks  or  trips,  across  the  framework  in 
which  the  fenders  worked,  so  that  when 
the  fenders  were  raised  the  water  could 
rush  through  the  sluice,  but  the  fish  which 
might  have  entered  by  the  passage  be- 
tween the  inscales  were  prevented  by  the 
gratings  from  making  their  way  higher  up 
into  the  ri'^er  above  the  weir.  At  that 
time  the  sluice  was  a  fish  box,  and  was 
constructed  and  used  for  taking  fish ;  and 
the  weir,  together  with  the  box,  was  pro- 
perly designated  a  fishing  mill  dam,  and 
was  such  at  the  time  of  the  passing  of 
the  Salmon  Fishery  Act,  1861. 

At  the  time  of  the  committing  of  the 
alleged  ofience,  neither  the  inscales  nor 
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the  (irratingB  existed,  but  the  fenders  were 
at  the  upper  end  of  the  slnioe  as  formerly, 
and  when  shut  down  were  aa  high  as  the 
lerel  of  the  weir,  and  permitted  no  water 
to  flow  over  them.  It  was  proved  that 
keeping  the  fenders  down  would  prevent 
fish  from  ascending  to  the  higher  waters 
of  the  river,  unless  there  was  a  flood  at 
the  weir ;  and  one  witness  stated  that  he 
had  seen  fish  trjing  to  pass  up  the  sluice 
or  box  at  the  weir,  but  that  he  had  always 
seen  them  fail  in  the  attempt,  and  that 
when  the  fenders  were  only  partially 
opened  the  effect  would  be  to  prevent 
fish  passing  up. 

It  was  proved  by  the  complainant  that 
he  was  clerk  to  the  Dart  Board  Gonser> 
vators,  and  he  laid  the  information  pur- 
suant to  a  t-esolation  passed  by  the  board. 
That  the  weir  was  built  right  across  the 
river  Dart,  and  that  the  box  was  on  the 
Dartington  side.  That  ihe  dam  turned 
the  water  into  the  mill  leat  for  milling 
purposes,  and  if  the  gates  and  bars  in  the 
box  were  replaced,  the  effect  would  be 
that  fish  could  be  caught  as  they  for- 
merly were.  That  when  the  fenders  were 
down  it  was  impossible  for  fish  to  ascend 
to  the  higher  waters,  except  there  was  a 
flood  over  the  weir.  That,  on  the  5th  of 
September,  1877,  the  fenders  at  the  weir 
were  only  partly  open,  but  neither  of 
them  was  clear  of  the  water,  and  that 
they  were  in  such  a  condition  as  to  pre- 
vent any  fish  from  passing  through,  and 
that  they  were  then  lifted  about  a  foot 
or  eighteen  inches,  and  that  the  effect  of 
this  partial  lifting  would  be  that  the 
weight  of  water  behind  would  be  so 
great  that  no  fish  could  ascend,  but  in 
all  cases  the  fish  would  &I1  back  into  the 
pool. 

Another  witness,  who  worked  the  Weir 
and  Tucking  Mill  Fisheries  for  a  company 
for  three  years,  and  up  to  1862,  stated 
that  he  fished  the  trips  up  to  1862. — See 
Pike  V.  BosHter  (1).  That  when  he  had 
charge  of  the  fisheries  the  fenders  were 
opened  at  twelve  o'clock  on  Saturday 
night  and  closed  at  twelve  o'clock  on 
Sunday  night,  until  the  new  law  came 
into  operation,  and  afterwards  they  were 
opened  at  twelve  o'clock  at  noon  on  Sa- 

3 

(1)  37  Law  limes,  615. 


turdays  and  closed  at  six  o'clock  on  the 
following  Monday  morning,  and  that 
during  these  hours  there  was  a  iree  pas- 
sage for  fish.  That  the  fenders  used  to 
be  raised  by  means  of  a  bar  at  first  and 
afterwards  by  means  of  a  handle. 

A  witness,  who  rented  the  Duke  of 
Cleveland's  fishery  (not  the  before-men- 
tioned fisheries,  but  th^  next  fishery  be- 
low the  weir),  from  1863  to  1876,  stated 
that  the  bars  at  the  bottom  and  the  gates 
outside  were  removed  in  the  year  1862. 
That  the  fenders  used  to  be  lifted  up  and 
down  by  witness  as  required.  That  the 
appellant  then  kept  the  keys,  and  that 
this  witness  used  to  apply  to  him,  or  at 
his  nulls,  for  them,  whether  the  water  was 
plentiful  or  not.  That  the  appellant 
used  to  lend  the  keys  that  the  fenders 
might  be  unlocked,  as  more  fish  were 
then  caught  by  witness  in  the  Cleveland 
fishery,  but  this  was  only  done  when  the 
water  was  not  required  for  milling  pur- 
poses. 

It  was  proved  by  the  clerk  of  the  En- 
dowed School .  Governors  for  Totnes, 
who  had  succeeded  to  the  property 
formerly  held  by  the  Totnes  Charity 
Trustees,  that  the  governors  had  the  ma- 
nagement and  administration,  amongst 
other  properties,  of  the  Totnes  mill  and 
weir,  a  portion  of  which  property  was 
the  weir  mill  dam.  He  produced  a  cer- 
tificate from  the  special  Commissioners  of 
English  Fisheries,  dated  the  13th  of  De- 
cember, 1871,  shewing  the  legality  of  the 
fishing  mill  dam  at  the  Totnes  weir.  This 
witness,  so  far  as  he  knew,  considered 
the  fisheries  were  the  same  now  as  when 
they  were  examined  by  the  special  com- 
missioners. This  witness  produced  a  mi- 
nute book  of  the  charity  trustees,  in 
which,  under  date  of  the  28th  of  October, 
1862,  occurred  the  following: — "The 
clerk  reported  that  he  had  met  Mr.  Eden, 
the  Government  Inspector  of  Fisheries, 
and  with  him  had  viewed  the  weir  trips, 
and  that  Mr.  Eden  had  consented  to 
waive  the  order  of  tbe^  Secretary  of  State 
with  regard  to  the  ladder  in  the  weir, 
but  the  trips  in  the  weir  should  be  re- 
moved, so  that  all  attempts  to  make  the 
weir-trip  available  for  fishing  should  be 
destroyed,"  and  that  at  the  time  of  tiie 
enqniiy  held    by  the    special    oommis- 
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sionera  on  the  13th  of  December,  1871,  the 
following  oocnrred  in  the  judgment 
which  he  prodnced,  namely,  "  Evidence 
had  been  given  by  the  same  witness  that 
these  (the  trips)  have  been  there  as  &r 
back  as  living  memoir  goes,  and  np  to 
the  year  1861." 

Another  witness  proved  that  he  was 
surveyor  to  the  endowed  schools  gover- 
nors, and  looked  after  their  property,  and 
collected  the  rents  of  the  mills.  That 
the  bars,  cribs,  &C.,  at  the  weir  had  been 
removed  about  sixteen  years  since.  That 
there  were  not  now  appliances  there  for 
taking  fish.  That  the  sills  of  the  sluices 
were  level  with  the  pavement,  and  were 
so  placed  that  they  could  not  be  removed 
withoat  damage  to  the  freehold.  That 
one  piece  of  the  sill  still  remained,  which 
was  composed  of  wood.  That  there  was 
nothing  at  present  there  like  a  box  for 
takiug  fish,  and  that  the  stonework  could 
not  be  removed  without  damaging  the 
freehold. 

On  the  part  of  the  appellant,  a  witness 
stated  that  the  fenders  were  part  of  the 
apparatus  of  the  mill,  and  if  they  were 
removed  the  mill  would  be  of  little 
value. 

The  justices  stated  that  they  convicted 
the  appellant  because  they  considered — 

1.  That  there  were  fisheries  within  the 
meaning  of  the  statute,  with  an  old  fish- 
ing miU-dam  (2)  belonging  thereto. 

2.  That  the  fenders  with  locks  and 
keys  belonging  thereto,  were  part  of  an 
apparatus  for  taking  fish  up  to  the  year 
1862,  and  that  recently  the  old  wooden 
fenders  had  been  replaced  by  new  iron 
ones. 

3.  That  no  evidence  had  been  given 
before  us  that  the  fenders  might  not  be 
nsed  again  ns  part  of  an  apparatus  for 
catching  fish. 

4.  That  the  appellant  is  the  occupier 


(2)  The  Salmon  Fiahery  Act,  1861  (24  &  26 
Vict,  c  109). 

Section  4.  Fithing  mill  dam  shall  mean  a 
dam  Tued  or  intended  to  be  nsed  partly  for  the 
purpose  of  catching  or  facilitating  the  catching  of 
fish,  and  partly  for  the  purpose  of  snpplying  crater 
for  milling  or  other  pnrpoees. 
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of  the  town  mills  at  the  Totnes  weir  or 
mill  dam  and  the  fenders  attached 
thereto. 

5.  That  when  the  fenders  at  the  weir 
are  down  no  fish  can  pass  through  the 
box  within  that  fishery  and  can  get  up 
the  river, 

6.  That  although  the  mill  would  be 
seriously  injnred  by  lifting  the  fenders 
during  the  whole  of  the  annual  close  time, 
and  partially  in  the  weekly  close  time, 
yet  it  having  been  proved  that  the  fenders 
or  sliding  doors  were  kept  down  by  the 
appellant  during  a  prohibited  time,  al- 
though previously  to  and  for  some  time 
after  the  alteration  in  the  law  as  to  close 
time  they  had  been  opened  during  a 
weekly  close  time,  we  considered  that 
the  removal  of  all  obstructions  to  the 
free  passage  of  fish  through  the  crnives, 
cribs,  boxes,  «kc.,  of  the  fisheries  had  not 
been  complied  with  by  the  appellant  as 
required  by  the  statute.  (3) 

The  questions  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
Court,  therefore,  are — 

1.  Whether  all  obstructions  to  the  free 
passage  of  fish  in  and  through  the  crnives, 
cribs,  boxes,  &o.,  within  the  fisheries  at 
Totnes  weir  had  been  removed  and 
carried  away  from  the  waters  within  the 
fisheries  within  thirty-six  hours  after 
the  commencement  of  the  close  season 
for  the  river  Dart,  in  accordance  with  the 
provisions  of  the  Salmon  Fishery  Act, 
1861,  24  4  25  Vict.  o.  109.  sect.  20  (3). 

2.  Whether,  under  the  circumstances 


(3)  Section  20.  The  proprietor  or  occupier  of 
every  fishery  for  salmon  shall  within  thirty-six 
hours  after  the  commencement  of  the  close  season 
cause  to  be  removed  and  carried  amy  from  the 
waters  within  his  fishery  the  inscales,  hecks,  tops 
and  rails  of  all  crnives,  boxes  or  cribs,  and  all 
planks  and  temporary  fixtures  used  for  taking 
or  killing  salmon  and  all  other  obstructions  to 
the  tc66  passage  of  fish  in  or  throngh  the  cmires, 
cribs  and  boxes  within  his  fishery,  and  if  any  pro- 
prietor or  occupier  omits  to  remove  and  carry  away 
in  manner  aforesaid  any  things  hereby  required  to 
be  removed  and  carried  away,  he  shall  incur  the 
following  penalties. 
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before  stated,  the  appellant  as  the  oo- 
oapier  of  the  Totnes  Town  Mill,  and 
having  the  use  and  control  of  the  fenders, 
is  also  the  oconpier  of  the  fisheries  at  the 
Totnes  weir  as  alleged  in  the  information, 
and,  as  such  occapier  of  the  fisheries,  is 
responsible  for  the  removal  of  all  snch 
obstmctions  as  aforesaid,  and  is  properly 
convicted  for  not  having  removed  them. 

Oharles  Bussell  and  Pitt  Lewis,  for  the 
appellant. — First,  is  this  a  fishing  mill 
dam?  The  case  finds  that  the  appellant 
did  not  fish  and  ooald  not  fish  since  1862. 
In  reference  to  this  same  weir  and  between 
the  same  parties  (1),  it  has  been  held 
that  a  fishing  mOl  dam  which  ceased  to 
be  nsed  as  such  before  the  Salmon  Fishery 
Act,  1861,  came  into  operation,  was  not 
subject  to  the  regolations  as  to  snch 
stmotures  where  they  continne  to  exist  in 
working  order.  The  object  of  the  Act  was 
to  prevent  the  creation  of  snch  rights  as 
those  attached  to  fishing  mill  dams  in 
future,  bnt  it  recognised  and  preserved 
existing  rights.  No  fish  pass  was  re- 
quired here  by  the  inspector,  because  the 
appliances  for  taking  fish  had  been 
removed ;  and  this  is  in  accordance  with 
the  true  construction  of  section  4^  that 
having  ceased  to  be  capable  of  being  nsed 
as  a  fishing  mill  dam,  it  ceases  to  be 
within  the  terms  of  the  Act.  That  being 
so,  it  is  immaterial  that  the  change  has 
been  made  since  the  Act  came  into  opera- 
tion, because  at  the  time  this  information 
was  laid  this  was  no  longer  a  fishing  mill 
dam. 

James  Paterson  {Bompas  with  him),  for 
the  respondent. — The  question  is  really  this. 
Is  a  structure  which  was  once  a  fishing 
mill  dam,  always  a  fishing  mill  dam  P  It 
is  contended  that  it  is  so,  for  the  statute 
carefully  points  to  the  distinction  between 
a  mill  dam  and  a  fishing  mill  dam,  and 
puts  the  latter  under  stringent  regula- 
tions, and  the  intention  is  that  every  one 
who  is  owner  of  that  particular  sort  of 
structure  must  comply  with  section  20. 

[MblIiOE,  J. — That  argument  would  be 
equally  applicable  to  the  former  case.] 

No,  because  we  say  that  after  the  Act 
had  passed  and  characterised  the  struc- 
tures no  owner  had  then  a  right  to 
abandon  that  part  of  the  structure  which 


was  called  a  fishing-box  and  mahitnin 
the  other  part,  namely,  the  weir.  The 
case  of  Hodgson  v.  Little  (4)  is  very 
similar  to  the  present.  See  too  Oamett 
V,  Backhouse  (^5).  The  words  "  intended 
te  be  used  "  apply  to  the  time  of  making 
the  structure.  This  could  be  used  in  an 
hour  or  two,  and  the  appellant  is  in 
effect  keeping  his  fishing  in  reserve. 
The  disuse  causes  the  fenders  to  be 
down,  and  in  fact  creates  a  bigger  ob- 
struction. The  object  of  building  it  was 
to  make  the  weir  so  high  that  fish  could 
not  get  over.it,  but  mast  pass  through 
the  sluice.  If  this  had  been  made  only 
for  the  mill  it  would  have  been  made 
several  feet  lower.  It  has  not,  therefore, 
changed  ite  characteristic  and  it  still 
remains  a  fishing  mill  dam.  Since  the 
Act  passed  it  has  been  used  for  fishing 
purposes.  It  had  therefore  not  changed 
ite  character  at  all  up  to  that  time,  and 
so  was  within  the  statute,  and  most  re- 
main subject  to  it. 

Charles  BusseU,  in  reply.    - 

Mellos,  J. — I  am  entirely  satisfied  to 
stand  by  the  decision  of  this  Court  in  the 
former  case,  Pike  v.  Bossiter  (1).  The 
facto  then  steted  are  on  all-fours  with 
those  in  the  present  case,  indeed  they  are 
identical  in  the  two  cases  with  the  ex- 
ception of  there'being  now  one  additional 
fact  which  was  not  found  expressly  before. 

It  is  this :  that  although  the  &cte  are 
in  reality  the  same  then  as  now,  yet  they 
were  not  made  to  appear  exactly  in  the 
same  way  either  to  the  justices  or  to  the 
Court,  and  it  must,  therefore,  now  be 
taken  as  beyond  all  question  that  the 
fishing  mill  dam  which  is  the  subject  of 
complaint  has  been  used  for  fishing  pur- 
poses at  a  date  subsequent  to  the  oonung 
into  force  of  the  Act  of  1861. 

The  only  question  then  open  to  ar- 
gument now  IS  this — Does  the  fact  that 
the  abandonment  of  the  fishing  by  the 
change  in  the  use  of  the  weir  (a  change 
which  we  must  assume  to  have  been 
adopted  bona  fide)  did  not  take  plaoe  till 

(4)  38  Law  J.  Rep.  M.C.  229. 
(6)  87  Law  J.  Rep.  Q.B.  1  ;  b.  c.  Law  Rep.  8 
QB.  80. 
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after  the  Act  was  in  foroe  make  any  dif- 
ference in  onr  judgment  as  to  whether  at 
the  time  of  the  complaint  there  was  a 
fishing  mill  dam  in  existence,  within  the 
meaning  of,  and  sabject  to  the  restrictions 
of  the  Act ;  whether  in  short  the  impress 
of  fishing  mill  dam  still  remains,  becanae 
it  nndoabtedlj  once  was  properly  de- 
scribed as  snch,  or  whether  the  proprietor 
of  such  a  strncture  can  by  alteration  of 
it,  get  rid  of  the  obligation  imposed  on 
owners  of  fishing  mill  dams  by  the  Act. 

Now  there  is  nothing  in  the  Act  which 
says  that  the  character  is  unalterable,  and 
it  would,  I  think,  be  highly  inconvenient 
that  it  should  ba  so;  for  although  the 
object  of  the  Act,  which  is  to  protect 
salmon,  is  very  important,  yet  it  is  wholly 
unnecessary  for  that  object  that  the  Act 
should  say  that  a  weir  which  was  once  a 
fishing  mill  dam  is  so  to  continue  for 
ever. 

Especially  would  snch  a  provision  seem 
an  inconvenient  one,  when  as  in  this  case 
it  should  be  found  that  to  hold  that  this 
is  now  a  fishing  mill  dam  and  so  subject 
the  appellant  to  compliance  with  section 
20,  woald  be  ruinous  to  him  as  a  miUer. 
For  sixteen  years  he  has  evinced  his 
intention  to  abandon  the  use  of  this  place 
for  fishing  purposes,  and  has  devoted  him- 
self to  the  interests  of  the  mill  alone.  As  the 
Act  is  silent  on  the  sabject  and  the  con- 
struction to  which  we  are  invited  would  be 
so  inconvenient  in  practice  and  sometimes, 
as  we  see,  so  productive  of  hardship,  I 
am  glad  to  be  fortified  in  my  opinion  as 
to  the  meaning  of  the  statute,  -by  refer- 
ring to  section  23  (6),  because  that  shews 
that  if  the  weir  be  in  fact  an  obstruction 

(6)  Section  23.  "  Any  proprietor  of  a  flshety , 
with  the  irritteii  consent  of  the  Home  Office  may 
attach  to  every  dam  existing  at  the  time  of  the 
passing  of  this  Act,  a  fish  paaa,  of  aach  form  and 
dimension  as  the  Home  OiSee  may  approve,  so 
that  no  injury  be  done  to  the  milling  power  or  to 
the  supply  of  water  to  or  of  any  navigable  river, 
canal  or  other  inland  navigation  by  such  fish  pasu 

provided  that  if  any  injury  is  done 

to  any  dam  by  reason  of  the  affixing  of  a  fish  pass 
in  porsnonoe  of  this  section,  any  person  enstain- 
ing  any  losa  thereby  may  recover  compensation 
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to  the  passage  of  fish  up  the  river,  it  is 
easy  for  the  owner  of  any  other  fishery 
to  remove  such  an  obstruction  by  getting 
a  license  from  the  Secretary  of  State  to 
fix  a  fish  pass  over  the  weir.  And,  there- 
fore, I  find  that  there  is  a  remedy  pro- 
vided in  the  Act  itself  for  all  the  incon- 
venience which  it  has  been  suggested  will 
arise  from  holding  as  we  do.  I  think 
that  the  abandonment  and  removal  of  the, 
machinery  and  appliances  have  converted 
this  into  an  ordinary  mill  dam  and  have 
relieved  the  owner  from  the  liabilities 
created  by  section  20.  Under  the  cir- 
cumstances appearing  in  this  case,  and 
dealing  with  this  point  only,  I  am  satis- 
fied that  this  was  no  longer  a  fishing 
mill  dam,  and  so  was  freed  from  the 
obligations  imposed  with  respect  to  such 
stractm'es. 

Manistt,  J. — I  also  am  of  opinion  that 
our  judgment  must  be  given  for  the  ap- 
pellant. Sitting  in  this  division  we  are 
l>onnd  by  the  former  decision  in  Pike  v. 
Bossiter  (1)  so  far  as  to  be  compelled 
to  hold  that  a  dam  which  prior  to  the 
Act,  and  up  to  within  a  short  time  of  its 
passing,  was  a  fishing  mill  dam,  but  had 
ceased  before  the  Act  to  be  used  for 
fishing  purposes,  does  not  come  within  the 

Provisions  of  the  Salmon  Fishery  Act  of 
861.  That  case  was  stated  in  respect  of 
this  very  dam,  and  between  the  same 
parties  ;  and  it  then  appeared,  that  having 
been  originally  constructed  partly  for  the 
purpose  of  fishing  and  partly  for  the 
purpose  of  supplying  water  to  the  mill, 
the  weir  had  ceased  to  be  used  for  the 
former  purpose  in  1869,  and  the  Court 
held  that  it  was  therefore  not  a  fishing 
mill  dam  within  the  Act. 

The  only  point  left  open  is  whether 
the  &ct  that  it  has  been  nsed  as  a  fishing 
miU  dam  since  the  Act  makes  any  differ- 
ence. 

It  is  said  that  the  point  is  concluded 
in  the  respondent's  favour  by  Hodgson  v. 
Little  (4),  and  were  it  open  to  him  to  set 
that  case  up  against  the  decision  in  Pike 

for  such  injury  in  a  summary  manner  from  the 
person  or  body  of  persons  by  whom  such  fish  pass 
has  bem  affixed." 
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Y.  Bossiter  (1),  the  argnmentB  of  the 
respondent's  connsel  might  require  con- 
sideration, bnt  we  are  really  precluded  by 
the  later  case  from  re-opening  what  was 
there  decided. 

Now  it  is  argued  that,  if  a  atmotore 
has  been  once  used  as  a  fishing  mill  dam 
since  the  Act,  you  cannot  restore  it  to 
the  condition  of  a  simple  mill  dam.  That 
might  be  urged  with  some  force,  I  think, 
were  it  not  for  the  provisions  of  the  Act 
which  seem  to  have  contemplated  just 
that  sort  of  case  in  section  23  (6).  Bat 
look  a  little  further  and  take  a  case 
such  as  the  present,  where  compliance 
with  section  20  would  be  ruinous  to  the 
mill,  and  then  consider  why  the  owner 
should  not  be  at  liberty  if  he  likes  to 
abandon  the  fishing  and  keep  up  the  mill. 
If  he  does  so,  section  23  prevents  bard- 
ship  on  the  proprietors  of  the  other 
fisheries,  for  any  one  of  them  may  apply 
to  the  Home  Office  for  leave  to  put  up 
a  fish  ladder  at  a  weir  existing  at  the 
passing  of  the  Act ;  and  this  was  such  a 
weir. 

It  therefore  seems  reasonable  that  the 
owner  of  a  fishing  mill  dam  may  give  up 
the  fishing  part  of  the  structare,  without 
being  compelled  to  do  that  which  may 
destroy  his  water  supply  to  the  mill, 
leaving  it  to  any  one  else  who  may  desire 
it,  to  put  up  a  fish  pass,  in  which  case  the 
original  owner  will  be  compensated  for 
any  injury  so  caused.  I  see  nothing  in 
the  Act  of  Parliament  to  prevent  this 
reasonable  power  being  exercised  by  an 
owner,  converting,  as  has  been  done  here, 
his  fishing  mill  dam  into  a  dam  nsed  for 
the  purposes  of  his  mill  only,  and  there- 
fore, I  think,  the  appellant  is  entitled  to 
our  judgment. 

Judgment  for  the  appdlcmi. 


SolicitoTd — Makinson  &  Carpenter,  agents  for 
Merlin  Fryer,  Exeter,  for  appellant;  Parkers, 
agents  for  Hooper  &  Michelmore,  Newton 
Abbott,  for  respondent. 


[IN  THE  EXCHEQUER  DIVISION.] 
1879.     1  QRE080N  (appellant)  v.  pottbr 
March  21.  J     Ain>  othsks  (respondents). 

ToU — Pier  Act — Exhibition  of  Tolls  on, 
a  Board — 10  Qeo.  4.  o.  xlix. 

Where  a  Pier  Act  requires  the  exhibition 
on  a  board  of  "the  duties  for  the  time 
being  authorised  to  be  taken  as  therein- 
before mentioned,"  and  supplies  a  schedule 
of  maximum  tolls,  but  (Mows  their  being 
reduced  and  raised  again  by  resciuiion  of 
the  proprietors,  it  is  not  enough  for  the 
board  to  contain  the  schedule,  but  it  must 
exhibit  the  tolls  as  at  the  time  in  question 
fixed  by  resolution. 

Case  stated  under  20  &  21  Yiot.  c.  43 
by  justices  of  the  peace  for  the  county  of 
Essex,  upon  au  information  preferred  by 
the  appellant,  clerk  to  the  Southend 
Local  Board,  against  the  respondents, 
charging  that  the  respondents,  on  the 
8th  of  Angust,  1878,  unlawfully  resisted 
one  Chignell  in  the  execution  of  10  Qeo. 
4.  c.  xlix.,  an  Act  for  making  and  main- 
taining a  pier  at  Southend. 

On  the  8th  of  August  two  barges  were 
loaded  at  the  pier,  within  the  limits  of 
the  Act,  with  bricks  from  a  brickfield, 
of  which  the  respondent  Potter  was  fore- 
man. Chignell  being  the  officer  duly  ap- 
pointed by  the  Local  Board,  demanded 
duty  at  the  rate  of  one  shilling  per  thou- 
sand bricks,  which  the  masters  of  the 
vessels,  by  Potter's  direction,  refused  to 
pay,  tendering  ninepence  per  thousand. 
Chignell  refused  to  accept  the  sum  ten- 
dered, and  after  reading  to  the  respond- 
ents section  96  of  the  Act,  proceeded  to 
distrain  for  the  sum  demanded,  when  the 
respondents  and  others,  acting  under 
Potter's  orders,  foroibly  resisted  and 
prevented  the  levy,  but  without  un- 
necessary violence. 

By  the  Act,  10  Geo.  4.  c.  xlix.,  "The 
Southend  Pier  Company "  was  formed 
for  the  purposes  of  the  Act,  and  by  sec- 
tion 85,  after  the  completion  of  the 
works,  "  every  master  of  every  ship,  ves- 
sel, boat  or  other  craft  who  shall  lade  or 
unlade  any  goods,  wares  or  merchandise 
shall  pay  to  the  said  company  the  several 
rates  or  duties  mentioned  in  the  first 
schedule  hereunto  annexed  set  down  in 
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figures  against  the  same  respectively; 
and  every  such  master,  being  an  alien  or 
merchant  stranger,  shall  pay  double  the 
rates  of  a  sabject  of  the  United  King- 
dom." The  first  schedule  contains,  inter 
alia,  the  following  item  : — "  For  every 
1,000  bricks... OZ.  2».  Od." 

By  section  95,  "The  said  company 
shall  from  time  to  time  cause  to  be 
painted  on  boards,  and  affixed  and  stuck 
up,  and  continued  and  renewed  as  often 
as  the  same  shall  be  obliterated  or  de- 
faced, upon  a  conspicuous  place  or  con- 
spicuous places  in  or  near  the  said  pro- 
posed pier  or  piers,  jetty  or  jetties, 
causeway  or  causeways,  in  large  and 
legible  characters,  a  list  of  the  several 
rates  or  duties  for  the  time  being  autho- 
rised to  be  taken,  as  hereinbefore  is 
mentioned,  in  respect  of  the  said  pro- 
posed pier  or  piers,  jetty  or  jetties,  and 
causeway  or  causeways.  And  it  shall 
not  be  legal  for  the  said  company  to 
demand  or  take,  or  cause  to  be  demanded 
or  taken,  any  of  the  rates  or  duties  herein- 
before mentioned  to  be  taken  in  respect 
of  the  said  proposed  pier  or  piers,  jetty 
or  jetties,  caiueway  or  causeways,  but 
during  such  time  as  the  board,  so  painted 
as  aforesaid,  shall  remain  fixed  as  afore- 
said." 

By  section  96,  "  It  shall  and  may  be 
lawml  for  the  treasurer,  collector  or 
collectors,  or  any  other  person  or  persons 
authorised  and  deputed  by  the  said  com- 
pany, to  go  on  board  any  ship  or  other 
vessel  to  demand,  collect  and  receive  the 
said  duties  and  rates  by  this  Act  due 
and  payable,  and  for  non-payment  thereof 
to  take  and  distrain  every  such  ship  or 
vessel,  and  all  her  tackle,  appai-el  and 
furniture  thereunto  belonging,  or  any 
part  thereof,  and  the  same  to  detain  and 
keep  until  he  or  they  be  satisfied,  and 
paid  the  same  rates  and  duties." 

By  section  126,  "  In  case  any  person 
or  persons  shall  resist  or  make  forcible 
opposition  against  any  person  or  persons 
employed  in  the  due  execution  of  this 
Act,  .  .  .  every  person  shall  for  every 
such  ofience  forfeit  and  pay  any  sum  not 
exceeding  hi." 

Bt  section  130,  "The  said  company 
shall  have  full  power  from  time  to  time, 
at  any  annual  or  special  general  meeting, 
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to  lower  or  reduce  all  or  any  of  the  tolls 
and  duties  hereby  granted,  but  no  re- 
duction of  any  such  tolls  or  duties  shall 
be  made  or  take  place  unless  a  majority 
of  the  proprietors  present  at  such  general 
meeting  sa  hereinbefore  directed  shall 
assent  thereto ;  ajid  it  shall  be  lawful  for 
the  said  company  in  like  manner  again 
to  raise  the  said  tolls  to  such  sum  or 
sums  as  they  shall  think  proper,  not  ex- 
ceeding the  sums  hereby  authorised  to 
be  taken." 

By  section  3  of  the  Southend  Local 
Board  Act,  1875,  the  local  board  were 
empowered  to  purchase  the  pier  and 
undertaking  of  the  Southend  Pier  Com- 
pany, and  by  section  4,  after  the  pur- 
chase, might  exercise  all  the  rights  and 
powers  of  the  Pier  Company,  and  what- 
ever might  have  been  done  by  the  com- 
pany at  a  meeting,  general  or  special, 
might  be  done  by  the  local  board  in 
their  ordinary  course  of  proceeding. 

The  pier  had  been  duly  constructed  as 
required  -by  the  Pier  Company's  Act, 
and  the  purchase  by  the  Southend  Local 
Board  had  been  completed  in  the  year 
1875.  A  board  with  a  table  of  rates  or 
duties  corresponding  to  the  first  schedule 
of  the  Pier  Company's  Act  had  been 
placed,  and  at  the  date  of  the  alleged 
ofience  remained  afi&xed  near  the  pier, 
and  in  such  table  the  rate  or  duty  on 
bricks  was  stated  to  be  2».  per  1,000. 
Since  the  erection  of  the  board  the  rate 
on  bricks  had  been  several  times  altered 
under  the  authority  of  section  130  of  the 
company's  Act,  being  at  one  time  12.  per 
barge  load,  afterwards  9(2.  per  1,000 
brides,  and  by  resolution  of  the  local 
.  board,  duly  passed  shortly  before  the 
ofience  charged,  raised  to  1«.  per  1,000 
bricks.  No  board  painted  with  such 
altered  rates  or  duties  had  ever  been 
affixed  pursuant  to  section  95  of  the 
Companies  Acts,  and  no  public  notice, 
by  placard  or  otherwise,  was  given  of  the 
raising  of  the  rate  or  duty  on  bricks 
from  9d.  to  Is.  per  1,000,  but  the  before- 
mentioned  board,  painted  w^th  the  ori- 
ginal rate  or  duty  of  2s.  per  1,000,  still 
remained  affixed  near  the  pier,  and  was 
the  only  board  purporting  to  contain  any 
notice  of  the  rates  or  daties  payable  under 
the  Act. 
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The  jnsticeB  dismissed  the  information 
and  submitted  for  the  decision  of  the 
Com-t  the  questions  of  law :  First — Was 
the  maintenance  of  the  board  on  which 
was  painted  a  list  of  the  rates  or  duties 
originally  anthorised  by  the  Company's 
Act,  witiioiit  any  notice  of  the  altera- 
tions from  time  to  time  made  being 
affixed,  a  sufficient  compliance  with  sec- 
tion 95  of  the  Company's  Act  ?  Second — 
Was  the  officer  of  the  Board,  in  demand- 
ing and  attempting  to  levy  the  altered 
rate  or  doty,  under  the  circomstaiices 
stated,  employed  in  the  due  ezeontion  of 
the  Act,  and  entitled  to  the  protection  of 
the  126th  section  P 

Henry  Malthews  (E.  Pollock  with  him), 
for  the  appellant. — The  magistrates  ought 
to  have  convicted,  as  the  notice  board  had 
on  it  all  that  is  required  by  sectioii  05  of 
the  Pier  Company's  Act.  The  "duties 
authorised  to  be  taken  as  hereinbefore  is 
mentioned  "  are  the  duties  mentioned  in 
section  85  and  the  schedule  thereto.  The 
ground  for  the  opposite  contention  is 
that  the  words  "from  time  to  time" 
imply  that  if  the  company  reduce  the 
rates  below  the  maximum  allowed,  the 
reduction  must  be  notified.  But  these 
words  are  satisfied  by  section  86,  by 
which  authority  is  given  by  an  Order  in 
Council  to  reduce  the  rates  payable  by 
foreigners  referred  to  in  section  85.  K 
such  Order  in  Council  had  been  made,  the 
redaction  ought  to  have  appeared  on  the 
board ;  but  no  such  order  has  been  made. 
The  words  "  duly  authorised  to  be  taken  " 
occur  again  in  section  130,  referring  to 
the  tolls  mentioned  in  the  schedule.  It 
would  be  most  inconvenient  and  embar- 
rassing if  the  Local  Board  were  obliged 
to  alter  the  notice  every  time  a  single 
alteration  was  made,  because  if  the  board 
is  wrong  in  one  respect  none  of  the  other 
tolls  can  be  levied.  Moreover,  if  the  de- 
cision be  adverse  to  the  appellant,  all  the 
tolls  taken  have  been  illegally  exacted, 
and  can  be  recovered  from  the  Local 
Board  as  money  had  and  received.  The 
decision  of  this  case  against  the  appel- 
lant will  compel  railway  companies  to 
alter  their  boards  from  time  to  time.  The 
words  of  the  B<ailway  Clauses  Act  (8  Yiot. 
c.  20)  are  very  similar :  "  A  list  of  all  tolls 


anthorised  by  the  special  Act  to  be  taken 
shall  be  published  by  the  same  being 
painted  on  a  board,"  &o.  The  provision 
IS  penal,  having  the  effect  of  forfeiting 
the  Board's  right  to  recover  tolls,  and 
must  be  striotly  interpreted. 

iS.  Prentice  (with  him  OhaimM)  was 
not  called  upon  to  argue. 

Kbllt,  C.B. — The  Bailway  Acts  raise 
a  totally  different  case  &om  the  present, 
and  it  is  useless  to  refer  to  them.  No 
one,  I  think,  afler  reading  this  Act  of 
Parliament,  can  come  to  any  other  oon- 
closion  than  that  arrived  at  by  the 
magistrates.  In  spite  of  the  ingenious 
argument  we  have  heard  there  is  nothing 
in  the  section  calculated  to  raise  a  doubt. 
The  tolls  authorised  to  be  taken  for  the 
time  being  are  to  appear  on  the  board. 
For  what  purpose  is  this  intended  P  That 
those  who  do  not  know  what  the  tolls 
are,  including  foreigners,  may  learn 
what  they  are,  and  that  they  may  not 
pay  more  than  they  ought.  It  is  in- 
tended for  those  who  demand  the  toll, 
and  above  all  for  those  who  have  to  pay 
it.  This  purpose  is  not  carried  out  by 
publishing  the  maximum  tolls  allowed  by 
the  Act  of  Parliament,  when  the  actual 
tolls  are  altogether  different. 

Haweirb,  J. — ^I  am  of  the  same  opi> 
nion.  There  is  no  necessity  for  us  to 
reject  either  the  words  "  as  hereinbefore 
authorised "  or  "  from  time  to  time." 
They  refer  to  the  maximum  tolls  antho- 
rised  by  the  Act,  subject  to  their  being 
reduced  by  resolution  of  the  board.  I 
do  not  think,  with  reference  to  one  aiga- 
ment  used,  that  the  failure  to  give  notice 
of  an  alteration  in  one  toU  payable  would 
affect  the  right  to  take  «thers. 

Decmon  affirmed. 


Solicitors — Austen,  Do  G«x  &  Harding,  agents 
for  W.  Gregson,  Eochford,  Essex,  for  appel- 
lant ;  Digby  &  Jones,  agents  for  Digby  & 
Evans,  A^ldon,  for  lespondents. 
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1879.      1   8TANAN0U0HT  (a^ellant)  v. 
March  14.  J       hazelddtb  (respondent). 

Mtmioipal  Election — Ballot  Act,  1872 
(35  4r  36  Viet.  e.  33),  s.  ^^Infringement 
of  Beerecy — GommumicaHon — Means  of 
Knowing, 

The  4dh  section  of  the  Ballot  Act,  1872 
(35  §r  36  Viet.  e.  33),  makes  it  an  offence 
punishable  on  srtmmary  eormcUon  fir  an 
agent  at  a  polUng  station  to  eommtmieaie 
hefore  the  poU  is  closed  to  a/ny  person  emy 
tnformaiion  as  to  the  name  or  number  on 
the  register  of  voters  of  any  elector  who  Aa« 
applied  for  a  bdUot  paper  or  voted  at  that 
station: — 

Held,  that  in  order  tojuttify  a  eonrncHon 
of  such  an.  offemce  under  thiat  section,  it 
wtust  be  shewn  that  the  information  reached 
fhe  mind  of  the  person  to  whom  it  is  com- 
municated, and  it  is  not  enough  to  shew  thai 
such  person  had  the  means  of  knowing  it. 

Therefore,  Gust  where  the  evidence  was 
only  that  the  agent  had  during  a  rnvnidpai 
election  gone  from  ih,e  pdOmg  station  to  the 
committee  room  of  the  candidate  for  whom 
he  was  agent,  and  had  there  left  his  pari  of 
tfte  burgess  roU  on  which  he  had  put  a  mark 
against  the  name  of  every  voter  who  had 
obtained  a  baHot  paper,  but  did  not  shew 
that  amy  one  there  had  looked  into  such  part 
of  the  burgess  roll,  or  had  in  fact  obtained 
any  information  from  it,  the  Oourt  held 
there  was  no  evidence  on  which  a  magistrate 
ottght  to  convict  the  agent  wider  the  said 
4dh  section. 

Case  stated  by  the  police  magistrate  of 
the  borough  of  liverpool,  under  20  & 
21  Vict.  0.  43. 

On  the  6th  day  of  November,  1878,  the 
appellant  laid  an  information  before  the 
said  magistrate  against  the  respondent,  of 
which  the  following  is  a  copy : — 

"  Borough  of  Liverpool  to  wit. 

"  Be  it  remembered,  that  on  the  sixth  day 
of  November,  in  the  year  of  our  Lord,  1878, 
at  Liverpool,  in  the  borough  aforesaid, 
in  the  county  of  Lancaster,  Joseph  Stana- 
noaght,  at  Liverpool  aforesaid,  oometh 
before  me,  the  undersigned,  one  of  Her 
Majes^s  justices  of  the  peace  in  and  for 
the  said  borough  of  Liverpool,  and  in- 
formeth  me,  the  said  justice,  that  Francis 
Vol.  48.— M.O. 


Hazeldine,  on  the  first  day  of  November 
instant,  at  the  borough  of  Liverpool 
aforesaid,  being  a  personating  agent  duly 
appointed  and  in  attendance  at  a  certain 
polling  station  in  connection  with  the 
municipal  election  for  a  town  councillor 
for  St.  Anne  Street  Ward  in  the  said 
borough,  did  not  then  and  there  maintain 
and  aid  in  maintaining  the  secrecy  of  the 
voting  in  such  station,  but  did  then  and 
there  communicate,  without  it  being  for 
some  purpose  authorised  by  law,  before 
the  poll  was  closed,  to  a  certain  person  or 
persons,  certain  information  as  to  the 
names  and  numbers  on  the  register  of 
voters  of  certain  electors  who  had  and 
had  not  applied  for  ballot  papers  or  voted 
at  that  station,  contrary  to  the  form,  of 
the  statute  in  such  case  made  and  pro- 
vided." 

On  the  19th  day  of  November,  1878, 
the  said  information  came  on  to  be  heard 
before  the  said  magistrate,  when  both 
parties  appeared  before  him. 

The  complaint  arose  under  the  Ballot 
Act,  1872  (35  &  36  Vict.  c.  33),  the  4th 
section  of  which  enacts  as  follows : — 

"  Every  ofiB.cer,  clerk  and  agent  in  at- 
tendance at  a  polling  station  shall  main- 
tain and  aid  in  maintaining  the  aSorecy 
of  the  voting  in  such  station,  and  shall 
not  communicate,  except  for  some  pur- 
pose authorised  by  law,  before  the  poll  is 
closed,  to  any  person,  any  information  as 
to  the  name  or  number  on  the  register  of 
voters  of  any  elector  who  has  or  has  not' 
applied  for  a  ballot  paper  or  voted  at  that 
station,  or  as  to  the  official  mark ;  and  no 
such  officer,  clerk  or  agent,  and  no  person 
whosoever,  shall  interfere  with  or  attempt 
to  interfere  with  a  voter  when  marking 
his  vote,  or  otherwise  attempt  to  obtain 
in  the  polling  station  information  as  to 
the  candidate  for  whom  any  voter  in  such 
station  is  about  to  vote  or  has  voted,  or 
communicate  at  any  time  to  any  person 
any  information  obtained  in  a  polling 
station  as  to  the  candidate  for  whom  any 
voter  in  such  station  is  about  to  vote  or 
has  voted,  or  as  to  the  number  on  the 
back  of  the  ballot  paper  given  to  any 
voter  at  such  station.  Every  officer, 
clerk  and  aeent  in  attendance  at  the 
counting  of  the  votes  shall  maintain  and 
aid  in  nuuntaining  the  secrecy  of  the 
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voting,  and  shall  not  attempt  to  asoertain 
at  Buoh  counting  the  numMr  on  the  back 
of  any  baUot  paper,  or  oommnnioate  any 
information  obtained  at  each  counting  as 
to  the  candidate  for  whom  any  vote  is 
given  in  any  particular  ballot  paper. 

"  No  person  shall  directly  or  indirectly 
induce  any  voter  to  display  his  ballot 
paper  after  he  shall  have  marked  the 
same  so  as  to  make  known  to  any  person 
the  name  of  the  candidate  for  or  against 
whom  he  has  so  marked  his  vote.  Every 
person  who  acts  in  contravention  of  the 
provisions  of  this  section  shall  be  liable 
on  anmmaiy  conviction  before  two  jus- 
tioes  of  the  peace  to  imprisonment  for 
any  term  not  exceeding  six  months,  with 
or  without  hard  labour." 

On  the  hearing  of  the  information  it 
was  proved  that  on  the  1st  of  November, 
1878,  there  was  an  election  for  a  coun- 
cillor for  the  St.  Anne  Street  Ward  in 
the  said  borough,  the  vacancy  being 
caused  by  Mr.  Ronald  MoDongall's  term 
of  office  having,  pursuant  to  the  Munici- 
pal Corporation  Act,  1835,  expired  by 
effluxion  of  time  upon  that  day. 

The  candidates  at  such  election  were 
the  said  Ronald  McDougall  and  Thomas 
Haydk  Sheen. 

Pursuant  to  the  85th  section  of  the  6 
&  7  Vict.  c.  18,  personating  agents  were 
appointed  by  each  candidate,  and  amongst 
these  the  respondent  was  appointed  per- 
sonating agent  for  Mr,  Thomas  Hayes 
Sheen,  and  notice  of  his  appointment  was 
duly  given  to  the  returning  officer. 

The  respondent  made  the  declaration  of 
secrecy  required  by  rule  54  in  the  first 
schedule  to  the  Ballot  Act,  1872,  except 
that  section  4  of  this  Act  was  not  read 
over  to  him  by  the  justice  who  took  his 
declaration,  which  the  note  to  the  form  of 
such  declaration  in  the  second  schedule  to 
the  Act  states  must  be  done. 

The  appellant  was  duly  appointed  and 
declared  to  act  as  presidmg  officer  at  the 
polling  station  in  which  the  respondent 
acted  as  personating  agent. 

The  appellant  deposed  that  he  acted  as 
presiding  officer  on  the  occasion,  that  he 
saw  the  respondent  with  a  part  of  the 
burgess  roll  in  his  hand,  and  that  he  (the 
respondent)  put  a  tick  opposite  the  name 
of  eveiy  voter  when  he  obtained  a  ballot 


paper.  Between  two  and  three  o'oloek  in 
the  afternoon  he  noticed  tibat  the  respon- 
dent had  left  the  booth  without  his,  the 
appellant's,  permission.  He  also  noticed 
that  the  respondent's  part  of  the  burgess 
roll  was  not  upon  the  table  where  he  had 
placed  it  on  one  or  two  occasions  on  which 
he  had  left  his  seat  in  the  polling  station. 
The  respondent  returned  in  about  a 
quarter  of  an  hour  after  the  appellaot  had 
missed  him.  On  being  asked  by  Mr. 
Stananought  where  his  part  of  the  buv 
gess  roll  was,  he  replied  that  he  was  not 
going  to  work  for  nothing,  and  as  his 
committee  had  not  supplied  liim  with  any 
refreshment,  he  had  g^ven  up  his  part  of 
the  burgess  roll  to  t^m.  The  appellant 
told  him  he  had  done  very  wrong,  and 
had  committed  an  offence  under  the  Ballot 
Act.  The  appellant  also  told  him  he 
conld  not  remain  in  the  booth,  and  he 
left.  The  respondent  had  been  in  attend- 
ance  at  the  polling  station  &om  nine 
o'clock  in  the  morning  until  the  time  he 
left  the  station  as  aforesaid,  and  had  not 
been  supplied  with  any  refreshment  during 
that  time. 

The  fact  that  the  respondent  left  the 
part  of  the  burgess  roll  in  the  committee 
room  of  the  candidate  by  whom  he  was 
employed  was  admitted  by  his  solicitor. 

The  matters  mentioned  in  this  para- 
graph took  place  before  the  close  of  the 
poll. 

On  the  part  of  the  respondent  it  was 
contended,  first,  that  the  information 
contained  two  offences,  and  was  therefore 
bad  under  the  10th  section  of  the  11  & 
12  Yict.  c.  43,  which  provides  that  every 
information  shall  be  for  one  offence  only, 
and  not  for  two  or  more  offences.  This 
objection  the  magistrate  overmled  on  the 
ground  that  th^  was  really  only  one 
offence  charged,  namely,  that  of  commu- 
nicating before  the  poU  was  closed  to 
some  person  information  as  to  the  names 
or  numbers  on  the  register,  of  voters  of 
certain  electors  who  had  or  had  not  ap- 
plied for  ballot  papers.  The  respondent's 
solicitor  then  contended  that  the  appellant 
had  no  authority  or  power  to  lay  the  in- 
formation, contending  that  his  powers 
were  limited  to  matters  arising  within  the 
polling  station,  and  that  the  information 
should  have  been  laid  by  the  alderman  of 


Digitized  by 


Google 


THE  DtmSS  OF  MAaiSTttATEg. 


Vol.  48.] 

Sttmamotu/ht  v.  Uueldme,  C3. 

the  ward.  The  magistirate  overraled  this 
objection,  as  the  BaUot  Act  does  not  con. 
tain  any  directions  as  to  the  persons  by 
whom  the  information  for  the  offences 
under  it  shonld  be  laid. 

The  respondent's  solicitor  then  con- 
tended as  follows : — "  The  question  is 
whether  any  offence  has  been  committed 
under  tiie  4th  section.  The  object  of  this 
section  is  to  prevent  other  persons  becom> 
ing  acqnainted  with  the  prooedings  in  a 
polling  station.  Now  what  does  this  man 
do  P  According  to  the  evidence  all  he 
does  is  this.  He  takes  a  book  (it  has  not 
been  produced  to  ns)  out  of  a  polling 
station  and  leaves  it  at  a  committee  room. 
That  is  not  commnnioating  to  persons  in- 
formation. To  oommnnicate  information 
he  must  impart  it  to  some  person  capable 
of  understanding  it.  If  he  had  whispered 
into  the  ear  of  a  deaf  man  something  that 
had  taken  place,  that  would  not  have  been 
a  communication.  There  must  be  a  com- 
munication from  one  man's  mind  to  an- 
other man's  mind,  so  tint  the  man  may 
comprehend  what  has  been  done.  There 
was  no  communication  made  by  the  de- 
fendant to  any  other  person  as  required 
by  the  Act  of  Parliament  to  constitute  an 
offence."  The  respondent's  solicitor  de- 
nied that  the  book  referred  to  had  been 
looked  into  or  any  information  obtained 
therefrom  by  any  person,  but  called  no 
witness  upon  this  or  any  other  point. 

The  respondent's  solicitor  also  con- 
tended that,  as  the  magistrate  did  not 
read  over  the  4th  section  of  the  Ballot 
Aot  to  the  respondent  at  the  time  that  he 
made  the  declaration  of  secresy,  the  ap- 
pointment of  the  respondent  was  informal 
and  he  could  not  be  convicted.  The 
magistrate  was  of  opinion  that  upon  the 
facte  proved  before  him,  the  respondent 
had  violated  the  4th  section  of  the  Ballot 
Act,  but  he  considered  this  last  objection 
fatal,  and  he  dismissed  the  information. 

The  following  questions  of  law  were 
submitted  to  the  Court : — 

1.  Whetlier  the  information  was  bad 
for  oontaining  two  offences  P 

2.  Whether  the  information  shonld 
have  been  laid  by  the  alderman  of  the 
ward  instead  of  by  the  appeUant  P 

3.  Whether  it  was  neceeaary  to  prove 
that  the  respondent  commumcated  in- 
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formation  as  to  the  persons  who  had  or 
had  not  applied  for  ballot  papers  to  some 
individual  person  or  persona  ?  and 

4.  Whether  it  was  necessary,  in  order 
that  a  conviction  shonld  take  place  under 
the  Act,  that  the  declaration  of  secresy 
should  be  read  over  to  the  personating 
agent  by  the  magistrate  ? 

B.  8.  Wright,  for  the  appellant.— The 
magistrate  was  right  in  deciding  that  the 
information  did  not  contain  two  offences. 
There  is  only  one  offence  in  fact  charged, 
namely,  that  of  communicating  informa- 
tion contrary  to  the  Ballot  Act,  and  there- 
fore the  10th  section  of  Jervis's  Act,  11 
&  12  Vict.  c.  43,  does  not  apply.  By  19 
Geo.  2.  c.  21,  a  penalty  is  imposed  on  any 
person  who  "shall  profanely  curse  or 
swear,  and  be  thereof  convicted,"  and  it 
was  held  in  The  Queen  v.  8eoU  (1),  that 
the  using  several  oaths  on  one  and  the  same 
occasion  is  one  offence  only,  and  therefore 
not  within  the  10th  section  of  Jervis's 
Act.  So  in  Onlei/  v.  Oee  (2),  an  informa- 
tion, laying  the  offence  of  keeping  a 
betting  house  on  a  certain  day  which  was 
named,  "  and  on  divers  other  days,"  was 
held  good,  notwithstanding  11  &  12  Yict. 
c.  43.  8.  10.  With  regard  to  the  second 
point,  there  is  nothing  in  the  Ballot  Act 
which  requires  the  information  for  an 
offence  under  it  to  be  laid  by  any  parti- 
cular person.  The  offence  is  against 
public  policy,  and  the  information  may 
ther^ore  be  laid  by  anyone  —  Oole  v, 
GotUton  (3).  The  tlurd  point  raises  the 
question  whether  it  was  necessary  to 
shew  that  the  book,  in  which  was  entered 
the  names  of  those  who  had  voted,  had 
been  opened  and  read  by  anyone  in  the 
committee  room  of  one  of  the  candidates. 
No  evidence  was  given  by  the  respondent 
to  shew  that  it  had  not  been  read,  and 
the  magistrate  having  found  that,  in  his 
opinion,  the  4th  section  of  the  Ballot  Act 
had  been  violated,  the  question  for  the 
Coart  is  only  whether,  on  the  evidence,  it 
was  impossible  for  the  magistrate  to  find, 
as  he  has,  that  the  respondent  did  com- 
municate information  contrary  to  the  Act 

(1)  4B.  &S.  368  ;s.e.3SlAwJ.Bep.M.C.  16. 

(2)  80  Law  J.  Bop.  M.C.  223. 

(3)  29  Law  J.  Eep.  M.C.  126. 
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It  is  not  necessaiy  to  shew  to  which  in- 
diTidtial  member  of  tho  committee  the  in- 
formation was  communicated,  nor  to  shew 
that  it  penetrated  the  mind  of  somebody. 
It  is  enough  to  make  it  an  o£fenoe  within 
the  4th  section  of  the  Act  if  the  means  of 
haying  the  information  were  placed  hj 
the  offender  within  the  reach  of  anyone, 
whether  saoh  person  availed  himself  or 
not  of  those  means. 

[The  Court  haying  intimated  that  they 
were  against  the  appellant  on  this  point, 
it  became  unnecessary  to  argue  the  fourth 
point,  on  which  alone  the  magistrate  had 
decided  against  the  appellant/] 

Fullarton,  for  the  respondent,  was  not 
called  on  to  ai^ae. 

Bbahweli,  L.J. — Oar  judgment  must, 
I  think,  be  for  the  respondent.  As  at 
present  advised,  I  am  inclined  to  think 
ihat  a  doable  offence  is  stated  in  the  in- 
formation, but  as  I  am  not  clear  on  this 
point  I  state  it  with  some  reserve.  It 
seems  to  me  that  the  4fch  section  of  the 
Ballot  Act,  1872,  refers  to  the  actual 
voting ;  if  it  does,  then  maintaining  the 
secrecy  of  the  voting,  is  different  from  not 
communicating  any  information  as  to  the 
names  or  number  of  those  who  have  ap- 
plied for  ballot  papers,  or  voted,  and 
therefore  I -am  not  sure  that  the  informa- 
tion in  this  case  does  not  allege  a  doable 
offence ;  bat  it  is  not  necessary  to  deter- 
mine this,  for  granted  that  it  does  not 
do  80,  there  is  the  third  question,  viz., 
whether  the  respondent  had  communi. 
cated  information  to  anyone  contrary 
to  the  provisions  of  the  4ith  section,  and 
I  do  not  think  he  had  done  so.  It  is 
not  enough,  in  my  opinion,  to  g^ive  the 
means  of  knowing,  for  I  do  not  think 
there  is  any  communication  until  it  has 
reached  the  mind  of  the  person  communi- 
cated with.  It  would,  I  think,  have  been 
safficient  for  a  conviction  to  have  shewn 
that  after  the  book  had  been  taken  into 
the  committee  room,  several  of  the  per- 
sons there  had  looked  into  it,  without 
specifying  who  in  particular  had  done  so. 
But,  in  default  of  the  proof  to  the  con- 
trary, it  might  well  be  presumed  that  the 
members  of  the  committee  acted  as  right- 
minded  men  would  have  done,  namely. 


shnt  ap  the  book,  and  refused  to  look  at 
it.  Therefore  there  was  no  evidence  to 
shew  that  the  respondent  had  commoni- 
cated  the  information  contained  in  tho 
book  to  anyone,  and,  in  my  opinion,  it 
was  not  a  case  on  which  the  magistrate 
ought  to  have  convicted.  Then  ought  we 
to  send  the  case  back  to  the  magistrate  to 
re-state  it  P  I  think  not,  for  I  think  it 
was  not  intended  to  ask  us  whether  it 
was  necessary  to  identify  any  particular 
individual  to  whom  the  communication 
had  been  made,  but  that  what  the  maffe- 
trate  meant  was  to  raise  the  question 
whether  it  must  be  shewn  that  the  intelli- 
gence had  reached  the  mind  of  the  person 
communicated  with ;  and  therefore,  if  the 
case  were  sent  back,  there  would  not  be 
any  substantial  alteration  made  in  it,  and, 
consequently,  it  would  be  useless  to  send 
it  back.  Ill  order  to  communicate  in- 
formation within  the  meaning  of  the  Act 
there  must,  I  think,  be  a  common  know- 
ledge in  the  mind  of  the  person  communi- 
cating and  of  the  person  to  whom  it  ia 
communicated. 
Lopes,  J. — I  entirely  agree. 

Appeal  dismissed. 


Solicitors — F.  Venn  &  Son,  agents  for  the  Town 
Clerk  of  Liverpool,  for  appellant;  W.  W. 
Wynne,  agent  for  J.  P.  Harris,  Liverpool,  for 
respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.     1   DAVIS  (appellanf)  v.  beowhb 
Mar.  14.  j  (reytondent) . 

Highway — Locomotive  on  Mighway — 
28  If  29  Yict.  c.  83.  s.  3—41  ^  42  Vict.  e. 
77.  8.  29 — Person  preceding  Locomotive 
on  Foot. 

The  3rd  section  of  28  ^  29  Vict.  o.  83, 
which,  as  amended  by  41  &  42  Viet.  e.  77. 
«.  29,  requires  one  of  the  three  persons  em' 
ployed  to  condtKt  a  steam  locomotive  on  a 
public  highway  to  precede  sueh  loeomotioe 
on  foot  by  tweiity  yards,  and  in  ease  of 
need  to  assist  horses  or  carriages  drawn  by 


Digitized  by 


Google 


THB  DUTIES  OF  MAOISTRATKS. 


Vol.  48.] 

Davis  T.  Browns,  CJ*. 
horses,  in  pasting  the  same,  is  not  the  less 
complied  loith  heeause  such  person,  whilst 
preceding  the  locomotive  on  foot,  leads  a 
horse  and  cart  of  his  own. 

Gasb  stated,  under  20  &>  21  Viot.  c.  43, 
by  the  jnatioes  for  the  parts  of  Kesteven, 
in  Lincolnahire.  The  following  are  the 
material  &ot8  as  stated  in  the  Case : — 

At  a  Petty  Sessions,  held  at  Bourne,  in 
and  for  the  said  parts  on  the  10th  of  Oc- 
tober, 1878,  the  said  justices  heard  and 
determined  a  complaint  by  the  respon- 
dent preferred  against  the  appellant,  that 
the  appellant^  on  the  25th  oi  September, 
1878,  at  the  parish  of  Careby,  in  the  said 
parts,  then  hieing  the  driver  of  a  certaLu 
locomotiye  engine  on  a  highway  there 
situate,  unlawtully  had  not  any  person 
preceding  such  engine  by  at  least  twenty 
yards  on  foot,  contrary  to  the  statute. 

It  was  proved  before  the  said  justices 
by  the  evidence  of  a  police-constable  as 
follows : — 

That  on  the  25th  of  September,  1878, 
a  locomotive  engine  was  seen  by  him  tra- 
velling in  the  daytime  upon  a  public 
highway  in  the  parish  of  Careby  afore- 
said, and  that  the  appellant  was  the 
driver  of  such  engine,  and  that  another 
man  was  with  and  assisting  him  upon  the 
eng^e. 

That  at  about  sixty  yards  preceding 
such  engine  was  a  third  man,  on  foot, 
leading  a  pony,  which  was  drawing  an 
empty  Ught  cart,  and  upon  such  cart  was 
a  red  and  white  pocket  handkerchief  by 
way  of  a  flag,  attached  to  a  pole  &stened 
to  the  said  cart. 

That  the  appellant,  on  being  asked  by 
the  policeman  if  the  said  last-mentioned 
man  was  his  signal-man,  replied  in  the 
affirmative,  and  thereupon  the  policeman 
said  that  such  man  had  no  right  to  be  in 
charge  of  a  horse  and  cart.  The  appel- 
lant then  added  that  they  had  come  some 
distance  to  fetch  the  engine,  and  had 
brought  the  cart  to  ride  in,  and  that  if 
any  accident  occurred  they  would  pay  for 
it.  The  policeman  said  that  there  should 
be  a  flag  and  a  person  on  foot  not  lead- 
ing a  horse  and  cart. 

It  was  not  proved  in  evidenoe  before 
the  said  justices,  or  suggested,  that  any 
case  arose  in  which  horses  and  carriages 


drawn  by  horses  passing  the  said  engine 
needed  assistance. 

At  the  close  of  the  case  for  the  com- 
plainant, the  defendant's  solicitor  sub- 
mitted  that  no  ofience  had  been  proved 
against  the  appellant,  and  contended,  inter 
alia,  that  there  was  (as  the  £Eict  was)  a 
person  preceding  the  locomotive  on  foot 
by  at  least  twenty  yards,  for  the  purpose 
of  warning  the  riders  and  drivers  of 
horses,  and  that  if  occasion  for  assistance, 
such  as  that  contemplated  by  the  last- 
mentioned  section,  had  arisen,  such  per- 
son would,  and  that  the  justices  were 
bound  to  assume,  that  he  would  have  ren- 
dered the  necessary  assistance,  and  if  he 
had  done  so,  no  ofEence  under  the  Act 
would  have  been  committed.  That  had 
a  case  of  need  occurred,  and  proper  as- 
sistance not  have  been  given  by  such  man, 
then  and  then  only  under  the  circum- 
stances would  an  offence  have  been  com- 
mitted. That  the  fact  of  a  man  leading 
a  horse  did  not  cause  him  the  less  to  be 
a  person  complying  with  the  said  29th 
section  of  the  Act  41  &  42  Vict.  c.  77. 

It  appeared  to  the  justices  that  a  peraon 
necessarily  engaged  in  attending  to  his 
own  horse  and  cart  was  certainly  unable 
to  comply  with  the  said  29th  section  of 
41  &  42  Viot.  c.  77,  since  he  could  not 
render  the  assistance  mentioned  in  this 
section  of  the  Act,  without  himself  com- 
mitting a  breach  of  the  law,  by  leaving 
his  own  horse  and  cart  on  the  highway  be- 
yondhis  control,  and  the  said  justices  were 
of  opinion  that  it  could  not  be  said  that 
three  persons  were  employed  "  to  drive  or 
conduct  the  locomotive  whilst  one  of 
them  was  engaged  in  leading  a  horse 
attached  to  a  cart.  They  therefore  con- 
victed the  appellant  of  the  offence  with 
which  he  was  charged,  and  sentenced 
Viim  to  pay  a  fine  of  5«.  and  Us,  Hd. 
costs. 

The  question  of  law  was,  whether  or 
not  upK>n  the  evidence  above  stated,  the 
said  justices  were  justified  in  so  convict- 
ing and  fining  the  appellant. 

Qraham,  for  the  appellant. — The  con- 
viction was  under  section  3.  of  28  & 
29  Viot,  c.  83,  and  was  for  non-com- 
pliance with  its  provisions,  as  amended 
by  41  it;  42  Vict.  c.  77.  s.  29,  and  one  of 
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the  points  taken  before  the  justioes,  bat 
which  they  overruled,  was,  that  the  ap> 
peUant  was  only  the  driver,  and  not  we 
owner  of  the  locomotiTe,  and  that  as 
driver  only  he  was  not  liable  to  be  con- 
victed nnder  that  3rd  section.  The  sub- 
stantial point,  however,  and  apon  which 
the  opinion  of  the  Court  is  especially 
desired  is,  whether  the  fact  that  one  of 
the  tiiree  persons  employed  with  the  loco- 
motive led  a  horse  attached  to  a  cart, 
whilst  walking  in  front  of  the  engine,  pre- 
vented him  from  being  a  person  preceding 
the  locomotive  on  foot,  as  required  by  the 
Btatate.  The  3rd  section  of  28  &  29  Vict. 
o.  83,  enacts  that  every  locomotive  pro- 
pelled by  steam  on  any  public  highway, 
■hall  be  worked  according  to  certam 
rules,  inter  aUa,  those  stated  in  paragraph 
first  and  paragraph  second  of  such  sec- 
tion. Paragraph  first  states  that,  "at 
least  three  persons  shall  be  employed  to 
drive  or  conduct  such  locomotive,"  Ac., 
and  paragraph  second  states  that  "  one  of 
such  persons,  while  any  such  locomotive 
is  in  motion,  shall  precede  such  locomo- 
tive on  foot  by  not  less  than  sixty  yards, 
and  shall  carry  a  red  flag  constantly  dis- 
played, and  shall  warn  the  riders  and 
drivers  of  horses  of  the  approach  of  such 
locomotive,  and  shall  signal  the  driver 
thereof,  when  it  shall  be  necessary,  to 
stop,  and  shall  assist  horses  and  carriages 
drawn  by  horses  passing  the  same.  This 
second  paragraph  of  section  3  is  repealed 
by  41  &  42  Vict.  c.  77.  s.  29,  and  the  fol- 
lowing is  substituted  for  it,  namely, 
"  Secondly,  one  of  such  persons,  while 
the  locomotive  is  in  motion,  shall  precede 
by  at  least  twenty  yards  the  locomotive 
on  foot,  and  shall  in  case  of  need  assist 
horses  and  carriages  drawn  by  horses 
passing  the  same."  The  last  enactment, 
therefore,  reduces  the  distance  from  sizly 
to  twenty  yards,  and  omits  the  flag,  and 
imposes  the  duty  of  giving  aaaistanoe  only 
in  case  of  need.  There  is  no  reason  why 
this  person,  who  was  on  foot  in  front  of 
the  locomotive,  was  not  quite  as  well 
able  to  give  the  assistance  required  by 
the  Act,  when  he  had  the  pony,  as  he 
would  have  been  without  it.  It  does  not 
appear  that  the  pony  was  not  per- 
fectiy  nnder  his  control,  even  when 
not  held  by  him,  so  that  in  case  of  need 


he  could  have  aafely  left  the  pony  on 
the  road,  or  have  taken  it  back  to  Hm 
locomotive  and  fastened  it  to  the  engine, 
or  left  it  in  charge  of  the  appellant  and 
the  other  man  there  while  he  went  and 
assisted  any  other  horse  or  carriage  in 
passing  the  locomotive.  The  case  of 
Morris  v.  Jeffriet  (1)  is  an  instance  of 
horses,  while  grazing  on  the  side  of  a 
turnpike  road  four  or  five  yards  &om 
the  person  in  charge  of  them,  being 
deemed  to  be  tmder  the  control  of  sn(£ 
person,  and,  therefore,  not  liable  to  be 
impounded  under  4  Geo.  4.  c.  95.  s.  75, 
as  being  horses  found  "  wandering,  stray- 
ing or  lying  about "  the  road  within  the 
meaning  of  that  enactment. 

No  one  appeared  for  the  respondent. 

Bbaicwell,  L.J. — This  conviction  can- 
not be  Bustcuned.  There  was  a  person 
who  preceded  the  locomotive  on  foot  by 
the  prescribed  distance,  but  the  Aot  re- 
quires him  in  case  of  need  to  assist  horBes 
in  passing  the  engine,  and  it  was  said 
that  he  could  not  do  this  because,  if  be 
did,  he  would  have  then  to  leave  Ins  own 

rny  and  cart  on  the  highway  unattended, 
do  not  think  that  that  consequence 
would  necessarily  follow,  as  he  might,  aa 
Mr.  Graham  suggested,  take  it  hack  to 
the  locomotive,  and  give  it  in  charge  of 
one  of  his  men  there,  or  do  many  other 
things  with  it  without  leaving  it  unat- 
tended or  beyond  his  oontroL  The  con- 
viction, therefore,  must  be  quashed  on 
its  merits. 

LoFSS,  J.,  concurred. 

Owmieiwn  qwukei. 


SolicitoTS — ^WhytA,  Colliaon  &  Pritchatd,  agenta 
for  i.  £.  Atter,  Stamford,  foi  appaUant. 


iQ.i 


35  Lav  J.  Bep.  SLC.  143  ;  a.  e.  Lav  Bep. 

•'.  261. 
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[IN  THB  QUBBirS  BENOH   DIVISION.] 
1879.        1  TOMLuraoN  (appeUant)  «. 
March  25,  27.  J      bullock  (respondent'). 

Bastardy— S5  ^  36  Viet.  c.  65.  s.  3— 
Application  of  Statute  to  OhUdren  horn 
"  after  passing  of  Act " — Ordor  for  Main- 
tenanee — Birth  the  same  day  as  the  passing 
of  Act. 

Where  an  Ad  eomes  inio  operation  on  a 
giuen  day,  it  becomes  law  as  soon  as  the 
day  eommenees. 

By  the  Bastardy  Laus  Amendment  Act, 
1872  (35  ^  36  Viet.  e.  65),  s.  3,  any  single 
toanum  who  may  be  delioered  of  a  bastard 
child  "  after  the  passing  of  the  Act "  may 
apply  to  a  jitstiee  for  a  summons  to  be 
served  on  the  man  alleged  to  he  Om  father 
of  the  child,  ^e. 

A  child  was  bom  on  the  IQth  of  August, 
1872,  being  the  day  an  which  the  35  |-  36 
Vict.  0.  65,  reoeioed  the  royal  assent: — 
Held,  that  such  ehUd  was  bom  "after  the 
passing  of  the  Act,"  which  in  eoatemplaiion 
of  law  took  place  as  soon  as  the  cloeh  began 
to  strike  twelve  on  the  previous  night. 

This  was  an  appeal  from  the  decision 
of  jnstioeB,  diBmissing  an  application  for 
an  order  loade  under  the  Bastardy  Acts. 
The  facts  and  orgaments  sofSoiently  ap- 
pear in  the  judgment  of  the  Conrt. 

Loekwood,  for  the  ajppellant. 

Charles  Orompton,  for  the  respondent. 

Our.  adv.  vidt. 

The  judgment  of  the  Court  (1)  was  (on 
March  27),  delivered  bj 

LvsH,  J. — ^The  application  was  made  on 
the  5th  of  September,  1872,  bat,  bj  rea- 
son of  the  absence  of  the  respondent  from 
England,  the  sanuuons  was  not  taken  out 
till  the  26th  of  July,  1878.  It  appeared 
on  the  hearing  that  the  child  was  bom  on 
the  10th  of  Aognst,  1872,  being  the  day 
on  which  the  35  &36  Vict.  o.  65,  received 
the  Royal  assent.  That  Act,  which  came 
into  operation  immediately  on  its  passing, 
repealed  the  7  &8  Vict.  o.  101,  and  en- 
acted other  provisions  in  lien  thereof. 
The  3rd  section  enacts  that  "any  single 

(1)  Uellor,  J.,  and  Loah,  J. 


woman  who  may  be  delivered  of  a  bastard 
child  after  the  passing  of  Om  Act  roaij, 
either  before  the  birth,  or  at  any  time 
within  twelve  months  from  the  birth  of 
the  child ;  or  at  any  time  thereafter,  upon 
proof  that  the  man  alleged  to  be  the 
&ther  of  such  child  has,  within  twelve 
months  past  after  the  birth  of  snch  child, 
paid  money  for  its  maintenance,  or  at  any 
time  within  the  twelve  months  next  aSbet 
the  retnm  to  England  of  the  man  alleged 
to  be  the  father  of  such  child,  npon  proof 
that  he  ceased  to  reside  in  England  within 
the  twelve  months  past  the  birth  of  snch 
child,  make  application,"  ho. 

The  repealing  olanse  excepted  anything 
theretofore  duly  done  under  the  repealed 
Act,  and  kept  the  latter  Act  alive,  for  the 
pnrpose  of  supporting  and  continuing  any 
proceedings  te^en  before  the  passing  of 
the  Act  in  question,  bat  it  made  no  pro- 
vision as  to  children  bom  before  its 
passing,  and  in  respect  of  which  no  pro- 
ceedings have  been  taken.  Consequentiy, 
the  mother  of  a  child  bom  on  the  9th  of 
August,  1872,  had  no  remedy  under  the 
Act  then  in  force  (the  7  &  8  Vict.  e.  101), 
because  that  Act  was  repealed  on  the  fol- 
lowing day,  and  no  remedy  under  the 
repealed  Act,  because  that  applied  only 
to  children  bom  after  its  passing. 

To  supply  this  defect  another  Act  was 
passed  at  the  commencement  of  the  fol- 
lowing session,  the  Act  36  Vict.  o.  9.  The 
3rd  section  of  that  Act  enacts,  that  "  any 
woman  delivered  of  a  bastard  child  on  or 
before  the  10th  day  of  August,  1872  (the 
day  on  which  the  repealing  Act  was 
passed),  who,  but  for  the  repeal  by  the 
last-mentioned  Act,  would  have  been  en- 
titled to  apply  for  a  summons  against  the 
putative  fatiier  of  such  child,  shall  be  en- 
titied  to  apply  for  such  summons  as  fol- 
lows : — 

In  any  case  in  which  she  would  have 
been  entiUed  to  apply  at  any  time  within 
twelve  months  iiova.  the  birth  of  the 
child,  she  shall  be  entitled  to  apply  at 
any  time  within  six  months  past  after  the 
passing  of  this  Act." 

If  the  7  A;  8  Vict.  c.  101  had  not 
been  repealed  the  applicant  would  have 
been  entitied  to  apply  for  a  summons 
within  twelve  months  from  the  birth  of 
the    child.     She   might  therefore  have 
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Tomlinson  t.  Bullock,  Q3. 
availed  herself  of  the  amending  Act  hy 
applying  mthin  six  months  after  its 
passmg;  but  she  did  not  do  so;  and 
althongh  that  Act  in  the  8th  section 
rendered  valid  all  orders  made  in  respect 
of  children  bom  before  the  10th  of 
Angast,  1872,  it  says  nothing  of  pending 
applications,  nor  does  it  say  anything  in 
re^>ect  of  children  bom  not  before,  bnt 
on  the  day  on  which  the  Act  of  1872 


It  seems  to  have  been  assumed  on  all 
hands  that  a  child  bom  on  the  10th  of 
Angast  was  not  within  the  Act  of  1872, 
and  the  jnstices  npon  this  assumption 
considered,  as  the  applicant  had  not 
brought  herself  within  the  repealed  Act 
of  1873,  she  had  no  locus  standi.  If  this 
assumption  were  well  founded  we  should 
be  of  opinion  that  the  decision  was  right. 
That,  we  think,  is  an  erroneous  assump- 
tion. 

At  Common  Law  all  statutes  passed  in 
a  session  of  Parliament  had  relation  back 
to  the  first  day  of  the  sessions,  unless 
some  other  day  was  appointed  for  the 
Act  coming  into  operation.  This  relation 
was  productive  of  most  serious  conse- 
quences, many  instances  of  which  are  to 
be  found  in  the  books.  And  in  the  thirty- 
third  year  of  the  reign  of  George  the 
Third,  an  Act  was  passed  (33  Geo.  3. 
c.  13)  which  required  the  clerks  of  the 
Parliaments  to  indorse  on  every  Act,  the 
day,  month  and  year  when  the  same  re- 
ceived the  Boyal  assent,  and  enacted  that 
such  indorsement  should  be  taken  as 
part  of  the  Act,  and  should  be  the  date 
of  its  commencement  where  no  other 
commencement  was  provided. 

The  only  point  of  time  which  this  Act 
makes  material  is  the  day  on  which  the 
Boyal  assent  was  given.  It  thus  recog- 
nises the  well-known  maxim  that  the 
law  takes  no  notice  of  fractions  of  a  day, 
and  excepting  in  cases  where  there  are 
conflicting  rights  between  subjects  and 
subjects,  for  the  determination  of  which 
it  is  necessaiy  to  ascertain  the  actual 
priority,  soch  is  the  universal  rule. 
An  Act  which  comes  into  operation  on  a 
given  day  becomes  law  as  soon  as  the  day 
commences.  By  the  operation  of  the  re- 
pealing clause  of  the  Act  of  1872,  the 
Act  of  7  &  8  Yiot,  c.  101  was  rep^ed, 


and  the  new  Act  came  into  effect,  at  the 
first  moment  of  the  10th  of  August,  1872. 
Eveiy  event  which  occurred  daring  that 
day  was,  in  contemplating  law,  an  event 
which  took  place  after  the  passing  of  the 
Act. 

The  same  maxim  as  to  time  applies  to 
the  birth  of  a  child.  In  computing  the 
age  of  a  person,  the  day  and  not  the 
hour  of  his  birth  is  required  when  no 
conflicting  right  is  in  question.  A  person 
bom  on  the  3rd  of  September  was  held 
to  be  of  age  on  the  2nd  of  September 
twenty-one  years  afterwards,  without  re- 
»rd  to  the  fractions  of  the  days  (1  Lord 
Raymond,  480),  but,  on  the  other  hand, 
a  fiction  of  law  is  not  allowed  to  pre- 
vail against  the  plain  intent  of  an 
Act.  Now  it  is  clear  that  the  Act  of 
1872  was  not  intended  to  deprive  the 
mother  of  a  child  bom  on  the  day  in 
which  it  passed  of  all  remedy  against  the 
putative  father.  It  intended  to  substi- 
tute another  remedy  for  that  which  it 
took  away,  and  if  that  intent  can  be 
effectuated  without  violence  to  ite  lan- 
guage, our  duty  is  so  to  oonstrae  the 
Act  as  to  carry  out  that  intent.  We  do 
no  violence  to  its  lang^oage  by  holding 
that  a  child  bom  at  any  time  during  the 
10th  of  August  was  bom  after  the  pass- 
ing of  the  Act,  which  in  contemplation 
of  law  took  place  as  soon  as  the  clock 
struck  twelve  on  the  night  of  the  9th  of 
August. 

We  are  therefore  of  opinion  that  the 
decision  of  the  justices  was  erroneous, 
and  we  remit  the  case  to  them  to  be  deter- 
mined upon  the  merite. 

Case  remitted. 


SolieitOM— G.  B.  Wheeler,  ngent  for  B.  F. 
Thompson,  Kendal,  for  appellant ;  T.  J.  6c  H. 
Backhonse  Bomlej,  for  respondent. 
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[IN  THS  QUiSEN'S  BENCH  DIVI8I0N.] 
1879.        1      HOTLE  (oppeKa?»«)  t>. 
March  27,  28.  j   hitchiian  {j6»fon6im,C). 

Sale  o/  Food  and  Drugs  Act,  1875  (38 
^  39  Ftc«.  c.  63),  M.  6, 13, 14, 17  and  20 
— "  To  the  Pryiidice  of  the  Purchaser  " — 
Purchase  hy  Officer  for  Analysis. 

Where  an  inspector  dtdy  appointed  wider 
section  13  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  purchased  for  analysis  an  article 
of  food,  ami  took  the  proceedings  upon  such 
oMoh/sis  presorihed  by  the  Act,  and  ii  wot 
proved  that  the  article  so  purchased  was 
not  of  the  nature,  substance  and  quality  of 
the  article  demanded  by  him,  but  an  infe- 
rior article,  though  not  known  by  him  to  be 
so  at  the  time  of  the  purchase, — Held,  that 
it  was  a  "  sale  to  the  prejudice  of  the  pur- 
chaser "  within  section  6  of  the  Act. 

Semble,  per.  LuBH,  J. — Section  6  is  not 
Umiled  to  the  case  of  an  admixture  of  a 
foreign  substance  vnth  the  article  demanded, 
but  may  apply  where  the  article  supplied  is 
of  a  different  and  inferior  quaUtyfrom  that 
demanded. 

Davidson  v.  McLeod,  in  the  Scotch  Oourt 
of  Justiciary,  dissented  from. 

Case  stated  by  Sir  James  Ingham,  one 
of  the  Metropolitan  police  ma^tiates. 

1.  The  respondent  was  on  the  24th  of 
September,  1878,  dnlv  summoned  on  the 
complaint  of  the  appellant,  under  the  Sale 
of  Food  and  Drugs  Act,  1876  (38  &  39 
Vict.  c.  63),  for  tlutt  he,  the  said  William 
Pitt  Hitchman,  of  No.  5,  Museum  Street, 
in  the  parish  of  St.  Qeorge,  Blooms- 
bniT,  in  the  comity  of  Middlesex,  on 
Friday,  the  18th  of  September,  1878, 
within  the  Metropolitan  Police  District, 
did  sell  to  the  prejudice  of  the  said  John 
Hojle  a  certain  article  of  food,  to  wit, 
milk,  which  was  not  of  the  nature,  sub- 
stance and  quality  of  the  article  demanded 
by  the  said  John  Hoyle,  contrary  to  the 
statute  38  &  39  Vict.  c.  63. 

2  On  the  4th  day  of  October  last  the 
case  was  heard  by  me,  Sir  James  Ingham, 
the  chief  magistrate  of  the  Police  ConrtB 
of  the  metropolis. 

3.  The  appellant  was  the  Inspector  of 

Nuisances  of  the  Board  of  Works  for  the 

St.  Oiles's  District,  in  the  county  of  Mid* 

dlesez,  and  was  also  the  inspector  duly 

Voi.  48.— M.C. 


appointed  under  the  13th  section  of  the 
Sale  of  Pood  and  Drugs  Act,  1875.  He 
went  on  the  13th  of  September  last  to 
the  respondent's  shop  and  asked  for  half 
a  pint  of  milk,  and  upon  being  told  that 
the  price  was  one  penny  £Eirthing,  he  paid 
that  sum  out  of  money  belonging  to  the 
said  board,  for  which  he  had  to  account, 
and  took  possession  of  the  milk. 

Directly  after  the  purchase  was  so  com- 
pleted he  told  the  respondent's  shopman 
that  he  was  an  Inspector  of  Nuisances,  and 
an  Inspector  under  the  Sale  of  Food  and 
Drags  Act,  1875,  and  that  it  was  his  in- 
tention to  have  the  milk  analysed  by  the 
Public  Analyst,  whom  he  named. 

4.  He  then  offered  to  divide  the  milk 
into  three  parts,  and  did  in  £em^  so  divide 
it,  and  sealed  up  such  parts,  as  required 
by  the  Act.  One  part  he  delivered  to  the 
shopman,  and  the  remaining  two  parts 
he  took  away  with  him,  and  delivered  one 
of  them  to  Dr.  Redwood,  the  PubUo 
Analyst,  and  produced  the  third  part  be- 
fore me  on  tiie  hearing  of  the  case. 

5.  The  milk  so  purchased  was  found 
by  the  Public  Analyst  to  contain  seventy- 
six  parts  milk  and  twenty-four  parts 
water,  which  water  had  been  added  to  the 
milk  after  it  came  from  the  cow. 

6.  On  cross-examination  by  the  respon- 
dent, the  appellant  stated  that  he  was 
not  prejudiced,  and  that  no  injury  had 
been  done  to  him  personally. 

7.  The  respondent  submitted  to  me  that 
no  offence  had  been  established  under  the 
6th  section  of  the  Act,  as  the  milk  sold 
was  not  sold  to  the  prejudice  of  the 
purchaser. 

8.  I  found  that  the  appellant  demanded 
milk ;  that  the  article  sold  was  not  of  the 
nature,  substance  and  quality  of  the  article 
demanded,  as  it  was  in  not  milk  and 
water  and  not  milk;  that  the  appellant 
at  the  time  when  he  purchased  the  milk 
had  no  knowledge  as  to  whether  the  milk 
which  the  respondent  sold  to  him  was 
adulterated  or  not ;  that  no  notice  of  any 
kind  was  given  to  him  that  the  article 
sold  was  milk  and  water  and  not  milk. 
Had  the  purchase  in  this  case  been  by 
one  of  the  ordinary  customers  of  the  re- 
spondent the  offence  mentioned  in  the 
Act  would,  in  m.y  judgment,  have  been 
committed.  . 
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9.  I,  tiowerer,  dismissed  the  summons, 
because  I  thooght  that  althoagh  the  ap- 
pellant did  not  get  the  article  he  paid  for, 
the  salewas  not,  nnder  the  circDuiBtaDces 
mentioned,  a  sale  to  the  prejadice  of  the 
pnrchaser  within  the  meaning  of  the  Act, 
as  the  milk  'was  porobased  by  an  inspector 
for  the  purpose  of  analysis  only. 

10.  The  appellant  duly  required  me  in 
writing  to  state  a  case  for  the  opinion  of 
this  Honourable  Court,  which  I  now  do. 

The  question  for  the  opinion  of  this 
Honourable  Court  is,  whether  I  was  right 
in  point  of  law  in  dismissing  the  sum- 
mons P  If  I  was  wrong,  I  pray  this 
Honourable  Court  to  remit  the  case  to 
me,  with  its  opinion  thereon,  so  that  I 
may  impose  such  a  fine  as,  under  the 
circumstances  of  the  case,  I  may  deem 
just. 

Poland,  for  the  aj^llaat. — The  magis- 
trate ought  to  hare  convicted.  There  was 
no  question  about  the  adulteration  in  fact, 
and  he  has  found  that  the  appellant  did 
not  know  at  the  time  he  purchased  the 
milk  that  it  was  adulterated.  This  is, 
therefore,  quite  different  from  Sandys  y. 
8maU  (1),  where  the  Court  held  that,  if 
the  purchaser  knows  that  the  article  he 
buys  is  not  of  the  nature,  substance  and 
qualify  denumded,  but  nevertheless  buys 
it,  he  is  not  prejudiced  within  the  mean- 
ing of  the  6th  section. 

The  Court  then  called  on 

Morton  Smith,  for  the  respondent. — 
The  sale  here  was  not  to  the  prejudice  of 
the  appellant;  he  stated  that  no  injury 
had  been  done  to  him  personally.  The 
section  requires  that  in  the  case  of  articles 
adulterated,  but  not  rendered  by  such 
adulteration  injurious  to  health,  the  pur- 
chaser shall  be  proved  to  have  been 
prejudiced;  a  distinction  being  by  the 
insertion  of  these  words  pointedly  drawn 
between  the  ofience  created  by  the  6th 
section  and  that  under  sections  3  and  4. 
The  inspector  bought  the  milk  with  public 
money,  and  he  could  not  be  prejudiced. 
He  had  not  to  pay  for,  and  he  did  not 
wish  to  consume  the  milk.  These  words 
did  not  occur  in  the  older  Act,  and  were 
intentionally  inserted,   and    must   have 

(1)  47  Law  J.  Bep.  U.0. 116. 


some  effect  given  to  them.  The  appel- 
lants's  contention  is  that  the  offence  is 
complete  upon  proof  of  the  fifMst  of  adul- 
teration, but  Sandyt  v.  Small  (1)  shews 
that  this  is  not  the  true  construction. 
The  case  in  the  Court  of  Justiciary  in 
Scotland  has  decided  the  very  point — 
Damdsonr.  McLeod  (2),  where  five  Judges 
to  two  decided  that  an  inspector  purchas- 
ing for  analysis  is  not  a  purchaser  within 
section  6,  so  as  to  make  the  sale  to  him 
of  an  adulterated  sample  a  sale  to  his 
prejudice. 

Poland,  in  reply,  cited  Sandyt  v.  Mark- 
ham  (.3). 

Mbllob,  J. — In  this  case,  which  was 
ai-gued  yesterday  and  the  day  before,  we 
have  to  give  judgment  on  an  appeal  firom 
the  decision  of  Sir  James  Ingham,  the 
chief  magistrate  at  Bow  Street,  on  a 
question  of  what  was  an  offence  within 
the  Sale  of  Food  and  Drugs  Act,  1875, 
38  &  39  Vict.  c.  63.  s.  6.  Now  it  is 
material  to  consider  what  is  the  precise 
statement  that  the  magistrate  has  made 
of  the  facts  found  by  nim,  and  in  what 
respect  they  came  short,  in  his  opinion, 
of  constituting  the  offence  charg^ed,  as  it 
seems  to  me  that  he  has  very  much  nar- 
rowed the  matter  left  for  our  considera- 
tion. [The  learned  Juc^  then  read 
section  6  and  paragraphs  8  to  9  of  the 
case,  and  proceeded.]  Therefore,  the 
only  ground  on  which  the  magistrate 
decided  to  dismiss  the  summons  was  the 
fact  elicited  as  an  answer  &om  the  ap- 
pellant, namely,  "that  he  was  not  pre- 
judiced, and  that  no  injury  had  been 
done  to  him  personally." 

That  seems  to  ^ve  rise  to  this  ques- 
tion— Is  the  prejudice  meant  by  the  Act 
pecuniary  prejudice  ?  Such  a  reading  of 
the  Act  would  go  far  to  nullify  the  bene- 
ficial effect  of  it ;  and  if  the  words  mean 
that  the  article  must  be  bought  with  the 
purchaser's  own  money,  I  hardly  see 
how  an  offence  could  be  brought  home 
to  the  seUer.  That  consideration  alone 
makes  it  most  important  to  see  that  the 


(2)  CaaM  decided  in  the  Court  of  Joatidaiy, 
4th  seriee,  voL  v.  pan  2S,  p.  1. 
(8)  41  J.  P.  62. 
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oonstraction  pnt  on  the  Act  is  the  right 
one. 

As  to  authority,  there  is  no  case 
directly  in  point  in  the  Ehiglish  Gonrts, 
bat  there  are  two  bearing  on  the  Bubject. 
One  is  Sandys  v.  Mwrkham  (8),  heard 
before  my  brother  Lnsh  and  myself.  As 
that  was  sent  back  for  further  statement  of 
&ct  it  is  not  to  be  considered  an  anthority ; 
but  mr  brother  Lnsh  does  say  this: — 
"  If  the  purchaser  does  not  get  pure 
mustard,  as  he  was  entitled  to,  prejudice 
must  be  presumed."  I  must  haTO  oon. 
curred,  as  in  the  result  we  sent  the  case 
back  to  be  re-stated,  a  course  which 
would  have  been  utterly  useless  if  the 
point  now  made  had  been  pressed  upon 
us  and  had  been  agreed  in. 

Then  there  is  another  case — 8andy$  v. 
BmaiU  (1) — the  argument  of  which  sug- 
gested an  observation  of  the  Lord  Chief 
Justice,  by  way  of  query,  not  as  a  dic- 
tum, when  he  asked  whether,  if  the 
money  with  which  the  article  was  bought 
was  not  that  of  the  purchaser,  the  sale 
would  be  to  his  prejudice  P  No  answer 
was  given  to  the  question,  and  in  the 
judgment  of  the  Lord  Chief  Justice 
nothing  is  said  which  could  be  con- 
sidered even  as  an  intimation  of  his  opi- 
nion in  the  negative,  while  it  is  very 
deal  on  the  &ct8  in  that  case  on  what 
ground  the  decision  was  g^ven,  namely, 
that  the  purchaser  knew  perfectly  well 
what  he  was  buying.  There  is  nothing 
from  beginning  to  end  of  the  case  to 
shew  that  either  of  us  entertained  an 
opinion  that  the  contention  now  raised 
was  one  in  which  we  acquiesced. 

That  being  the  state  of  the  authorities 
in  the  English  Courts,  we  were  referred 
to  an  important  case  in  the  Scotch 
Courts,  which  was  decided  after  hearing 
before  seven  Judges.  Had  the  opinions 
of  those  seven  Judges  been  uniform  I 
should  have  felt  most  reluctant  to  pro- 
nounce an  opinion  of  my  own  in  conflict 
with  theirs,  and  indeed  I  am  not  pre- 
pared to  say  that  I  think  their  conclusion 
in  that  case  a  wrong  one  on  the  facts 
of  the  particular  case.  They,  however, 
divided  the  consideration  of  the  case  into 
two  parts,  the  first  question  being,  what 
was  the  nature  of  the  adulteration  struck 
at  in  the  statute  ?    On  this  some  of  the 
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Judges  thought  that,  to  constitute  the 
offence,  there  must  have  been  some  ad- 
mixture of  a  foreign  substance  in  the 
article  sold,  and  that  mere  weakness  in 
the  quality  of  the  stuff  was  not  sufficient. 
The  majority  thought  that  the  clauses  in 
section  6  were  not  disjunctive,  but  that 
all  the  elements  stated  in  them  must 
combine  to  constitute  the  offence ;  that 
is  to  say,  that  the  article  supplied  must 
be  of  a  different  nature,  of  a  different 
substance  and  of  a  different  quality 
from  that  demanded.  That  is  a  point 
which  I  need  not  here  decide,  but  if  that 
were  the  only  question  to  be  discussed  I 
should,  as  at  present  advised,  be  inclined 
to  yield  to  the  reasoning  of  the  majority 
of  the  Scotch  Court.  But  on  the  other 
point,  what  is  the  meaning  of  "  to  the 

J)rejudice  of  the  purchaser,  a  great  dif- 
ierence  of  opinion  prevailed  as  to  the 
answer  to  be  given,  and  there  were  also 
great  differences  as  to  the  reasoning  on 
which  the  ultimate  decision  of  the  majo- 
rity was  founded,  and  the  strength  with 
which  even  the  assenting  members  of  the 
Court  held  the  opinions  they  pronounced. 
The  Lord  Justice  Clerk  on  both  points 
was  of  opinion  that  the  sheriff  was  wrong, 
and,  on  the  second,  thought  that  the 
purchaser,  to  be  prejudiced,  within  the 
meaning  of  section  6,  "  must  be  in  the 
position  that  he  bona  fide  desired  the 
article  to  be  of  the  nature,  substance 
and  quality  which  he  demanded,  and  was 
prejudiced  by  not  obtaining  it."  An  in- 
spector purchasing  in  order  to  obtain  a 
conviction  against  the  seller  is  therefore 
outside  the  definition  g^ven  by  the  Lord 
Justice  Clerk;  but  then  he  goes  on  to 
say,  "I  forbear  to  pursue  this  matter 
further.  I  am  quite  aware  that  the 
views  which  I  have  taken  may  make  the 
future  operation  of  the  6th  section  of  the 
Act  very  difficult ; "  and  this  shews  that 
the  learned  Judge  thought  that  his  judg- 
ment would  in  effect  nullify  the  Act. 

Then  Lord  Deas  on  this  point  says : — 
"I  think  that  that  is  a  very  doubtful 
question,  and,  though  I  have  formed  an 
opinion  on  it,  I  hold  that  opinion  with  no 
great  confidence."  So  that,  as  far  as  he 
IS  concerned,  the  authority  cannot  be 
cited  as  a  very  strong  or  decisive  one. 
Without  going   through  all  the  judg- 
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ments,  it  is  enough  to  eaij  that,  after 
four  had  held  otherwise,  two  of  the 
Judges  agreed  with  the  sheriff  snbstitate 
that  the  sale  had  been  to  the  prejudice 
of  the  purchaser  within  the  section.  Lord 
Graighill  says : — "  Pecuniary  prejudice  is 
not  a  condition  prescribed  by  section  6 
of  the  statute ;  prejudioe — any  prejndioo, 
whatever  it  may  be — ^is  all  that  is  re- 
quired to  entitle  a  purchaser  to  com- 
plain. And  if  an  article  has  been  sap- 
plied  different  in  nature,  substance  and 
qualify  from  that  demanded,  and  is  of 
an  inferior  nature,  substance  and  quality, 
there  is  warrant  for  the  conclusion  that 
the  delivery  of  such  an  article  was,  within 
the  meaning  of  the  statute,  to  the  preju- 
dice of  the  purchaser.  There  is,  so  far 
aa  I  can  see,  no  distinction  between  the 
case  of  a  purchase  by  a  private  individual 
and  that  of  a  purchase  by  one  of  the 

?ablio  officers  specified  in  section  13. 
'he  langruage  of  the  statute  referable  to 
the  one  is  the  same  as  that  referable  to 
the  other,  and  consequently,  if  it  shall 
be  decided  that  the  purchaser  in  this 
case  had  not  a  title  to  complain,  or  could 
not  be  prejudiced,  there  cannot,  in  my 
judgment,  be  a  good  conviction  under 
section  6,  because  all  the  requisite  pro- 
ceedings are  statutory,  and  of  these  the 
procnrmg  for  analysis,  the  offer  to  the 
seller  of  a  third  of  the  article  purchased, 
and  the  examination  of  another  portion 
by  the  analyst,  are  steps  which  are  ex- 
pressly prescribed.  This  is  my  reading 
of  the  Act  of  Parliament.  I  think  that 
arguments  which  would  lead  to  a  result 
virtually  equivalent  to  a  repeal  of  section 
6  are  presumably  unsound,  and  anxious 
consideration  of  the  case  has  led  me  to 
the  conclusion  that  they  are  unsound." 
Lord  Adam  concurred  in  this  judgment. 
Then  the  Lord  Justice- General,  in  a 
judgment  which  carries  great  weight  in 
favour  of  the  view  which  we  are  pre- 
pared to  take,  says : — "  In  order  to 
justify  a  conviction  under  section  6,  it 
must  be  proved  that  the  sale  was  to  the 
prejudioe  of  the  purchaser.  I  am  not 
prepared  to  lay  down  that  it  must  be  to 
bis  pecuniary  prejudice.  The  words  of 
the  statute  are,  I  think,  sufficiently  satis- 
fied, provided  there  be  prejudice  of  some 
Idnd,  whether  pecuniary  or  not." 


i; 


I  am  therefore  indined  to  think  that, 
in  that  diversity  of  opinion,  and  having 
reg^ard  to  the  expressions  of  the  Judges 
to  which  I  have  alluded,  the  weight  of 
authority  is  in  favour  of  our  oonstruotion 
of  section  6 ;  and  with  all  respect  to  the 
Scotch  Judges,  I  cannot  admit  that  their 

i'adgment,  as  a  whole,  when  carefully 
ooked  into,  is  a  judgment  against  the 
construction- 1  conceive  to  be  the  right 
one.  That  being  so,  I  do  not  feel  pressed 
by  the  weight  of  the  actual  decision  in 
Davidson  v.  McLeod  (2),  as  I  might  have 
done  had  the  judgments  and  the  reason- 
ing been  uniform ;  and  it  is  open  to  us, 
in  my  opinion,  to  say  what  is  the  true 
conslaruction  of  section  6  in  relation  to 
the  &cts  of  the  case  now  before  as. 

There  is  nothing  in  the  section  to  limit 
its  operation,  as  the  words  are  gener^. 
Then  I  find,  in  sections  13,  14  and  17, 
express  provisions  that  a  pablic  officer 
may  compel  the  sale  of  any  article  Ibr 
the  very  purpose  of  analysis,  and  in 
order  to  detect  these  offences  of  adultera- 
tion. Now,  although  the  inspector  acted 
under  section  13  directly  he  had  pur- 
chased the  milk,  yet  at  the  moment  of 
purchase  we  must  look  upon  the  trans- 
action as  a  purchase  by  a  private  indi- 
vidual. But  then,  if  a  person  at  a  shop 
ask  for  something  and  receives,  aa  is 
found  was  the  case  here,  an  article  vrith 
a  foreign  admixture  in  it,  and  not,  there- 
fore, of  the  nature,  substance  and  quality 
demanded,  what  can  it  matter  whether 
the  money  with  which  the  article  has 
been  purchased  is  public  money  or  not  P 
The  facts  do  necessarily  prejudice  the 
purchaser,  and  I  cannot  conceive  that 
the  statute  meant  otherwise.  The  object 
of  the  Act  was  to  prevent  fraud  by  the 
sale  of  articles  of  inferior  quality;  and 
the  necessity  of  patting  in  the  words 
now  under  disonasion  is  this — ^that  a 
purchaser  might  get  an  article  not  of  the 
nature,  substance  and  quality  demanded, 
but  a  much  better  one,  and  it  was  re- 
quisite to  provide  against  such  a  possi- 
bility. 

Therefore^  taking  all  these  matters  into 
consideration,  and  reading  section  6  with 
sections  13, 14,  and  17, 1  am  satisfied  that 
we  should  make  the  Act  perfectly  value- 
less, if,  on  the  findings  of  the  magistrate, 
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we  held  that  this  offenoe  was  not  com- 
plete within  the  tme  meaning  of  section  6. 
It  is  not  less  complete  because  the  money 
was  not  the  purchaser's  own  money,  that 
is  a  matter  wholly  immaterial  to  the  seller 
who  commits  the  fraud.  So  that  I  am 
driven  to  the  conclusion  that  the  magis- 
trate was  wrong  in  saying  that  the  offence 
was  not  complete  because  the  money  came 
from  a  public  fund ;  and  the  appellant  is 
entitled— to- Aocceed,  and  have  the  case 
remitted  for  the  infliction  of  a  penalty  on 
the  respondent. 

Lush,  J. — The  6tb  section  of  this  Act 
has  unfortunately  given  rise  to  diversities 
of  judicial  opinion,  which  have  had  the 
effect  of  hindering  the  beneficial  operation 
of  the  Act.  The  magistrate  in  this  case 
had,  no  doubt,  high  authority  for  the  view 
he  took  of  the  law.  The  Court  of  Jus- 
ticiary in,  Scotland,  and  I  believe  other 
magistrates  in  England,  either  independ- 
ently, or  following  the  Scotch  Court,  had 
taken  the  same  view.  An  impression  also 
had  g^ne  abroad  that  the  Lord  Chief 
Justice  had  expressed  a  similar  opinion 
in  Sattdys  v.  Small  (1),  although  the  only 
expression  in  the  report  bearing  on  the 
question  is  when  the  Lord  Chief  Justice 
says,  that  to  hold  that  the  mere  &ct  of 
the  article  supplied  being  inferior  to  the 
demands  satisfies  the  section,  gives  no 
substantial  meaning  to  the  words  "to 
the  prejudice  of  the  purchaser." 

But  further,  it  was  proved  that  in  that 
case  the  purchaser  did  know  what  was 
the  quality  of  the  article  which  he  was 
buying;  and  I  quite  agree  in  what  was 
said  in  that  case  as  to  the  purchaser 
knowingly  buying  the  article ;  the  judg- 
ment was  not^  therefore,  upon  the  point 
now  before  ns  at  all. 

On  the  other  hand,  my  brother  Mellor 
and  I  considered  this  point,  and  we  agreed 
in  the  case  of  Sandys  v.  MarklMm  (3),  that 
it  was  quite  immaterial  by  whom  the 
article  proved  to  be  adulterated  was 
bought,  for  it  is  clear  that  if  we  had  not 
so  decided  we  shonld  not  have  sent  the 
case  back  to  be  restated. 

Those  are  tbe  only  two  cases  in  this 
country  bearing  on  the  question  of  the 
construction  of  this  section ;  but  our  at- 
tention has  been  called  to  a  case  decided 
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in  Scotland,  and  having  a  full  report  be- 
fore me  I  have  studied  it  carefully,  and  I 
am  obliged  to  say  that  I  am  unable  to 
concur  in  the  reasons  given  b^  the  majo- 
of  the  Court  in  it  for  their  decision. 

I  agree,  if  I  may  be  allowed  to  say  so, 
in  the  result  at  which  they  arrived.  The 
uticle  there  complained  of  was  cream ; 
and  cream  has  no  standard  quality,  but 
varies  in  richness,  according  to  the  pro- 
portion of  fstt  mixed  with  the  other  sub- 
stances of  milk,  being,  through  all  such 
variations,  still  genuine  cream.  Such  a 
case  cannot,  I  think,  be  within  the  Act 
at  all.  But  here  the  article  demanded 
was  milk;  and  the  article  supplied  was 
milk  and  water.  It  was  therefore  clearly 
within  the  Act,  and  the  magfistrate  says, 
that  if  it  had  been  bought  by  an  ordinary 
customer  the  offence  would  have  been 
complete.  Then  does  it  make  any  differ- 
ence that  the  putohaser  was  an  official, 
buying,  not  for  consumption,  but  for  ana- 
lysis? The  magistrate  thonght  it  did; 
and  the  Court  of  Justusiary  m  Scotland 
thought  it  did.  I  cannot  at  all  concur  in 
that  view.  What  was  the  intention  of 
that  Act?  Obviously  to  protect  the  public 
from  the  sale  of  adulterated  articles ;  and 
to  carry  ont  the  intention  and  raise  the 
protection,  tbe  Act  has  a  machinery  pro- 
viding for  there  being  a  buyer  and  an 
analysis  of  the  article  purchased  by  that 
buyer,  and  proceedings  being  taken  on 
that  analysis.  Section  13  says  that  any 
inspector  may  procure  any  sample,  and  if 
he  suspects  ihe  same  to  have  been  sold  to 
him  contrary  to  the  provisions  of  the  Act, 
shall  submit  tbe  same  to  be  analysed. 
Then,  in  section  14  are  instructions  what 
he  is  to  do  if  he  intends  to  proceed  with 
(he  analysis,  and  section  17  makes  the 
sale  to  him,  on  which  Ihe  analysis  and 
subsequent  proceedings  are  founded,  com- 
pulsory on  the  shopkeeper. 

Now  the  inspector  is  authorised  to  do 
all  this  in  the  interests  of  the  pnbhc,  in 
order  to  find  out  what  sort  of  article  the 
shop  supplies  to  its  ordinary  customers, 
and  he  is  to  go  as  a  customer.  Then 
what  is  he  to  do  next  P  Section  20  ex- 
plains. The  inspector  buys  the  article; 
he  submits  it  to  analysis,  and  if  the  ana- 
lysis shews  adulteration,  he  is  authorised 
to  proceed   before  a  magistrate  for  re- 
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ooverj  of  the  penalties  "  impoeed  for  Bitch 
oflfence."    What  offence  ?    Why  the  of- 
fence  of  selling  to  him.     He  is,  therefore, 
the  pnrohaser  contemplated  by  section  6. 

I  cannot  follow  the  reasoning  which 
says  that  he  is  not  the  pnrohaser  in  the 
face  of  these  words.  The  inspector  is 
anthorised  in  terms  to  prosecute  the  seller 
for  that  very  act  of  seUing  to  him.  I  ob- 
serve that  the  Lord  Jostice  Clerk  says,  that 
the  13th  and  14th  sections,  the-only  ones 
which  authorise  the  inspector  to  bay  and 
analyse,  do  not  apply  to  section  6 ;  but 
there  I  do  not  agree.  The  purchase  and 
analysis  apply,  no  doubt,  to  sections  3  and 
4,  bat  they  apply  also  to  other  cases  not 
within  sections  3  and  4,  and  the  inspector 
is  autliorised  to  bay  "  any  sample,  article 
of  food  or  dru^." 

Then  what  is  the  meaning  of  "  prqn- 
dice"?  It  cannot  be  pecuniary  prejudice. 
'It  cannot  be  "prejudice"  from  taking 
unwholesome  food,  because  the  inspector 
does  not  intend  to  consume  the  article. 
The  prejudice  meant  is,  I  think,  the  pre- 
judice which  the  customers  of  the  shop 
have  sustained ;  and  it  is  to  find  out  that 
that  the  Act  is  aimed. 

Some  such  qualifying  words  were  ne- 
cessary, as  if  omitted,  though  a  purchaser 
might  hare  paid  for  a  second-rate  article 
and  been  g^ven  a  first-rate,  yet  the  seller 
would  have  been  liable  to  the  penalty  for 
not  selling  the  very  thing  demanded. 

This  shews  that  the  offence  is,  not  in 
selling  only  a  different  thing,  but  the  im- 
posture of  selling  a  worse  thing.  The 
official  purchaser  being  thus  made  a  cus- 
tomer for  the  purposes  of  the  Act,  I  am 
led  irresistibly  to  the  conclusion  that  sec- 
tdon  6,  as  well  as  sections  8  and  4,  is  in- 
tended to  applv  to  the  person  authorised 
to  bay  for  testmg  purposes,  no  less  than 
to  the  ordinary  customer. 

I  am  anxious  to  guard  against  being 
thought  to  agree  in  the  further  oonstruc- 
iion  which  tJl  the  Scotch  Judges  have 
put  on  section  6,  when  they  say  that  it 
only  applies  to  the  admixture  of  a  foreign 
substance  in  the  article  demanded.  That 
is  a  question  which  must,  in  our  Goorts, 
be  decided  when  it  arrives.  There  is,  for 
instance,  a  great  difference  between  Caro- 
lina and  East  India  rice,  and  I  am  not 
prepared  to  say  that  to  sell  East  India  for 


Carolina  rice  would  not  be  an  offence 
within  section  6.  I  do  noi^  however,  de- 
cide this,  but  only  throw  it  oat,  to  guard 
against  being  thought  to  decide  other- 
wise. 

I  am  clearly  of  opinion,  for  these  rea- 
sons, that  in  this  case  a  conviction  ought 
to  have  been  made,  and  the  case  must  be 
sent  bcKsk  to  the  magistrate,  as  he  re- 
quests, for  him  to  impose  a  suitable 
penaliy. 

Judgment  for  appedant. 

Soticiton— J.  H.  Jones,  for  appeUant;   W.  T. 
Bicketto,  for  lespondent. 


[CROWN  CASE  RESERVED.] 
1878.       1  , 

yr         jg      S      THB  gUKEN  V.   ISSADOOLD.* 

Embezzlement — Yenve — Jurwdietion. 

It  was  tJie  duty  of  the  prigmier,  a  com- 
mercial traveller,  to  remit  daily  to  his  em~ 
ployere  the  moneys  which  he  collected 
vfithout  reduction.  The  prisoner  on  the 
1st  and  2nd  of  March,  1878,  collected  at 
Newark  two  turns  of  money,  which  he  did 
not  remit  or  account  for.  There  was  no 
evidence  that  the  prisoner  returned  to 
€frwniham,  where  he  resided,  on  either  of 
those  days.  In  the  first  week  in  April,  one 
of  his  employers  went  to  Grantham  and 
saw  the  prisoner,  and  taxed  him  wiih  re- 
ceiving moneys  and  not  accounting  to  them 
for  them.  The  prisoner  thereupon  handed 
to  his  employer  a  list  of  moneys  he  had 
collected  and  not  accounted  for,  including 
the  above  two  sums.  He  was  indicted  and 
convicted  at  the  borough  of  Qrantham 
Quarter  Sessions  for  embezzling  the  abotm 
two  sums  of  money ; — Held  (Manibtt,  J., 
dubitante),  that  there  was  no  evidence  of 
embezzlement  within  the  borough  of  Oran- 
tham. 

Case  reserved  by  the  Kecorder  of 
Qrantham. 

The  prisoner  was  tried  before  me  at  the 
sessions  held  for  the  borough  of  Ch:«nt- 

•  Coram  Kelly,  C.B. ;  Denmon,  J. ;  Lilidley, 
J. ;  Maniiity,  J. ;  and  Hawkins,  J, 
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TJii  Qmm  t.  Treadgold,  CCJt. 
ham  on  an  indiotment  ohamyring  him  with 
having  in  the  boioagh  of  Orantham  em- 
bezzl^  the  Beveial  Boms  of  21.  58.  and 
6Z.  11».  6d.  respectively,  the  property  of 
Nathan  Defries  and  another,  his  masters. 

The  prisoner  was  employed  by  the 
prosecutors  as  a  commercial  traveller 
under  a  written  agreement,  by  which  he 
was  bound  to  remit  daily,  without  any 
reduction  whatsoever,  any  moneys  col- 
lected by  him  on  their  account. 

On  the  Ist  and  2nd  of  March,  1878, 
the  prisoner  being  then  at  Newark,  in 
the  course  of  his  occupation  as  commer- 
cial traveller,  received,  on  account  of  his 
.  masters,  the  sum  of  22.  5<.  from  one  H. 
Slater,  and  the  sum  of  62.  lis.  6d.  from 
Thomas  Edwards  respectively.  He  never 
accounted  to  them  for  the  money,  or  in- 
formed them  that  he  had  received  it,  ex- 
cept as  hereafter  stated.  It  was  proved 
that  the  prisoner  resided  at  Gbantham, 
but  there  was  no  evidence  to  shew  that 
he  returned  to  Grantham  on  either  of  the 
days  or  at  what  time  on  the  respective 
days  he  received  the  said  several  sums  of 
money. 

It  was  within  the  knowledge  of  the 
jury  that  Newark  was  14}  miles  firom 
Grantham,  and  within  easy  access  of  it 
by  train,  tdthough  no  formal  proof  was 
given  of  the  &ct. 

In  the  first  week  in  April  Nathan 
Deiries,  one  of  the  prisoner's  employers, 
proceeded  to  Grantliam  and  had  an  in- 
terview with  the  prisoner  there,  and  on 
taxing  him  with  receiving  money  on  ac- 
count of  his  employers,  which  he  had  not 
accounted  for  to  them,  the  prisoner 
handed  to  the  said  Nathan  Defries  a  list 
of  amounts  he  had  received,  and  not  ac- 
counted for,  in  which  list  the  two  items 
of  2Z.  5«.  and  61.  lis.  6(2.  appeared. 

Upon  the  above  facts  it  was  contended 
on  behalf  of  the  prisoner  that  the  indict- 
ment fiuled  of  proof,  the  embezzlement, 
if  embezzlement  there  was,  having  been 
committed  at  Newark,  in  the  county  of 
Nottingham,  where  the  money  was  re- 
ceived and  appropriated  by  him,  and  not 
at  Gbantham,  in  the  county  of  lonooln. 

On  the  part  of  the  prosecution  it  was 
contended  that  the  venue  was  well  laid  at 
Gbantham,  the  offence  having  been  com- 
menced   at  Newark  and  completed    at 
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Grantham,  and  that  by  virtue  of  the 
statute  7  (fe  8  Geo.  4.  c.  64.  s.  12,  a  person 
may  be  tried  either  in  the  county  in 
which  he  began  or  that  in  which  he  com- 
pleted the  offence. 

I  overruled  the  objection,  holding  that 
as  the  prisoner  lived  at  Grantham,  but 
a  short  distance  from  Newark,  that  there 
was  evidence  from  which  the  jury  might 
infer  that  the  prisoner  would  return 
home  from  Newark  on  the  day  he  re- 
ceived the  money,  and  that  as  it  was  his 
duty  to  remit  daily  the  money  he  col- 
lected, the  failure  to  do  so  was  sufficient 
evidence  of  embezzlement,  and  I  declined 
to  withdraw  the  case  from  the  jury.  The 
prisoner  was  found  guilty. 

The  question  reserved  is,  whether 
under  the  circumstances  above  disclosed 
the  venue  was  well  laid  in  Ckcantham. 

W.  J.  Smith  appeared  for  the  prisoner, 
and  referred  to  The  Queen  v.  Bogen  (1), 
and  The  Queen  v.  Mwdoek  (2). 

No  counsel  appeared  for  the  prosecu- 
tion. 

Kelly,  C.B. — This  conviction  must  be 
quashed.  There  was  no  evidence  at  all 
which  shewed  the  completion  of  the 
offence  of  embezzlement  at  Grantham.  It 
is  quite  consistent  with  the  fetcts  stated  in 
the  case  that  there  was  probably  an 
act  of  embezzlement  at  Newark,  but 
even  that  is  not  clear.  The  case  states 
that  the  prisoner  resided  at  Grantham, 
and  that  there  was  no  evidence  to  shew 
that  he  returned  to  Grantham  on  either 
of  the  days  he  received  the  several  sums 
of  money.  It  further  states  that  one  of 
the  prisoner's  employers  proceeded  to 
Grantham,  and  had  an  interview  with  the 
prisoner,  and  taxed  him  with  receiving 
moneys  which  he  had  not  accounted  for 
to  them,  and  that  the  prisoner  handed  to 
him  a  list  of  amounte  he  had  received  and 
not  accounted  for,  in  which  list  the  two 
items  charged  in  the  indiotment  appeared, 
and  there  the  evidence  stops.  It  is  im- 
possible to  say  on  these  facte  that  there 

1)  47  Law  J.  Eep.  M.a  11 ;  b.  c  law  E«p, 


(1)  47  LsTi 
I  ft.B.  D.  28. 


(2)  2  Den.  O.C.  298;  g.o.  21  Law  J.  B«p. 
M.O.  22. 
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[N.  S. 


I%e  Queen  v.  Treadgold,  CCS. 

was  any  eridenoe  of  embezzlement 
Ghnmtham. 


at 


Denkak,  J.,  and  Lindlst,  J.,  oon- 
onrred. 

Mahistt,  J. — I  am  not  free  from  donbt, 
bnt  my  donbt  is  not  snffioientlj  strong  to 
jnstify  me  in  difiering  from  the  rest  of 
the  Oonrt. 

Hawedis,  J.,  oononrred. 

Ocmsiction  quashed. 


Soliciton — Boath,  Stacey  &  Co.,  agents  tor  Henry 
Thompson  Sc  Sons,  Qrantfaam,  for  prisoner. 


[IN  THE  QUEEira  BENCH  DIYISION.] 
1879.     1  TATI.OB  (appMani)  v.   good* 
March  25.  j  win  ^respondent). 

Eighwwy  Act  {b  f  &  WiU.  4.  c.  50), 
s.  78— JWioM*  I)riv%ng  of  Oarriage  along 
Highumy — Bicycle. 

A  hieyde  is  a"  carriage,"  and  the  pro- 
pulsion of  it  by  means  of  a  person  seated  on 
and  carried  by  ii  is  a  "  driving  of  a  car. 
riage  "  tmthin  5^6  WiU.  4.  e.  60.  s.  78. 

Case  stated  bj  justices  under  20  &  21 
Vict  0.  43. 

At  a  pettj  sessions  holden  at  Higbgate, 
the  appellant  was  charged  by  the  respon- 
dent, a  police  inspector,  with  nnlawfnllj 
and  furiously  driving  a  carriage  called  a 
bicycle  in  a  highway  at  Muswell  Hill  on 
the  8th  of  July,  1878,  so  as  to  endanger 
the  Utcs  and  limbs  of  passengers  thereon 
contrary  to  the  provisions  of  5  A  6 
Will  4.  c.  50. 

The  evidence  given  on  behalf  of  the 
respondent  shewed  that  on  the  evening 
in  question,  at  8.15  p  m.  the  plaintiff  was 
going  down  Muswell  Hill  at  the  rate  of 
fourteen  miles  an  hour  on  the  roadway  ; 
that  there  were  several  passengers  on  the 
road,  and  that  the  appellant  knocked 
down  one  of  them  with  Jus  bicycle. 


The  appellant  gave  proof  that  bicycles 
were  introduced  into  this  ooontiy  in 
1869,  and  contended  that  a  bicycle  was 
not  a  carriage  within  5^6  Will.  4.  c.  50. 
s.  78 ;  and,  farther,  that  the  Act  applied 
only  to  carriages-  drawn  by  horses  or 
other  animals,  but  not  to  such  aa  are  auto- 
matic. 

The  justioes  being  of  opinion  that  the 
respondent  was  driving  by  propelling  a 
bit^ole  on  a  highway  at  a  farions  rate  so 
as  to  endanger  the  lives  and  limbs  of 
passengers  hereon,  convicted  the  ap- 
pellant. 

The  question  for  the  decision  of  the 
Court  was,  whether  a  bicycle  on  which  a- 
person  is  seated,  and  which  is  driven  by 
his  propulsion,  is  a  carriage  within  the 
meaning  of  5  &  6  Will.  4.  c.  50.  s.  78, 
althongh  it  was  not  drawn  by  any  MiiTnal, 
and  had  not  been  introduced  at  the  time 
the  Act  was  passed. 

If  the  Court  should  be  of  opinion  that 
this  bicycle  was  a  "  carriage,"  and  that  the 
propnifflon  of  it  by  means  of  the  person 
seated  on  and  carried  by  it  was  "  a  i&iving 
of  a  carriage  "  within  the  meaning  of  the 
statute  the  conviction  was  to  be  enforced ; 
otherwise  the  complaint  was  to  be  dis- 
missed. 

Bose  (Peyser  with  him),  for  the  ap- 
pellant.— The  conviction  was  wrong.  The 
appellant  was  not  a  "driver,"  neither 
was  the  bicycle  a  "  carriage  "  within  the 
meaning  of  5  A;  6  Will.  4.  o.  50.  s.  78. 
That  statute  enacts,  inter  a2ta,that "  if  any 
person  riding  any  horse  or  beast,  or 
driving  any  sort  of  carriage,  shall  ride  or 
drive  the  same  furiously  so  as  to  endanger 
the  life  or  limb  of  any  passenger ;  every 
person  so  offending  in  any  of  the  cases 
aforesaid,  and  being  convicted  of  any 
such  offence,  either  by  his  own  confession, 
the  view  of  a  justice,  or  by  the  oath  of 
one  or  more  credible  witnesses,  before 
any  two  justices  of  the  peace,  shall,  in 
addition  to  any  civil  action  to  which  he 
may  make  himself  liable,  for  every  such 
offence  forfeit  any  sum  not  exceeding  52., 
in  case  such  driver  shall  not  be  the  owner 
of  snch  waggon,  cart  or  other  carriage ; 
and  in  case  the  offender  be  the  owner  of 
such  waggon,  cart  or  other  carriage, 
then  any  sum  not  exceeding  102."     Now 
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the  appellant  was  not  a  driver  at  all.  The 
term  "  drive  "  means  driving  a  beast  of 
some  kind ;  "  ride  "  is  the  proper  word 
to  nse  in  oonnection  with  a  bicjole.  It 
has  been  decided  that  no  conviction  for 
"forions  riding"  can  take  place  under 
this  section  because  the  application  of  the 
penalties  is  limited  to  persons  driving 
their  own,  orother  persons'  carriages — The 
Queen  v.  Bacon  (1),  coram  Kelly,  C.B. 

[^James  Fatenon,  a/micus  ourice. — The 
Queen  v.  Bacon  (1)  has  been  overruled  by 
Williams Y.  Evans  (2).] 

They  also  referred  to  the  Highways 
and  Locomotive  Amendment  Act,  1878, 
sect.  26,  where  the  term  "bicycle"  is 
osed  as  well  as  "  carriage." 

Oorsi  (0.  8.  0.  Boioen  with  him),  for 
the  respondent. — The  term  "carriage" 
is  not  restricted  to  vehicles  with  wheels. 
"  Carriage  "  inclndes  anything  on  which 
men  or  goods  are  carried ;  for  instance, 
railway  carriages  or  water  carriages.  So 
also  a  wheelbarrow  may  be  a  carriage. 
Then  the  word  "drive"  is  simply  an 
old  English  word  signifying  "  to  make 
move  " ;  e.  g.,  to  drive  an  ox,  to  drive 
a  steam-engine,  to  drive  nails.  So  an 
engine  driver  is  one  who  makes  an  engine 
move,  and  a  carriage  driver  one  who 
makes  a  carriage  go. 

Bose  replied. 

Mbllob,  J. — I  think  that  the  question 
to  be  determined  is  a  simple  one,  and  that 
the  magistrates  have  come  to  a  right  oon- 
clndon.  The  statute  5  A;  6  Will.  4.  c.  50. 
s.  78  is  very  general  in  its  terms,  and  the 
words  used  are  "  any  sort  of  carriage," 
the  largest  description  that  can  be  given 
of  the  term  carriage.  Now,  thongh  byoi- 
des  were  not  in  vogue  at  the  time  when 
the  Act  passed,  and  could  not,  therefore, 
have  been  specially  in  the  contemplation 
of  the  Legislature,  I  think  the  statute 
was  intended  to  prohibit  the  improper 
nse  of  an^  kind  of  carriage  on  hienways 
which  might  endanger  the  safety  of 
passengers.  Is  this  wen  a  carriage  P  I 
think  that  it  is,  and  that  the  definition 
given  by  Mr.  Oorst  is  a  correct  one.  A 
carriage    need   not   be   necessarily   on 
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wheels ;  for  instance,  it  may  be  drawn  as 
a  sledge,  so  as  to  &cilitate  its  use  on  a 
road.  The  word  carriage  is  large  enough 
to  embrace  a  machine  which  gives  a  seat 
to  a  person  on  it,  and,  therefore,  includes 
a  bicycle.  A  bicycle  is  on  wheels,  and 
when  motion  is  applied  to  it  by  a  person 
guiding  it,  such  person  does  all  that  is  re- 
quired, much  the  same  indeed  as  a  driver 
of  an  engine  does  to  the  machine  he  is 
guiding ;  the  term  driver,  therefore,  may 
be  properly  applied  to  a  person  who 
propels  a  bicycle.  The  respondent  ac- 
cordingly was  in  my  judgment  the  driver 
of  a  carriage,  and  the  justices  were  war- 
ranted under  the  circumstances  in  con- 
victing  him  as  saoh. 

Lush,  J.—  I  also  am  of  opinion  that  the 
justices  were  right  in  the  conclusion  at 
which  they  arrived.  The  mischief  in- 
tended to  be  remedied  by  the  Legfisla- 
tnre  was  furious  driving,  that  is  to  say, 
driving  at  such  a  rate  of  speed  as  would 
endanger  the  safety  of  other  passengers. 
In  my  judgment  it  is  utterly  immaterial 
what  the  motive  power  is,  so  long  as  the 
lives  of  passengers  are  endangered.  The 
Legislature,  I  tiiink,  intended  to  embrace 
aU  kinds  of  machines  which  would  do  the 
mischief  intended  to  be  provided  against. 
Such  a  machine  is  a  bicycle  when  it  is 
driven  at  the  rate  of  fourteen  miles  an 
hour  in  a  populous  district.  Is  it  then 
a  carriage?  I  think  it  is;  it  carried  a 
rider  and  was  impelled  by  means  of  the 
rider's  feet.  We  are  therefore  only  carry- 
ing out  the  intention  of  the  Le^lature 
when  we  hold  that  a  bicycle  is  embraced 
within  the  very  large  words  "  every  sort 
of  carriage." 

Judgment  for  respondent. 


Solidton — 8.  F.  Laugham,  far  appellftnt;   the 
Solidtor  to  the  Treaaniy,  for  leipondeDt^ 


(1)  11  Ooz  0.  0.  640. 

(2)  85LawTi]neaK.S.8«4. 
Vob  48.— ILO. 
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[CBOWK  CASE  KE8EBVED.] 
1879        1 

M       h  22      I       ""^^  QtntBN  V.  HBRMAKN.* 

Ooming — Uttering  Oounterfeit  Ooin — 
24  $•  25  Viet.  e.  99.  e.  9. 

2%8  24  ^  25  Viet.  c.  99.  «.  9,  enacts  tJiat 
"  whosoever  shall  tender,  utter  or  put  off 
tmy  false  or  counterfeit  coin,  resembling  or 
apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  gold  or  silver 
coin,  hnowing  the  same  to  be  false  or 
counterfeit,  shall  be  guUty  of  a  misde- 
meanour." 

The  prisoner  uttered  two  coins  which  were 
or  had  been  real  sovereigns,  coined  at  the 
Mint,  but  they  had  been  fraudiderUly  filed 
at  the  edges  to  such  an  extent  as  to  reduce 
the  weight  by  one  twenty -fourth  part.  The 
effect  of  the  filing  was  to  remove  the  milling 
entirely,  or  almost  entirely.  In  order  to 
restore  the  appearance  of  Oie  coins,  a  new 
miUing  had  been  made  on  each  coin  with 
tools: — 

Held,  per  LoED  Coi^ridob,  O.J.,  Poi- 
LOCE,  B.,  and  Huddleston,  B.  (dissen- 
iientibtu  Ltish,  J.,  and  Stbfhbn,  J.),  that 
the  coiiu  were  false  and  counterfeit  loithin 
the  meaning  of  the  statute. 

Case  reserved  by  the  Becorder  of  Liver- 
pool. 

The  prisoner  was  convicted  on  an  in- 
dictment nnder  the  9th  section  of  the 
Act  24  A  25  Vict.  c.  99  (1),  for  uttering 
and  putting  off  two  false  and  counterfeit 
sovereigns,  knowing  them  to  be  false  and 
counterfeit. 

The  evidence  of  uttering  and  of  guilty 
knowledge  was  complete.  The  question 
submitted  to  the  Court  was  whether  the 
coins  which  were  uttered  could  properly 
be  held  to  be  false  and  counterfeit  coins 
within  the  meaning  of  the  statute.  They 
were  or  had  been  real  sovereigns  coined 
at  the  Mint.  They  had  been  fraudulently 
filed  at  the  edges  to  such  an  extent  as  to 

•  Coram  Lord  Coleridge,  C.J. ;  Lnsh,  J.;  Pol- 
lock, B. ;  Hnddleston,  B.  ;  and  Stephen,  J. 

(1)  "  Whoeoever  shall  tender,  utter  or  pnt  off 
any  ftlee  or  counterfeit  coin  resembling  or  ap- 
parently intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit,  shall  be  guilty 
of  a  misdemeanooT." 


reduce  the  weight  by  one  twenty-fonrtb 
part.  The  effect  of  the  filing  was  to 
remove  the  milling  entirely  or  almost 
entirely.  In  order  to  restore  the  appear* 
ance  of  the  coins  a  new  milling  had  been 
made  on  each  coin  with  tools.  The 
Becorder  held  that  this  was  a  counterfeit 
milling,  and  that  a  coin  upon  which  any 
part  of  the  impression  was  counterfeit 
was  a  counterfeit  coin.  The  prisoner  had 
first  been  tried  under  the  4th  section  of 
the  same  Act,  and  acquitted  for  want  of 
evidence  that  the  act  of  lightening  or 
diminishing  had  been  done  by  himBelf. 
No  counsel  appeared  for  the  prisoner. 

Eyre  Lloyd,  for  the  prosecution. — A 
coin  upon  which  the  milling  has  been 
removed,  and  a  new  milling  placed,  is  a 
counterfeit  coin  within  the  meaning  of 
the  statute. 

[HuDDLESTOH,  B. — The  difficulty  arises 
on  the  meaning  of  the  words  "  false  or 
counterfeit  coin"  in  the  inteipretation 
clause  (2).] 

If  there  had  not  been  a  new  milling 
put  on,  there  would  have  been  greater 
difficulty  in'  contending  that  the  coins 
became  counterfeit,  bat  the  new  milling 
is  an  act  of  imitation  which  renders  the 
coins  uttered  spurious. 

[Pollock,  B. — In  construing  the  words 
"  resemble,  or  apparently  intended  to 
resemble,"  does  it  matter  that  the  ooin 
was  once  a  genuine  one  P] 

Ko.  By  removing  the  original  milling 
the  sovereign  lost  one  of  its  essentia 
attributes — weight ;  and  if  of  less  than 
the  authorised  weight  it  ceased  by  virtue 
of  Si  Yict.  c.  10.  to  be  current  ooin,  and 
therefore  became  &lse  and  counterfeit. 

Stephen,  J. — I  am  unable  to  arrive  at 
the  conclusion  that  there  was  in  this  case 
the  uttering  of  a  counterfeit  coin  within 
the  meaning  of  the  Act.  The  interpre- 
tation  clause    says  that   "  the  Queen's 

(2)  Section  1  enacts  that  the  expression  "  &lse 
or  counterfeit  coin  resembling  or  apparently  in- 
tended to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin  "  shall  include  any  of  the 
current  coin  which  shall  have  been  gilt,  silvered, 
washed,  coloured  or  cased  over,  or  in  any  manner 
altered  so  as  to  resemble  or  be  apparently  in- 
tended to  resemble  or  pass  for  any  of  the  Queen's 
current  coin  of  b  higher  denomination." 
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onrrent  coin  shall  iuclnde  any  coin  coined 
in  anj  of  Her  Majesty's  mints,  or  lawfoUy 
ourrentby  virtue  of  any  proclamation,  Ac." 
This  piece  of  coin  was  certainly  a  gold 
coin  coined  at  Her  Majesty's  mint  and 
not  a  thing  made  in  imitation  of  snch  a 
coin.  Therefore,  we  start  with  the  faet 
that  it  was  a  gennine  coin,  and  the  next 
thing  that  appears  is  that  it  had  been 
fraudulently  lightened  in  weight  by  filing 
o£E  the  edges  and  removing  the  milling. 
Whoever  did  so,  committed  an  offence 
under  section  4  of  the  Act,  and  whoever 
was  in  possession  of  any  filings  or  clip- 
pings which  have  been  produced  or 
obtained  by  impairing,  diminishing  or 
lightening  any  of  the  Queen's  current 
gold  or  silver  coin  was  guilty  of  an 
offence  under  section  5.  But  I  do  not 
find  any  provision  in  the  Act  which 
makes  a  gennine  ooin  which  has  been 
fraudulently  lightened  become  a  counter- 
feit coin,  or  makes  a  person  who  passes 
such  a  coin  guilty  of  the  offence  of  pass- 
ing counterfeit  coin.  If  a  man  had 
passed  a  coin,  knowing  that  it  had  been 
fraudulently  lightened,  he  would  not  have 
committed  the  offence  of  passing  a 
counterfeit  coin.  Then,  would  a  person 
by  putting  on  a  fresh  milling  for  the  pur- 
pose of  concealing  the  fact  that  it  had 
been  so  lightened,  and  of  pretending  that 
the  coin  was  of  full  weight,  be  guilty  of 
passing  a  counterfeit  coin  P  The  whole 
question  is,  does  it  thereby  become  a 
counterfeit  coin  within  the  meaning  of 
the  Act  ?  I  think  that  it  does  not.  It 
seems  to  me  that  this  was  a  genuine  coin 
fraudulently  lightened  in  such  a  manner 
as  to  conceal  the  &ct  that  it  had  been 
fraudulently  lightened,  and  that  it  was 
not  a  counterfeit  coin  within  the  meaning 
of  the  Act. 

HuDDLESTON,  B. — I  am  of  opinion  that 
this  conviction  should  be  supported.  The 
conviction  was  under  the  9th  section  of 
the  24  &  25  Vict.  c.  99,  which  makes  it 
a  misdemeanour  to  put  off  any  false  or 
counterfeit  coin  resembling,  or  apparently 
intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  ooin, 
knowing  the  same  to  be  false  or  counter- 
feit. What  the  prisoner  has  been  found 
guilty  of  is  putting  off  a  &l8e  or  counter- 
feit ooin  resemUmg,  or  apparently  in- 


TEE  DtJTIES  Ot  HAOiaT&AT£!S. 


107 


tended  to  resemble,  a  sovereign.  The 
evidence  was  that  almost  the  whole  of  the 
milling  had  been  fraudulently  removed 
from  a  gold  coin,  and  when  the  milling 
had  been  removed  that  was  a  coin  which 
no  one  was  bound  to  take,  and  in  my 
opinion  it  then  was  no  longer  the  Queen's 
current  gold  coin.  And  then  in  order  to 
make  that  coin  pass  for  a  current  coin 
another  milling  was  put  on,  so  as  to  make 
it  apparently  resemble  the  Queen's  cur- 
rent gold  coin.  That  was  an  act  done  to 
make  it  resemble,  or  apparently  to 
resemble,  the  Queen's  current  coin,  and 
therefore  was  a  counterfeit  coin. 

Pollock,  B. — I  also  think  that  the  pri- 
soner was  properly  convicted.  In  deal- 
ing with  section  9, 1  think  it  is  sufficient 
to  say  that  the  section  contains  clear  and 
precise  language,  without  referring  to  the 
interpretation  clause.  I  agree  with  my 
brother  Huddleston  that  when  the  original 
milling  was  taken  off  for  the  purpose  of 
deteriorating  the  sovereig;n,  the  coin  ceased 
to  be  a  sovereign ;  and  taking  that  basis 
as  a  starting  point,  it  seems  to  follow 
that  it  becomes  something  else ;  and  then 
the  putting  on  a  new  mil  ling  so  as  to 
make  it  pass  for  a  genuine  sovereign,  ap- 
pears to  me  to  make  it  a  conntwfeit 
sovereign.  A  person  having  machinery 
might  take  off  the  milling  from  a  great 
number  of  sovereigns  and  make  a  new 
milling  so  as  to  mi&e  them  pass' for  the 
current  gold  coin  of  the  realm.  I  have 
no  doubt  that  that  would  be  substantially 
putting  off  false  or  counterfeit  ooin,  ap- 
parently intended  to  i-esemble  the  Queen's 
current  gold  coin,  within  the  spirit  and 
intention  of  the  Act. 

LnsH,  J. — I  am  unable  to  agree  with 
the  majority  of  the  Court.  To  hold  the 
sovereigns  in  question  to  be  counterfeit 
coins,  would,  in  my  opinion,  be  straining 
the  word  "  counterfeit "  beyond  its  legi- 
timate meaning.  Had  there  been  nothing 
more  done  to  the  coins  than  filing  off  the 
original  milling,  and  then  passing  them 
in  that  state,  the  prisoner  oould  not  have 
been  g^ty  of  uttering  fiidse  and  coun- 
terfeit coin,  for  they  would  still  have 
been  the  Queen's  current  coin,  though 
deficient  in  weight.  The  words  "  false 
and  counterfeit  coin  "  involve  the  idea  of 
spurious  imitation,  and  the  interpretation 
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clause  defines  that  "it  shall  indnde  any 
of  the  carrent  coin  which  shall  have  been 
gilt,  silvered,  washed,  coloured  or  cased 
over,  or  in  anv  manner  altered  so  as  to 
resemble,  or  be  apparently  intended  to 
resemble,  or  pass  for  any  of  the  Qaeen's 
carrent  coin  of  a  higher  denomination." 
I  take  it  that  if  a  farthing  had  been  gilded 
over  so  as  to  be  apparently  intended  to 
resemble  a  sovereign,  it  would  have  been 
counterfeit  coin  within  the  meaning  of 
that  clause.  Section  4  makes  it  pemJ  to 
impair,  diminish  or  lighten  coin,  with  in> 
tent  that  it  might  pass  for  the  Queen's 
current  coin.  The  prisoner  was  tried  and 
acquitted  for  an  offence  under  that  sec- 
tion. Another  section  (section  5)  makes 
it  an  offence  to  have  possession  of  any 
filings  or  clippings  obtained  by  impairing, 
or  dmiinishuig,  or  lightening  any  of  the 
Queen's  current  gold  or  silver  coin,  but 
there  is  no  section  which  makes  the  at- 
tempt to  pass  clipped  or  lightened  coin 
an  offence  where  it  is  intended  to  pass 
for  coin  of  the  same  denomination.  I 
think  that  the  mere  cutting  off  of  the 
original  milling  and  putting  on  a  new 
milling,  as  in  the  present  case,  is  not  suffi- 
cient to  turn  the  coin  into  false  or  coun- 
terfeit coin  within  the  meaning  of  the 
Act. 

Lord  Golebidgs,  G.  J. — I  am  clearly  of 
opinion  that  this  case  is  within  the  mean- 
ing of  the  Act,  and  am  content  to  rest 
my  judgment  on  either  of  the  two  views. 
First,  I  say  that  the  prisoner  was  gnil<y 
of  passing  a  counterfeit  sovereign.  What 
he  did  was  this  :  he  filed  off  the  milling 
from  a  genuine  sovereign,  and  that  being 
done,  <£e  sovereign,  reduced  below  the 
proper  weighty  in  my  opinion  ceased  to 
be  a  genuine  sovereign,  he  then  made  a 
new  milling  to  it,  and  in  that  state  passed 
it  as  a  gennine  sovereign.  That,  in  my 
judgment,  vras  patting  off  a  counterfeit, 
resembling,  or  apparently  intended  to  re- 
semble, a  genuine  sovereign.  That  view 
may  be  wrong,  however,  and  if  so,  I  am 
content  to  rest  my  judgment  on  the  or. 
dinaij  sense  of  the  word — "  counterfeit," 
that  18,  imitation.  By  the  act  of  the  pri- 
soner in  removing  the  original  milling 
and  makJTig  the  new  milling,  the  coin 
was  made  to  resemble  and  pass  for  a  cur- 
rent sovereign,  that  ia  in  my  view  a  coun- 


terfeit sovereign.  The  interpretation 
clause  adds  strength  to  this  view ;  it  says 
in  plain  language  that  "  the  expression 
false  and  counterfeit  coin  .  .  .  shall  in- 
clude any  of  the  current  coin  which  shall 
have  been  gilt,  silvered,  washed,  coloured 
or  cased  over,  or  in  any  mtmner  altered 
BO  as  to  resemble,  or  be  apparently  in- 
tended to  resemble,  or  pass  for  tmy  of  the 
Queen's  current  coin  of  a  higher  deno- 
mination." That  is  an  inclusive,  but  b^ 
no  means  an  exclusive  or  complete  defini- 
tion. I  think  the  term  counterfeit  applies 
where  anyone  does  anything  which  shall 
have  the  effect  of  making  a  coin  which  ia 
no  longer  a  genuine  current  coin  pass  for 
a  genuine  current  coin.  On  either  of  the 
above  views  I  think  the  conviction  may 
be  supported. 

Oonvietion  affirmed. 


Solicitor— The  Solicitor  to  the  Tieamny,  for  the 
proMcntion. 


,^df^*^<J^-6./^^' 


QUEEN'S  BENCH  BIVISION.] 
1879.     1  BTACBT  {appiOami)  v.  LDiTBtL 
March  28.  j  (rMpondenf). 

Ba«<ordy— 35  ^86  Yiat.  c.  65  (^Bastardy 
Laws  Amendmmt  Act,  1872), «.  3 — "  Single 
Woman." — Marriage  of  Mother  after  Birth 

^^To  mRtte  a  %pmnan  to  apply  under  s.  3 
of  35  ^  36  Viet.  o.  66,  for  a  sumnums  to  be 
served  on  the  man  alleged  by  her  to  be  the 
father  of  her  ehUd,  the  muet  at  the  date  of 
such  appUealion  be  either  unmarried  or 
t^aaraied  from  her  hn^and. 

Whore,  therefore,  a  tooman  tpho,  while 
tingle,  had  been  delivered  of  a  bastard 
ehUd,  lubiequently  married,  and  toAils 
living  with  her  husband  applied  for  on 
affiliation  tummont  againtt  the  putative 
father,— Rdd,  that  thejtuHces  had  nojwit- 
diction  to  hear  the  information. 

This  was  a  cabi  stated  by  justices  under 
20  &  21  Yict.  0.  43,  for  the  opinion  of 
the  Court. 

At  a  Petty  Sessions  for  Chipping 
Wycombe  an  information  was  prefen«d 
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nnder  35  &,  86  Viot.  o.  65.  s.  3,  by  Sarah 
Stacey,  formerly  Sarah  Gogdell,  against 
Charles  Lintell,  chaij^ng  him  with  being 
the  &ther  of  her  bastard  child.  Upon 
the  hearing  the  justices  dismissed  the 
informatioii  and  stated  the  following 
case! — 

1.  TJpon  the  hearing  of  the  said  in- 
formation and  application  it  was  proved 
that  the  appellant  at  the  time  of  the  birth 
of  the  child  mentioned  in  the  said  infor- 
mation, namely,  in  January,  1876,  was  a 
single  woman,  and  she  deposed  on  oath 
that  the  respondent  was  the  father  of  the 
said  child,  and  that  his  wife,  within 
twelve  months  next  after  the  birth  of  the 
said  child,  paid  her  money,  which  the 
appellant  considered  was  intended  for  its 
maintenance.  In  cross-examination  it 
was  admitted  by  the  appellant  and  proved 
to  our  satisfaction  that  since  the  birth  of 
the  said  child,  but  previons  to  the  filing 
of  the  said  information,  namely,  on  the 
6th  of  Febmarr,  1878,  the  appellant 
had  intermarried  with  and  become  the 
wife  of  Edward  Stacey,  and  was  at  the 
date  of  the  said  hearing  the  wife  of  the 
said  Edward  Stacey,  and  living  with  him 
Eks  his  wife.   . 

2.  It  was  therefore  contended  by 
Mr.  Daniel  Olark,  the  solicitor  for  the 
respondent,  that  the  appellant  was  not  a 
single  woman  within  the  meaning  of  s.  3 
of  35  <fc  36  Vict.  c.  65,  and  that  an 
order  to  afiSliate  the  said  child  oonld  not 
under  the  circumstances  before  stated  be 
made  on  her  application.  The  following 
cases  were  referred  to— namely,  The  King 
V.  iM^e  (1) ;  The  Queen  v.  OoUingtaood 
(2)  ;  Em  parte  Grimes  (3).  The  solicitor 
for  the  respondent  contended  that  those 
cases  were  distinguished  because  there 
the  woman  was  not  living  with  her  hus- 
band at  the  time  the  oraer  was  made, 
and,  further,  that  the  cases  were  decided 
on  the  ground  that  if  an  order  could  not 
be  made  the  child  would  be  onprovided 
fbr,  and  he  pointed  out  that  sucit  would 
not  be  the  case  with  regard  to  the  child 
of  the  appellant,  as  by  SMtion  57  of  4  &  5 


lOd 


(1)  8  Hast  188. 
(?) 


.  ,  12  03.  It«p.  081 ;  •.  e.  17  Law  J.  Rep. 
11.0. 168. 

(8)  2  E.  *  B.  646 ;  8.c  22  Law  J.  Sep.  U.C. 
168. 


Will.  4.  c.  76,  the  husband  of  the  appel- 
lant would  be  liable  to  maintain  it. 

3.  We,  the  said  justices,  in  the  ab- 
sence of  any  decision  as  to  the  words 
"  single  woman "  applying  to  a  married 
woman  living  with  her  husband  at  the 
time  of  the  application  and  hearing,  dis- 
missed the  said  information  as  before 
mentioned  without  going  into  further 
evidence  as  to  the  respondent  being  the 
father  of  the  said  child,  or  having  paid 
monthly  as  alleged  in  tiie  said  informa- 
tion, on  the  ground  that  the  appellant 
was  not  entitled  to  prefer  the  said  infor- 
mation, or  to  obtain  an  order  thereon,  be- 
cause she  was  a  married  woman  and 
living  with  her  husband  at  the  time  the 
said  information  was  preferred  and  came 
on  for  hearing. 

4.  The  question  of  law  arising  on 
the  above  statement  for  the  opinion  of 
the  Court  is,  whether  an  order  to  affiliate 
the  child  named  in  the  said  information 
can  be  made  on  the  application  of  the 
appellant,  assuming  that  the  paternity  of 
the  child  can  be  proved  by  the  mother 
and  the  necessaiy  corroborative  testimony 
can  be  given,  and  the  payment  by  or  on 
behalf  of  the  alleged  &ther  of  money  for 
the  child's  maintenance  within  twelve 
months  of  its  birth  and  before  the  mar- 
riage of  the  appellant  can  be  proved  to 
our  satis&ction. 

Oraham,  for  the  appellant. — The  ques- 
tion is,  whether  the  meaning  of  the  sec- 
tion is  that  the  woman  must  be  single  at 
the  time  she  makes  her  application,  or 
whe'ther  it  is  not  sufficient  that  she  be 
single  at  the  time  the  child  is  bom.  It 
is  quite  clear  that  she  could  have  ob- 
tained an  order  before  her  marriage,  and 
such  order  would  have  continued  good 
after  and  during  her  marriage.  That 
being  so,  what  difference  does  it  make 
that  she  applies  after  marriage?  The 
Act  of  85  &  36  Vict.  c.  65,  repeals  the 
old  provision,  rendering  an  affiliation 
order  void  on  subsequent  marriage  of  the 
woman.  It  was,  therefore,  intended  by 
the  Legislature  that  marriage  should  not 
affect  uie  right  to  apply,  xihis  also  dis- 
poses of  any  argument  on  section  57 
oi  4,  &  5  Will.  4.  c.  76,  which  makes 
the  husband  liable  to  Tnaintain  his  wife's 
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bastard;  for,  as  pointed  ont,  where  an 
order  has  been  made  before  her  marriage, 
the  double  liability  undoubtedly  exists. 
Under  7  &  8  Vict.  c.  101,  where  the 
words  were  "  a  single  woman,"  it  has 
been  held  that  a  married  woman  may 
get  an  order — Tlie  Queen  v.  Oolling- 
icood  (2)  ;  The  King  v.  Luffe  (1)  ;  JElx 
parte  Grimes  (3).  The  case  of  Lang  v. 
Spicer  (4),  which  will  be  relied  on  on 
the  other  side,  has  no  application  to  an 
order  made  at  the  instance  of  the  woman. 
In  that  case  the  order  was  for  mainte- 
nance only  so  long  as  the  child  should  be 
chargeable  to  the  parish,  and  of  course 
when  the  mother  married,  as  her  husband 
became  liable  to  Tnaintain  the  child,  the 
order  ceased  to  hare  effect  in  charging 
the  putative  father. 

Oroome,  for  the  respondent. — The  re- 
peal of  the  provision  in  7  &  8  Vict.  c. 
101,  only  restores  the  law  to  the  state  in 
which  it  was  before  that  Act,  and  then 
the  decision  in  Long  v  Spicer  (4)  is  im- 
portant as  shewing  that  the  Poor  Law 
Act  transferred  the  liability  to  the  hns- 
band  on  the  marriage  of  the  woman,  and 
that  the  marriage  made  any  existing 
order  inoperative.  The  ground  of  the 
decision  in  The  Queen  v.  vollingwood  (2) 
was  that  the  married  woman  was  living 
apart  from  her  husband,  and  having  by 
adultery  forfeited  her  rights  as  a  married 
woman  was  thrown  back  on  her  rights  as 
a  single  woman.  And  in  Ex  parte  Orvmes 
(3),  Lord  Campbell  put  it  on  the  ground 
that  the  child  would  otherwise  be  un- 
provided for. 

Oraham,  in  reply. — ^The  7  &  8  Vict, 
was  passed  while  the  Poor  Law  Act  was 
in  force;  there  was,  therefore,  direot 
reference  to  its  provisions  making  the 
husband  liable.  But  now  that  the  present 
Act  abstains  &om  saying  that  the  order 
shall  cease  on  her  marriage,  it  must  be 
intended  that  the  order  shall  be  one  to 
which  the  woman  is  entitled  during  her 
lifetime  or  during  the  youth  of  the  child 
irrespective  of  her  own  marriage.  The 
words  (5)  are  satisfied  by  reading  them 

(4)  1  Mee.  &  YT.  129. ;  s.  c.  6  Law  J.  Bep.  M.C. 
60. 

(6)  36  &  86  Vict.  c.  6fi.  s.  S,  "Any  riogle 
woman  who  may  be  with  child  or  who  may  oe 
delivered  of  a  bastard  child  alter  the  paMing  of 


thus,  "  If  as  a  single  woman  she  has  been 
delivered  of  a  child  she  may  apply." 

Mellob,  J. — I  think  that  the  justices 
were  right  in  this  case  iu  holding  that  the 
appellant  did  not  come  within  the  defini- 
tion of  a  single  woman.  It  appears  to 
me  that  the  reasoning  in  the  case  of  Lang 
V.  Spicer  (4) — although  this  case  is  not 
actually  governed  by  the  decision  there — 
shews  ns  that  we  ought  not  to  hold  that 
a  woman  who  is  married  at  the  time  of 
her  application  for  an  order  is  within 
the  contemplation  of  the  8rd  section  of 
35  &  36  Vict.  c.  65. 

By  her  marriage  her  husband  becomes 
liable  to  maintain  her  bastard  child,  and 
if  she  were  at  liberty  also  to  apply  and 
obtain  an  order  against  the  pntative 
&,ther,  there  would  be  a  double  liability  in 
reference  to  the  maintenance  of  the  same 
child. 

The  reason  of  the  thing  is  thus  against 
tbe  argument  of  Mr.  Graham  founded 
npon  the  acts  ;  but  I  think  also  that  we 
ore  acting  within  the  strict  meaning  of 
the  words  in  the  section.  Ejb  Lordship 
then  read  section  3  of  85  &  36  Vict. 
0.65. 

I  think  that  the  intention  is  that  the 
woman  throughout  should  be  a  single 
woman,  or  at  least  that  she  should  be  so 
in  the  sense  of  those  cases  where  a  woman 
separated  from  her  husband  has  been 
held  to  be  a  single  woman  for  the  purpose 
of  obtaining  an  order  of  affiliation. 
Those  cases,  however,  only  shew  that  for 
the  purposes  of  the  Poor  Law  Acts  a 
married  woman  might  come  within  the 
provision,  throwing  the  cost  of  the 
maintenance  of  the  bastard  of  a  single 
woman  upon  the  putative  father. 

Lush,  J. — I  am  of  the  same  opinion. 
The  policy  of  the  law  is  to  assist  the 
mother  in  maintaining  the  child,  and  to 

this  Act,  may,  either  before  the  birth  or  at  any 
time  within  twelve  months  from  the  birth  of 
such  child,  or  at  any  time  thereafter  upon  proof 
that  the  man  alleged  to  be  the  hthez  of  sncb 
child  has  within  the  twelve  months  next  after  the 
birth  of  snch  child  paid  money  for  its  mainte- 
nance ....  make  application  to  any  one  justice 
of  the  peace  ....  for  a  sommoDS  to  be  served 
on  the  man  alleged  by  bw  to  be  the  father  of  the 
chUd." 
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ensnre  that  she  shall  not  throw  the 
cost  of  it  apon  the  parish;  and  so 
the  word  single  woman  has  received  an 
interpretation  which  enables  us  to  say 
that  it  does  not  necessarily  mean  "  nn- 
married,"  bnt  maj  include  a  woman 
separated  from  her  hnsband  who,  during 
such  separation,  has  had  a  bastard  child, 
and  who  by  snch  separation  has  been 
reduced  as  it  were  to  the  position  of  a 
single  woman.  Bnt  the  woman  here  was 
living  with  her  hnsband  at  the  time  of 
her  application,  and  by  section  57  of  the 
Poor  Law  Act  (4  A  5  Will.  4.  c.  76), 
"  Every  man  who  shall  marry  a  woman 
having  a  child  at  the  time  of  snch  mar- 
riage shall  be  liable  to  maintain  snch 
child  as  part  of  his  family."  Therefore, 
as  soon  as  the  woman  married,  the  child 
had  a  father,  a  person  bonnd  to  maintain 
it.  Now  it  has  been  observed  that  in  the 
Act  7  A  8  Vict.  c.  101,  there  was  a  pro- 
viso that  no  order  for  the  maintenance  of 
a  bastard  child  shonld  be  of  tmy  force 
after  the  marriage  of  the  mother,  and 
that  that  proviso  is  purposely  omitted  in 
the  later  Act ;  whence  it  is  to  be  in- 
ferred  that  the  Legislature  intended  that 
her  subsequent  marriage  should  not  in- 
vaUdate  the  order.  I,  however,  do  not 
so  read  the  Act.  I  think  the  effect  is 
this,  that  the  order  does  not  now  become 
ipso  facto  void  upon  the  marriag;e  of  the 
woman,  bnt  if  the  order  have  Men  made 
while  she  was  single,  it  may  be  continued 
after  her  marriage  under  the  order  of  the 
justices  until  the  child  is  thirteen ;  that 
is,  whether  she  marries  or  not,  the  order 
may  be  kept  alive  and  in  force  up  to  that 
time. 

That  is  not  this  case.  The  question 
then  is,  when  she  applied  was  she  in  the 
position  of  a  single  woman?  I  think 
not;  she  was  not,  therefore,  capable  of 
applying,  for  to  be  within  the  Act  she 
must  be  either  single  or  separated  from 
her  hnsband. 

Appeal  cUamitted. 


Solieiton — King  tc  HcMillin,  agents  for  James 
Batting,  Great  Marlov,  for  appellant;  D. 
Clarke,  High  Wycombe,  for  respondent. 


Ill 


\ps  THE  QTJEEN'S  BENCH  DIVISION.] 

TTHE    OtTABDIANS    OF    THB  HEBE- 

1879.      J      POBD  UNioif  (appellants)  v. 
March  1.  |      the  ouabdians  of  the  wab- 
•  WIOK  UNION  (respondents). 

Poor  Law — Divided  Parishes  Act  (39  ^ 
40  Viet.  e.  61),  s.  35—Berioative  Settle. 
ment  of  Pauper  LwmMo — Order  of  Be- 
tnoval. 

A  pauper  horn  in  1840  in  tTie  appeUani 
union,  had  never  acquired  a  settlement  in 
her  cum  right.  The  pa/uper's  fathe/r  was 
bom  in  the  L.  union,  and  he  had  never 
acquired  a  settlement  elsewhere : — Held 
that  the  35th  section  of  39  ^  40  Vict.  o. 
61  was  retrospective  in  its  operation,  amd 
that  therefore  the  patter  at  the  age  of 
sixteen  acquired  her  father's  settlement 
which  was  a  birth  settlement  and  could  be 
ascertained  without  inquiry  into  his  deriva- 
tive settlememi. 

The  Guardians  of  the  Westbnty  Union 
V.  The  Overseers  of  Ban'ow-in-Fumess, 
47  Law  J.  Rep.  M.C.  79,  foUowed. 

This  was  an  appeal  to  the  Qnarter 
Sessions  for  the  county  of  Warwick,  by 
the  Gnardians  of  the  Hereford  Union 
against  an  order  obtained  by  the  Guar, 
dians  of  the  Warwick  Union,  adjudicating 
the  settlement  of  one  Emma  Jones,  a 
pauper  lunatic,  to  be  in  the  appellant 
union.  The  sessions  confirmed  the  order 
of  removal,  but  stated  the  following  case 
for  the  opinion  of  this  Court : — 

The  pauper  lunatic  was  bom  in  the 
parish  of  St.  John,  Hereford,  in  the  ap- 
pellant union,  in  April,  1840,  and  was 
the  lawful  daughter  of  James  and  Ann 
Jones. 

James  Jones,  the  pauper's  father,  was 
bom  at  Leominster  in  1798,  and  acquired 
a  settlement  there  by  birth,  but  never 
acquired  any  settlement  elsewhere. 

The  said  pauper  Innatic  was  never 
married,  and  had  never  done  anything 
to  acquire  a  settlement  in  her  own  right. 

The  pauper  was  adjudged  a  lunatic  by 
a  justice  for  the  coiinty  of  Warwick, 
on  the  12th  of  May,  1878,  and  was 
received  as  an  inmate  of  the  Connty 
Lunatic  Asylum. 

An  order  was  afterwards  made  by  two 
jnstioes  adjudging  the  parish  of  St.  John, 
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Hereford,  in  the  appellant  Poor  Law 
IJniont,  to  be  the  last  legal  settlement 
of  the  panper,  and  ordering  the  gaar- 
dians  of  the  appellant  onion  to  contribnte 
to  her  support. 

The  qnestion  for  the  opinion  of  the 
Coart  was,  whether  the  sessions  rightly 
confirmed  the  order. 

Lumley  Smith,  for  the  respondents, 
supported  the  jadgment  of  the  sessions. — 
The  order  of  removal  adjudging  the  place 
of  the  last  legal  settlement  of  the  panper 
lunatic  to  be  in  the  appellant  union  was 
correct,  inasmnch  as  the  derivative  settle- 
ment d  the  panper  ceased  on  her  attain- 
ing the  age  of  sixteen  years  before  the 
passing  of  39  &  40  Vict,  c.  61.s.5(l). 
He  cited  The  Qtuirdiatu  of  the  Woodstock 
Union  v.  The  Overseers  of  8t.  Panoras  (2). 

Oolmore,  for  the  appellants. — The  case 
is  governed  by  The  Cfvardians  of  the 
Westhwy-onrSevem  Union  v.  The  Overseers 
of  Barrow-in-Fumess  (3),  where  it  was 
decided  that  the  35th  section  of  39  &  40 
Vict.  c.  61,  was  retrospective  throngh- 
ont.  The  panper  lunatic  accordingly 
took  and  retained  the  birth  settlement 
acquired  by  her  father  in  the  Leominster 
Union.  The  decision  in  The  Onardiant 
of  the  Woodstock  Union  v.  The  Overseers 
of  8t.  Pcmcras  (2)  has  no  application 
because  there  it  wEts  proved  that  the 
panper's  father  had  derived  &om  his 
&ther  a  distinct  settlement,  and  conse- 
sequently  it  could  not  be  ascertained 
what  settlement  the  panper  derived  firom 
her  father  without  enquiry  into  his  deri- 

(1)  By  the  Divided  Fariehes  Act  (39  &  40 
Virt.  c.  61),  g.  36,  derirative  Bettlements  are 
abolished  "  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the  age 
of  sixteen,  which  child  shall  take  the  settlement 
of  its  father  or  of  its  widowed  mother,  as  the 
case  may  be,  up  to  that  af  p,  and  shall  retain  the 
settlement  so  taken  until  it  shall  acquire  another. 

,  .  .  If  any.  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for  itself,  or 
being  a  female  shall  not  have  derived  a  settlement 
from  her  husband,  and  it  cannot  be  shewn  what 
settlement  such  child  or  female  derived  from  the 
parent  without  enquiring  into  the  derivative 
settlement  of  such  parent,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  bom." 

(2)  48  Law  J.  Bep.  M.C.  1 ;  i.  c  Law  Bep.  4 
0.8.  D.  1. 

(8)  47  Law  J.  Bep.  HLO.  79 ;  s.  c  Law  Bep.  8 
Ex;  b.  88. 


vative  settlement,   and  the  statute  ex- 
pressly provides  that  in  that  case  the 
child  was  to  be  deemed  to  be  settled  in 
the  parish  in  which  she  was  bom. 
[He  was  stopped  by  the  Court.] 

Field,  J. — I  think  that  this  case  is 
governed  by  the  decision  in  The  Owir- 
dians  of  the  Wesibury-on-Severn  Union  v. 
The  Overseers  of  Barrow-in-Fwmess  (3), 
which  we  are  bound  to  follow. 

The  pauper  in  question  was  bom  at 
Herefoid  in  1840,  and  never  acquired 
any  settlement  in  her  own  right.  At  the 
time  the  Act  of  1876  passed,  the  pauper 
was  past  the  age  of  sixteen  years,  and 
had  it  not  been  that  the  35th  section  was 
retrospective  in  its  action,  a  difficulty 
might  have  arisen.  But  the  Exchequer 
Division  has  come  to  the  condnsion  that 
the  35th  and  36th  sections  are  retro- 
spective as  well  as  the  excepting  clause 
contained  in  the  former.  That  being  so, 
the  panper  was  under  sixteen  within 
the  meaning  of  the  35lh  section,  and  so 
acquired  her  &ther's  settlement  and  has 
retained  it,  having  never  snbsequentlv 
acquired  another.  Mr.  Lumley  Smiui 
has  argued  on  the  strength  of  The  Onar- 
dians  of  the  Woodstock  Union  v.  The  Over- 
seers (f  8t.  Fumeras  (2),  that  the  case  fell 
within  the  third  or  last  branch  of  the 
35th  section,  and  that  as  the  birth  settle- 
ment may  be  displaced  you  would  have 
to  see  where  the  grandfather  was  last 
settled,  and  that  as  this  was  not  allowed 
it  consequently  followed  that  the  pauper 
was  to  be  deemed  to  be  settled  in  the 
ratriah  in  which  she  was  bom,  namely, 
Hereford.  If  this  contention  were  sound, 
the  result  would  be  to  exclude  all  birth 
settlements,  because  in  each  case  you 
would  have  to  go  back  and  ascertain  past 
settlements.  This  in  my  judgment  was 
not  the  intention  of  the  Legislatare,  for 
if  so,  express  words  to  that  effect  would 
have  been  used. 

Manibtt,  J.,  concurred. 


Jvdgmenifor  the  a/ppeUamis. 
of  sessions  quashed. 


Order 


Solidtoia — Cooke  Se  Jones,  agents  for  Llanwanie, 
Hereford,  for  appellants ;  Heniy  Tynell,  agent 
for  H.  C.  Passman,  Leamington,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.        1  HILLOB  (cmpellani)  r.  VBS- 
March  26, 29./        hah  (retpondeni). 

Elementary  Education  Act,  1870  (33  ^ 
34  Viet  c.  75),  ».  74i— Factory,  EditcaMon 
of  OhUdren  employed  in — Bye-laws  of 
School  Board  compelling  Attendance. 

The  proviso  in  section  74  of  the  Eh. 
mentary  Education  Act,  1870,  precludes  a 
school  hoard  from  tuing  its  power  so  as  to 
interfere  with  the  arrangements  already 
made  by  the  Factory  Acts.  A  school  board 
is,  therefore,  not  entitled  to  enforce  its  bye- 
laws  as  to  the' hows  of  attendance  by  chil- 
dren,^ against  a  child  who,  though  not 
obeying  such  bye-laws,  is  attendmg  an 
efficient  elementary  school  pursuant  to  the 
Factory  Acts. 

Cask  stated  by  juBtioes  under  20  &  21 
Vict.  c.  43,  on  dismissing  an  information 
preferred  by  the  appellant,  cleii  to  the 
Oldham  School  Board,  onder  the  bye  lavrs 
of  the  school  board,  against  the  respondent, 
for  neglecting  to  canse  his  child  to  attend 
school  daring  the  whole  of  the  ordinary 
school  hoars  as  reqnired  by  the  bye-laws. 

The  following  paragraphs  of  the  case 
snfficiently  shew  the  findings,  the  conten- 
tions  of  the  parties,  and  tlw  qnestions  for 
the  decision  of  the  Court : — 

4.  Upon  the  hearing  of  the  said  infor^ 
mation  it  was  proved  on  the  part  of  and 
by  the  appellant,  and  fonnd  as  a  &ot,  that 
the  said  child  did  not  attend  school  during 
the  whole  of  the  ordinary  school  hours, 
and  that  the  child  was  ten  years  and  six 
months  old,  and  the  bye-laws  of  the  said 
school  board  were  put  in  evidence  and 
proved. 

5.  It  was  also  proved  on  the  part  of 
the  respondent  tluit  tiie  child  was  em- 
ployed at  the  cotton  factory  of  Messrs. 
Badcliffe  A  Sons,  in  Oldham,  and  was 
attending  an  efiBcient  elementary  school 
regularly,  pursuant  to  the  Factory  Acts, 
1833  to  1874. 

6.  It  was  contended  on  the  part  of  the 
appellant  that  by  virtue  of  the  I^e-Iaws 
01  the  board  made  in  pursuance  of  the 
74th  section  of  the  Elementary  Education 
Act,  1870,  the  board  could,  if  they  thought 
fi^   compel   children    to   attend  school 

Vol.  48.— JLO. 


during  the  whole  of  the  school  honrs,  and 
that  uiis  applied  notwithstanding  that 
such  children  were  working  at  a  factory 
and  attending  an  efficient  elementary 
school,  in  conformity  with  the  provisions 
of  the  Factory  Acta,  1833  to  1874,  and 
that  there  was  nothing  in  the  said  Acts 
restraining  the  powers  conferred  on  the 
board  by  the  Elementary  Education  Act, 
1870.  That  there  was  nothing  in  the 
bye-laws  contrary  to  anything  contained 
in  any  Act  for  regulating  the  education 
of  cluldren  employed  in  labour,  and  that 
the  Elementary  Education  Acts,  1870  and 
1876,  control  the  Factory  Acts,  1833  to 
1874. 

7.  We,  however,  beine  of  opinion  that 
as  the  child  wEts  attending  an  efficient 
elementary  school,  pursnant  to  fmd  weuj 
otherwise  fulfilling  the  conditions  and 
provisions  of  the  Factory  Acts  with  re- 
spect to  the  education  of  children  between 
the  ages  of  ten  and  thirteen  years  em- 
ployed pursuant  to  those  Acts,  and  that 
the  bye-laws  with  referance  to  the  case 
befijre  us,  were  ultra  vires,  gave  our  de-  ' 
termination  against  the  appellant  in  man- 
ner before  stated. 

8.  During  the  hearing  before  us  refer- 
ence was  made  to  the  following  bye-laws 
of  tixe  school  board  and  Acts  of  Parlia- 
ment : — 

(1)  The  74th  section  of  the  Education 
Act,  1870,  under  the  authority  of  which 
the  said  bye-laws  were  made,  which  enacts 
(inter  aUa)  as  follows : — 

"  Every  school  board  may  from  time  to 
time,  with  the  approval  of  the  education 
department,  make  bye-laws  for  all  or  any 
of  the  following  purposes :  First,  Be- 
quiiing  the  parents  of  children  of  such 
age  not  less  than  five  years,  nor  more 
than  thirteen  years,  as  may  be  fixed  by 
the  bye-laws,  to  cause  such  children  (un- 
less there -is  some  reasonable  excuse)  to 
attend  school.  Second,  Determining  the 
time  daring  which  children  are  to  attend 
school,  provided  that  no  such  bye-law 
shall  be  contrary  to  anything  contained 
in  any  Act  for  regulating  the  education  of 
children  employed  in  labour." 

(2)  The  first  of  the  bye-laws  made  by 
the  Oldham  School  Board  under  the  above 
section  and  this  provides  that  the  term 
"child"  shall  in  those  bye-laws  mean  a 
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child  between  the  a^  of  five  and  thirteen, 
residing  in  the  district  of  the  Oldham 
School  Board. 

(3)  The  second  bye-law  and  this  en- 
acta  that  the  parent  of  everj  child  shall 
cause  SQch  child  to  attend  a  public  ele- 
mentary school,  nnlees  there  be  a  reason- 
able excuse  for  non-attendance. 

(4)  The  third  bye-law  and  this  enacts 
that  the  time  daring  which  children  are 
to  attend  school  shiJl  be  the  whole  of  the 
ordinanr  school  hours  at  the  school  se- 
lected, being  not  less  than  twenty-seven, 
hours  in  each  week. 

(5)  The  fourth  bye-law  and  this  enacts 
(inter  alia)  as  follows  : — 

In  the  case  of  a  child  over  ten  years 
of  age,  who  has  passed  the  second  or 
third  standard  of  examination,  or  who 
has  passed  in  one  or  more  subjects  of  the 
fourth,  fifth  or  sixth  standard  of  examina- 
tion,  and  is  employed  in  accordance  with 
an^  Act  for  r^nlating  the  education  of 
children  employed  in  labour  or  is  other- 
wise beneficially  and  of  necessiiy  em- 
ployed, the  board  may  make  an  order  for 
a  renewable  period  not  exceeding  six 
months,  allowing  such  exemption  as  they 
think  fit,  and  such  order  may  at  any  time 
be  cancelled  if  the  exemption  stated 
thereon  is  exceeded,  or  if  the  child 
changes  school  without  informing  the 
clerk  of  the  board,  or  fauls  to  be  presented 
for  examination  by  the  inspector  of 
schools  at  the  first  opportunity. 

(6)  The  fifth  bye-law,  which  enacts 
that  nothing  in  the  present  bye-laws  shall 
have  any  force  or  effect  in  so  far  as  it  may 
be  contrary  to  anything  contained  in  any 
Act  for  regulating  the  education  of  chil- 
dren employed  in  labour. 

(7)  The  81st  section  of  the  Factory 
Act,  1844. 

(8)  The  28th  section  of  the  Factory 
Act,  1844. 

.  (0)  The  6th  section  of  the  Factory  Act, 
1874. 

(10)  The  15th  section  of  the  Factory 
Act,  1874. 

(11)  The  5th  section  of  the  Elemen- 
tary Education  Act,  1876. 

(12)  The  6th  section  of  the  Elemen- 
tary Education  Act,  1876. 

(13)  The  8th  section  of  the  Elemen- 
tary  Education  Ao«^  1876. 


(14)  The  7th  section  of  the  Elemen- 
tary Education  Act,  1876. 

9.  The  qaeetions  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
Court  therefore  are — 

1.  Are  the  Oldham  School  Board  en- 
titled  to  enforce  these  bye-laws  against 
children  between  the  ages  of  ten  and 
thirteen  years,  who,  although  not  obey- 
ing such  bye-laws,  are  attending 
efficient  elementary  schools  pursuant  to 
and  otherwise  fulfilling  and  observing 
the  conditions  of  the  Factory  Acts,  1833 
to  1874? 

2.  Do  the  Elementary  Education  Acts, 
1870  and  1876,  control  the  provisions  of 
the  said  Factory  Acts,  regulating  the  edu- 
cation of  children  employed  in  pursuance 
of  the  last-mentioned  Acts  ? 

10.  And  the  Court  is  hereby  solicited, 
according  to  the  power  vested  in  the 
Court  by  the  said  statute,  20  &  21  Vict. 
o.  43,  to  remit  the  case  to  us,  the 
said  justices,  with  the  opinion  of  the 
Court  thereon,  or  to  make  such  other 
order  as  the  Court  may  deem  fit. 

HanuMon,  for  the  appellant.  —  The 
Education  Acts  are  intraded  to  control 
and  override  the  Factory  Acts.  The 
latter  are  not  enabling  statutes,  but  are 
simply  restrictive  of  the  hours  of  labour. 
The  Education  Acts  which  have  been 
passed  subsequently  are  intended  to  ap- 
ply, and  do  apply,  to  all  children  how- 
ever employed.  The  point  has  been  in 
effect  decided   by  Bury  v.   Ohern/holma 

Atpland,  for  the  respondent. — The 
Education  Acts  are  genend ;  but  cannot 
be  read  so  as  to  give  power  to  a  school 
board  to  prohibit  juvenile  labour.  The 
Factory  Acts  deal  oidy  with  children 
employed  in  factories,  and  are  expressly 
presei'ved  in  force  side  by  side  with  the 
later  Education  Acts. 

[Lush,  J. — The  Factory  Acts  were  the 
first  Education  Acts:] 

As  to  Bury  v.  Gherryholme  (1),  that 
was  decided  under  the  Workshop  Regu- 
lation Act,  1867,  and  after  that  decision 
section  8  of  the  Education  Act  of  1876 
was  passed   expressly  substituting  the 

(1)  Lav  Bep.  1  Ex.  D.  467. 
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Mellor  T.  Dtnham,  Q.S. 
provisions  of  the  Factory  Acts  for  those 
in  the  Workshop  Begolation  Act,  hitherto 
applicable  to  children  emplojed  in  work- 
shops. 

Gur.  adv.  vult. 

The  judgment  of  the  Court  (2)  was 
(on  March  29)  delivered  by — 

Lush,  J. — We  have  gone  throngh  the 
various  Factory  Acts  and  the  Education 
Acts,  and  the  result  is  that  we  entertain 
no  doubt  that  the  decision  of  the  jus- 
tices, the  propriety  of  which  is  sub- 
mitted to  us,  was  substantially  correct. 
The  question  in  this  case,  which  an- 
donbtedly  is  one  of  great  and  general 
importance,  arose  out  of  an  information 
laid  against  the  &ther  of  a  boy  between 
ten  and  eleven  years  old  for  neglecting 
to  cause  him  to  attend  school  during  the 
whole  of  the  ordinary  school  hours  as 
required  by  the  bye-Laws  of  the  school 
board  for  the  district  of  the  borough  of 
Oldham. 

The  defence  set  ap  was  that  the  boy 
Was  employed  at  a  cotton  factoiy  in 
Oldham  and  was  regularly  attending  an 
efficient  elementary  school  pursuant  to 
the  Factoiy  Acts,  and  this  the  justices 
found  to  be  the  &ct. 

The  bye-laws  of  the  school  board  which 
were  put  in  evidence  at  the  hearing, 
contained  an  express  enactment  that 
nothing  therein  should  have  any  force  or 
effect  in  so  far  ae  it  might  be  contraiy 
to  anything  contained  in  any  Act  for 
regulating  the  education  of  children  em> 
ployed  in  labour;  thus  following  the 
words  of  the  proviso  in  the  74th  sec- 
tion of  the  Elementary  Education  Act, 
1870,  which  prohibits  the  making  of  any 
bye-law  which  shall  be  contrary  to  any 
such  Act. 

We  observe  here  in  passing,  that  the 
finding  of  the  justices  tiiat  the  bye-laws 
were  uUra  vires  cannot  be  sustained. 
They  are,  in  our  opinion,  strictly  within 
the  powers  conferred  on  the  board  by  the 
74th  section,  inasmuch  as  they  contain 
the  enactment  above-mentioned,  together 
with  the  other  provisions  required  by 
that  section.'  The  question  is  as  to  the 
meaning  of  the  enactment  above  quoted 
and  its  application  to  the  state  of  &ots 

(2)  Mellor,  J.,  and  Lush,  J. 
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found  by  the  justices.  The  contention 
on  the  [»rt  of  the  school  board  was  that 
the  Education  Acts  overrode  and  con- 
trolled the  provisions  of  the  Factory 
Acts;  and  that  children  employed  in 
factories,  though  receiving  the  education 
provided  for  and  required  by  the  Factory 
Acts,  were  in  the  same  position  as  other 
children  not  so  employed,  and  were  like 
them  compellable  to  attend  school  during 
the  whole  of  the  school  hours.  The 
,  argument  in  8m>port  of  the  oontention 
was  that  the  factory  Acts,  which  com- 
menced at  a  time  when  no  scheme  of 
general  education  existed,  are  merely  re- 
strictive ;  that  they  do  not  enact  that 
children  shall  or  may  be  employed  for 
a  given  number  of  hours  in  the  &otoiy, 
and  while  so  employed  shall  receive  a 
certain  amount  of  education ;  bat  that  all 
which  they  enact  is  that  cldldren  shaU 
not  be  employed  for  a  longer  time  in  the 
&ctory,  and  shall  not  daring  such  em- 
ployment  receive  less  than  the  given 
amount  of  education ;  that  the  policy  of 
the  Education  Act,  which  passed  long 
afterwards,  was  to  secure  to  all  children, 
however  employed,  a  much  largper  amount 
of  education  than  the  Factory  Acts  pro- 
vided, and  that  it  cannot  be  said  to  be 
"  contrary  to  "  the  provisions  of  the  Fac- 
tory Acts,  for  the  school  board  to  require 
that  all  children  should  attend  school  for  a 
longer  period  than  factory  children  had 
been  required  to  attend,  althoogh  the 
effect  might  and  would  be.  virtually  to 
put  an  end  to  child  labour  in  &otories. 
What  the  oonstruction  might  have  been 
if  the  Education  Act  had  made  no  re- 
ference to  the  Factory  Acts,  it  is  need- 
less to  consider.  The  meaning  of  the 
74th  section  of  the  Education  Act,  1870, 
already  adverted  to,  does  not  appear  to 
us  to  admit  of  a  doubt. 

That  section  says  that  the  school 
board  may  make  bye-laws  for  the  follow- 
ing purposes,  amongst  which  purposes  is 
the  following,  namely,  "  determining  the 
time  during  which  children  ore  to  attend 
school; "  to  which  is  added  a  proviso  that 
"  no  such  bye-law  shall  prevent  the  with- 
drawal of  any  child  finm  any  religious 
observances  or  instruction  in  religious 
subjects,  or  shall  require  any  child  to 
attend  school  on  any  day  ezclasively  set 
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ajpart  for  religions  observonoe  by  ihe  re. 
ligions  body  to  which  his  parent  belongs, 
or  shall  be  contrary  to  anything  con< 
tained  in  any  Act  for  regulating  the  edu- 
cation of  children  employed  in  labour. " 

Placed  thus  as  a  limitation  of  the 
power  of  fixing  the  time  of  school  ai> 
tendance,  the  meaning  of  this  part  of  the 
proviso  obrionsly  is,  that  the  board  shall 
not  use  the  power  given  to  them  so  aa  to 
interfere  with  the  arrangements  already 
made  by  the  Factory  Acts,  which  ar-^ 
rangements  embrace  both  the  time  of' 
working  and  the  time  of  attending  school, 
each  being  dependent  on  the  other,  and 
neither  of  which  can  be  interfered  with 
without  disturbing  the  other. 

That  this  was  the  meaning  intended  is 
further  shewn  by  the  later  Acts.  The 
Education  Act  of  1876  recognises  the 
Factory  Acts  aa  an  existing  code  for 
r^ulating  the  employment  and  education 
of  children  employed  in  factories;  and 
the  Factory  Act  of  1874,  while  it  gives 
the  Educauon  Department  the  power  to 
recognise  or  to  refuse  to  recognise  a 
school  as  a  proper  school  for  the  educa> 
tion  of  a  factory  child,  says  in  terms,  in 
another  part  of  the  Act,  iJiat  a  child  em> 
ployed  in  a  factory  shall  attend  school  in 
manner  directed  by  the  Factory  Act, 
.1844. 

We  are  therefore  of  opinion  that  the 
justices  were  right,  and  we  answer  ihe 
questions  submitted  to  us  in  the  terms  in 
which  they  are  put,  as  follows : — 

1.  The  school  board  are  not  entitled 
to  enforce  their  bye.law8  against  children 
between  the  ages  of  ten  and  thirteen 
years,  who,  although  not  obeying  such 
bye-laws,  are  attending  efficient  elemen*  > 
tary  schools  pursuant  to,  and  otherwise 
fulfilling  and  observing  the  conditions  of 
the  Factory  Acts. 

2.  The  Elementaiy  Education  Acts  do 
not  control  the  provisions  of  the  Factory 
Acts  regulating  the  education  of  children 
employeii  in  accordance  with  those  Acts. 

Jiidgmmtfor  ihe  respondent. 

Solicitora — Chester  &  Co.,  agents  for  Ponaonby 
&  Corlile,  Oldham,  for  appellant;  Chester  & 
Co.,  agents  for  H.  Booth,  Oldham,  for  respon- 
dent. 
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TBI  QTTIEH  (om  proteoution  of 

1879.  IBB  GUASDUN8  01  IfWISHAU) 

April  26.  V.  TBI  LONDON,  BBIOHTON  IKD 

SOTTTH  COAST  SAILWATCOHPAHT. 

MetTMolis  Mamagement  Aot,  1855  (18 
19  V*et.  e.  120),  «».  169,  161— Diiirict 
■ate — Inequality  of  Benefit — Exemption 
of  Part  of  a  Faruih. 

By  the  MetropoUian  Management  Aet, 
1855,  e.  158,  district  hoards  may  require 
the  overseers  of  the  parishes  within  their 
district  to  levy  the  sum  iohieh  sueh  boards 
may  require  for  the  eaeettHon  of  the  Aet. 
By  section  159  district  hoards  may  either 
exempt  parts  of  parishes  if  not  ben^Ued  by 
the  eapendiMire  from  payment  or  require  a 
less  rate  to  he  levied.  By  section  161  the 
rates  are  to  he  levied  on  the  persons  and  in 
respect  of  the  property  ascertained  by  the 
rate  for  the  time  being  for  the  relief  of  the 
poor. 

The  Ottardians  of  Leioisham,  as  overseers 
of  the  parish,  were  required  by  the  district 
board  to  levy  a  sum  of  11,5241.  for  ex. 
penses  incurred  in  the  execution  of  18  ^ 
19  Vid.  e.  120,  and  as  the  sum  was  not  for 
the  equai  benefit  of  the  parish  the  precept 
directisd  thc^  as  regards  sitoh  parts  of  the 
parish  as  consisted  of  land  used  as  arable, 
meadow  or  pasture  land,  the  rate  should  be 
assessed  on  a  lower  scale.  There  were 
3,000  acres  of  such  land  in  the  parish,  the 
whole  of  which  were  assessed  on  the  lower 
scale  though  they  did  not  Ue  together,  but 
were  scattered  about  : — Held,  that  the 
board  had  a  discretion,  under  18  ^  19 
Vict.  0.  120.  «.  159,  to  exempt  or  order  a 
less  rate  to  be  levied  on  the  arable  meadow 
or  pasture  land  in  guesHoti,  though  not  aU 
grouped  together  but  scattered  about  in 
various  parts  of  the  parish, 

Howdl  V.  The  London  Dock  Company 
(27  Law  J.  Rep.  M.O.  17T)foUowed. 

This  was  an  appeal  to  the  sessions  for 
the  county  of  Kent  against  a  general  rate 
made  for  the  parish  of  Lewisham  by  the 
Guardians  of  the  poor  of  Lewisham,  aa 
overseen  of  the  parish,  on  the  1st  of 
January,  1876,  at  tbe  rate  of  tenpence  in 
the  pound  on  all  houses,  buildings  and 
property  other  than  land,  and  at  we  rate 
of  twopence  half-penny  in  the  pound  on 
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all  land  nBed  as  arable,  meadow  or  pastnre 
ground  only,,  or  as  woodland,  orchard, 
market  g^arden,  hop,  herb,  flower,  fruit  or 
narserj  ground,  and  levied  in  pursnance 
of  a  certain  precept  or  order  of  the  board 
of  works  for  the  Lewisham  district,  dated 
the  Srd  day  of  November,  1875,  and  also 
in  porsnance  of  the  several  Acts  of  Par- 
liament relating  thereto  on  the  persons 
and  in  respect  of  the  property  by  law 
rateable  to  the  relief  of  the  poor  m  the 
parish  of  Lewisham,  and  being  assessed 
upon  the  net  annual  value  of  such  pro- 
perty ascertaoned  by  the  poor  rate  for  the 
parish. 

The  sessions  confirmed  the  rate  subject 
to  the  opinion  of  the  Court  upon  the 
following 

CASE. 

1.  The  said  rate  was  expressed  to  be 
made  under  the  provisions  of  the  Metro- 
polis Management  Act,  1855. 

2.  By  section  158  of  the  said  statute, 
vestries  and  district  boards  are  em- 
powered from  time  to  time  by  order 
under  their  seal  to  require  the  overseers 
of  the  several  parishes  within  their  dis- 
trict to  levy  the  sums  which  such  vestry 
or  district  board  may  require  for  de- 
fraying the  expenses  of  the  execution  of 
the  Act. 

3.  By  section  159  of  the  said  statute, 
it  is  enacted  that — 

"  Where  it  appears  to  any  vestry  or 
district  board  that  all  or  any  part  of  the 
expenses  for  de&aying  which  any  sum  is 
by  such  vestry  or  board  ordered  to  be 
levied  have  or  has  been  incurred  for  the 
special  benefit  of  any  particular  part  of 
tneir  parish  or  district,  or  otherwise  have 
or  has  not  been  incurred  for  the  equal 
benefit  of  the  whole  of  their  parish  or 
district,  such  vestry  or  board  may  by 
any  such  order  direct  the  sum  or  suras 
necessary  for  defraying  such  expenses  or 
any  part  thereof  to  be  levied  in  such  part 
or  exempt  any  part  of  such  parish  or  dis- 
trict from  the  levy,  or  require  a  less  rate 
to  be  levied  thereon  as  the  circumstances 
of  the  case  mav  require." 

4.  By  the  lolst  section  of  the  said  Act 
it  is  enacted  that — "  the  overseers  of  the 
poor  of  every  purish  to  whom  any  such 
order  as  aforesaid  is  issued,  shall  levy  the 
amounts  mentioned  therein  according  to 
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the  ezigenOT  thereof,  and  shall  for  that 
purpose  make  separate  equal  pound  rates 
upon  their  parish,  or  the  part  thereof 
upon  which  any  sum  specified  in  such 
order  is  required  to  be  levied  in  respect 
of  each  stun  thereby  ordered  to  be  levied, 
that  is  to  say  a  separate  rate  in  respect  of 
each  sum  ordered  to  be  levied  for  defray- 
ing expenses  connected  with  sewerage, 
to  be  called  a  sewer's  rate;  a  separate 
rate  in  respect  of  each  sum  ordered  to  be 
levied  for  defraying  expenses  of  lighting 
(where  a  separate  rate  is  ordered  to  be 
levied  for  d^raying  such  expenses),  to  be 
called  a  lighting  rate,  and  a  separate 
rate  in  respect  of  each  sum  ordered  to  be 
levied  for  de&aying  other  expenses  of 
executing  this  Act,  to  be  called  a  general 
rate,  and  shall  make  such  respective  rates 
of  such  amount  in  the  pound  on  the 
annual  value  of  the  property  rateable  as 
will  in  their  judgment,  having  regard  to 
all  dronmstances,  be  sufficient  to  raise 
the  sums  specified  in  such  orders,  and 
such  rates  shall  be  levied  on  the  persons, 
and  in  respect  of  the  property,  by  law 
rateable  to  the  relief  of  the  poor  in  the 
respective  parishes,  and  shall  be  assessed 
upon  the  net  annual  value  of  such  pro- 
perty, ascertained  by  the  rate  for  the 
time  being  for  the  relief  of  the  poor. 

5.  The  Guardians  of  Lewisham  were 
constituted  under  a  local  Act  (54  G^eo.  3. 
c.  43),  for  the  better  management  and 
relief  of  the  poor  of  the  pariw  of  Lewis- 
ham, in  the  county  of  Kent,  and  for 
better  assessment  and  collecting  the 
parochial  rates  in  the  said  parish.  Their 
powers  for  the  management  and  relief  of 
the  poor  were  however  superseded  under 
the  General  Poor  Law  Act  of  4  &  5  Will. 
4.  0.  76,  but,  for  the  purpose  of  assessing 
and  collecting  parochial  rates,  they  are 
overseers  within  the  meaning  of  the 
Metropolis  Local  Management  Acts. 

6.  The  order  or  precept  upon  which 
the  said  rate  so  appealed  against  was 
levied,  was  as  follows : — 

"  The  boards  of  works  for  the  Lewis, 
ham  district,  constituted  by  the  Metropolis 
Management  Act,  1855,  in  pursuance  of 
the  provisions  of  the  said  Act,  and  of  the 
Acts  for  amending  and  extending  the 
some,  hereby  order  and  require  the  gnor. 
dians  of  the  poor  of  the  parish  of  Levris- 
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lit  Queen  f,  Londim,  Brighton,  fc.  Sail.  Co.,  Q. 
Itam  to  levy  within  the  said  parish  the 
sum  of  11,5242.  for  the  purpose  of  defiraj' 
ing  the  expenses  abready  or  hereafter  to 
be  inoarred  by  the  said  Board  in  the  exe- 
cation  of  the  said  Act  or  Axsta,  and  to 
pay  the  said  sam  to  the  London  and 
Westminster  Bank,  No.  6,  Borongh  Hish 
Street,  in  the  borongh  of  SoathiraAc, 
the  treasurers  and  linkers  of  the  said 
board,  by  two  eqnal  instalments  of  5,7622. 
each,  the  first  on  the  7th  day  of  February, 
and  the  second  on  the  23rd  day  of  March, 
1876.  And  it  appearing  to  the  said 
Board  that  the  expenses  in  respect  of 
which  the  said  sum  of  11,5242.  is  required 
are  not  for  the  equal  benefit  of  the  said 
parish,  the  said  board  do  further  order 
and  require  that  the  rate  or  rates  to  be 
raised  in  pursuance  of  this  present  pre- 
cept, shall,  as  regards  all  such  parts 
of  die  said  parish  as  consist  of  land 
used  as  arable,  meadow  or  pasture  land 
only,  or  as  woodland,  orchard,  market, 
hop,  herb,  flowers,  finit  or  nnzaery  mar- 
ket garden,  hop,  herb,  flower,  &uit  or 
nursery  gpx>and,  be  assessed  and  levied 
in  the  proportion  of  one-fourth  part  only 
of  the  net  value  of  such  land.  Criven 
under  the  common  seal  of  the  said  board 
this  3rd  day  of  November,  1876." 

7.  The  property  of  the  London,  Brigh- 
ton and  South  Coast  Railway  Oompany  in 
the  said  parish  consisted  of  the  Forest  Hill 
and  Sydenham  stations,  lands  occupied 
by  station  buildings  and  appurtenances, 
and  land  over  which  their  main  line  of  rail- 
way passed,  and  the  whole  of  such  property 
was  rated  and  assessed  in  the  said  rate 
at  lOdL  in  the  pound.  No  part  of  such 
property  was  land  nsed  as  arable,  meadow 
or  pasture  land  only,  or  as  woodland, 
orchard,  market-gsirden,  hop,  herb, 
flower,  fruit  or  nursery  ground. 

8.  The  parish  of  Lewisham  is  very  ex- 
tensive in  area,  containing  in  the  aggre- 
gate about  5,500  acres.  Of  this  area  a 
veiY  considerable  proportion  is  covered 
with  houses ;  about  3,000  acres  are  lands 
under  cultivation,  and  fall  under  the 
classes  of  land  mentioned  in  the  precept. 
There  is  also  land  in  the  parish  used  in 
other  ways,  and  rated  at  the  higher  rate, 
llie  3,000  acres  do  not  lie  together,  but 
are  scattered  through  the  parish.  The 
rateable  value  of  the  3,000  acres  accord- 


ing to  the  valuation  list,  amounts  to  about 
11,0002.  The  total  rateable  value  of  pro- 
perty  in  the  parish  amounts  to  324,0091. 

9.  Throughout  the  said  parish,  all  pro- 
perty, wheresoever  situate,  which  con- 
sisted of  land  nsed  as  arable,  meadow 
or  pasture  land  only,  or  as  woodland, 
orchard,  market-garden,  hop,  herb,  flower, 
fruit  or  nursery  g^und,  was  rated  or 
assessed  in  the  said  rate  at  2^.  in  the 
pound,  and  all  other  property  was  rated 
or  assessed  at  lOd.  in  the  pound  upon  the 
net  annual  value  of  such  property  re- 
spectively as  ascertained  by  the  rate  for 
the  time  being  for  the  relief  of  the  poor. 

The  questions  for  the  opinion  of  the 
Court  were,  first,  whether  the  said  rate 
was  good  in  law ;  second,  whether,  if  the 
said  rate  was  good  in  law,  such  property 
of  the  appellante  as  consists  of  land  used 
for  their  railway,  ought  not  to  be  rated 
at  the  lower  rate. 

A  certiorari  having  issued,  and  a  rule 
nisi  to  quash  the  order  of  sessions  having 
been  obtained, 

Meadctps  White  (Payne  with  him),  now 
shewed  cause. — The  substantial  ques- 
tion here  is  whether  the  district  board  had 
the  right,  under  18  &  19  Vict.  c.  120.  s. 
157,  to  exercise  a  discretion  in  &vour  of 
the  property  mentioned  in  paragraph  9. 
Howell  v.  The  Oreat  Western  Railway  Oom- 
pany (1),  is  decisive  on  this  point  in  fi^ 
vour  of  the  Guardians  of  Lewisham,  and 
it  has  never  been  overruled. 

Oppenheim,  for  the  defendante,  in  sap- 
port  of  the  rule. — The  board  may  exempt 
a  part  of  a  parish,  but  has  no  power  to 
exempt  certain  descriptions  of  property 
not  all  grouped  together.  To  decide  in 
favour  of  the  Board  would  be  to  overrule 
section  161,  which  requires  equal  pound 
rates  to  be  made.  In  The  Queen  v.  The 
Great  Western  BaUtnay  Oompany  (2),  Erie, 
J.,  who  delivered  the  judgment  of  the 
Court  in  Howell's  Oase  (1),  protested 
against  that  decision  being  cited  as  an 
authority. 

CocKBUKN,  L.C.J. — I  think  that  this 
rule  must  be  discharged  and  the  order 
of  the  Sessions  confirmed.    I  confess  that 

(1)  8  E.  &  B.  212 ;  s.  c.  27  Law  J.  Rep.  M.C.  177. 

(2)  E.  B.  &  E.  61S,  note  a;  B.C.  28  Law  J.  Rep. 
M.C,  at  page  64. 
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The  Qjtetn  t.  London,  Brighton,  ^o.  Bail.  Co.,  Q. 
on  the  first  reading  of  the  159th  section 
I  was  inclined  to  come  to  the  opposite  con- 
clnsion  to  that  at  which  I  have  arrived. 
The  question,  however,  sabmitted  to  ns  is, 
in  my  judgment,  covered  by  the  decision 
in  Howell  v.  The  Oreat  Western  Railway 
Company  (1) .  That  is  a  binding  authority 
on  us.  There  a  general  rate  had  been 
uniformly  made  on  the  whole  of  a 
dock  property  without  regard  to  differ' 
ences  arising  on  ihe  different  parts  ;  and 
it  was  held  that,  under  the  159th  section, 
a  duty  was  laid  upon  the  vestiy  to  appor- 
tion the  burden  according  to  me  benefit, 
and  that  if  part  of  the  dock  property  had 
not  equal  benefit  with  the  rest  of  the  pro- 
perty in  the  parish,  in  respect  of  that 
part  the  dock  property  was  entitled  to  be 
relieved  pro  tanto.  Th&t  is  an  authority 
for  saying  that  without  distinguishing 
local  area  you  may  distinguish  between 
classes  of  property  under  the  powers  con- 
tained in  section  159,  and  as  that  course 
was  pursued  here,  I  think  the  principle 
laid  down  in  that  case  decides  the  ques- 
tion before  us.  I  don't  think  we  ought 
to  overmle  a  decision  arrived  at  some 
twenty  years  ago,  and  given  after  deli- 
beration, inasmuch  as  the  constrootion 
put  on  the  section  must  have  been  acted 
upon  over  and  over  again,  and  the  Legis- 
lature might  have  interfered,  if  dissatis- 
fied with  the  interpretation  put  upon 
it  by  this  Court.  Accordingly  I  tlunk 
that  the  decision  of  the  Sessions  uphold- 
ing this  rate  ought  to  be  affirmed. 

Lopes,  J. — ^The  question  submitted  to 
ns  depends  on  the  constraction  to  be 
placed  on  the  159th  section;  and  if  it 
had  come  before  the  Court  for  the  first 
time,  I  rather  think  I  should  have  fa- 
voured the  contention  put  forward  on  be- 
half of  the  defendants.  Bat  I  feel  bound 
by  the  decision  in  Howell  v.  The  Oreat 
Western  Bailway  Company  (1),  notwith- 
standing the  observation  reported  to  have 
been  made  by  Erie,  J.,  in  a  more  recent 
case. 

Rule  discharged. 
Order  of  sessions  affirmed. 

SoUciton — Norton,  Bom,  Norton  &  Biewer,  fur 
defendant*;  Samuel  Edwards,  Lewisham,  for 
proaecuton. 
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[IN  THEiaUEEN-S  BENCH  DIVISION.] 
1879.    Ithb  qubbn    v.  the  swnroON 

April  2.  J         NIW  TOWN  LOCAL  BOABD. 

PulUo  HeaUh  Act,  1875  (38  ^  39  Vict. 
0.  65),  ss.  160,  257 — Paving  private 
Streets — Recovery  of  Expense  from  burners 
— "  Ovmer  in  LefoMtt." 

Where  an  owner  of  premises  having  re- 
ceived a  notice  from  the  urban  samtary 
authority  under  section  160  of  the  Public 
Health  Act,  1875,  to  pave,  ^c,  the  street 
adjoining  his  premises,  fails  to  comply  with 
the  same,  and  afterwards  the  local  authority 
execute  the  works,  but  after  the  work  has 
been  begun  by  the  local  board  and  before 
completion  of  it,  the  owner  seUs  the  pre- 
mises, he  ceases  upon  such  sale  to  be  an 
"  owner  in  default,  and  cannot  be  ordered 
to  pay  the  en^enses  incurred  by  the  local 
autliority  in  executing  the  works  ;  such  ex- 
penses being  by  section  257  of  the  same  Aot 
recoverable  only  from  the  person  who  is 
"  owner  of  the  premises  when  the  works  are 
completed." 

This  Case  was  reserved  by  the  Court 
of  Quarter  Sessions  of  the  peace  for  the 
county  of  Wilts,  holden  on  Tuesday,  the 
3rd  of  July,  1877. 

2.  The  Swindon  New  Town  local 
board  is  the  urban  sanitary  authority  of 
Swindon  New  Town  in  the  county  of 
Wilts,  and  is  herein  called  "  the  respond, 
ents." 

3.  The  respondents  on  the  22nd  of 
March,  1875,  in  pursuance  of  section  69 
of  the  Public  Health  Act,  1848,  gave  the 
following  notices  to  the  appellant,  the 
then  owner  of  certain  premises  at  Swin- 
don aforesaid,  and  similar  notices  to  the 
owners  of  adjoining  premises. 

"  The  local  board  of  health  for  the  district 
of  Swindon  New  Town,  in  the  county 
of  Wilts. 

"  To  Mr.  James  Hinton,  the  owner  of 
certain  premises  fironting,  adjoining  or 
abutting  upon  a  certain  street  called  Mill 
Street  within  the  said  district.  Whereas 
the  said  street  is  not  metalled,  levelled, 
channelled,  curbed,  sewered  and  lighted 
to  the  satisfaction  of  the  above  named 
local  board  of  health,  and  whereas  your 
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pTemises  &ont,  adjoin  or  abnt  on  certain 

Efts  of  the  said  street  which  requires  to 
metalled,  levelled,  channelled,  curbed, 
sewered  and  lighted ; 

"  Now,  therofore,  the  said  local  board 
of  health  hereby  give  70a  notice,  in  par. 
snanoe  of  the  statute  in  that  oaee  made 
and  provided,  to  metal,  level,  channel, 
curb,  sewer  and  light  the  same  within 
twenty-eight  days  m>m  the  date  hereof 
in  the  manner  following : — 

[The  case  then  set  out  the  notices  in 
detail.] 

4.  The  notices  mentioned  in  paragraph 
3  not  having  been  complied  with,  the 
respondents  contracted  with  a  Mr.  Phil- 
lips, a  builder,  to  carry  out  the  works  in 
the  said  notices  referred  to  for  a  special 
sum. 

7.  The  respondent's  surveyor  under 
the  provisions  of  section  69  of  the 
Public  Health  Act,  1848,  apportioned 
the  estimated  expenses  which  had  been 
incurred  under  the  contract  for  the 
before-mentioned  works  between  the  ap- 
pellant and  the  several  owners  according 
to  the  frontage  of  their  respective  pre- 
mises, and  on  the  3rd  day  of  July,  1876, 
the  respondents  served  upon  the  appel- 
lant notices  of  apportionment. 

8.  The  appellant  did  not  give  any 
notice  to  dispute  these  apportionments 
under  the  Public  Health  Act,  1858  (21  & 
22  Vict.  c.  98),  s.  63. 

9.  On  the  15th  day  of  December,  1876, 
the  respondents  served  upon  the  appellant 
three  several  notices  demanding  payment 
for  the  said  three  sums  of  money  so  as- 
sessed upon  him  within  fourteen  days. 

10.  The  appellant  on  or  about  the  19th 
day  of  December,  1876,  returned  the 
said  three  notices  to  the  clerk  of  the 
respondents. 

11.  On  the  29th  of  May,  1877,  the  re- 
spondents preferred  complaint  by  way  of 
summary  proceedings  before  the  justices 
acting  in  and  for  the  Swindon  division  of 
the  county  of  Wilts,  within  whose  jurisdic- 
tion the  premises  were,  for  the  recovery 
of27{.  19«.  4d. 

12.  The  complaint  was  heard  before 
the  said  justices  at  Swindon,  on  the  7th 
day  of  June,  1877,  who  made  an  order 

lITOn  ttie  18th  of  June,  1877,  the 


appellant  served  the  justices  by  whose 
decision  he  considered  nimself  aggrieved, 
and  the  respondents,  with  notices  of  ap- 
peal  from  the  order  of  the  justices  for 
payment  to  the  then  next  general  quarter 
sessions  for  the  county  of  Wilts,  on  the 
following  gpronnds : — 

1.  That  he  was  not  then,  nor  was  he 
at  the  time  of  making  the  order,  liable  at 
law  to  pay  the  said  sum  of  money,  to  the 
said  urban  sanitary  authorify. 

2.  That  he  was  not  nor  had  he  been 
BO  liable  to  pay  the  said  sums  of  money 
as  aforesaid,  on  the  grounds  set  forth  in 
the  said  order. 

3.  That  at  the  time  when  the  works 
referred  to  in  the  order  were  completed, 
he  was  not  the  owner  of  the  premises 
nor  receiving  the  rent  therefor. 

4.  That  at  the  time  when,  if  ever, 
the  said  sum  of  271, 19«  4d.  became  pay- 
able to  the  respondents  in  respect  of  the 
said  premises,  he  was  not  the  owner  of 
them. 

5.  That  at  the  time  aforeeud  he  was 
not  the  owner  of  the  premises  within  the 
meaning  of  the  Act  under  which  these 
proceedings  were  taken  or  of  any  other 
statu^te  relating  to  the  matters  in  ques- 
tion. 

15.  At  the  hearing  of  the  appeal  the 
respondents  called  two  witnesses,  namely, 
William  Bead,  the  surveyor  to  the  re- 
spondents, and  John  W.  JolHffe,  their 
rate  collector. 

16.  William  Bead,  surveyor  to  the 
respondents,  proved  the  progpreas  and  exe- 
cution of  the  works  under  Messrs.  Phil- 
lips' contract,  that  he  had  made  the 
before-mentioned  apportionment  on  the 
21st  day  of  June,  1876,  that  he  had  never 
given  a  final  certificate  of  the  completion 
of  the  works  in  respect  of  which  the 
before-mentioned  expense  had  been  in- 
curred  by  the  respondents  as  there  had 
been  a  dispute  and  subsequent  arrange- 
ment between  the  board  and  the  con- 
tractor, which  was  not  adjusted  until 
September,  1876. 

17.  J.  W.  Jolliffe,  the  collector  of  the 
local  board  rates,  proved  that  the  appel- 
lant had  received  the  demand  notes  for 
local  board  rates  as  owner  up  to  De- 
cember, 1875,  the  last  of  those  rates 
having  been  made  in  November,  1875, 
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and  paid  by  him  in  February,  1876; 
that  J.  P.  Deacon  had  paid  the  next  local 
board  rate  as  owner  in  May,  1876,  the 
demand  note  having  been  delivered  to 
him  on  the  4th  of  May ;  that  he  then 
knew  the  said  J.  P.  Deacon;  that  he 
knew  he  had  porchased  the  said  premises 
from  the  said  James  Hinton,  and  was  and 
from  the  date  of  completion  of  his  par- 
chase  had  been  receiving  the  rents  of 
the  same,  and  that  the  name  of  the  said 
J.  P.  Deacon  then  appeared  as  owner  of 
the  aaid  premises  in  the  local  board  rate 
book;  that  the  said  rate  collected  in 
May  had  been  made  some  time  previously, 
and  that  the  owners'  names  in  the  local 
board  rate  book  had  been  taken  from 
the  owners'  names  in  the  poor  rate 
book ;  that  in  the  poor  rate  book,  J.  P. 
Deacon  was  stated  to  be  the  then  owner. 
18.  The  respondents  did  not  addnce 
any  evidence  that  the  appellant  had  at 
any  time  received  the  rack  rents  of  the 
said  premises  or  any  part  of  them  except 
that  of  his  assessment  as  owner  as  afore- 
said to  the  poor  rates  and  local  boird  dis- 
trict rates,  and  his  having  paid  the  same 
to  the  time  aforesaid. 

20.  The  ajroellant  called  no  witnesses. 

21.  The  Conrt  of  Quarter  Sessions, 
after  hearing  the  parties,  directed  the 
order  of  the  justices  to  be  quashed  with 
costs,  on  the  ground  that  the  appellant 
was  not  the  owner  under  the  facts  proved 
within  the  terms  of  the  order  appealed 
against. 

A  certiorari  having  issued,  and  a  role 
nisi  to  quash  the  order  of  sessions  baring 
been  obtained, 

/.  W.  Mellor  (Goldney  with  him),  in 
support  of  the  order  of  Quarter  Ses- 
sions, shewed  canse. — The  question  here 
is  whether  Hinton  was  the  owner  of  the 
premises  at  the  time  the  works  were 
completed  within  the  meaning  of  section 
257  (1)  of  the  Public  Health  Act,  1875. 

(I)  Public  Health  Act,  1875  (38  &  39  Vict.  c. 
66),  iect.  267. — "  Where  any  local  authority  have 
incurred  expennes  for  the  repayment  whereof  the 
owner  of  the  premises  fer  or  in  respect  of  which 
the  same  are  incurred,  ia  made  liable  under  this 
Act  or  hy  any  agreement  with  the  local  authority, 
BQch  expenses  may  be  recovered,  together  with  in- 
terest, at  a  rata  not  exceeding  61.  per  centum  per 
Yn.  48.— ILa 
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QJS. 
That  section  shews  that  there  is  no  lia- 
bility until  the  works  are  completed 
and  demand  made.  Although  in  section 
150  (2)  it  is  said  that  the  expenses  may 
be  recovered  from  the  owner  in  de- 
fault, yet  that  does  not  mean  the  owner 
to  whom  the  notice  was  given,  but  the 
owner  who  is  made  liable  to  pay,  and 
who  has  made  defeLult  in  payment-  by  sec- 
tion 257.  The  default  is,  therefore,  in  pay- 
menty  not  in  not  doing  the  work.  Under 
section  150  there  is  no  time  mentioned 
for  disputing  the  apportionment  or  de- 
mand; but  these  are  provided  for  in 
section  257,  and  the  apportionment  only 
becomes  condosive  three  months  after 
notice  of  it  on  the  owner  upon  whom  it 
is  made,  and  that  is  the  owner  for  the 
time  being. 

A.  Charles  (W.  W.  Ba/venhtll  with  him), 
in  support  of  the  rule. — The  notice  was 
given  according  to  the  statute  upon  the 
owner  to  do  this  work ;  after  receiving 
such  notice  and  after  fiuling  to  comply 

annum,  &om  the  date  of  service  of  a  demand  for 
the  same  till  payment  thereof,  from  any  person 
who  ia  the  owner  of  such  premises  when  the 
works  are  completed  for  which  such  expenses  have 
heen  incurred,  and  until  recovery  of  such  ex- 
penses and  interest,  the  same  shall  be  a  charge 
on  the  premises  in  respect  of  which  they  were 
incurred." 

(2)  The  Public  Health  Act,  1876  (88  &  39  Vict  c 
65),  sect.  160. — "Where  any  street  within  any 
urban  district  (not  being  a  highway  repairable  by 
the  inhabitants  at  large),  or  the  carriage-way,  foot- 
way or  any  other  part  of  such  street  is  not 
sewered,  levelled,  paved,  metalled,  flagged,  chan- 
nelled and  made  good,  or  ia  not  lighted  to  the 
satisfaction  of  the  urban  authority,  such  authority 
may  by  notice  addressed  to  the  respective  owners 
or  occupiers  of  the  premises  fronting,  a(^oining 
or  abutting  on  such  parts  thereof  as  may  require 
to  be  sewered,  levelled,  paved,  metalled,  flagged 
or  channelled,  or  to  be  ughted,  require  them  to 
sewer,  level,  pave,  metal,  flag,  channel,  or  make 
good,  or  to  provide  proper  means  for  lighting  the 
same  within  a  time  to  b«  specified  in  such  notice. 

"  If  such  notice  is  not  complied  with,  the  urban 
authority  may,  if  they  think  fit,  execute  the  works 
mentioned  or  referred  to  therein  ;  and  may  recover 
in  a  summary  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  owners  in  de&ult,  ae- 
according  to  the  frontage  of  their  respective 
premises,  and  in  such  proportion  as  is  settlecl  by 
the  sulTeyor  of  the  urban  authority  (or  in  case  of 
dispute)  by  arbitration  in  manner  provided  by 
this  Act ;  or  the  urban  authority  may  by  order 
declare  the  expenses  so  incnned  to  be  private  in* 
piovement  expenses." 
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with  it,  the  owner  becomes  owner  in  de- 
fault. It  is  intended  that  the  local 
aathority  shall  know  before  beginning 
the  work  to  whom  they  can  look  for  pay- 
ment ;  and  it  wonld  be  most  inconvenient 
that  the  liability  should  be  continnally 
shifting  as  the  premises  changed  hands. 

[CocKBURN,  L.C.J. — When  he  has  sold 
the  premises,  can  he  be  said  to  be  still 
owner  ?] 

Yes,  he  continues  to  be  the  "  owner  in 
de&alt ; "  the  remedies  given  by  the  Act 
are  cumulative.  If  the  contention  on  the 
other  side  is  right,  that  "  owner  in  de- 
fault "  in  section  1 50  means  the  owner 
who  does  not  pay  when  the  works  are 
completed,  then  section  257  is  super- 
fluous. .  It  is  not  unreasonable  to  give  a 
further  remedy  against  the  succeeding 
owner — The  Bemwndsey  Vestry  v.  Bantr- 
sey  (3). 

CoOEBUBN,  L.G.J. — I  think  that  these 
sections  may  be  reconciled  with  one 
another  and  witii  common  sense  and 
justice.  Common  sense  and  justice  seem 
to  require  that,  if  the  owner  of  premises 
has  adopted  the  alternative  given  him  of 
leaving  the  authorities  to  do  the  work 
and  has  afterwards  sold,  he  cannot  be  the 
owner  in  ddfiiult  at  the  time  the  money 
becomes  payable,  for  he  is  not  then  owner 
at  all.  Section  150,  indeed,  speaks  of  the 
person  not  complying  with  the  notice  as 
the  owner  in  default ;  bat  section  257, 
which  at  first  sight  seemed  to  be  against 
the  contention  of  the  appellant,  may  be 
brought  in  to  supplement  section  150,  as 
shewing  what  is  the  meaning  of  "  owner 
in  default."  It  means  the  person  who 
was  required  to  do  the  work  and  did  not 
do  it,  snbject  nevertheless  to  his  having 
ceased  to  be  owner  in  default  by  reason 
of  his  not  being  owner  of  the  premises  at 
the  time  the  works  are  completed,  but 
having  transferred  his  interest  and 
liability  to  another.  It  cannot  be  in- 
tended that  a  man  who  has  sold  the 
premises  and  has  ceased  to  have  any 
benefit  from  the  work  done,  should  still 
be  liable  to  be  followed,  and  made  to  pay 
for  the  improvement  of  another  man's 
property. 

(8)  4»  Law  J.  Eep.  O.P.  206  ;  s.  c.  Law  Kep. 
e  C.P.  247. 


[N.S. 

Section  257  cures  the  difficulty  ap- 
parently arising  on  section  150  by  treat- 
ing the  person  who  is  owner  when  the 
works  are  completed  as  the  person  on 
whom  the  aathorities  may  come  for  pay- 
ment. 

If  the  owner  who  was  originally  called 
on  to  do  the  work  continues  owner  when 
the  work  is  done,  then  he  is  liable  by  sec- 
tion 150.  If  he  ceases  to  be  owner  1^  sale 
or  otherwise,  then  section  257  makes  the 
other  person,  the  then  actual  owner, 
liable  in  his  stead.  Thus  the  person  who 
gets  the  permanent  benefit  will  be  called 
upon,  as  I  think  he  ought  to  be,  to  pay 
for  the  improvements  to  his  propwiy. 

MiLLOB,  J.,  concurred. 


Soliciton— W.  Hood,  agent  for  TowDMod,  Swin- 
don, for  appellant ;  Clarke,  Woodcock  &  RyUnd, 
agents  for  Kinneii  &  Tombs,  Swindon,  for  re- 
spondents. 


[IN  THE  ftUEEN'S  BENCH  DIVISION.] 

1879.     1  THE     PEISON     COMMISSIOSESS    V, 

May  13.  J  thb  cokporatiow  ok  livebpool. 

Friium,  Ad,  1877  (40  ^  41  Vict.  c.  21), 
M.  \  57 — Hxpenge  inewrred  in  Mainten- 
a/nee  of  Prisoners  —  Prison  Oommissionen 
— Boy  sent  after  Imprisonment  to  Befor- 
matory  —  Expense  of  supplying  proper 
Clothing  for  Befomuitory — Prison  Authori- 
ties— Beformatory  Schools  Act,  1866  (29 
^  30  Viet.  c.  117.  s.  23). 

The  expense  of  providing  a  youthful 
offender  sentenced  to  be  detained,  after  a 
term  of  imprisonment,  in  a  reformatory, 
with  suitable  Nothing  for  adm.ission  to  suck 
reformatory,  is  an  expense  incurred  for 
"  the  maintenance  of  a  prisoner,"  for  which 
the  Prison  Commissioners  are  responsible 
under  the  Prison  Act,  1877. 

[For  the  report  of  the  above  oaae,  see 
48  Law  X  Rep.  Q.B.,  O.P.  A  Exch.  436.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

,THB  QTTBBN  on  the  prosecution  of 

,Q~Q      THS  OOTBBNOB  AND  COHPAKT 

A      12    ■        **'    '™'    "''^    BIVBE    V.    THE 

P  ASSBSSMKNT  COMMITTEE  OP  THE 

.       PARISH  OF  ST.  MABT,  ISLINaTON. 

Poor  Bate — Water  Oompany — Vcdua. 
tion  of  Property  (^Metropolis)  Act,  1869 
(32  Sf  33  Viet.  e.  67),  ss.  43,  46  and  47— 
SvpplemetUal  VahuUion  List. 

During  tTte  first  year  after  a  quinquen- 
nial valuation  list  in  the  metropolis  had 
come  into  operation,  tome  new  houses  were 
connected  by  means  of  service  pipes  with  a 
water  company's  mains  previously  emsting 
and  assessed  in  the  quinqrtenaiddl  list.  Such 
connections  caused  an  increase  of  {he  com- 
pany's gross  receipts  arising  from  the  addi- 
tional rentals  derived  from  the  new  houses; 
but  no  alteration  was  ^made  in  the  mains 
themselves,  the  service  pipes  being  the  pro- 
perty of  the  owners  or  occupiers  of  the 
houses : — 

Held,  thai  the  increased  rental  so  derived 
constituted  an  alteration  of  the  matters 
staied  in  the  valuation  list,  within  section  46 
of  the  Valuation  of  Property  (Metropolis) 
Ad,  1869,  and  was  properly  taken  into 
aeeowtt  in  a  supplemental  list  made  under 
that  section,  whereby  the  rateable  value  of 
the  company's  mains  was  assessed  at  a 


greater  amount  than  it  had  stood  at  in  the 
quinquennial  list. 

The  Qovemor  and  Company  of   the 
New  River  dnly  appealed  agamst  the  sup- 
plemental yalnation  list  for  the  parish  of 
Saint  Mary,  Islington,  which  was  made  . 
and  deposited  on  the  31st  day  of  May, 

1877,  under  the  Valuation  of  Property 
(Metropolis)  Act,  1869,  32  &  33  Vict, 
c.  67,  and  tiie  Court  of  General  Assess- 
ment Sessions  held  at  the  Guildhall, 
Westminster,  on  the  14th  day  of  February, 

1878,  on  the  trial  of  the  appeal,  ordered 
the  said  supplemental  list  to  be  altered 
by  reducing  the  gross  value  of  the  com- 
pany's property  in  the  said  parish  from 
23,2502.  to  22,612Z.,  and  the  rateable  value 
from  20,7002.  to  20,1002.,  subject  to  the 
opinion  of  the  Hiffh  Court  of  Justice 
(Queen's  Bench  Division)  on  the  fol- 
lowing 

CASE. 

1.  In  1875,  pursuant  to  the  Valuation 
of  Property  (Metropolis)  Act,  1869,  the 
overseers  of  the  parish  of  Saint  Mary, 
Islington,  duly  made  their  second  quin- 
quennial valuation  list,  in  which  the  land 
occupied  by  the  water  mains,  pipes  and 
reservoirs  of  the  said  New  Biver  Company, 
in  the  parish  of  Islington,  were  assessed 
as  follows : — 


Name  of 
Oooni>ler 

Name  of 
Owner 

property 

Nanie  or 

■itnatlon  of 

property 

! 

Oroaa  vnlue     Rate  of 
aaeatlniatcd  ;  deduction 
byOrerseerej  percent. 

1 

Rateable 
value 

Gross  value 
aa  finally  de- 
termined by 

Committee 

RateHliIe 
value  as  finally 

detomiined 
by  Aaseesment 

Committee 

KewElTer 
Oompanj 

New  River 
Company 

Watarmalna,    All  throngh 
pipea    and      the  pariah 
reaerroln    ' 

x»,eoo         11) 

£30,000 

£U,tOO 

«»0,000 

2.  That  list  duly  came  into  force  on 
the  6th  of  April,  1876,  and  the  company 
have  since  paid  the  rates  made  in  con- 
formity with  such  list. 

3.  Between  the  6th  of  April,  1876,  and 
the  6th  of  AprO,  1877,  a  certain  length 
of  new  mains  had  been  laid  by  the  com- 
pany. 

4.  Between  the  6th  of  Aprfl,  1876,  and 
the  6th  of  April,  1877,  a  number  of  new 
houses  had  been  built,  many  of  which  had 
in  that  interval  been  connected  by  means 


of  service  pipes  with  mains  in  existence 
prior  to  the  6th  of  April,  1876. 

5.  The  service  pipes  ham  the  mains  to 
the  houses  belong  to  the  owners  or  ocoa- 
piers  of  the  houses. 

6.  All  houses  in  the  parish  of  Islington 
are  supplied  with  water  by  the  New 
Bivdr  Company,  which  is  empowered  by 
Act  of  Parliament  to  charge  the  occupiers 
at  the  rate  of  42.  per  cent,  jipon  the  annual 
value  of  the  respective  houses. 

7.  A  large  number  of  new  houses  are 
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7%e  Quten  ▼.  A»*e$»mmt  Committee  of  blington, 

built  and  connected  with  the  mains  every 
year  within  the  said  parish.' 

8.  In  Pebrnary,  1877,  the  overseerB  of 
the  parish  made,  in  parsnance  to  section 
47  of  the  said  Act  of  Parliament,  a  pro- 
visional valuation  list  containing  the  gross 
and  rateable  valne  of  the  company's  pro- 
perty as  increased  in  value,  being  23,2502. 
gross,  and  20,7002.  rateable. 

9.  The  company  in  dne  course  objected 
to  such  provisional  valuation  list,  but  the 
assessment  committee  confirmed  it. 

10.  On  the  31st  of  May,  1877,  the  sup- 


[N.S, 
(2.A 

plemental  valuation  list  now  in  dispute 
was  made  and  deposited  by  the  overseers 
pursuant  to  section  46  of  the  said  Act, 
and  in  it  was  embodied  the  provisional 
vaJnatiou  list  referred  to. 

11.  The  company  also  duly  objected  to 
the  supplementary  valuation  list,  which 
objection  was,  however,  disallowed,  and 
the  list  finally  approved  by  the  assessment 
committee. 

12.  The  company's  property,  as  de- 
scribed in  the  supplemental  valuation  list, 
is  as  follows : — 


Nameot 
Oocopler 

Name  of 
Owner 

i 

T, j_t.™„,'      Name  or        Groiw  value 

^u^if        «ltuatlonof      a-eatlmatoi 
P™»"^''>            property        by  Ovcnwere 

t 

lUte  of, 
deduction 
pei  oent. 

Rateable 
raliio 

Gross  Talue 
as  finally  de 
termined  by 
Aiwonment 
Committee 

Rateable  value 

as  anally 
determined  by 

Oommittee 

NewKlTOT 
Company 

NewIUyer 
Company 

1 
Water  mains,    All  thnngh        £SS.S(0 
pipes    and      the  parish 
rcserroi™    • 

«!0,-00 

£23,160 

jE»n.-no 

13.  These  figures  shew  an  increase  of 
7502.  upon  the  gross  and  of  7002.  upon 
the  ratable  value. 

14.  A  portion  of  this  increase,  1122. 
gross  and  1002.  rateable  value,  relates  to 
the  rating  of  the  land  occupied  by  the 
new  mains,  and  is  not  now  in  dispute. 

15.  The  remainder  represents  the  in- 
creased value  of  the  water  mains,  pipes 
and  reservoirs,  derived  from  the  connec- 
tion of  the  mains  existing  prior  to  the 
6th  of  April,  1876,  with  houses  built 
between  the  6th  of  April,  1876,  and  the 
6th  of  April,  1877. 

16.  It  was  arranged  between  the  parties 
that  the  Qeneral  Assessment  Sessions 
should  not  be  asked  to  settle  the  amount 
of  the  assessment  to  be  entered  in  the 
supplemental  valuation  list,  but  simply 

'  to  determine  the  basis  upon  which  such 
amount  should  be  calculated,  as  the 
parties  would  have  no  di£Bcnlty  after  the 
decision  of  the  question  of  law  in  agree- 
ing to  the  amount  thereof. 

17.  The  company  contend  that  they 
are  not  liable  to  have  their  assessment 
increased  by  reason  of  the  increase  of 
their  gross  receipts  in  the  parish  arising 
from  the  additional  water  rentals  derived 
from  connection  of  new  houses  with 
mains  which  were  in  existence  prior  to 
the  year  which  the  supplemental  list  of 


1877  was  made  to  cover,  and  that  the 
mains  being  in  existence  before  the  6th 
of  April,  1876,  the  assessment  of  the 
company  could  not  be  increased  by  rea> 
son  of  such  mains  being  made  to  supply 
additional  houses  between  the  6th  of 
April,  1876,  and  the  6th  of  Aprfl,  1877. 

18.  The  assessment  committee  contend 
that  the  rateable  hereditaments  of  the 
company  had,  under  the  circumstances 
mentioned,  increased  in  value  by  reason 
of  the  mains  being  connected  with  the 
new  houses  during  the  year  which  the 
supplemental  valuation  list  in  dispute 
was  made  to  cover,  namely,  from  the 
6th  of  April,  1876,  to  the  6th  of  April, 
1877 ;  and  that  a  tenant  would  pay  more 
for  the  company's  property  after  such  con- 
nection had  been  made  than  before,  and 
further,  that  there  had  been  a  stractnral 
alteration  in  the  property  during  the  said 
year  ending  the  6th  of  April,  1877,  by 
tapping  the  mains  in  front  of  the  houses 
for  the  purpose  of  connecting  the  pipes  from 
the  house  with  the  mains,  that  there 
was  both  an  alteration  in  the  company's 
property  and  increase  in  the  value  there- 
of within  the  meaning  of  section  47,  and 
that  the  increase  of  tiie  assessment  was 
not  to  be  Umited  to  the  value  of  the  new 
mains  put  in  the  land  since  the  com- 
mencement of  the  year,  6th  of  April, 
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Tht  QuMn  T.  AMtsmntnt  Committea  of  UMtgton, 

1876,  wliich  the  supplemental  list  in  dis- 
pate  was  made  to  cover. 

The  Court  of  C^eral  Assessment  Ses- 
sions decided  in  favour  of  the  company, 
and  ordered  the  supplemental  valuation 
list  to  be  reduced  as  before-mentioned. 

The  question  for  the  opinion  of  this 
honourable  Court  is  whether  the  increase 
in  the  value  of  the  company's  property 
by  reason  of  the  increase  in  the  gross 
receipts  derived  from  the  new  connec- 
tions mentioned  in  paragraph  4,  is  such 
an  increase  as  is  within  the  meaning  of 
the  sections  46  and  47  of  the  said  Act. 

If  the  Court  shall  answer  the  question 
in  the  affirmative  then  the  order  of  ses- 
sions is  to  be  quashed  and  the  supple- 
mental valuation  list  to  remain  as  origin- 
ally approved  by  the  assessment  com- 
mittee, or  to  be  altered  as  agreed  between 
the  parties. 

If  the  Oonrt  shall  answer  this  question 
in  the  negative,  then  the  order  of  sessions 
is  to  be  confirmed. 

A  certiorari  having  issued, 

A.  WiUs  {J.  F.  Olerkmth  him),  for  the 
assessment  committee,  moved  to  quash 
the  order  of  sessions. — The  object  of  the 
supplemental  list  is  to  enable  the  cor- 
rection of  gross  inequalities  occurring 
during  the  quinquennial  period,  and 
section  46  of  the  Act  says  that  the  sup- 
plemental list  shall  shew  all  the  alter- 
ations (1). 

(1)  82  &  33  Vict.  e.  67.  ■.  48.  «  The  valnation 
lilt  aa  approved  by  the  aMessment  committee 
■hall  come  into  force  at  the  beginning  of  the 
year  commencing  on  the  6th  of  April  incceeding 
that  in  which  it  is  made  and  shall  last  for  fire 
yean,  subject  to  any  alterations  that  may  be  made 
by  any  supplemental  or  proTiaional  list  as  herein- 
after mentioned." 

Section  46. — "  Every  valnation  list  shall  be  re- 
vised in  manner  directed  by  this  Act,  and  such 
revision  in  every  period  of  five  years  shall  be  con- 
ducted as  follows  :— 

"  1.  In  each  of  the  first  four  years  of  such  period 
a  supplemental  list  shall,  if  necessazy,  be  made 
out  in  the  same  form  as  the  valuation  list,  and 
•hall  shev  all  the  alterations  which  have  taken 
place  during  the  preceding  twelve  months  in  any 
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The  Court  then  called  on 

B.  E.  Webster  (BueseU  GriffUhs  trith 
him). — The  provision  for  making  a  qnin. 
qnennial  list  is  perfectly  useless  if  a  fresh 
one  is  to  be  made  every  year.  The  in. 
tention  is  that  the  valuer  at  the  beginning 
of  each  quinquennial  period  should  take 
into  account  the  possible  increase  in  the 
value  of  the  mains  then  in  the  ground. 
He  must  oaloulate  what  a  tenant  would 
give  from  year  to  year  for  five  years. 
The  mere  fluctuation  in  money  retuins 
was  not  to  be  taken  into  account  each 
year ;  the  mains  being  the  same,  the  rate- 
able hereditament  is  not  altered.  There 
is  nothing  new  structurally,  the  mains 
have  always  been  capable  of  earning  the 
amount ;  tiiat  being  so  there  is  no  altera- 
tion of  any  matter  in  the  valuation  list 
within  section  46,  and  there  has  been  no 
stmctnral  addition  within  section  47. 

OoCKBDBN,  L.O.J. — ^We  have  listened 
to  an  ingenious  argument  in  which  cer- 
tain inconveniences  have  been  pointed 
out  as  necessarily  following  iirom  a  literal 
construction  of  section  46  of  the  Valua- 
tion of  Property  Act,  but  we  are  not  at 
liberty  to  speculate  on  what  might  have 
been  enacted  had  such  consequences 
been  called  to  the  attention  of  the  Legis- 
lature before  the  Act  was  passed.  Here 
it  is  in  plain  intelligible  lai^age,  and 
we  are  bound  to  follow  it.  Having  pro- 
vided for  the  making  of  the  valuation 
list  which  is  to  last  for  five  years 
subject  to  any  alteratioits  that  may  be 
made  by  any  supplemental  or  provisional 
list,  the  statute  then  says,  in  each  of  the 
first  four  years  a  supplemental  list  shall, 
if  necessary,  be  made  ont.  Then  what  is 
that  supplemental  list  to  do  P — "  It  is  to 
shew  all  the  alterations  which  have  taken 
place  dTiring  the  preceding  twelvemonths 


of  the  matters  stated  in  the  valuation  list,  but 
shall  contain  only  the  hereditaments  affected  by 
■nch  alteration." 

Section  47. — "  If  in  the  coniae  of  any  year  the 
value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  erection  thereon  of  any  build- 
ing, or  is  from  any  cause  increased  or  reduced  in 
valne,  the  following  provisions  shall  have  effect." 
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Tht  Quern  v.  Aiuttmeni  Commitiee  of  IsUngUm, 

in  any  of  (he  matters  stated  in  the  valnft- 
tion  list."  Now  the  matters  stated  in  the 
valnation  list  inclnde  among  other  things 
the  gross  and  rateable  valne  of  the  pro- 
perty. If,  therefore,  any  alteration  has 
taken  place  in  any  year  in  gross  or 
rateable  value,  that  is  to  be  taken  into 
accoant  in  the  supplemental  list.  It  is 
intended  to  rectify  a  scheme  which  might 
otherwise  work  unjustly.  If  the  valna- 
tion  list  were  made  once  for  all  without 
any  power  of  amending  it  for  five  years, 
it  might  be  very  anjnst  to  the  ratepayer 
and  to  the  parish.  If  (he  valne  of  pro- 
perty by  accidental  ciroamstances  has 
become  greatly  increased  or  diminished 
since  the  original  list  was  made,  then  by 
means  of  the  supplemental  list  the  as- 
sessment under  the  former  may  be 
remedied.  Probably  this  will  only  be 
done  when  the  alteration  is  of  a  substan- 
tial character,  and  doubtless  that  is  what 
the  Legislature  intended.  Having  stated 
the  mode  of  revising  the  quinquennial 
valuation  list  so  plainly  in  section  46,  I 
think  that  the  Legislature  intended  that 
the  Assessment  Gommi(tee  should  act  as 
they  have  done  in  (he  present  case  in 
carrying  the  revision  into  effec(. 

Mellob,  J. — I  am  constrained  to  de- 
cide simply  by  the  words  in  section  46, 
and  I  cannot  attribute  any  reasonable 
meaning  to  them  other  than  that  ex- 
pressed by  the  Lord  Chief  Justice.  The 
supplemental  list  is  to  shew  all  alterations, 
and  I  cannot  see  any  force  in  that  pro- 
vision unless,  as  contended  for  by  (he 
parish,  it  includes  (he  present  case. 

Rule  absohite. 

Order  of  sesgiotu  quashed. 


Solicitors — ^Layton  &  Jaques,  for  AsBessment 
Oommittee  of  St  Mary,  blington ;  Thompson 
&  Debenhams,  for  New  BiveT  Company. 


rN.s. 

[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.  1  HOBTEO  AND  ANOTHES  (oppeUanU) 
ISaij  2.  J  V,  JULIAN  {respondent). 

Shipping — Pilot  carried  to  Sea  beyond 
Limits  of  Pilotage — Pilotage  Dues — Lia- 
bility of  Shipbroker — Merchant  Shipping 
Act,  1854  (17  &■  18  Viet.  e.  104),  ss.  357, 
363. 

The  eompengation  to  whieh  a  pilot  is 
entiUed  under  section  357  of  the  Merchant 
Shipping  Act,  1854,  for  being  taJcen  loith. 
out  his  consent  beymd  the  limits  of  his 
pilotage,  is  not  reooverahle  from  the  ship- 
broker  as  a  "  pilotage  dtte "  wider  sec- 
tion 363. 

Case  stated  by  justices  for  (he  borough 
of  Cardiff  under  20  &  21  Vict  c.  43. 

The  appellants,  Messrs.  Morteo  and 
Pence,  are  a  firm  of  shipbrokers  at  Cardiff, 
and  the  respondent  is  David  Julian,  a 
Bristol  Channel  licensed  pilot. 

In  the  month  of  December  last  the 
master  of  the  Genoese  vessel  Volire  being 
about  to  proceed  with  the  vessel  from 
Cardiff  (o  G^oa,  employed  the  re- 
spondent (o  pilo(  (he  VoUre  from  Cardifi 
docks  as  far  as  Lnndy  Island. 

The  respondent  pUoled  the  vessel  first 
from  CarcUff  to  Penarth  roads,  and  thence 
as  far  as  Lnndy  Island. 

The  respondent  did  not  leave  the  Voltre 
when  she  arrived  off  Lundy  Island, 
which  is  the  extremity  of  the  limits  of  the 
Bristol  Channel  pilotage  district,  but  the 
master  of  the  Voltre,  against  the  will  of 
the  respondent,  took  him  to  sea  beyond 
such  limits,  and  eventually  landed  him  at 
Genoa  in  Italy. 

At  Genoa  the  master  of  the  Volirs 
paid  the  respondent  the  pUotage  dues  for 
piloting  the  Voltre  &om  Cardiff  outwards 
to  Lundy  Island,  and  also  paid  him  a 
reasonable  sum  for  his  travelling  ex- 
penses from  Genoa  back  to  Cardiff. 

The  respondent  claimed  from  the 
master  of  (he  Voltre  when  at  Genoa 
compensation  for  his  detention  on  board 
the  vessel  from  the .  time  she  passed 
Lundy  Island  until  his  arrival  back  at 
Cardiff,  but  this  he  was  not  paid. 

The  appellants  acted  as  brokers  for 
the  VoUre  when  the  vessel  was  at  Cardiff 
in  December,  and  they  paid  (he  pilotage 


Digitized  by 


Google 


Vol.  48.] 


THE  DUTra»  OF  MAGHSTRATES. 


127 


JWorteo  T.  Julian,  C.P. 


inwards  and  the  vessel's  dock  does  in- 
onrred  at  Cardiff. 

The  time  which  elapsed  from  the  time 
the  vessel  left  Lundy  Island  as  aforesaid 
until  the  respondent  returned  to  Cardiff 
from  Genoa  was  fifty-two  days. 

The  respondent  instituted  proceedings 
before  the  justices  of  Cardiff  and  claimed 
an  allowance  for  the  fifty-two  days  under 
the  provisions  of  section  357  (1)  of  the 
Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  271.  6«.,  being  at  the  rate 
of  10«.  6d.  per  day. 

The  respondent  claimed  the  said  sum 
against  the  appellants  under  section  363 
(2)  of  the  said  Act. 

The  respondent  before  commencing 
proceedings  against  the  appellants  gave 
them  the  notice  required  to  be  given  by 
section  363  of  the  said  Act. 

It  was  submitted  for  the  appellants 
that  the  allowance  claimed  by  the  re- 
spondent was  in  the  nature  of  com- 
pensation due  to  the  pilot  for  the  fifty-two 
days  during  which  he  was  deteined 
outside  the  pilotage  district  not  acting 
as  pilot,  and  that  this  and  his  reasonable 
travelling  expenses,  though  recoverable 
firom  the  master  and  owners  of  the  Volire 

(1)  Section  367.  "  No  pilot,  except  under  cir- 
cumstances of  unavoidable  necessity,  shall,  without 
his  consent,  be  taken  to  sea  or  beyond  the  limits 
for  vhich  he  is  licensed  in  any  ship  whatever ; 
and  every  pilot  so  taken  under  circumstances  of 
unavoidable  necessity  or  without  his  consent  shall 
be  entitled,  over  and  above  his  pilotage,  to  the 
sum  of  ten  shillings  and  sixpence  a  day,  to  be 
computed  from  ana  inclosive  of  the  day  on  which 
such  ship  passes  a  limit  to  which  he  was  engaged 
to  pilot  her  up  to  and  inclusive  of  the  day  ofnis 
being  returned  in  the  said  ship  to  the  place  where 
he  was  taken  on  board,  or  up  to  and  inclusive  of 
such  day  as  will  allow  him,  if  discharged  from  the 
ship,  sufficient  time  to  return  thereto;  and  in 
such  last  mentioned  case,  he  shall  be  entitled  to 
his  reasonable  travelUng  expenses." 

(3)  Section  363.  '*  The  following  persons  shall 
be  liable  to  pay  pilotage  dues  for  any  ship  for 
which  the  services  of  a  qualified  pilot  are  ob- 
tained ;  that  is  to  say,  the  owner  or  master,  or 
such  consignees  or  agents  thereof  as  have  paid  or 
made  themselves  liable  to  pay  any  other  charge 
on  account  of  such  ship  in  the  port  of  her  arrival 
or  discharge,  as  to  pilotage  inwards,  and  in  the 
port  from  which  she  clears  out  as  to  pilotage 
outwards ;  and  in  default  of  payment  such  pilotage 
dues  may  be  recovered  in  the  same  manner  as 
penalties  of  the  like  amount  may  be  recovered  by 
virtue  of  this  Act." 


under  section  357  of  the  said  Act,  were 
not  recoverable  from  the  appellants 
(under  section  363  of  the  said  Act),  and 
that  the  appellants  were  only  liable  under 
the  provisions  of  section  363  of  the  said 
Act  for  pilotage  outwards  &om  Cardiff  to 
the  extremity  of  the  Bristol  Channel 
pilotage  district. 

We  the  said  parties,  looking  at  the 
words  which  occur  in  the  said  357th 
section,  that  the  pilot  should  be  enti- 
tled over  and  above  his  pilotage  to  the 
allowance  for  enforced  detention,  looking 
also  to  the  general  scope  of  the  357th  and 
363rd  and  364th  sections,  were  of  opinion 
that  the  said  allowance  was  of  the  nature 
■  of  pilotage  dues,  and  that  the  same 
remedy  was  intended  by  the  Act  to  be 
given  to  the  pilot  for  the  recovery  of 
both. 

An  order  was  accordingly  made  for 
the  payment  by  the  appellants  for  the 
amount  claimed  by  the  respondent. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  said  allowance  for 
detention  is  recoverable  in  the  same 
manner  as  pilotage  dues  under  section 
363  against  the  agent  of  the  ship. 

If  the  Court  should  be  of  opinion  that 
the  same  is  recoverable,  then  the  order 
made  by  the  justices  is  to  stand;  if 
otherwise,  the  same  is  to  be  quashed. 

Clarksmi,  for  the  appellant. — The  ques- 
tion is  whether  this  sum  of  271.  Os.  6d. 
for  compensation  is  a  pilotage  due  under' 
section  357.  A  pilotage  due  is  a  rate 
due  for  pilotage,  and  this  is  not  in  re- 
spect of  any  service  rendered. 

The  Court  here  called  on — 

MUward,  for  the  respondent. — The 
sections  of  the  Merchant  Shipping  Act 
on  which  the  question  turns  are  in  part  5 
of  that  Act  which  is  headed  "  pilotage, "  and 
they  are  grouped  together  (sections  356 
to  364)  under  the  head  "  rights,  privi- 
leges and  remuneration  of  pilots."  It  is 
compulsory  on  the  pilot  to  go  on  the  ship 
and  for  his  protection  section  357  pro- 
hibits what  has  been  done  here.  The 
broker  must  know  he  is  liable  to  the 
pilot  for  the  uncertain  amount  which  may 
be  payable  under  section  357 ;  the  broker 
knows  his  clients  and  undertakes  this 
risk. 
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[DxNiUN,  J. — Gould  the  pilot  demand 
this  oompensation  as  a  pilotage  service 
onder  section  358  ?] 

It  could  not  be  said  to  be  a  pilotage 
service,  bat  it  would  come  under  the 
head  "pilotage  dues."  Pilotage  dues 
amount  to  more  than  a  rate  for  pilotage, 
and  include  all  matters  referred  to  under 
"  remuneration  "  of  pilots  ;  it  would  be 
hard  on  the  pilot  if  this  were  otherwise. 
Unless  the  pilot  has  a  remedy  against  the 
broker  he  is  practically  without  a  remedy. 
Suppose  he  were  turned  adrift  in  a  wild 
country  he  would  be  without  remedy  un- 
less he  could  recover  from  the  broker. 

Denuan,  J. — I  am  of  opinion  that  the 
justices  have  placed  too  large  a  con- 
struction on  the  words  "  pilotage  dues  " 
in  section  363.  The  form  in  which  they 
have  stated  their  judgment  would  seem 
to  indicate  that  they  hardly  thought 
the  compensation  claimed  by  the  pilot  to 
be  within  the  words  "pilotage  dues," 
but  that  they  thought  the  compensation 
was  in  the  nature  of  a  pilotage  due,  and 
that  they  might  stretch  those  words  of 
section  363  so  as  to  include  the  com- 
pensation, but  according  to  the  way 
in  which  I  read  the  words  "  pilotage 
dues"  they  do  not  include  the  com- 
pensation  payable  under  section  357. 
Take  the  claims  one  by  one.  In  the 
first  place,  the  pilot  is  entitled  to  his 
pilotage  for  piloting  the  ship  to  the 
limits  of  his  pilotage  ground,  then  if  he 
is  carried  on  he  is  entitled  to  the  com- 
pensation under  section  357,  not  as  a 
pilotage  due,  but  as  over  and  above  his 
pilotage.  Section  358  enacts  that  any 
qualified  pilot  demanding  or  receiving 
any  other  rate  in  respect  of  pilotage 
services  than  the  rate  demandable  by  law 
shall  incur  a  penalty;  and  during  the 
argument  I  asked  the  respondent's  coun- 
sel whether  this  compensation  was  a 
pilotage  service ;  the  answer  was  in  the 
negative,  and  this  in  my  judgment 
presses  strongly  against  the  construction 
sought  to  be  placed  upon  the  words 
"  pUotage  dues."  It  may  well  be  reason- 
able that  the  broker  or  agent  who  has 
made  himself  liable  to  pay  charges  on  the 
ship  may  be  liable  to  pay  the  pilotage 
dues,  but  it  is  not  probable  that  the 


Act  intended  to  make  the  broker  liable 
for  a  payment  such  as  this,  a  payment 
which  is  wholly  uncertain  and  not  con- 
templated, and  one  that  would  not  often 
occur.  The  compensation  might  be  so 
large  as  entirely  to  exceed  the  sum  for 
which  the  broker  had  contemplated 
liability,  and  there  is  no  provifflon  tor  the 
broker  to  recover  such  amount  &om  the 
shipowner. 

There  seem  to  be  other  reasons  why 
the  Act  did  not  intend  this  compensation 
to  be  recoverable  under  section  363. 
Sections  380  and  384  in  dealing  with 
rates  of  pilotage  treat  them  as  pilotage 
dues,  and  though  these  sections  refer  to 
Trinity  pilots,  yet  I  think  they  go  far  to 
shew  that  the  Act  intended  pilotage  dues 
to  be  limited  to  pilots^  rates.  On  the 
whole,  therefore,  I  come  to  the  con- 
clusion that  the  decision  of  the  jastioes 
was  wrong,  and  must  be  overruled. 

LiHDLST,  J. — I  am  of  the  same  opinion. 
In  the  first  place  this  Act  throws  on  certain 
persons  the  duty  of  paying  certain  fees,  and 
it  lies  on  those  who  say  the  broker  is  liable 
to  pay  the  compensation  here  claimed  to 
make  this  oat.  Prima  fade,  pilotage 
dues  in  section  363  would  seem  to  be  for 
services  done,  and  throughout  the  Act  it 
is  used  in  that  sense,  as  for  instance,  in 
section  383,  clause  5,  section  350,  and 
that  group  of  sections  commencing  with 
section  380  which  treat  pilotage  rates 
and  dues  as  synonymous  terms.  In  the 
section  357  by  which  the  pilot  is  enti- 
tled to  this  compensation,  it  is  to  be 
"over  and  above"  his  pilotage,  and 
though  I  feel  the  force  of  the  argument 
whidu  was  presented  to  us  to  shew  that 
pilots  who  are  carried  oat  to  sea  ought  to 
be  allowed  to  sue  for  their  compensation 
in  this  country,  yet  I  &il  to  see  that 
such  compensation  can  be  recovered  as  a 
pilotage  due  within  section  363  of  this 
Act. 

Order  reversed;  leave  to  appeal 
given. 

Soliciton — Ingledew,  Ince  &  Greening,  agents  for 
Ingledew,  Ince  &  Vachell,  Cardiff,  for  ap- 
pellants; Williamson,  Hill  &  Co.,  agents  for 
E.  Bernard  Reece,  Cardiff,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
'the    Q0EEN   on    the  prosecution 

1879.     J        of  THE   GUAEDIANS  OF  THE  TAD- 

May  7.  I      castee  union  v.  the  auAUDUNS 

(,       OF    THE    LEEDS    UNION. 

Poor — Dinided  Parishes  and  Poor  Law 
Ammdmenl  Act,  1876  (39  ^  40  Viet.  c. 
61),  ».  34 — Settlement  by  Residence — lUe- 
giHmate  GhUd  living  apart  from  Mother — 
11  ^  12  Vict.  e.  111.  8.  1 ;  9  ^  10  Viet, 
c.  66.  ».  1. 

Where  an  illegitimate  ekUd  had  when  a 
few  weeks  old  beenplaced  by  its  mother  in 
the  care  of  another  person,  with  whom  it 
lived  from  1871  to  1878,  in  the  A.  union,  the 
mother  during  that  period  not  having  ex- 
ercised a/ny  dominion  OKfr  it,  but  having 
virtually  abandoned  it, — Held,  that  this 
constituted  a  residence  of  the  child  in  the 
A.  union  within  the  meaning  of  section  34 
of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  ^40  Vict.c.  61). 

Case  stated  by  Coart  of  Qaarter  Ses^ 
sioas  confirming  on  appeal  an  order  of 
removal  of  a  pauper  from  the  Tadcaster 
to  the  Leeds  imion. 

1.  The  pauper,  Beatrice  Emily  Wright, 
is  the  illegitimate  child  of  Caroline 
Wright,  and  was  bom  in  the  parish  or 
township  of  Bonndhay,  in  the  West 
Biding,  in  the  Leeds  union,  in  May, 
1870. 

2.  When  the  pauper  was  about  a  fort- 
night old  she  was  placed  by  her  mother 
in  the  care  of  John  Oakes  and  his  wife. 

3.  John  Oakes  and  his  wife  resided  at 
Seacroft,  in  the  Leeds  union,  irom  De- 
cember, 1871,  to  February,  1878,  and 
during  all  the  time  the  pauper  lived  with 
them  without  receiving  any  relief,  except 
that  in  September,  1875,  the  pauper  was 
sent  by  John  Oakes  for  one  week  (during 
the  temporary  illness  of  his  own  daughter) 
to  the  house  of  his  son  who  lived  at  Cross 
Oates  in  the  West  Biding,  within  the  Tad- 
caster  union. 

4.  At  the  time  the  pauper  was  so  sent 
to  Gross  Gates  both  John  Oakes  and  his 
wife  intended  to  bring  her  back  to  their 
house  at  Seacroft  within  a  period  of  a 
week  or  thereabouts. 

h.  In  February,  1878,  John  Oakes  and 
his  wife  with  the  pauper  left  Seacroft, 
Vol.  48.— M.O. 


and  went  to  reside  in  Cross  Gates,  and 
in  September,  1878,  the  pauper  became 
chargeable  to  the  Tadcaster  union. 

6.  No  evidence  was  given  of  the  settle, 
ment  by  birth  or  otherwise  of  Caroline 
Wright,  the  mother  of  the  pauper, 
though  evidence  was  given  that  the  re- 
spondents had  made  unsuccessful  enquiries 
about  it. 

7.  Upon  the  above  facte  the  Court  of 
Quarter  Sessions  confirmed  the  above 
order. 

The  case  and  order  of  removal  having 
been  brought  up  by  certiorari  and  a  rule 
msi  to  quash  the  order  of  sessions  ob- 
tained, 

Lofthouse,  in  support  of  the  order  of 
sessions,  shewed  cause. — This  case  is  pre- 
cisely within  the  words  of  section  34  of 
the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876.  The  child  has 
resided  for  upwards  of  three  years  in  the 
appellant  union,  so  as  to  become  irre- 
movable. She  thus  acquired  a  settle- 
ment. 

Poland  and  Lwmley,  in  support  of  the 
rule. — ^An  infant  cannot  so  reside  as  to 
gain  a  settlement.  The  statute  must 
intend  that  residence  should  be  in  some 
sort  the  act  of  the  person.  It  cannot 
therefore  apply  to  a  child  put  by  its 
mother  out  to  nurse  or  sent  to  school — 
The  Queen  v.  The  Abingdon  Union  (1). 

If  the  mother  after  three  years  wished 
to  have  the  child  with  her  and  then 
became  chargeable,  there  would  be  the 
anomaly  of  the  child  having  one  settle- 
ment and  the  mother  another. 

[COCKBUEN,  L.C.J. — Unless  you  can  say 
that  the  child  resided  with  ite  mother,  the 
only  alternative  is  that  it  resided  where 
it  was  placed.] 

The  child  here  does  not  elect;  it  is  only 
away  &om  its  mother  till  she  can  have  it 
back. 

[CocKBOEN,  L.C.J. — There  is  nothing 
to  shew  that  the  mother  intended  to  re- 
sume her  maternal  righte  ;  the  case  of  a 
school  is  quite  different,  for  the  parent 
does  not  give  up  the  child.] 

Then  the  acquisition  of  a  settlement 

(1)  39  Lav  J.  Bep.  M.C.  163;  s.o.  LawRep, 
6 QB.  406. 
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The  Queen  V.  OvarcUaiu  of  Leede  Union,  Q.B. 

under  the  new  Act  depends  on  irremove- 
ability  nnder  tiie  old  Act,  and  from  the 
proviso  in  section  1  of  11  &  12  Yict.  c. 
Ill  sabstitated  for  that  in  9  &  10  Yict.  o. 
66.  s.  1,  it  would  seem  thatthe  child  would 
be  irremovable  only  if  the  mother  were 
in  the  parish  and  had  become  irremovable. 
In  The  Queen  v.  8t.  Ebbe's  (2),  the 
question  was  decided  to  be  whether  the 
hnsband  if  he  were  there  was  or  was  not 
removable. 

[CocKBUBN,  L.C.J. — That  proviso  only 
refers  to  cases  where  a  family  is  all 
together.  It  was  to  prevent  a  united 
family  from  being  separated.] 

CooKBiTBN,  L.G.  J. — I  am  of  opinion  that 
this  order  should  be  confirmM.  It  has 
been  ingeniously  argued  that  the  e£Pect 
of  the  recent  statute  must  be  qualified 
by  a  reference  to  the  proviso  in  9  A  10 
Vict.  c.  66.  8. 1,  as  amended  by  11  &  12 
Yict.  c.  111.  s.  1,  BO  as  to  ma£e  the  test 
as  to  the  removeability  and  conseqaently 
as  to  the  settlement  of  the  child  depen- 
dent on  the  removability  of  the  mother ; 
but  I  think  that  the  proviso  has  no- 
thing at  all  to  do  with  this  case.  It 
was  simply  superadded  to  prevent  the 
dispersion  of  a  femily.  No  such  question 
arises  here,  and  we  have  only  to  consider 
whether  the  statutory  provision  as  to 
residence  has  been  fulfilled.  Now  this 
child  has  undoubtedly  lived  for  three 
years  in  Seacroft.  Is  this  a  residence 
within  the  meaning  of  the  Act  of  Par- 
liament? I  think  that  it  is.  It  has 
been  argued  that  the  child  has  a  con- 
structive residence  where  its  mother  is. 
This  would  be  so,  I  think,  if  the  child  were 
still  subject  to  the  control  of  its  parent, 
as  occurs  in  the  case  of  a  child  being  sent 
to  school,  where  the  master  is  in  charge 
of  the  child  by  the  order  of  the  parent, 
and  so  the  child's  constructive  residence 
is  all  the  time  in  the  paternal  home. 

Bat  here  the  child  was  completely  given 
np,  and  in  my  view  of  the  facts  upon 
which  I  base  my  decision  in  law,  there 
was  a  virtual  abandonment  of  it  and  ap- 
parently no  intention  on  the  part  of  the 
mother  to  resume  her  maternal  rights. 


(2)  12  Q.B.  Rep.  137;  i.e.  18  Law  J.  Rep. 
M.*^.  1 1. 


But  Mr.  Poland  contends  that  the  child 
must  have  exercised  some  will  or  shewn 
some  intention  in  the  matter ;  all  I  can 
say  is  that  I  do  not  find  anything  of  that 
sort  in  the  Act.  The  word  is  residence, 
the  child  must  have  "  resided  " ;  it  is  ad- 
mitted that  it  lived  in  Seaorofk,  and  its 
mother  elsewhere.  We  have  tiiea  an 
actual  residence  in  Seacroft,  and  this 
satisfies  the  words  of  the  statute  and  in 
my  opinion  the  spirit  also. 
LOFSS,  J.,  concurred. 

Order  affirmed.     Bule  to  qwuh 
discharged. 


Solicitors — Clarke  &  Son,  Leeda,  for  appellanU ; 
Torr  &  Co.,  agentH  for  J.  A.  Bromet,  Tadcaater, 
for  legpondenta. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

'the  SCBOOt.  BOABD  FOB  LONDOH 

{appellants)    v.   hakvet    (re- 
sp  indent). 

Elementary  Education — 39  ^  40  Yict. 
c.  79.  «.  12.  tub-sect.  2 — Attendance  Order 
—Non-complianee,  Second  Oase  of — Pre- 
vious Oonviction  for  Non-compliance — Evi- 
dmce—S^  ^  35  Vict.  c.  112.  «.  18. 

Where  a  parent  is  summoned  under  sub- 
section 2  0/  39  ^  40  Vict.  e.  79.  s.  12 
(the  Elernmtary  Education  Act,  1876), 
to  answer  a  charge  of  a  second  case  of  non- 
compliance with  an  attendance  order  made 
upon  him,  it  is  not  necessary,  in  order  to 
prove  the  previous  adjudication  of  non- 
compliance, to  produce  a  signed  copy  of  the 
'previous  conviction  in  accordance  with  34 
^  35  Vict.  c.  112.  ».  18,  hii  it  may,  upon 
the  hearing  of  such  charge,  be  proved  by 
the  production  by  the  derJc  of  the  Court  of 
his  book  containing  a  memorandum  of  such 
adjudication,  and  by  the  evidence  of  the 
school  board  oficer  who  heard  such  previous 
adjudication  made  upon  the  person  so  sum- 
motied. 

Case  stated  by  one  of  the  metropolitan 
police  magistrates  under  20  &  21  Yict. 
c.  43. 

1.  The  respondent  was,  on  the  4th  day 
of  September,  1877,  brought  before  mt 
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Sdiocl  Board  for  London  7.  Barney,  Q.B. 

on  a  sammons  issued  on  the  complaint  of 
the  local  authority  under  the  39  d;  40 
Vict.  c.  79.  B.  11,  in  the  words  following 
— •'  Fop  that  yon  on  the  15th  day  of 
Angnst,  1877,  and  on  other  days,  being 
the  parent  of  a  certain  child,  named  John 
or  Henry,  which  child  is  above  the  age  of 
five  years,  to  wit>  of  the  age  of  nine  years 
or  thereabouts,  and  is  by  the  Elementary 
Education  Act,  1876,  prohibited  from 
being  taken  into  full  time  employment, 
have,  notwithstanding  due  warning  al- 
ready g^ven  yon  by  the  school  board  for 
London,  unlawfully,  habitually  and  with- 
out reasonable  excuse  neglected  to  pro- 
vide sufficient  elementary  instruction  for 
your  said  child  contrary  to  the  provisions  of 
the  Elementary  Education  Act,  1876,  in 
such  case  made  and  provided,"  and  the 
respondent  was  duly  ordered  by  me  under 
the  above  section  to  send  his  child,  John 
Harvey,  to  Berger  Boad  Board  School  as 
ofton  as  such  school  was  open  for  the 
instruction  of  chUdreD. 

2.  On  the  27th  day  of  March,  1878, 
the  respondent  was  brought  before  me  on 
a  summons  under  the  39  &  40  Vict.  c.  79. 
s.  12.  sub-sect.  1,  in  the  words  following: 
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"  for  that  on  the  13th  day  of  March,  1878, 
and  on  other  days,  you  are  the  parent  of 
a  certain  child,  named  John,  who  is  above 
the  age  of  five  years,  to  wit,  of  the  age  of 
ten  years  or  thereabouts,  and  who,  by  an 
order  made  by  this  Court,  under  the  pro- 
visions of  the  Elementary  Education  Act, 
1876,  was  duly  ordered  to  attend  a  cer. 
tain  public  elementary  school,  to  wit, 
Berger  Boad  Board  School,  and  that 
such  order  has  not  lawfully  been  complied 
with  without  any  reasonable  excuse 
within  the  meaning  of  the  said  Act,  con- 
trary to  the  provisions  of  the  said  Act  in 
saoh  case  made  and  provided."  The 
allegations  in  the  summons  having  been 
duly  proved,  and  the  respondent  having 
failed  to  satisfy  me  that  he  had  used  all 
reasonable  means  to  enforce  compliance 
with  the  said  order,  1  imposed  on  him  a 
penalty  of  3^.  and  2s.  costs. 

3.  The  following  is  a  copy  from  the 
books  of  the  said  Court  of  the  only 
minute  or  memorandum  made  at  the 
time  of  my  imposing  the  said  penalty : — 

Tuesday,  the  27th  of  March,  1878.  Form 
of  note  or  memorandum  kept  pursuant  to 
2  4  3  Vict.  c.  71.  s.  44. 


Name  ot  defendant 

DateofappUcttion 

SabaUnce  of  ohaige 

What  prooeia 

Besolt 

William  Hethsriagton 

JametHarrer  .    . 

SOtb  March  .    .    . 

EducaUon  Aot  .    . 

Snmmons    . 

it.  and  2t.  costs 
or  Ave  days 

4.  On  the  16th  of  June,  1878,  the  re- 
spondent was  brought  before  me  on  a 
summons  under  the  39  &  40  Vict.  c.  79. 
8. 12.  sub-sect.  2,  charging  him  with  a 
second  case  of  non-compliance  with  the 
order  of  the  4th  of  September,  1877. 

&.  It  was  proved  to  my  satisfaction 
that  the  order  of  the  4th  of  September, 
1877,  had  been  duly  served  on  bhe  re- 
spondent, and  that  nevertheless  his  son, 
the  said  John  Harvey,  was  not  attending 
the  said  school  in  accordance  with  the 
said  order. 

6.  To  prove  that  this  was  a  second  case 
of  non-compliance  with  the  said  order 
within  the  meaning  of  39  4  40  Vict.  c.  79. 
B.  12.  sab-sect.  2,  the  connsel  for  the 
appelant  sought  to  prove  the  previous 
case  of  non-complianoe,  by  calling  as  a 
witness  the  school  b<»rd  officer  who 
proved  that  he    had  been  in  the  said 


Court  and  heard  me  on  the  27th  of  March, 
1878,  impose  the  said  penalty  of  Za.  and 
2».  costs  on  the  respondent.  The  counsel 
further  ofiered  to  call  the  clerk  of  the 
said  Court  in  whose  custody  was  the  book 
containing  the  note  or  memorandum  of 
the  27th  of  March,  1878,  to  produce  the 
said  book,  and  for  the  purposes  of  this 
case  it  is  to  be  taken  that  the  said  clerk 
was  called  and  produced  the  same  ac- 
cordingly. 

7.  But  considering  that  under  the 
statute  a  defendant  adjudged  guilty  of  a 
second  non-compliance  with  such  an 
order  as  aforesaid,  is  placed  in  a  worse 
position  than  when  adjudged  guilty  of  a 
first  non-compliance  by  being  liable  both 
to  be  fined  and  to  have  his  child  sent  to 
an  industrial  school,  whereas  for  a  first 
non-copipliance  he  cannot  be  visited  with 
both  these  consec[uenoes  though  be  may 
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Beiool  Board/or  London  r.  Honey,  Q.B. 
wiih  oiie  or  ihe  other.  Considering 
farther  tliat  a  second  case  of  non-com- 
pliaooe  mnst  mean  a  second  adjudication 
of  non-compliance,  and  that  on  the  first 
adjudication  the  said  penalty  of  8s.  and 
2«.  costs  was  imposed,  I  \ras  of  opinion 
that  the  first  adjudication  could  only  be 
proved  like  any  other  previous  sum- 
maiy  conviction. 

8.  It  is  provided  by  84  &  35  Yiot.  c. 
112.  s.  18,  that  a  previous  summary  con- 
viction  may  be  proved  by  producing  "  a 
copy  of  such  conviction  purporting  to  be 
signed  by  any  justice  of  the  peace  having 
jurisdiction  over  the  ofFence  in  respect  of 
which  such  conviction  was  made,  or  to 
be  signed  by  the  proper  ofScer  of  the 
Court  by  which  such  conviction  was 
made,  or  by  the  clerk  or  other  ofScer  of 
any  Court  to  which  such  conviction  has 
been  returned," 

9.  By  11  &  12  Vict.  c.  43.  s.  14,  sum- 
mary convictions  are  to  be  drawn  up  by 
the  convicting  justices  in  proper  form 
"  and  lodged  with  the  clerk  of  the  peace, 
to  be  by  him  filed  among  the  recoi:dB  of  the 
Genend  Quarter  Sessions  of  the  Peace," 
whence  it  would  seem  that  immediately 
on  a  summary  conviction  being  drawn 
up,  the  clerk  of  the  peace  is  entitled  to 
receive  it,  and  that  such  copies  as  are 
mentioned  in  34  &  85  Vict.  c.  112.  s. 
18,  cannot  be  given  by  the  Court  which 
made  the  conviction. 

10.  Owing  probably  to  the  expense 
and  trouble  which  would  be  caused  by 
drawing  up  and  lodging  as  aforesaid  the 
numerous  summary  convictions  made 
daily  in  the  Metropolitan  Police  Courts 
for  ofiences  mostly  of  a  trivial  kind, 
the  magistrates  of  these  Courts  have, 
I  believe,  never  drawn  up  or  lodged 
such  convictions  unless  requested  so  to 
do,  which  seldom  or  never  happens  unless 
proof  of  a  previous  conviction  is  wanted. 
But  although  the  said  conviction  of  the 
27th  of  March,  1878,  was  not  nor  has 
been  drawn  up,  I  iuformed  the  appellants 
on  the  first  hearing  that  I  would  draw 
up  the  said  conviction  and  lodge  it  with 
the  said  clerk  of  the  peace  if  they  wished, 
and  that  in  order  to  complete  their  case 
it  would  be  necessary  for  them  to  put  in 
evidence''  a  copy  of  the  said  conviction 
duly  signed,  and  that  I  would  adjourn 


the  case  to  admit  of  this  being  done. 
The  case  was  adjourned  accordingly,  but 
the  appellants  declined  my  offer  on  the 
ground  that  it  was  unnecessary  for  them 
to  put  such  copy  in  evidence  and  pointed 
out  that  whereas  under  the  18th  section 
of  the  34  &  35  Vict.  c.  112,  they  would 
have  to  pay  a  fee  not  exceeding  5«.  to 
the  said  clerk  of  the  peace  for  obtaining 
such  a  copy,  2».  having  already  been 
paid  for  the  summons  in  the  said  Court, 
the  maximum  they  could  recover  on  a 
conviction  under  the  summons  would  be 
5«.,  including  costs. 

11.  I  ultimately  dismissed  the  summons 
on  the  ground  that  the  previous  case  of 
non-compliance  had  not  been  proved  by 
the  production  of  a  duly  signed  copy  of 
the  said  conviction. 

12.  The  question  for  this  honourable 
Court  is,  whether  in  order  to  prove  their 
case  it  was  neceasary  for  the  appellants 
to  give  in  evidence  a  copy  of  the  said 
conviction  signed  by  the  said  clerk  of  the 
peace  or  other  officer  of  the  Court  of 
Quarter  Sessions.  If  aye,  my  decision  to  be 
confirmed  ;  if  not,  the  case  to  be  remitted 
back  to  me  or  otherwise  dealt  with  as  the 
Court  may  direct. 

HoU  (Douglas  WaXker  with  Mm),  for 
the  appellants. — This  is  not  a  conviction 
but  only  an  order,  and  the  order  could  be 
properly  proved  in  the  manner  proposed. 

But  even  if  it  were  a  conviction,  it  was 
one  in  an  inferior  Court,  where  there  is 
no  record,  and  in  such  case  a  minute  of 
the  conviction  made  by  the  officer  of  the 
Court  is  sufficient — The  Queen  v.  Haim 
(1),  The  Queen  v.  Nemoum  (2). 

No  counsel  appeared  for  the  respond- 
ent. 

Pkb  Coeum  (3). — The  case  must  be 
remitted,  with  our  opinion  that  the  evi- 
dence tendered  was  sufficient  for  the  pur- 
pose for  which  it  was  offered. 

Oate  remitted. 

Solicitors— Gedge,  Kirby  &  MuUett,  for  appel- 
limts. 


76. 


(1)  Ckmb.  837. 

(2)  2  Den.  C.C.  390 ;  s.c.  21  Law  J.  Eep.  M.C. 

(8)  OockboiD,  L.C  J. ;  and  Lopee,  J. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.    "I  LANODON  (appellani)  v.  howells 
May  17.  J  (respondent'). 

Bcniway  Oompany — Passenger  travelling 
without  hamng  paid  his  Fare — Tourist 
Ticket— Sale  by  Taker  of  Ticketr— Intent  of 
Purchaser  to  avoid  Payment  of  his  Fare, 
8  Vict.  c.  20.  «.  103. 

The  respondent  was  charged,  under  8 
Vict.  c.  20.  s.  103,  with  travelling  in  a 
third-class  carriage  of  the  Great  Western 
Railway  without  having  previously  paid  his 
fare  and  with  intent  to  avoid  payment 
thereof.  The  respondent  was  found  at 
Neath  on  the  18ih  of  November,  1878,  in  a 
third-class  carriage  on  his  way  to  New  Mil- 
ford,  and  produced  to  a  ticket  examirter  at 
Neath  the  forward  half  of  a  tourist  ticket, 
dated  the  28th  of  September,  1878,  and 
available  for  two  months.  The  ticket  in 
question,  which  was  not  transferable,  had 
been  issued  from  Ludlow  to  New  Milford  to 
A.,  from  whom  the  respondent  had  pur- 
chased  the  forward  half  for  a  sum  consider- 
ably lest  than  he  would  have  liad  to  have 
paid  for  an  ordinary  single  third-class 
Ueket.  There  was  evidence  to  shew  that  the 
respondent  intended  to  defraud  the  railway 
company: — 

Held,  that  there  had  been  a  violation  of 
the  condiHons  under  which  the  ticket  was 
issued,  and  that  the  respondent  was  liable 
Wider  the  circumstances  to  be  convicted 
imder  8^9  Viet.  e.  20.  s.  103,  for  travel- 
ling vnthout  having  paid  his  fare. 

Case  stated  by  two  justices  for  the 
borough  of  Neath,  in  the  connty  of 
Glamorgan,  under  20  &  21  Vict.  o.  43. 

1.  Upon  the  hearing  of  a  complaint 
preferred  by  the  appellant  against  the 
respondent  under  8  Vict.  c.  20.  s.  103, 
for  haying  on  the  18th  of  November, 
1878,  at  the  parish  of  Neath,  unlawfully 
travelled  in  a  third-class  carriage  belong- 
ing to  the  Chreat  Western  Bailway  Com- 
pany without  having  previously  paid  his 
fare  and  with  intent  to  avoid  payment 
thereof,  the  justices  dismissed  the  com- 
plaint. 

2.  Section  103  of  the  8  Yici  c.  20. 


enacts  as  follows : — "  If  any  person  travel, 
or  attempt  to  travel,  in  any  carriage  of 
the  company,  or  of  any  other  company 
or  party  using  the  railway,  without 
having  previously  paid  his  fare  and 
with  intent  to  avoid  payment  thereof,  or 
if  any  person,  having  paid  his  fare  a 
certain  distance,  knowingly  and  wilfully 
proceed  in  any  such  carriage  beyond 
such  distance  withojit  previously  paying 
the  additional  &re  for  the  ad(^tion(d 
distance  and  with  intent  to  avoid  pay- 
ment thereof,  or  if  any  person  knowingly 
and  wilfully  refuse  or  neglect,  on  ar- 
riving at  the  point  to  which  he  has  paid 
his  fare,  to  quit  such  carriage,  every  such 
person  shall  for  every  such  offence  forfeit 
to  the  company  a  sum  not  exceeding  torbj 
shillings." 

It  was  proved,  at  the  hearing  of  the 
complaint,  that  the  respondent  was  found, 
at  Neath,  on  the  18th  of  November,  1878, 
in  a  third-class  carriage  in  a  down  train 
from  London,  and  on  his  way  to  New 
Milford.  When  asked  by  the  ticket 
examiner  for  his  ticket,  respondent  pro- 
duced one  dated  the  28th  of  September, 
1878,  which  tamed  out  to  be  the  for- 
ward half  of  a  tourist  ticket  from  Ludlow 
to  New  Milford,  endorsed  "  not  transfer- 
able," and  available  for  two  months.  The 
respondent  explained  having  only  the 
half  and  the  interval  from  the  date  by 
saying,  "  I  took  it  at  New  Milford,  but 
they  collected  the  wrong  half  at  Lud- 
low." No  tourist  tickets  were  in  fact 
issued  at  New  Milford,  and  the  appel- 
lants called  evidence  to  shew  that  the 
ticket  in  question  was  originally  issued 
at  Ludlow,  bat  not  to  the  respondent,  so 
that  the  retom  journey  would  be  &om 
New  Milford  to  Ladlow.  The  third-class 
&re  from  Ludlow  to  New  Milford  is 
15«.  7d.,  and  from  Ludlow  to  Neath 
7s.  7d.  The  respondent  subsequently  ex- 
plained that  he  bought  the  ticket  from  a 
Mr.  Aaron,  a  commercial  traveller,  who 
had  used  it  only  from  Ludlow  to  Here- 
ford ;  that  Aaron  had  offered  to  give  him 
the  ticket,  but  that  he  declined  to  take  it 
for  nothing,  and  gave  3s.  for  it.  It  was 
admitted  on  behalf  of  the  appellants  that 
tourist  tickets  are  available  for  two 
months,  and  that  the  holders  thereof  are 
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Langdon  t.  HowelU,  Q,B. 

allowed  to  break  their  joamejs  at  places 
mentioned  in  the  tonrist  prograinme. 

One  of  the  justices  was  of  opinion  that 
the  &ct8  disclosed  by  the  whole  evidence 
shewed  that  the  respondent  had  travelled 
in  a  carriage  of  the  Great  Western  Bail- 
way  Company  without  having  previously 
paid  his  fare  and  with  intent  to  avoid 
payment  thereof,  and  ought  therefore  to 
be  convicted  of  the  oSence  charged  in  the 
complaint ;  the  other  was,  however,  of  a 
different  opinion,  and  considered  that  it 
was  not  necessary  for  a  railway  traveller 
personally  to  pay  his  fare,  and  that  as  it  was 
proved,  &r8t,  that  the  proper  fare  had  been 
paid  in  the  first  instance  for  the  ticket 
with  which  the  respondent  was  found 
travelling  (though  not  by  the  respondent 
himself) ;  second,  that  travellers  holding 
tourist  tickets  are  allowed  to  break  their 
journeys ;  third,  that  as  the  respondent  was 
BtUI  travelling  on  a  part  of  the  line  for 
which  the  half  -ticket  he  held  was  at  all 
events  available  for  the  use  of  the  person 
to  whom  it  was  issued  (it  having  been 
issued  on  the  28th  of  September,  and  in 
force  for  two  months),  he  was  not  liable 
to  be  convicted  of  an  offence  under  the 
section  above  referred  to;  and  that  al- 
though the  words  "not  transferable" 
were  printed  on  the  back  of  the  railway 
ticket,  the  holder  of  a  transferred  ticket 
ought  not  to  be  treated  as  guilty  of 
"  fraud"  under  the  Act  of  Parliament,  but 
should  either  have  been  proceeded  against 
by  a  civil  action,  or,  at  most,  for  a  breach 
of  some  bye-law  of  the  company,  under 
which  possibly  the  endorsement  of  the 
words  "not  transferable"  was  made. 
In  the  result,  therefore,  the  complaint  was 
dismissed. 

The  question  of  law  was  whether  upon 
the  foregoing  evidence  the  justices  ought 
to  have  convicted  the  respondent  of  the 
offence  charged  in  the  complaint. 

0.  Bowen,  for  the  appellants. — The 
question  here  is  whether,  under  the  cir- 
cumstances, the  respondent  ought  to  have 
been  convicted  for  travelling  in  a  third- 
class  carriage  without  a  ticket.  The 
evidence  here  clearly  shews  that  there  was 
an  intent  to  defraud  the  company  on  the 
part  of  the  respondent ;  had  it  been  other- 


wise it  is  admitted  that  the  justices  would 
have  no  power  to  convict.  The  fact  that 
a  ticket  was  issued  to  somebody  by  no 
means  dears  the  respondent  from  the 
complaint  preferred  against  him  of  tra- 
velling without  "  having  paid  his  fare." 
[He  cited  Bentham  v.  Hoyle  (1)  and 
Dear  den  v.  Toumsend  (2),  and  was  then 
stopped  by  the  Court.] 

fTo  counsel  appeared  on  behalf  of  the 
respondent. 

CocKBUBN,  L.C.J. — I  think  that  the 
offence  stated  in  this  case  comes  within 
the  terms  of  the  statute,  and  that  the 
defendant  was  liable  to  be  convicted. 
It  is  not  the  case  of  a  ticket  taken  by 
A.,  who  for  some  reason  is  prevented 
from  making  any  use  of  it  and  therefore 
hands  it  over  to  B.  Where  in  the  case 
of  a  tourist  return  ticket,  which,  as  is 
well  known,  is  issued  by  a  railway  com- 
pany at  a  cheaper  rate  because  the  person 
who  takes  it  is  to  return  the  same  journey 
by  the  same  route,  and  so  the  company 
can  afford  to  issue  the  ticket  for  both 
journeys  at  a  cheaper  rate,  upon  the 
understanding  that  the  return  ticket 
shall  be  used  by  the  man  to  whom  the 
ticket  was  origrinally  issued  ;  if  the  ticket 
is  griven  over  at  the  end  of  the  single 
journey  by  the  person  who  originally 
took  it  to  somebody  else  who  is  to  have 
the  advantage  of  it  for  the  single  re- 
turn journey,  and  is  enabled  to  travel 
at  the  cheaper  rate  at  which  the  return 
ticket  was  issued,  it  is  manifest  that  the 
condition  on  which  the  ticket  was  issued 
is  violated,  and  that  the  party  who  thus 

gets  the  advantage  of  the  return  ticket 
oes  not  pay  his  proper  fare,  inasmuch  as 
the  company  therel^  lose  the  difference 
between  the  return  fiure  for  tine  journey 
and  the  proper  fare  for  the  single  journey. 
So  it  is,  therefore,  if  the  transfer  takes 
place  at  an  earlier  part  of  the  journey. 
Here  the  evidence  shews  that  the  de- 
fendant was  travelling  without  having 

(1)  47  lew  3.  Rep.  M.C.  51 ;  s.  c.  Lew  Rep.  3 
Q.B.  J>.  289. 

(2)  35  Law  J.  Kep.  M.C.  50;  a.  c.  Law  K«p.  1 
03.10. 
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paid  his  &re  and  with  intent  to  defirand 
the  company  of  it ;  he  was  therefore 
liable  to  be  convicted  under  this  enact- 
ment. 

Manistt,  J. — I  am  of  the  same  opinion. 

Case  remitted. 


Solicitor — ^B.  B.  Neliioii,  for  appellants. 


[IN  THIS  QUEEN'S  BENCH  DIVISION.] 


THE  BUtlES  Of  MAQISTBATSS. 


135 


1879, 
May 


M 


THE  QUEEN  V.  THE  aUASDIANS 
OP  THE  POOE  OF  CLUTTOM 
tJNION. 

Public  Health  Aet,  1875  (38  8r  39  Via. 
e.  65),  »«.  35,  36— 0«mer  re-huHAing 
Cottages — Meammg  of  Words  "Sufficient 
Prvoy." 

By  the  Public  Health  Act,  1875,  section 
35,  it  shall  not  he  lawful  to  re-build  any 
Jumse  pulled  down  to  or  below  the  ground 
floor  without  a  sufficient  water-closet,  earth 
ehset  or  privy.  P.  pulled  dotvn  amd  re- 
built two  cottages  and  provided  one  privy 
common  to  both,  which  afforded  sufficient 
accommodation  to  the  respective  occupiers  of 
both  cottages: — Held,  that  the  requirements 
of  the  35th  section  had  been  complied  with, 
and  that  it  was  not  necessary  to  provide  a 
separate  privy  for  each  cottage. 

This  was  a  Special  Case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county 
of  Somerset. 

1.  The  appellants  are  the  guardians  of 
the  poor  of  the  Clntton  Union,  being  the 
mred  authority  for  the  said  union. 

2.  The  respondent  is  a  person  who  has 
caused  two  cottages  within  the  district, 
which  hare  been  pulled  down  to  the 
ground  floor,  to  be  rebuilt. 

3.  The  said  two  cottages  are  in  the 
same  ownership,  and  are  rebuilt  adjo^iing 
ono  another,  and  are  semi-detached. 

4.  When  the  respondent  rebuilt  the 
said  cottages  an  old  privy  in  a  garden  at 
the  back  of  the   said  cottages   was  dis- 


carded; such  privy  had  hitherto  been 
used  in  common  by  the  occupiers  of  the 
said  cottages. 

5.  The  respondent  on  rebuilding  the 
cottages  built  a  new  privy,  to  be  used  in 
common  by  the  occupiers  of  both  cot- 
tages. 

6.  The  two  cottages  are  let  to  and  are 
occupied  by  different  tenants,  and  each 
tenant  has  the  right  to  use  in  common 
with  the  other  tenant  the  new  privy. 

7.  The  new  privy  afforded  and  is 
capable  of  affording  sufficient  accommo- 
dation to  the  occupiers  of  the  cott^es 
using  the  same  in  common  as  aforesaid. 

8.  The  appellants  summoned  the  re- 
spondent before  the  justices,  at  petty 
sessions,  on  the  complaint  that  he,  being 
owner,  did  cause  to  be  rebuilt  from  the 
ground  floor  a  certain  house  without  a 
sufiSoient  water-closet,  earth  closet  or 
privy,  contrary  to  theprovisions  in  that 
behalf  of  the  PubUc  Health  Act,  1875. 

9.  The  complaint  was  dismissed  by 
such  justices,  and  thereupon  an  appeal 
was  brought  to  the  Quarter  Sessions. 

10.  The  appellants  contended,  inter  alia, 
that  section  35  of  the  Public  Health  Act, 
1875,  requires  that  every  house  pulled 
down  to  or  below  the  ground  floor,  shall 
have  a  sufficient  separate  watercloset, 
earth  closet  or  privy. 

11.  The  respondent  contended  that  the 
above  section  did  not  require  him  on  re- 
building as  aforesaid  to  provide  a  separate 
watercloset,  earth  closet  or  privy  for  each 
house,  but  that  the  requirements  of  the 
section  had  been  met  by  providing  suffi- 
cient accommodation  in  one  privy  for  the 
use  of  the  occupiers  of  the  two  houses. 

The  Court  of  Quarter  Sessions  dis- 
missed the  appeal,  subject  to  the  opinion 
of  this  Court  upon  the  above  conten- 
tions. 

The  case  and  conviction  having  been 
brought  up  by  certiorari  and  a  rule  tiisi 
to  quash  the  order  of  sessions  having 
been  obtained  by  the  appellants, 

Poole,  for  the  respondent  in  the  appeal, 
shewed  cause. — The  sessions  were  right  in 
dismissing  this  appeal.  The  two  cottages 
together  have  sufficient  water-closet  ac- 
commodation, which  was  all   that    the 
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Public  Health  Act  intended   ahoold   be 
provided  under  section  35  (1). 

Arthur  Oharlet  {Vigor  with  him),  for 
the  appellants,  sapported  the  rale. — The 
local  authority  alone  can  by  virtue  of  the 
powers  contained  in  section  36  authorise 
the  use  in  common  of  one  water-closet 
for  more  than  one  house,  and  unless 
such  authority  is  obtained  a  separate 
closet  must  in  all  cases  be  made.  The 
only  discretion  which  a  magistrate  has 
is  to  determine  whether  one  closet  for 
each  house  is  sufficient ;  otherwise  there 
might  be  a  conflict  of  authority  between 
the  local  authority  acting  under  the  pro- 
visions of  the  36th  section  and  the  justices 
or  magistrate  acting  under  the  35th 
section. 

CooEBUBN,  L.G.J. — ^I  think  that  the 
order  of  sessions  which  rejected  this  ap- 
peal ought  to  be  af&rmed.  The  35th  and 
36th  sections  are  in  my  judgment  entirely 
separate  and  distinct,  with  specific  ob- 
jects of  a  difiEbrent  character.  The  35th 
section  relates  to  the  erection  or  rebuild- 
ing of  houses  without  a  sufficient  water- 
closet  or  privy,  and  a  penalty  attaches  to 
persons  who  feil  to  comply  with  its  re- 
quirements. If,  therefore,  two  justices 
or  a  stipendiary  magistrate  find  on  a  com- 

(1 )  By  38  &  39  Vict,  c  66.  s.  3.5,  "  it  shall  not 
be  lawful  newly  to  erect  any  honse  or  rebuild  any 
honse  pulled  down  to  or  below  the  ground  floor, 
without  a  sufficient  watercloset,  earth  closet  or 
privy  and  an  ashpit,  furnished  with  proper  doors 
and  coTerings.  Any  person  who  causes  any  house  to 
be  erected  or  rebuilt  in  contravention  of  this  enact- 
ment shall  be  liable  to  a  penalty  not  oxceedinf; 
twenty  shillings."  By  section  36,  "  If  a  house 
within  the  district  of  a  local  authority  appears  to 
such  authority  by  the  report  of  their  surveyor  or 
inspector  of  nuisances  to  be  without  a  sufficient 
watercloset  ....  the  local  authority  shall  by 
written  notice  require  the  owner  or  occupier  of 
the  house,  within  a  reasonable  time  therein  speci- 
fied, to  provide  a  sufficient  watercloset  ....  If 
such  notice  is  not  complied  with,  the  local  authority 
may  at  the  expiration  of  the  time  specified  in  the 
notice,  do  the  work  thereby  required  to  be  done, 
and  may  recover  in  a  summary  manner  from  the 
owner  the  expenses  incurred  ....  provided  that 
where  a  wat«rcIoeet  ....  has  been  and  is  used 
in  common  by  the  inmates  of  two  or  more  houses, 
or,  if  in  the  opinion  of  the  local  authority  a 
watercloset  ....  may  be  so  used,  they  need  not 
require  the  same  to  be  provided  for  each  house." 
By  section  261  the  penalties  may  be  recovered  be- 
fore two  justices  or  a  stipendiary  magistrate. 


plaint  being  brought  before  them  or  him 
that  sufficient  water-closet  or  privy  ac- 
commodation has  not  been  provided,  it  be- 
comes their  or  his  duty  to  inflict  a  penalty, 
and  80  the  matter  ends.  The  36th  section 
has  no  reference  to  any  penalty,  but  to 
sanitary  considerations  only.  It  provides 
that  if  a  house  is  found  to  be  without 
a  sufficient  water-closet  or  privy,  the  local 
authority  may  require  the  occupier  to  pro- 
vide one,  and  if  their  order  is  not  oom' 
plied  with  such  local  authority  may  do  the 
work  itself  at  the  owner's  cost ;  provided 
that  where  a  watercloset  has  been  used  in 
common  by  inmates  of  two  or  more 
houses  and  may  in  the  opinion  of  the 
local  authority  be  so  used,  the  latter  need 
not  require  a  separate  closet  to  be  pro- 
vided for  each  house.  The  two  sections 
seem  to  me  to  be  entirely  distinct ;  the 
one  has  reference  only  to  the  building  of 
houses,  the  other  to  the  sanitary  condi- 
tion of  houses  already  built.  I  think, 
therefore,  that  the  36th  section  baa  no 
relation  to  the  matter  before  us  ;  and  as 
regrards  the  35th  section  I  am  of  opinion 
that  the  Legislature  did  not  intend  that 
in  all  cases  to  which  the  section  applies 
there  should  be  a  separate  watercloset 
or  privy  for  each  individual  honse.  Had 
the  Legislature  so  intended  the  word 
"  separate  "  could  surely  have  been  used, 
and  the  absence  of  such  a  word  leads  me 
to  the  conclusion  that  the  construction 
contended  for  l^  the  appellants  is  not 
correct.  Accordingly  I  am  of  opinion 
that  the  meaning  of  uie  words  "  sufficient 
watercloset,  earth  closet  or  privy,"  may 
be  satisfied  by  the  provision  of  a  privy 
common  to  one  or  more  houses,  and  as 
the  clause  is  a  penal  one  it  should  be 
construed  with  a  certain  degree  of  stric- 
tness. 

Makistt,  J. — I  am  of  the  same  opinion. 

JSttZe  discharged.    Order  of  Sesaiotu 
affirmed. 


Solicitors — Nutt  &  Saveiy,  agents  for  E.  H. 
Pen-in,  Temple  Cloud,  for  appellants;  Darley 
&  Cumberland,  agents  for  Clifton,  Bristol,  for 
respondents. 
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>/  OEOBCUi  TnOK)  V.  THE  JUS- 
TIOBS   or  BEBKSHIBB. 


Appeal  —  Quarter  Sessions — Licensing 
Act,  1872  (36  ^  36  Viet.  c.  94),  s.  52, 
svh-se^  3 — Oonvietion — Time  for  entering 
into  Becognisance  —  "  Immediately  "  — 
Question  of  Fact. 

By  the  Licensing  Act,  1872,  s.  52,  an 
appeal  is  given  to  a  person  aggrieved  by 
an  order  or  cotwu^ion  made  by  a  Oourt  of 
summary  jimsdiction,  and  by  sub-see.  3 
the  appeUaiU  is  required  "wmnediately 
after  "  giving  notice  of  appeal  to  the  ses- 
sions against  tha  order  or  oonvietion  to 
enter  into  a  recognisance  to  try  the  appeal, 

Held,  that  the  question  whether  an  ap- 
pellant ha^  duly  complied  with  the  require- 
ments of  the  section  was  one  of  fact  to  be 
determined  by  the  sessions,  having  rega/rd 
toaUthe  eiroumttanees  of  Ow  case. 

The  word  "  immediately "  meant  the 
same  thing  as  "forthwith,"  amd  implies 
prompt  action  and  as  speedy  as  the  cir- 
cumstances reasonaibly  admit  of. 

This  was  a  rale  oalling  upon  ibe  jnstioeB 
of  Berks  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  directing 
them  to  hear  and  determine  an  appeal  to 
the  Qaarter  Sessions  by  George  Tuck, 
a  publican  canying  on  business  near 
Faringdon,  against  a  conviction  by  jus- 
tices under  35  &  36  Vict.  c.  94.  s.  17, 
for  suffering  gaming  to  be  carried  on  on 
his  premises  on  the  14th  of  Febmary. 

The  conviction  took  place  on  Tuesday, 
the  4th  of  March,  1879.  Notice  of  appeal 
to  the  sessionB,  to  be  holden  on  the  8th  of 
April,  was  given  on  Monday,  the  10th  of 
Mlarch,  that  is  to  say  withm  seven  days 
from  the  date  of  the  conviction.  At  the 
time  the  notice  of  appeal  was  given  the 
justices'  clerk  told  the  person  who  gave 
it  that  the  justices  would  hold  a  petty 
sessions  at  Faringdon  the  following  day, 
the  11th  of  Maroh,  when  the  appellant 
ought  to  enter  into  the  necessary  recog- 
nisances. The  appellant  did  not  attend 
on  the  11th  of  March,  but  on  the  evening 
of  Friday,  the  14th  of  March,  he  entered 
into  the  recc^isance,  &c.,  required  by 
You  «.— ILO. 


35  &  36  Vict.  c.  94.  s.  52,  before  a  jus. 
tioe(l). 

On  the  appeal  coming  on  for  hearing 
at  the  quarter  sessions  holdeU  at  Beading, 
on  April  8th,  1879,  the  justices  required 
an  explanation  of  the  delay  that  had 
taken  place,  and,  it  being  stated  that 
none  could  be  given,  determined  that  the 
recognisance  had  not  been  entered  into 
in  proper  time,  and  dismissed  the  appeal. 

Affidavite  were  now  filed  with  the  ob- 
ject of  shewing  that  the  appellant  was 
not  in  a  position  to  carry  on  the  appeal 
himself,  and  that  the  delay  which  had 
taken  place  was  caused  by  his  having  to 
communicate  with  certain  brewers,  who 
were  interested  in  the  license,  and  who 
had  enabled  him  to  take  the  necessary 
steps  for  prosecuting  the  appeal. 

A  rule  nisi  was  granted  on  the  8th  of 
May,  against  which 

H.  D.  Qreene  shewed  cause. — The 
justices  were  right  in  deciding  that  the 
recognisance  was  not,  under  the  circum- 
stances, entered  into  in  sufficient  time. 
The  words  of  sub-section  3  are  "  imme- 
diately  after  such  notice,"  not  "  within  a 
reasonable  time  "  or  "  forthwith,"  which 
latter  word  is  not,  according  to  the 
dictum  of  Coleridge,  J.,  in  The  Queen  v. 
The  Jttstices  of  Worcester  (2),  to  receive 
BO  strict  a  construction  as  me  word  "im- 
mediately." 

[GocKBUBN,   L.C.J. — The   meaning  of 

(1)  By  the  Dcenaing  Act,  1873,  ■.  62.—"  If 
anj  person  feels  amrieyed  by  any  order  or  con- 
viction made  by  a  Comt  of  snmmaiy  jurisdiction, 
the  person  so  aggrieved  may  appeal  then&om ; 
subject  to  the  conditions  and  regulations  follow- 
ing :  First,  The  appeal  shall  be  made  to  the  next 
Court  of  Quarter  Sessions  for  the  connty  or  place 
in  which  the  cause  of  appeal  has  arisen,  noldannot 
less  than  fifteen  days  after  the  decision  of  the 
Court  from  which  the  appeal  is  made;  Second, 
The  appellant  shall,  witlun  seven  days  after  the 
caose  of  appeal  has  arisen,  give  notice  to  the 
other  party  and  to  the  Conrt  of  snmmary  juris- 
diction of  his  intention  to  appeal,  and  of  the 
ground  thereof;  Third,  The  appellant,  immediately 
after  such  notice,  shall  enter  into  a  recognisance 
before  a  justice  of  the  peace,  with  two  sufficient 
sureties  conditioned  personally  to  try  such  appeal, 
and  to  abide  the  judgment  of  the  Court  thereon, 
and  to  pay  such  costs  as  may  be  awarded  hy  the 
Court,  or  shall  give  such  other  security  by  deposit 
of  money  or  otherwise  as  the  justice  may  allow." 
(2)  7  DowL  at  p.  790. 
I 


Digitized  by 


Google 


138 


CUSBB  OONNECTED  WITH 


[N.a 


7%t  Queen  t..7^  Jiutieu  of  Berltthxrt,  QJB. 

the  words  "immediately"  and  " forth- 
with "  is  reallj  identical,  notwithatamding 
what  Coleridge,  J.,  is  reported  to  have 
said  in  The  Queen  v.  The  Justices  of 
Worcester  (2).] 

At  all  events  the  qnestion  involved  was 
one  of  fact  for  the  justices,  and  this 
Coart  will  not  review  their  decision,  and 
certainlj  not  npon  materials  not  before 
the  justices.  He  also  cited  The  Queen  v. 
Axton  (3),  Toms  v.  WUsm  (4),  and  The 
King  v.  The  Justices  of  Huntingdonshire 
(6). 

A.  T.  Lauirence  appeared  in  support  of 
the  mle. — The  word  "immediately" 
mast  be  oonstmed  to  mean  "  within  a 
reasonable  time  " — See  Be  Bhtes — per 
Lord  Campbell — (6).  Here  the  recog- 
nisance was  entered  into  within  four 
days  after  the  notice  of  appeal  was  given, 
and  that  was,  nnder  the  circumstances,  a 
reasonable  time.  He  also  cited  The 
Queen  v.  The  Justices  of  Essea  (7). 

CoCKBUBN,  L.C.J. — I  think  that  this 
mle  mnst  be  discharged.  The  52nd 
section  of  the  licensing  Act,  1872,  gives 
an  appeal  from  any  order  or  conviction, 
provided  that  the  appellant  gives  notice 
of  his  intention  to  appeal  and  of  the 
grounds  thereof,  and  also  "  immediately 
after  such  notice"  enters  into  a  rec<^> 
sisance  to  try  such  appeal.  Now  cornea 
the  qnestion  what  is  meant  by  the  words 
"  immediately  after  such  notice  "  in  sub- 
section 3  P  The  party  here,  haying  com- 
plied with  the  requirementii  of  the  2nd 
sub-section,  did  not  enter  into  a  recog- 
nisance until  four  days  after  giving  notice 
and  grounds  of  appeal,  and  the  question 
raised  now  is  whether  such  recognisance 
was  given  "immediately  after"  the  notice 
of  appeal.  Now  the  conclusion  I  have  come 
to  is,  that  the  question  is  one  of  fact  for 
the  justices  to  determine,  having  regard 
to  all  the  circumstances  of  each  particular 
case,  and  that  it  is  impossible  to  lay  down 


38. 


m  19Lr,w  J.Bep.  M.C.  236 


B.  &  a  164;  8.  c.  32  Lav  J.  Rep.  O-B. 


188 


(5)  5  Bowl.  6c  By.  588. 

(6)  6  £.  &.  B.  291 ;  8.  c  24  Law  J.  Bep.  M.C. 


(7)  84LawJ.Bep.M.C.  41. 


a  hard  and  fut  line,  as  to  the  exact 
amount  of  time  which  ought  to  be 
allowed  under  the  terms  of  the  sub-section. 
I  think  that  the  words  "immediately" 
and  "forthwith  "  mean  the  same  thing; 
they  are  stronger  than  the  words  "  within 
a  reasonable  time,"  and  imply  speedy 
and  prompt  action,  and  an  omission  of  all 
delay,  in  other  words,  that  the  thing  to 
be  done  should  be  done  as  quickly  as  is 
reasonably  possible.  That  rajses  a  ques- 
tion of  &ct  which,  it  seems  to  me,  the 
sessions  are  the  proper  tribunal  to  de- 
termine, having  regard  to  all  the  circum- 
stances of  the  case.  The  jnsticea  might 
perhaps,  if  the  facts  now  stated  were 
before  them,  have  properly  come  to  a  dif- 
ferent  conclusion,  but  that  is  no  reason 
why  their  finding  should  be  disturbed, 
otherwise  the  practical  result  would  be 
to  allow,  in  the  form  of  a  mandamus,  an 
appeal  on  a  qnestion  of  &ct  which  has 
already  been  determined. 

Mellos,  J. — I  agree  in  thinking  that 
the  question  was  one  for  the  justices  to 
decide,  and  that  we  ought  not  to  interfere. 

Manistt,  J. — ^I  also  think  that  this 
rule  should  be  discharged.  Under  the 
52nd  section,  sub-section  1,  the  appeal 
may  come  on  for  hearing  at  the  sessiozis 
fifteen  days  after  the  decision  of  the  Court 
from  which  the  appeal  is  made.  Seven 
of  these  days  are  aUowed  to  the  appellant 
to  give  his  notice  and  grounds  of  appeal, 
th^  are  then  only  seven  clear  days  left 
before  the  appeal  may  oome  on  for  hear- 
ing ;  so  that  it  is  incumbent  on  the  re- 
spondent to  get  up  his  case  without  further 
delay.  The  3rd  sub-section  provides  for 
a  recognisance  being  entered  into,  and 
aecurity  given  for  costs  immediately  after 
the  notice,  and  if  we  are  to  lay  down  the 
role  that  four  days  may  elapse  before 
this  is  done,  the  costs  may  already  have 
been  necessarily  incurred  by  the  other 
side  by  reason  of  the  notice  of  appeal, 
without  their  having  any  security  for 
their  repayment  if  the  appellant  alters  his 
mind  as  to  prosecuting  his  appeal.  The 
qnestion  is  one  which  the  justices  must 
decide  having  regard  to  the  &ots  before 
them,  nor  can  I  see  that  their  decision 
here  was  erroneous.  It  seems  to  me  that 
the  object  of  the  sub-section  was  to  pro< 
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vide  for  pro|>»  secnritj  being  eiven  as 
soon  as  practicable  after  notice  of  appeal, 
and  bearing  that  in  view  I  think  that  this 
rale  should  be  discharge. 

Rule  discharged. 

Solicitors— T.  ft  G.  Mallam,  Oxford,  for  appel- 
lant ;  James  Crowdy  &  Son,  agents  for  Crowdjr 
ft  Son,  FaringdoD,  for  defendants. 

[IN  THE  QUEEITS  BENCH  DIVISION.] 

1879.       1     THB   QUEBH  V.   THB   JUSTICES 
Jfay  15.     J         -  ^    -  OF  W*TM0UTH. 

awnmary  Order — Justices;  Disqualifi- 
cation of— Public  EeaUh  Act,  1875  (38  ^ 
89  Viet.  e.  55),  seetiott  25&— Local  Autho- 
rity.  Prosecution  by,  for  Nuisance — Urban 
Authority,  Members  of  acting  as  JusHees, 

Section  258  of  the  Public  Hedlih  Act, 
1875  (88  ^  39  Viet.  e.  55),  which  enaett, 
"No  justice  of  the  peace  shail  be  deemed 
incapable  of  acting  m  eases  arising  under 
this  Act  by  reason  of  his  being  a  member 
of  any  local  authority,"  does  not  extend  to 
enable  a  jueiiee,  being  a  member  of  an 
urban  sanitary  authority,  to  adjudicate 
upon  a  prosecution,  which  in  the  latter  ca- 
pacity he  has  been  a  party  to  instituting. 

In  this  case  a  rale  nisi  for  a  certiorari 
had  been  obtained  to  bring  np,  for  the 
parpose  of  quashing  it,  an  order  for  the 
abatement  of  a  nuisance,  under  the  Pub- 
lic Health  Act,  1875,  which  had  been 
made  by  jostioes  for  the  borough  of 
Weymouth. 

The  facts  were,  that  complaints  had 
been  made  of  the  foal  state  of  certain 
timber  pounds  within  the  borough,  and 
the  local  govemment  board  had  sent 
down  an  officer  to  inspect  them  and  re- 
port upon  ihe  alleged  nuisance.  Con- 
sequent upon  such  inspection  and  re- 
port the  local  goyemment  board  re« 
quired  the  urban  sanitary  authority  to 
abate  the  nuisance  complained  of.  The 
town  council,  who  were  the  urban  sani- 
tary authority,  thereupon  held  a  meeting, 
and  after  inquiry,  unanimously  resolved 
to  institute  a  prosecution  against  the 
owners  of  the  timber  pounds.  A  sum- 
moss  was  accordingly  taken  out  against 
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the  prosecutors  of  this  certiorari,  and  upon 
the  hearing,  the  order  now  in  question 
was  made.  Seven  justices  adjudicated 
upon  such  summons,  three  of  whom  wero 
members  of  the  town  council,  and  had 
been  present  at  the  meeting  when  the 
resolution  to  prosecute  was  passed. 

Pitt  Lewis  shewed  cause. — The  258th 
section  of  the  Public  Health  Act,  1875, 
cures  any  absolute  disqualification,  by 
expressly  providing  that  "  No  justice  of 
the  peace  shall  be  deemed  to  be  incapable 
of  acting  in  cases  arising  under  this  Act 
by  reason  of  his  being  a  member  of  any 
local  authority."  It  is  obvious  that  it 
might  be  very  difficult  to  carry  out  the 
Act  in  small  boroughs,  where  the  justices 
are  almost  all  of  them  members  of  the 
town  council,  if  they  were  prevented  from 
acting  in  the  two  capacities.  In  neither 
capacity  is  there  any  personal  interest ; 
and  it  is  established  that  a  mere  possi- 
bility of  interest  or  bias  will  not  alone 
disqualify— 2%e  Queen  v.  JBowd  (1). 

[Mkllob,  J. — But  here  they  were  par- 
ties to  the  resolution  to  prosecute  ;  they 
would  seem  to  be  Judges  in  their  own 
cause.] 

The  statute  is  intended  to  meet  such  a 
case  as  this ;  previously,  no  doubt,  there 
would  have  been  a  disqualification — The 
Queen  v.  Meyer  (2),  a  decision  before 
this  Act  came  into  operation. 

[COCKBDBN,  L.C.J. — If  they  had  not 
taken  part  in  determining  the  prosecu- 
tion they  would  not  have  been  disquali- 
fied as  being  part  of  the  local  authority ; 
bat  the  section  does  not  go  beyond  this.] 

OhanneU,  in  support  of  his  rule,  was 
not  called  on. 

Peb  Curuh  (3).  The  rule  must  be 
made  absolute. 

Order  quashed. 

Solicitors— Combe  ft  Wainvright,  agents  for  R. 
N.  Howard,  Weymouth,  for  applicants ;  F.  J.  ft 
O.  J.  Brackenridge,  agents  for  Stiggall  ft 
Hooper,  WeymoutH,  for  respondents. 


(1)  S6  leir  J.  Bep.  M.C.  167 ;  ■•  &  Law  Bep. 
1  Q.B.  280. 

(2)  Law  Bep.  1  Q.B.  D.  173. 

(S)  Cockbnm,  L.C.J. ;  Mellor,  J.,  and  Losh,  J. 
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[15  THE  COMMON  PLEAS  DIVISION.] 
1879.     1     WTHNi  (appellant)  v.  foe- 
May  23.   f         ribtkb  (rwpomZant). 

Jfin«« — Oocil  Mine — Neglect  of  (hneral 
TtMle*  Wider  35  ^  86  Viet.  e.  76.  «.  51— 
Liability  of  Agent  at  teeU  as  Manager. 

TJhe  Ooai  Mines  Begvlation  Act,  1872 
(35  ^  36  Vict.  e.  76),  s.  51,  enaett  certain 
general  rules  which  are  to  he  observed  in 
every  mine  to  which  that  Act  applies,  and 
that  every  person  who  contravenes  or  does 
not  comply  with  such  rules  shall  be  gvUty 
of  an  offence  against  the  Act,  and  that  in 
the  event  of  any  contravention  of  or  non- 
compliance with  amy  cf  th»  rule*  "  hy  amy 
person  whomsoever  being  proved,  the  owner, 
agent  and  manager  shall  each  be  gmUiy 
o/  an  offence  against  the  Ad,  unless  he 
proves  that  he  had  taJeen  all  reasonable 
means,  by  publishing  and  to  the  beet  of  his 
power  enforcing  the  said  rvAes,"  to  prevent 
such  contravention  or  non-compliance. 

The  manager  of  a  coal  mine  in  Stafford- 
shire and  the  respondent,  the  agent  of  the 
same  mme,  were  summoned  for  non-com- 
pliance wiOi  the  first  general  rule  for  pro- 
cttring  adequate  ventilation  in  the  tnine. 
The  magigbrate  convicted  the  manager,  under 
whose  directions  the  mine  was  being  worked, 
but  declined  to  convict  the  agent  also  of  the 
same  offence. 

Held,  that  the  agent  as  weU  as  the 
manager  of  a  mine  to  which  the  said  Act 
applies  was  liable  to  be  convicted  of  an 
offence  agadnst  the  Act,  in  not  complying 
trith  the  said  rules  as  to  ventilation  in  the 
mine,  wiless  he  gives  evidence  to  shew  that 
he  had  to  the  best  of  his  power  enforced 
the  said  rules. 

Oasi  stated  under  20  &  21  Vict.  o.  43, 
by  the  stipendiaiy  magistrate  for  the  Pot- 
teries. 

At  a  Pettj  Session  holden  at  Longrton, 
in  Staffordshire,  on  the  27th  of  November, 
1878,  a  oomphunt  was  preferred  by  the 
appellant,  one  of  the  chief  inspectors  of 
mines,  against  the  respondent,  charging 
that  the  respondent  being  the  agent  of  a 
certain  colliery  called  the  Western  Coyney 
colliery  in  the  parish  of  Caverswall,  in  the 
coonty  of  Stafford,  did  not  cause  an  ade- 
quate amount  of  ventilation  to  be  con- 
stantly produced  in  the  mine  of  the  said 
colliery  to  dilute  and  render  harmless 


noxioos  gases  to  such  an  extent  that  the 
working  places  of  the  shafts,  levels, 
stables  and  workings  of  such  mine  and 
the  travelling  roads  to  and  from  socb 
working  places,  should  be  in  a  fit  state 
for  working  and  passing  therein,  con- 
trary to  the  provision  of  tiie  statute. 

The  statute  under  which  the  said 
proceedings  were  instituted  was  the  Coal 
Mines  Regulation  Act,  1872  (35  A  36 
Vict.  c.  76),  s.  51  of  which  enacts,  "  The 
following  general  rules  shall  be  observed 
so  far  as  is  reasonably  practicable  in 
every  mine  to  which  this  Act  applies. 

(1).  "  An  adequate  amount  of  ventila- 
tion shall  be  constantly  produced  in  every 
mine  to  dilute  and  render  harmless 
noxious  gases  to  such  an  extent  that  the 
working  places  of  the  shafts,  levels,  stables 
and  workings  of  such  mine  and  the  tra- 
velling roads  to  and  from  such  workmg 
places  shall  be  in  a  fit  state  for  working 
and  passing  therein." 

(31).  "Every  person  who  contravenes 
or  does  not  comply  with  any  of  the  general 
rules  in  this  section  shall  be  guilty  of  an 
offence  against  the  Act,  and  in  the  event 
of  any  contravention  of  or  non-compliance 
with  any  of  the  said  general  rules  in  the 
case  of  any  mine  to  which  this  Act  ap- 
plies, by  any  person  whomsoever  being 
proved,  the  owner,  agent  and  manager, 
shall  each  be  guilty  of  an  offence  against 
this  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means  by  publishing 
and  to  the  best  of  his  power  enforcing 
the  said  rules  and  regulations  for  the 
working  of  the  mine  to  prevent  such  con- 
travention or  non-compliance." 

Every  person  who  is  guilty  of  an  offence 
i^ainst  this  Act  is  by  the  60th  section  of 
such  Act  made  liable  to  a  penalty  not  ex- 
ceeding, if  he  is  an  owner,  agent  or 
manager,  20L 

The  said  mine  was  a  mine  to  which  the 
said  Act  applies. 

The  respondent  was  the  agent  of  the 
said  mine. 

One  Qeorge  Hollins  was  at  the  date  of 
the  proceedings  the  duly  appointed 
manager  of  the  said  mine,  and  he  held  a 
oertifioate  of  the  said  Coal  Mines  Begnla- 
tion  Act. 

On  the  12th  of  October,  1878,  Mr.  S. 
B.  Gilroy,  the  assistant  inspector  of  mines 
for  the  district,  visited  the  said  colliery 
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and  found  that  the  ventilation  of  the  said 
mine  was  defective  and  inadequate,  the 
defect  being  caused  by  a  &11  in  the  roof 
of  the  said  mine,  and  he  thereapon  gave 
directions  to  the  respondent,  who  accom- 
panied the  said  S.  B.  Gilroy  in  the  absence 
of  the  manager  to  have  the  same  re- 
medied, which  the  respondent  promised 
shoald  be  done. 

On  the  Ist  of  November  the  said  S.  B. 
CKlroj  as  such  assistant  inspector  exa- 
mined the  said  mine  again,  and  still  fonnd 
the  ventilation  defective  and  ioadeqnate 
for  the  safe  working  of  the  said  mine,  and 
that  nothing  had  been  done  for  the  par- 
pose  of  removing  the  said  fall  or  improv- 
ing the  ventilation,  and  thereapon  the 
said  appellant  instituted  proceedings  both 
against  the  respondent  and  the  said 
George  Hollins,  the  certificated  manager, 
for  snch  offence. 

It  was  proved  by  the  evidence  that  the 
ventilation  in  the  said  mine  was  defec- 
tive and  inadequate,  and  that  in  conse- 
quence thereof  ihe  working  places  in  the 
said  mine  were  not  in  a  fit  state  for  work- 
ing and  passing  therein. 

it  was  also  proved  by  the  evidence 
that  the  said  C^rge  Hollins  was  a  duly 
certificated  manager  of  the  said  mine,  and 
that  the  said  mine  was  worked  nnder  his 
directions.  It  was  also  proved  that  the 
said  respondent  was  this  agent  of  the 
said  mine,  and  that  oooasionially  in  the 
temporary  absence  of  the  said  G«orge 
Hollins,  which  was  about  two  days  per 
week,  he  g;ave  certain  directions  for  the 
management  of  the  said  mine. 

The  magistate  convicted  the  said  G^rge 
Hollins  as  the  certified  manager  of  the 
said  mine,  who,  in  his  judgment,  was  re- 
sponsible for  tiie  said  offence,  and  fined 
him  the  snm  of  152.  and  costs  for  the  said 
offence,  which  the  said  Qeorge  Hollins 
dnly  paid,  and  the  magistrate  dismissed 
the  summons  against  the  respondent. 

It  was  contended  on  the  part  of  the 
appellant  that  npon  the  above  mots  having 
been  proved,  the  magistrate  was  bound 
under  the  provisions  of  the  Slst  section 
of  the  said  Act  to  convict  the  respondent 
as  the  agent  of  the  said  mine  as  well  as 
Oeorge  Hollins,  the  certified  manager, 
but  the  magistrate  held  that  as  the  said 
George  Hollins  had  already  been  fined 
for  the  offence,  he  had  no  right  to  convict 
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the  respondent  as  such  agent  as  aforesaid 
for  the  same  offence. 

Oorst,  for  appellant. — The  magistrate 
seems  to  have  considered  that  there  must 
be  a  mens  rea  to  convict  a  person  of  an 
offence  against  this  Act.  That  is  not  so 
and  by  this  51st  section  of  the  Act  it  is 
expressly  enacted  that  in  the  event  of 
contravention  of  or  non-compliance  with 
any  of  the  said  general  rules,  "  by  any 
person  whomsoever  being  proved,  the 
owner,  agent  and  manager  shall  each  be 
goiliy  of  an  offence  against  this  Act." 
Here  it  was  proved  that  there  had  been 
a  contravention  of  one  of  these  rules  by 
some  one,  for  the  magistrate  has  so  found, 
and  he  has  in  consequence  convicted  the 
manager.  Then  the  respondent,  as  the 
agent  of  the  mine,  is  by  the  statute  made 
gfuilty  unless,  as  the  section  g^es  on  to 
enact,  "  he  proves  that  he  had  taken  all 
reasonable  means  by  publishing  and  to 
the  best  of  his  power  enforcing  the  said 
rules." 

[LOBD  CoLKEiDOB,  O.J. — Bvon  in  the 
case  of  special  rules  where  prima  fade 
the  person  who  broke  them  would  be  the 
person  and  the  only  person  liable,  I  see 
by  the  52nd  section  the  owner,  agent  and 
manager  is  each  also  to  be  deemed  guilty 
unless  he  proves  that  he  took  all  reason- 
able means  to  enforce  the  said  rales.] 

In  THehuMon  v.  Fletcher  (1)  which  was 
a  case  on  the  Mine  Regulation  Act,  23  & 
24  Vict.  c.  151,  it  was  sought  to  make 
the  owner  of  a  mine  liable  for  the  viola- 
tion of  the  rules  by  a  person  employed 
by  him,  but  the  Court  held  that  he  was 
not  so  liable  in  the  absence  of  any  per- 
sonal default  on  his  part,  and  the  Court 
were  induced  very  much  to  come  to  that 
decision  in  consequence  of  the  present 
Act  shewing  that  the  Legislature  had 
not  by  the  former  Act  intended  to  make 
a  person  liable  for  a  penalty  in  the  ab- 
sence of  mens  rea.  In  the  conclusion  of 
his  judgment  Keating,  J.,  there  stated — 
"  I  may  say  that  I  think  the  subsequent 
legislation  on  the  subject  fortifies  the 
view  that  I  take  of  the  construction  of 
the  former  Act.  It  is  provided  by  the 
35th  and  36th  Vict.  o.  76  in  several  of 
its   sections    that  in  the  event  of  any 

(1)  48  law  J.  Bep.  1£.0.  26;  «.  c  Law  Rep, 
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Wgnnt  T.  IWrett»r,  OJ'. 


conixavention  of  the  proviBionfl  of  the 
Act  the  owner,  agent  and  manager  of  the 
mine  shall  eaoh  be  gnilty  of  an  ofiEence 
against  the  Act,  unless  he  proves  that  he 
had  taken  all  reasonable  means  to  pre- 
vent such  contravention.  This  ia  an  ex- 
plicit enactment  in  pari  materia,  and  it 
appears  to  me  to  snpport  the  view  which 
the  Conrt  takes  of  the  intention  of  the 
Legislature  in  23  4  24  Vict.  c.  161." 
No  counsel  appeared  for  the  respondent. 

LOBD  GOLBBIDOK,  G.J. — Oar  decision 
must  be  in  &your  of  the  appellant.  Par- 
liament has  passed  the  Mst  section  in 
the  shape  in  which  it  is  now  enacted,  and 
by  it  plainly  intended  to  compel  obser- 
vance of  the  roles  which  are  there 
enacted.  The  agent  of  the  mine  as  well 
as  the  manager  has  to  enforce  those 
rules,  and  the  Act  makes  him  gnilty  of 
an  offence  against  the  Act^  if  he  has  not 
at  least  taken  means  to  the.  best  of  his 
power  to  enforce  them.  That  section 
enacts  that,  prima  faoie,  the  owner,  agent 
and  manager,  are  eaoh  responsible  for  the 
rules  being  enforced,  and  it  lies  on  each 
of  them  to  shew  that  they  have  in  this 
respect  discharged  such  ^ty  to  the  best 
of  their  power. 

Lnf  DLBT,  J. — I  am  of  the  same  opinion. 
There  might  be  a  separate  duty  on  the 
manager  from  that  which  the  agent  has 
to  discharge  with  respect  to  these  rules, 
but  here  that  is  not  so.  What  we  have  to 
do  is  simply  to  construe  this  enactment 
according  to  its  langoage,  which  is  very 
plain.  The  51st  section  makes  it  an 
offence  against  the  Act,  that  there  has 
been  an  offence  by  some  one  else.  That 
would  seem,  prima  fade,  to  be  a  very  un- 
just thing,  but  the  Legislature  remedies 
that  by  saying  that  if  you  can  shew  you 
have  taken  means  to  the  best  of  your 
power  to  enforce  the  rules  yon  shall  not 
be  liable.  It  appears  to  me  that  the  lan- 
guage of  the  enactment  is  too  strong  to 
be  got  over.  The  case  must,  therefore, 
be  remitted  to  the  magistrate  to  be  dealt 
with  by  him  accordingly. 

Cote  remitted  to  the  Justices. 
Solicitors  to  the  Trassniy,  for  appellants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.    ItHE     QUEBlf    V.    TH«    JTJSTICB8    OF 

May  8.  J  wiltshibh. 

Poor  Bate — VahtaHon  List — Appeal — 
UrUon  Assessment  Oonvmittee  Amendment 
Act,  1862  (27  ^  28  Viet.  e.  89), «.  1— 
Objection  to  Valuation  List  before  Rate 
made — Refusal  of  Belief  by  Oommiltee — 
PubUeation  of  Rate— Necessity  of  Second 
Appearance  before  OommiUee  after  mcMng 
of  Rate — Nextpraeticable  Sessions — Statute 
17  Geo.  2.  c.  38.  s.  4 

By  the  Union  Assessment  OommiUee 
Amendment  Act  (27  ^  28  Viet.  e.  39),  s.  1, 
it  is  enacted  thai  no  person  shall  appeal  to 
sessions  against  a  poor  rate,  made  in  con- 
formity with  the  valuation  list  approved 
by  the  assessment  committee,  wdess  he  shall 
have  given  to  such  committee  notice  of  ob- 
jection against  the  list,  and  shaM  have  failed 
to  obtain  such  relief  in  the  matter  as  he 
deems  just : — 

Held,  that  a  person  who  has  given  notice 
of  objection  to  a  valuation  Ust,  and  failed  to 
obtain  relief  from  the  assessmsnt  committee, 
before  a  poor  rate  is  aeiuaUy  made  in  con- 
formity  with  the  list,  need  not,  vnder  27  ^ 
28  Vict.  e.  89.  «.  1,  maike  fresh  applieation 
for  relief  to  the  assessntent  committee  aftvr 
the  rate  is  made,  as  a  condition  precedent 
to  an  appeal  against  the  rate. 

This  was  an  application  for  a  writ  of 
mandamus  directed  to  the  jostioes  of 
Wiltshire,  commanding  them  to  enter  and 
respite  an  appeal  at  sessions  against  a 
poor  rate  made  on  the  23rd  of  May,  1878. 

The  appellants  were  the  Great  Western 
Railway  Company,  and  the  respondente 
the  overseers  of  the  parish  of  Stratton 
St.  Margaret,  in  the  county  of  Wilts,  and 
the  assessment  committee  of  the  High. 
worth  and  Swindon  Union.  The  respon. 
dente  on  the  13th  of  April,  1878,  deposited 
a  valuation  list  of  certain  hereditomente 
in  the  parish,  in  which  list  certain  pro- 
perty of  the  appellants  was  rated.  On 
the  11th  of  May,  1878,  notice  of  objection 
was  given  by  the  appellants  to  the  assess- 
ment committee  to  the  amount  at  which 
the  property  was  valued  in  the  list.  On  the 
15th  and  the  22nd  of  May  the  assessment 
committee  held  meetings,  and  refused  to 
grant  the  appellants  any  relief.      On  the 
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The  Queen  y.  The  Jiuiicei  qf  Wiltthire,  Q.B. 
23d  of  May  the  respondents  nukde  a  poor 
rate,  and  assessed  the  appellants  to  the 
same  according  to  the  rateable  value  of 
their  property  appearing  in  the  valuation 
list.  The  rate  was  dnly  pablished  on  the 
26th  of  May,  and  demand  made  npon  the 
appellants  on  the  28th  of  May.  The  next 
meeting  of  the  assessment  committee  after 
the  making  and  publication  of  the  rate 
was  held  on  the  12th  of  Jane,  1878,  and 
the  next  Quarter  Sessions  for  the  county 
of  Wilts  was  held  on  the  2nd  of  July, 
1878.  Twenty-one  days'  notice  of  appeal 
to  the  assessment  committee  is  required, 
so  that  if  it  was  necessary  to  g;ive  the 
assessment  committee  fresh  notice  of  ob- 
jection after  the  malring  of  the  rate,  the 
appellants  could  not  have  given  the  pro- 
per notice  in  order  to  appeal  to  the  ses- 
sions held  on  the  2nd  of  July.  On  the 
31st  of  July,  1878,  the  appelhmts  gave  a 
second  notice  of  objection  to  the  valuation 
list  to  the  assessment  committee,  who,  on 
the  4ith  of  September,  refused  to  grant 
any  relief  to  the  appellants.  The  appel- 
lants, on  the  17th  of  September,  gave 
notice  of  appeal  to  the  Michaelmas  Ses- 
sions ;  and,  in  pursuance  of  such  notice, 
application  was  made  at  the  Wilts  Quar- 
ter Sessions  held  on  the  16th  of  October 
to  enter  and  respite  the  appeaL 

The  sessions  decided,  after  argument, 
that  they  had  no  jurisdiction  to  enter  and 
respite  the  appeal,  on  the  ground  that  the 
appellants  should  have  appealed  to  the 
sessions  held  on  the  2nd  of  July. 

Webster  {Lopes  with  him)  moved  for  a 
rule  nisi  for  a  mandamus.^ — The  question 
turns  on  the  construction  of  27  &  28  Vict. 
c.  39.  8. 1  (1).     The  fact  of  the  appellants 

(1)  By  the  Union  Assessment  Committee 
Amendment  Act  (27  &  28  Vict  c.  39),  after  recit- 
ing that  it  is  expedient  to  amend  the  Union  Assess- 
ment Committee  Aet,  1862,  in  regard  to  appeals 
against  poor  rates,  and  to  make  farther  proTisions 
for  securing  correct  and  uniform  yalnations  of  the 
property  liable  to  be  asBessed  to  the  relief  of  the 

r:,  it  is  enacted  that  "  Before  any  appeal  shall 
heard  by  any  Special  or  Quarter  Sessions 
against  a  poor  rate  made  for  any  parish  contained 
in  any  nnion  to  which  the  Union  Assessment  Com- 
mittee Act,  1862,  applies,  the  appellant  shall  give 
twenty-one  days'  notice  in  writing  previons  to  the 
Specitu  or  Qoarter  Sessions  to  which  such  appeal 
is  to  be  mode  of  the  intention  to  appeal,  and  the 
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having  stated  their  objection  to  the  valua- 
tion £st  to  the  assessment  committee 
before  the  approval  of  the  list  by  such 
committee  did  not  relieve  them  from  the 
necessity  of  objecting  to  the  list  after  the 
making  of  the  rate  on  the  basis  of  it,  as  a 
condition  precedent  to  an  appeal  against 
the  rate.  The  case  is  governed  by  the 
decision  in  The  Queen  v.  The  Chreai 
Western  EaiUeay  Oompcmy  (2).  It  was 
then  decided  that  the  object  of  27  &  28 
Vict.  c.  89.  8.  1,  was  to  give  an  assess- 
ment committee  the  opportunity  of  con- 
sidering the  validity  of  the  objections  to 
the  rate  before  they  incur  the  expense  of 
making  themselves  respondents  to  an 
appeal  at  sessions.  Here,  inasmuch  as 
the  rate  was  pablished  on  the  26th  of 
May,  and  the  next  meeting  of  the  com- 
mittee was  held  on  the  12  th  of  June,  it 
was  impracticable  to  appeal  to  the  July 
Sessions,  because  a  decision  could  not  be 
obtained  in  time  to  enable  the  appellants 
to  give  the  requisite  twenty-one  days' 
notice  of  appeal  to  the  sessions.  He 
also  cited  2%e  Qtteen  v.  Tlie  Justices  of 
Derbyshire  (3)  and  The  Queen  v.  Biggles- 
wade (4). 

Arthur  Charles  {BavenhiU  with  him), 
for  the  respondents,  shewed  cause  in  the 
first  instance. — The  July  Sessions  were 
the  next  practicable  sessions  under  17 
G«o.  2.  o.  88.  B.  4.  A  fresh  application  to 
the  committee  on  the  part  of  the  appel- 
lants after  the  making  of  the  rate  was 


grounds  thereof  to  the  assessment  committee  of 
such  union ;  provided  that  after  the  1st  of  Augnst 
next  no  person  shall  be  empowered  to  appeal  to 
any  sessions  against  a  poor  rate  made  in  conformity 
with  the  Taluation  list  approved  of  by  such  com- 
mittee, unless  he  shall  have  given  to  such  commit- 
tee notice  of  objection  Hgainst  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  matter 
as  he  deems  just ;  and  which  objection,  after  notice 
given  at  an^  time  in  the  manner  prescribed  by  the 
said  Act  with  respect  to  objections,  the  committee 
shall  hear,  with  &1  power  to  call  for  and  amend 
such  list,  although  the  same  has  been  approved  of 
and  no  subsequent  list  has  been  transmitted  to 
them,  and  if  they  amend  the  same  shall  give  notice 
of  such  amendment  to  the  overseers,  who  shall 
thereupon  alter  their  then  current  rate  accord- 
ingly." 
^2)  38  Law  J.  Sep.  HO.  89;  s.  c.  Law  Bep.  i 
>  838* 


(8)  25  Law  Times,  N.S.  48. 
^4)  21  Law  Times,  SJB.  494. 
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The  QiieM  t.  The  Jtutioee  <if  Watekire,  Q.S. 
qtdte  xiniiecesBary  under  the  circum- 
stanoes,  and  the  appellants  shoiild  there- 
fore have  g^ven  their  notice  of  appeal  to 
the  Jnly  Sessions.  Having  failed  to  do 
this  they  lost  the  right  of  appeal  The 
Queen  v.  The  Oreat  Western  BaUway  Com- 
pany (2)  is  distingaishable.  There  a 
second  rate  was  made  while  an  appeal  was 
pending  against  the  first  rate,  and  it  was 
held  that,  inasmuch  as  an  entirely  new 
state  of  things  might  hare  arisen  since 
the  making  of  the  first  rate,  a  fresh  notice 
of  objection  to  the  list  onght  to  have  been 
given.  Here  there  was  only  one  rate  in 
qnestion,  the  valuation  remained  onal- 
tered,  and  any  farther  application  to  the 
committee  was  quite  niinecessaiy. 

Webster  replied. 

GOOKBUBN,  L.C.  J. — I  am  of  opinion  that 
this  rule  must  be  discharged.  The  ques- 
tion turns  on  the  1st  section  of  the  Union 
Assessment  Committee  Amendment  Act. 
Under  the  Union  Assessment  Committee 
Act,  1862,  a  person  could  appeal  against 
a  rate  founded  upon  a  valuation  list  ap- 
proved by  the  assessment  committee, 
without  having  taken  objection  before  the 
assessment  committee  to  the  Ust.  The 
later  Act  says  that  no  appeal  shall  be 
made  against  a  poor  rate  made  in  confor- 
mity with  the  list  unless  notice  of  objec- 
tion to  the  list  shall  have  been  given  to 
the  assessment  committee  and  the  party 
shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just.  That  was  a 
salutary  provision,  intended  to  provide  a 
summary  remedy  in  place  of  the  more  ex- 
pensive process  of  having  to  go  to  Quarter 
Sessions  to  appeal  against  a  valuation  list. 
Under  the  older  Act  it  was  competent  to 
the  party  objecting  to  the  assessment  to 
appeal  to  the  sessions  without  going  be- 
fore the  assessment  committee;  but  by 
the  27  A  28  Vict.  c.  39,  the  Legislature 
provided  that  it  should  be  a  condition 
precedent  to  the  right  of  appeal  to  the 
sessions  that  a  party  has  been  before  the 
assessment  committee  and  has  fiuled  to 
get  the  relief  which  he  required.  Mr. 
Webster  contended  that  though  the  party 
may  have  gone  before  the  assessment 
committee  in  the  first  instance  and  sought 
lelief  once,  he  is  bound  to  go  again 
through  the  same  prooeea  as  aooa  u  the 


rate  is  made  before  he  has  a  right  to  ap- 
peal. It  seems  to  me  that  the  Legislature 
could  never  have  intended  anything  so 
absurd,  and  I  should  struggle  to  the  ut- 
termost before  arriving  at  a  conclusion  so 
unjust.  It  is  said,  however,  that  we  are 
bound  by  the  decision  in  The  Queen  v.  The 
Oreat  Western  Baihoay  Oompany  (2).  It 
was  there  held  that  though  the  list  stands 
good  until  a  fresh  one  is  made,  with  re- 
spect to  each  rate  made  upon  such  list  a 
party  intending  to  appeal  must  challenge 
the  valuation  list  afi«sh.  I  own  that  the 
discussion  which  has  taken  place  during 
the  argument  has  somewhat  shaken  my 
confidence  in  the  correctness  of  the  deci- 
sion in  that  case,  but  it  is  distinguishable 
from  the  present  one.  I  think  it  possible 
that  the  Leg^lature,  though  they  meant 
the  list  to  be  permanent  until  a  new  one 
is  made,  may  have  provided  that,  before 
a  party  can  appeal  against  each  successive 
rate,  he  must,  in  respect  of  each  such 
rate,  have  endeavoured  to  obtain  relief  by 
taking  objection  to  the  list  upon  which 
such  rate  is  based  before  the  assessment 
committee.  It  seems  to  me,  therefore, 
that,  without  overruling  The  Queen  v.  The 
Oreat  Western  Bailioay  Oompany  (2),  we 
may  g^ve  effect  to  the  intention  of  the 
Legislature  by  saying  that,  when  a 
second  rate  is  not  in  question,  a  party 
who  has  been  once  before  the  assessment 
oonunittee  and  fiuled  to  obtain  relief  is  in 
a  position  to  {^peal  to  the  next  practicable 
sessions.  Here,  therefore,  the  appellants 
ought  to  have  appealed  to  the  July  Ses- 
sions, and  consequently  the  present  appli- 
cation cannot  be  entertained. 

Lopes,  J. — I  have  nothing  to  add  to 
what  has  been  said  by  my  Lord. 

Bale  refuted. 


Soliciton — R.  XeUon,  for  appellants ;  Few  &  Co., 
agenta  for  Bradfoid  &  Foote,  Swindon,  for 
respondentB. 
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[m  THE  COMMON  PLEAS  SIVI8I0N.] 

THI    OOMPAKT    OV    TH>    PBO- 
PRIET0B8  or  THI  SHIFFULD 

1879.  WATKBWOBES    (a|>pe{{an<») 

Mar.  14,18.'     v.  wtlkinson  (r«ipon<2«n<). 

THX    8iUE   V.    OOBBIUaS    (r6- 

.  «pon<2en<). 

TTrtfer— TTofcrttwAw  OJatww  .del,  1847 
(10  if  11  Ftrf.  c.  17)— Swjwty  0/  TFofer  to 
T3.(M»e»  —  Supply  after  Water  had  been 
ttoppedfor  Arreare  of  Water-rate. 

Where  *»  eoneequenee  of  a  neglect  to  pay 
ihe  water-rate  due  to  a  wateneorke  com. 
pany,  the  eompawy,  in  exereiie  of  the  power 
given  them  by  eeetion  74t  of  the  Waterworks 
Olamee  Act,  1847  (10  ^  11  Viet.  e.  17), 
haiee  out  off  tite  oemtmmieation  pipe  be- 
tween their  pipe*  amd  the  home  in  respect 
of  whioh  the  rate  was  payable,  the  owner 
or  oeoupur  of  ivch  house  is  not  enOUed  to 
reeeine  a  supply  of  water  (althoiigh  he  pays 
or  tenders  tA«  *ptUer  rate  for  the  same),  nor 
are  the  eompany  liable  to  the  penalty  im- 
posed by  eeetion  48  for  negleeOng  or  re- 
fusing to  furnish  sueh  owner  or  oeevpier 
with  a  supply  of  water,  until  the  eommvnii- 
eation  pipe  has  been  restored,  and  there  is 
nothing  in  that  Act  to  compel  the  eompany 
to  restore  the  same. 

Semble,  tfie  eompany  have  no  right  to 
refuse  to  allow  the  restoration  of  the  con- 
necting pipe  and  the  supply  of  water  untU 
bygone  rates  have  been  paid. 

The  following  are  the  material  JMsts  of 
Uie  oase  in  the  first  of  the  above  appeals 
stated  for  the  opinion  of  the  Gonrt  by  the 
polioe  magistrate  for  the  borongh  of 
Sheffield. 

Bj  an  information  laid  on  the  26th  of 
November,  1878,  the  above-named  Walter 
Wilkinson  complained  that  on  the  9th  of 
November,  1878,  he  being  the  owner  of 
a  dwelling-hoiue,  No.  12,  Kaye  Pkoe, 
Barber  Koad,  in  the  said  borongh,  and 
then  having  laid  commnnicafcion  pipes 
and  done  toe  necessary  works  and  ten- 
dered the  water-rate  payable  in  respect 
thereof  as  required  by  law,  did  demand 
from  the  water  company  a  sufficient  supply 
of  water  for  domestic  purposes  for  the 
said  dwelling-house,  and  that  the  water 
company  had  neglected  and  refused  to 
give  such  supply  oonbary  to  the  stotnte. 
Vui.  «.— M.O. 


The  water  company  were  thereupon  sum- 
moned to  appear  at  the  Town  Hall, 
Sheffield,  to  answer  the  information. 

On  the  hearing  of  the  summons  it  ap- 
peared that  the  annual  value  of  tlus 
No.  12,  Kaye  Place,  does  not  exceed  101. 
That  it  is  one  of  a  group  of  houses,  and 
that  by  about  October,  1877,  the  com- 
munication pipes  for  bringing  the  water 
from  the  oompmny'smain  pipes  in  the  street 
into  the  house  were  laid  down  to  it  with 
the  restof  the  group  under  an  arrangement 
nearly  answering  to  a  full  carrying  out  of 
the  provisions  of  sections  44  and  47  of 
the  Waterworks  Clauses  Act,  1847  (10  & 
11  Vict.  c.  17),  and  so  long  as  the  water, 
rates  payable  therefor  should  be  duly 
paid  the  occupier  of  the  house  was,  in 
the  language  of  section  44,  entitled  to 
have  a  sufficient  supply  of  water  for  his 
domestic  purposes. 

At  Lady-day,  1878,  David  Kaye  was 
owner  of  this  house,  and  as  suoh  liable  in. 
respect  of  it  to  the  provisions  of  section 
72  of  the  Waterworks  Clauses  Act,  1847. 
The  water-rate  for  the  then  past  quarter 
year,  which  had  ended  on  the  25th  of 
March,  was  paid  in  accordance  with  an 
accustomed  practice  of  the  Sheffield 
Waterworks  Company. 

When  Midsummer-day,  1878,  came,  no 
payment  was  made  of  water-rate  either 
for  the  then  past  quarter  year,  or  for  the 
quarter  then  oommenoing  or  for  any  other 
period.  In  tJie  quarter  year  from  Mid- 
summer-day to  Michaeunas-day,  1878, 
these  further  events  took  place.  On  the 
6th  of  August  David  Kave  filed  a  petition 
in  the  County  Court  for  liquidation  of  his 
affairs,  and  Mr.  Pearson  was  appointed 
by  the  Gonrt  receiver  of  property,  ice., 
under  the  Bankruptoy  Act,  1869.  ItLhen 
appeared  that  this  house  (with  eight 
others)  had  been  mortoaged  by  David 
Kaye  to  the  Alliance  Benefit  Building 
Society  by  deed  dated  the  2lBt  of  June, 
1878,  under  which  the  mortgagor  was  to 
remain  in  occupation  of  one  of  the  other 
houses,  and  a  tenant  of  his  in  occupation 
of  this  No.  12,  but  tiie  mortgagees  had 
power  to  enter  and  sell  in  the  event  of 
proceedings  in  liquidation  taking  place 
The  result  was  that  the  mortgagees  mter- 
vened  on  or  immediately  after  the  6th  of 
August,  made  Mr.  Peanon  their  ageut, 
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Should  Watennorkt  r.  Wilkinton,  C.P, 

and  gave  the  tenants  notice  to  pay  their 
rents  to  him  as  such  agent  for  them. 
Meanwhile  the  water-rate  for  the  past 
quarter  year  remained  unpaid,  and  also  a 
portion  of  the  then  current  quarter  year 
had  ran  out,  that  is,  the  time  from  the 
24th  of  June  to  the  6th  of  August.  TSo 
water-rate  had  been  paid  for  it,  much  less 
for  the  whole  current  quarter  year. 

On  the  14th  of  Augtist,  1878,  the  water 
company  stopped  the  water  from  flowing 
into  the  house  by  cutting  the  communi- 
cation pipe. 

At  Midiaelmas,  1878,  a  fresh  quarter 
year  began,  but  no  water-rate  was  paid 
or  tendered  by  any  one,  and  on  the  6^  of 
November  the  mortgagees  sold  the  house 
with  other  properly  to  Mr.  WiUdnson, 
the  respondent. 

The  case  set  out  a  correspondence 
which  had  taken  place  between  the  ma- 
na^r  of  the  water  company  and  the 
sohcitors  for  the  mortgagees,  and  after 
the  sale  to  Mr.  Wilkinson,  between  him 
and  the  company  and  between  his  solici- 
tors and  the  company,  with  reference  to 
reconnecting  the  pipe  and  famishing  a 
supply  of  water  to  the  house ;  the  result 
of  which  was  that  the  company  refused 
to  reconnect  the  pipe  and  allow  the  water 
to  flow  into  the  premises  until  not  only 
the  current  quarter's  rate,  but  the  rates 
in  arrear  were  paid,  but  they  agreed  to 
dispense  with  a  formal  tender  of  the 
quarter's  rate  in  respect  of  the  supply  of 
water  to  the  house  which  the  respondent 
asked  for. 

The  water  company  never  laid  the 
water  on  to  the  house  again,  and  no  one 
paid  any  water-rate  for  the  quarter  year 
from  Lady-day  to  Midsummer-day  or  for 
any  subsequent  time. 

On  the  hearing  of  the  information,  it 
was  contended  by  counsel  for  the  appel- 
lants that  upon  the  above  &ot8  Mr.  Wil. 
kmson  was  not  entitled  to  have  the  water 
put  on  again  without  paying  the  water 
company  their  claims  for  arrears  of  rates. 
He  also  contended  that  the  case  was  not 
one  for  a  complaint  under  section  43  of 
the  Act.  It  was  contended  for  the  re- 
spondent that  Mr.  Wilkinson  was  not 
bound  to  pay  the  arrears  of  rates,  and 
that  the  complaint  was  properly  made 
imder  section  43  of  the  Act, 


,  The  magistrate  was  of  opinion  that  the 
company  had  no  right  to  stop  the  supply 
of  water  for  arrears  of  past  quarters'  rtiies 
as  against  any  other  person  than  the 
actual  de&ulter,  whether  taking  title 
through  him  or  not,  and  that  the  respon- 
dent, on  the  12th  of  November  upon 
tender  of  the  whole  of  the  rate  for  the 
current  quarter  from  Michaelmas  to 
Christmas,  1878,  became  entitled  to  be 
supplied  with  water  for  the  rest  of  the 
current  quarter,  without  paying  the  rates 
for  wther  of  the  past  quarters,  and  that 
on  the  company  neglectmg  or  refusing  to 
famish  In'm  with  the  suppy  of  water,  his 
cause  of  complaint  t^ainst  them  came 
within  section  43. 

The  magistrate  accordingly  decided 
that  the  company  had  incurred  a  penalty 
of  101.  under  section  43  of  the  Axst,  and 
had  also  forfeited  under  section  43  the 
sum  of  408.  to  Mr.  Wilkinson  for  each  of 
the  fourteen  days  between  the  12th  and 
26th  of  November,  1878,  and  he  ordered 
that  the  company  should  pay  these  sums, 
making  altogether  382.,  and  certain  costs. 

In  the  second  of  the  above  appeals  it 
appeared  from  the  case  that  the  respon- 
dent, Gorbidgre,  was  the  occupier  of  a 
dwelling-house  in  92  Division  Street,  of  a 
greater  annual  value  than  102.  One  Biggs, 
who  had  been  the  former  occupier,  filed  his 
petition  for  liquidation,  and  left  in  Sep- 
tember, 1878,  owing  14«.  4d.  for  two 
quarters'  water-rate.  Corbidge  was  ap- 
pointed receiver  of  Biggs's  estate,  and 
he  took  possession  of  the  house,  and 
was  accepted  as  tenant  in  the  plaoe 
of  Bigffs.  On  the  23rd  of  October, 
1878,  we  company  out  off  Uie  con- 
necting pipes  and  stopped  the  supply 
of  water  to  the  house.  On  the  8ui  ot 
November  following  Corbidge  tendered 
the  current  quarter's  rate  in  advance,  and 
required  the  company  to  supply  him  wiili 
water,  but  he  did  not  offer  to  pay  the 
expense  of  restoring  the  connecting  pipe. 
In  other  respects  l£e  case  was  similar  to 
that  of  the  case  of  Wilkinson. 

The  magistrate  decided  that  Corbidge 
was  an  occupier  within  the  meaning  of 
the  Act,  and  that  under  section  43  the 
company  were  liable  to  a  penalty  of  10!., 
and  to  forfeit  40«.  a  day  for  ten  days,  and 
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ordered  them  to  pay  these  Boms,  amoxmt- 
infftogeUier  to  802. 

The  two  appeels  in  each  case  were 
argued  by 

Ome  (OyrU  Dodd  with  him),  for  the 
appeUants. 

Tenacmt  argaed  for  the  respondent, 
Wilkinson,  bat  no  one  appeared  for  the 
respondent  Gorbidge. 

Our.  ado.  mM. 

BBixwBLL,  L.J.,  (on  liarch  18). — I 
have  come  to  the  oonclasion  that  these 
conviotions  cannot  be  sustained.  The 
information  is  fonnded  apon  the  43rd 
section  of  10  it  11  Yiot.  o.  17,  which  aays 
(iM^ying  oat  words  not  important  for  the 
present  qnestipn)  that' if  the  ondertakers 
"  neglect  or  refuse  to  famish  to  any 
owner  or  occupier  entitled  under  this 
or  the  special  Aot  to  receive  a  supply  of 
water  during  any  part  of  the  time  for 
which  the  rates  for  such  supply  hare 
been  paid  or  tendered,"  then  they  are 
liable  to  the  penalty  which  the  learned 
ma^trate  has  awarded  against  them. 

^e  qneetion  here  is  whether  they  hare 
so  refused  to  supply  a  person  entitled. 
In  one  sense  they  hare  refused,  no  doubt, 
that  is  to  say,  they  have  not  supplied  the 
water,  but  whetluor  it  is  a  refusal  under 
the  statute  may  be,  to  my  mind,  a  matter 
of  some  doubt,  because  as  matters  stood 
when  they  were  called  upon  to  supply  it, 
they  could  not  supply  it  inasmuch  as  the 
connecting  pipe  was  cut  off.  However, 
I  will  treat  it  as  a  refusal,  and  the  ques- 
tion then  is,  was  the  respondent  a  person 
entitled  under  the  Act  to  receive  a  supply 
of  water  F  Now  it  appears  to  me  that 
persons  entitled  under  the  Act  come  under 
two  classes  described  in  the  succeeding 
sections.  The  first  of  those  is  given 
in  the  44th  section,  which  enacts  that 
where  a  house  is  of  less  value  than  102., 
upon  a  certain  requisition  being  made,  the 
undertaken,  that  is  to  say  the  company, 
shalllay  down  conununication  pipes,  and 
it  proceeds  to  say  that  upon  such  pipes 
bemg  laid  down  and  other  things  takmg 
place  as  therein  described,  "  the  occupier 
of  such  house  shall  be  entitled  to  have  a 
snfiScient  supply  of  water."  The  next 
class  of  persons  is  that  described    by 
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section  48  which  says  "  any  owner  or 
occupier  of  any  dwelling-house"  who 
shall  wish  to  have  the  water  may  lay 
down  the  pipes  himself  and  make  the 
communication;  and  after  a  variety  of 
details  which  I  need  not  mention,  the 
53rd  section  says,  "every  owner  and 
occupier  of  any  dwelling-house  or  part 
of  a  dwelling-house  within  the  limits 
of  the  special  Act  shall  when  he  has 
laid  snch  communication  pipes  as  afore- 
said and  paid  or  tendered  the  water-rate 
payable  in  respect  thereof,"  "  be  en- 
tided  to  demand  and  receive  from  the 
undertakers  a  sufficient  supply  of  water." 
Within  section  43  there  are,  therefore,  two 
classes  of  persons  who  are  entitled  to  have 
water,  that  is  to  say,  the  under  102.  house- 
holder, where  the  pipes  have  been  laid 
down  by  the  company  and  certain  arrange- 
mente  have  been  made,  and  the  rates  ten- 
dered, and  the  over  102.  house  owners  or 
occupiers,  where  they  themselves  have 
laid  down  the  pipes.  The  respondents 
in  these  two  cases  are  within  these  two 
classes.  The  pipes  were  laid  down  \ij  the 
company  (the  undertakers)  in  the  case 
of  Wilnnson,  and  they  were  lud  down 
by  the  owner  or  occupier  of  the  house  in 
the  case  of  Gorbidge  and  the  rates  have 
been  tendered. 

Well,  if  the  matter  had  stood  there  it  is 
quite  dear  that  the  respondento  would  have 
been  entitled  to  a  supply  of  water  within 
section  43,  and  the  appellanto  would  have 
been  liable  to  the  penalty.  Now  comes 
another  section  of  uie  Aot  of  Parliament. 
Section  74  is  this — "  If  any  person  sap> 
plied  with  water  by  the  undertakers  or 
Liable  as  herein  or  in  the  special  Aot  pro- 
vided, to  pay  the  water-rate  neglect  to 
pay  such  water-rate  "  (that  was  the  case 
here)  "at  any  of  the  times  of  payment 
thereof,  the  undertakers  may  stop  the 
water  &om  flowing  into  the  premises  in 
respect  of  which  such  rate  is  payable  by 
cutting  ofE  the  pipe  to  snch  premises,  or 
by  sucm  means  as  the  undertakers  shall 
think  fit."  Well,  under  the  power  given 
by  that  section,  the  company  did  cut  off 
such  pipe  in  the  present  case.  The  con- 
sequence is  that  the  communication  oon« 
templated  by  section  44  and  the  three 
following  sections,  and  by  section  48  and 
the  five  following  sections  does  not  exist, 
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and  the  company  are  unable  to  supply 
water  without  restoring  the  communi- 
cation,— without  what  we  may  call  "  un- 
doing the  cutting  off," — without  joining 
the  service  pipes  to  the  main,  and  I  find 
nothing  in  the  Act  of  Parliament  which 
compels  them  to  do  so,  and  that  seems 
to  me  to  dispose  of  the  case. 

I  do  not  think  one  can  say  as  a  matter 
of  right  that  they  are  bound  to  restore 
the  oommunioation,  which  could  only  be 
done  at  some  expense  (I  hare  no  notion 
at  what,  it  may  be  a  shilling  or  it  may 
be  10«.  or  20«.)>  <uid  I  find  nothing  in 
the  Act  of  Parliament  which  should  make 
them  liable  to  that  outlay  without  any 
means  of  getting  it  repaid.  That  seems 
to  me  to  make  an  end  of  the  case. 

Now  an  argument  that  might  be  used, 
and  no  doubt  a  forcible  one,  is  this — ^that 
in  that  view  any  occupier  of  a  house 
who  omits  to  pay  the  quarter's  rate  of 
2».  may  deprive  the  owner  of  that  house 
of  the  right  to  a  supply  of  water  because 
the  company  may  avail  themselves  of 
their  power  to  cat  off  the  pipes.  I  should 
say  if  that  consequence  followed  it  might 
be  a  very  hard  one,  and  I  think  the 
hardship  may  be  looked  at,  not  for  the 
purpose  of  averting  the  effect  of  the 
statute,  but  for  the  purpose  of  construing 
it,  upon  the  principle  that  the  Legislature 
must  not  be  supposed  to  pass  harsh  and 
unreasonable  Acts  of  Parliament.  But 
the  answer  to  that  argument,  even  if  it 
were  well  founded,  would  be  this — it  may 
be  hard  upon  the  owner  of  the  house  to 
lose  his  supply  of  water,  but  it  would  be 
hard  also  upon  the  company  if  they  were 
bound  to  be  at  the  expense  of  restoring 
the  communication  between  the  service 
pipes  and  the  mains,  without  any  com- 
pensation for  doing  so.  However,  al- 
though it  is  not  necessarv  to  decide  it,  I 
really  do  not  think  that  that  consequence 
follows,  and  for  this  reason — Take  the 
case  first  of  the  house  above  102.  where 
the  oommunication  is  laid  down  by  the 
owner  himself.  I  see  nothing  to  prevent 
his  doing  it  a  second  time.  There  is 
nothing  in  the  Act  which  says  if  the 
pipes  be  removed  altogether,  they  may 
not  be  laid  down  again,  and  if  the  com- 
munication were  interrupted  in  any  way, 
the  owner  of  the  pipes  I  should  think 


would  have  a  right  to  restore  that  commu- 
nication, but  I  am  not  expressing  a  leeal 
opinion  upon  a  matter  whiieh  is  not  reuly 
before  me.  In  case,  then,  the  owner 
should  restore  the  communication,  the 
loss  would  fall  upon  the  man  who  more 
naturally  ought  to  bear  it,  namely,  upon 
the  owner  of  the  premises,  the  occupier  of 
which  brought  upon  them  the  moon- 
venienoe  of  being  without  water  by  not 
paying  his  water-rate.  In  like  manner 
as  to  the  house  under  the  value  of  102. 
where  the  communication  has  been  laid 
down  by  undertakers  by  section  47,  the 
owner  or  reputed  owner  of  any  sadi 
house  where  it  has  been  so  laid  down 
may  purchase  the  pipes,  and  then  he  no 
longer  pays  the  rent  for  the  use  of  them, 
but  he  simply  pays  the  water-rate.  When 
such  owner  has  purchased  the  pipes, 
which  it  appears  to  me  he  might,  he 
would  then  be  in  the  same  situation  as 
the  owner  under  section  48  and  follow- 
ing sections,  and  would  be  at  liberty  to 
make  the  communication  himself;  and  I 
cannot  help  thinking  that  some  coun- 
tenance is  given  to  this  by  section  46, 
which  is  as  follows — "  If  the  occiu>ier 
for  the  time  being  of  the  house  in  which 
any  such  Communication  pipes  or  other 
works  and  engines  shall  have  been  laid 
down  by  the  undertakers,  refuse  to  pay 
for  a  supply  of  water,  or  if  such  house 
be  unoccupied  for  twelve  months,  the 
undertakers  may  demand  from  the 
owner  thereof  payment  of  the  amount  of 
the  principal  monev  invested  by  them  in 
providing  and  laying  down  such  com- 
munication pipes  and  other  works  and 
engines ;  and  if  such  owner  after  ten  days' 
notice  given  to  him  by  the  undertakers 
neglect  or  refuse  to  pay  such  principal 
money  the  undertakers  may  enter  the 
house  and  remove  such  pipes  and  other 
work,"  &o.,  the  result  of  which  is  this, 
that  they  cannot  in  the  case  of  a  house 
under  101.  where  they  have  laid  down 
the  pipes,  not  only  out  off,  but  at  once 
remove  their  pipes — they  nuut  wait  for 
some  time.  Whether  it  woe  in  the  oon- 
templation  of  the  Legislature,  or  whether 
as,  trequently  happens,  general  provi- 
sions are  put  in,  with  what  one  may  call 
a  general  object,  I  do  not  know,  but  it  does 
seem  to  me  under  these  various  sect  ions 
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cS  the  Act,  that  when  the  commnnioation 
is  cat  off  it  is  in  the  power  of  the  per- 
sons interested  in  the  house  to  restore 
that  oommonioation  by  laying  down 
fresh  pipes  or  by  simply  restoring  the 
oommnnication.  The  oonclnsion  I  hare 
oome  to  is  this — that  the  company  may 
cat  off  the  oommnnication  nnder  ciroom- 
atances  snch  as  stated  in  this  case,  and 
that  they  are  not  bonnd  to  restore  that 
oommnnication.  If  that  is  a  hardship 
npon  the  owners  and  the  oconpiers  of 
the  property,  it  wonld  have  to  be  set 
against  the  hardship  of  making  the  com- 
pany be  at  the  expense  of  restoring  the 
commnnioation  which  they  have  lawfully 
interrupted  nnder  their  powers  under  the 
Act  of  Parliament. 

Now  my  judgment  does  not  proceed 
npon  the  ground  that  the  appellants 
haye  a  right  to  insist  npon  their  being  no 
oommnnication  until  the  bygone  rates 
are  paid.  I  do  not  think  so.  That  was 
their  notion  nndonbtedly,  but  I  do  not 
think  that  it  is  sustainable.  The  learned 
magistrate  who  has  stated  this  case  be- 
fore ns  has  really  taken  a  great  deal  of 
pains  about  it,  and  has  arg^ned  it  very 
well  indeed;  and  I  agree  with  him  in 
thinking  it  was  not  the  intention  of  the 
Legislature  that  the  company  should  be 
at  liberiy  to  withhold  the  communication 
and  the  snpply  of  water  until  the  arrears 
of  rates  were  paid.  I  quite  agree  with 
him  in  his  reasoning  that  ample  proyi- 
sion  is  made  in  the  statute  for  their  not 
being  any  money  out  of  pocket,  for  the 
rates  are  to  be  paid  in  advance  and  really 
the  day  after  tiie  rate  in  advance  is  due, 
they  might  atop  the  communication  if 
they  thought  fit  to  do  it,  and  in  that  case 
they  would  only  have  one  or  two  days' 
snpply  of  water  upon  credit,  and  they 
would  be  entitled  to  recover  the  rate. 
They  would  have  quite  sufficient  remedies 
therefore  as  it  seems  to  me  without 
having  what  one  may  call  something  in 
the  nature  of  a  lien  npon  the  property 
for  tiie  payment  of  bygone  rates.  My 
decision  does  not  there&re  proceed  upon 
that  ground,  but  upon  the  point  adverted 
to  by  the  learned  magistrate  as  creating 
a  doubt  in  his  mind,  namely,  whether  the 
appellants  were  bound  to  restore  the 
oommnnication,   and  he  seems  to  have 
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been  of  opinion  that  they  were.  In  that 
I  cannot  agree  with  mm,  and  for  the 
reasons  I  have  given  I  think  that  ihaj 
were  not. 

There  is  another  matter  I  wish  to 
speak  about.  Wilkinson  offered  the  ex- 
pense of  restoring  the  communication,  and 
the  appellants  dispensed  with  any  formal 
tendfflr  of  it.  In  my  opinion,  they  ought 
to  have  accepted  that  offer,  because  they 
would  have  tnereby  got  all  that  they  were 
really  entitled  to ;  but  they  were  not 
bound  to  accept  it  in  point  of  law. 
WUkinson  mignt  have  a  right  to  restore 
the  communication  as  I  have  suggested, 
but  the  company  were  not  boimd  to  take 
the  price  of  it,  and  to  do  the  work  them- 
selves. Therefore  for  the  reasons  I  have 
already  given,  I  think  in  both  cases  the 
appellants  were  not  liable  to  the  penalty 
which  has  been  imposed.  The  only  dif* 
ference  between  the  two  cases  is,  that  in 
Gorbidge's  case  there  was  no  tender  of 
or  offer  to  pay  the  expense  of  restoring 
the  communication. 

It  will  be  understood  I  trust  that  I  do 
not  hold  that  the  company  have  any  lien 
for  arrears  of  rates.  If  before  they  had 
out  off  this  supply  the  current  rate  had 
been  tendered  to  them,  thOT  wonld  have 
had  no  right  to  cut  it  off,  and  would 
have  been  bound  to  supply  the  water 
although  there  might  have  been  anterior 
rates  still  due  to  them. 

As  to  the  costs,  since  the  appellants 
were  substantially  wrong,  I  should  have 
doubted  whether  the  respondents  should 
have  been  made  to  pay  the  costs,  had 
they  been  each  content  with  a  single 
penalty  of  408.  or  some  smaller  sum,  but 
as  they  chose  to  try  the  question  by  in- 
flicting penalties  to  a  large  amount  and 
in  such  a  harsh  way  as  they  have  done, 
they  must  take  the  consequences,  and 
having  failed,  must  pay  the  costs.  There- 
fore in  eaoh  case  the  appeal  must  be 
allowed  wiiji  costs. 

Lopes,  J. — ^These  two  cases  raise  qaes- 
tions  of  some  importance,  and  I  may  a&j, 
some  difficulty  under  the  Water  Works 
Glauses  Act,  1847.  The  facts  may  be 
shortly  stated  thus — Wilkinson  was  the 
owner  of  a  house  under  the  annual  value 
of  XOL    The  house  had  belonged  to  a 
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man  named  Kaye ;  it  was  mortgaged  by 
him.  The  mortgagees  sold  to  WilMnson 
on  the  6th  of  November,  1878.  At  this 
time  rates  for  several  quarters  were  in 
arrears,  and  on  the  14th  of  August,  1878, 
the  oompany,  in  exercise  of  the  power 
given  to  them  under  the  74th  section  of 
the  Act,  had  cut  off  the  pipe  to  the 
house  in  question,  and  the  ppe  was  so 
out  off  when  Wilkinson  purchased.  On 
the  12th  of  November  Wilkinson  ten- 
dered the  then  corrent  quarter's  rate, 
and  offered  to  pay  for  the  reconneotine  of 
the  pipe.  The  company  refosed  to  nir- 
nish  a  supply  of  water  until  the  arrears 
were  paid.  Wilkinson  then  summoned 
the  company  before  the  magistrates,  and 
the  company  were  convicted  under  sec- 
tion 43  of  the  Act,  and  were  subjected  to 
the  penalties  which  appear  in  the  con- 
viction. 

In  Gorbidge's  case  the  house  was  of 
more  thair  the  annual  value  of  101. 
One  Biggs  occupied  the  house  until  the 
27th  of  September,  1878,  when  he  filed 
his  petition  for  liquidation.  Corbidge 
was  then  appointed  receiver  and  lived  in 
the  house,  and  was  accepted  as  tenant  of 
the  house  by  the  owner.  On  the  23rd  of 
October,  1878,  several  water-rates  were 
in  arrear,  and  the  company  cut  off  the 
pipe  and  stopped  the  supply.  On  the  8th 
of  November  Corbidg^e  tendered  the  cur- 
rent quarter's  rate  in  advance.  The  oom- 
pany,  however,  did  not  supply  water,  and 
Corlndge  then  snmmoued  them,  and  they 
were  convicted  under  this  43rd  section, 
and  were  subjected  to  the  penalties  which 
appear  in  that  conviction. 

Now,  if  these  convictions  are  right, 
it  is  perfectiy  clear  to  me  that  they  can 
only  be  maintained  by  the  combined  effect 
of  sections  43  and  74,  but  I  do  not  think 
that  they  can  be  so  maintained.  Section 
70,  which  is  not  an  immaterial  section, 
provides  that  the  rates  shall  be  paid 
Quarterly  in  advance.  Now  this  was 
aone  for  the  protection  of  the  under- 
takers, and,  as  I  think,  the  L^islature 
did  not  intend  that  any  liabilily  should 
be  attached  to  the  property,  but  that  it 
should  be  a  personal  liability.  I  think, 
therefore,  that  there  was  no  Uen  in  re- 
spect of  any  arrears  of  rates.  Section 
74  relates  to  the  recovery  of  rates,  and 


enacts  that  if  any  person  supplied  with 
water  or  liable    to  pay  the  water-rate, 
neglects  to    pay    such   water-rate,    the 
undertakers  may  stop  the  water    from 
flowing  into  the  premises  in  respect  of 
which  such  rate  is  payable,  by  cutting  off 
the  pipe  to  such  premises.    Then  f(^w 
certain  words  which  are  not  neoooooiy 
for  me  to  cite,  and  section  43  provides 
that,  "  If  the  undertakers  "  "  neglect  or 
refuse  to  furnish  to  any  owner  or  occu- 
pier entitied"  (those  are  material  words) 
"under  this  or  the  special  Act  to  reoeire 
a  supply  of  water  during  any  part  of  the 
time  fin>  which  the  rates  for  such  supply 
have  been  paid  or.  tendered,"  they  shall 
then  be  liable  to  certain  penalties.    Now 
the  important  question  in  this  case  is  this, 
what  is  the  meaning  of  a  person  "  entitled 
to  receive  a  supply  of  water''?'    Is  it  a 
person  whose  supply  of  water  has  been 
out  off  for  non-payment  of  rates  P    I  do 
not  think  that  is  the  meaning.     I  believe 
that  section  43  refers  to  a  case  of  im- 
proper refusal  and  neglect,    when    the 
communication  is  intact  and  has  not  been 
interrupted  on  account  of  any  misfeasance 
by  a  party  entitied  to  a  water  supply. 
Such  a  person  may  be  properly  enonoh 
said  to  be  entitled,  and  in  case  of  me 
neglect  or  refusal  of  the  company  being 
then  established,   the  penalty  which  is 
spoken  of  in  that  section  would  not  be  an 
unreasonable  one.     It  is  not  immaterial 
to  consider  what  the  effect  would  be  if  a 
different  construction  were  adopted.   The 
occupiers  might  contemptuously  neglect 
to  pay  rates — they  might  oblige  the  com- 
pany to  cut  off  their  supply  of  water, 
and  then  directly  that   was  done  they 
might  tender  the  rate,  and  thereby  put 
the  company  to  the  expense  of  re-con- 
necting the  pipe ;  and  if  the  company  did 
not   furnish  a  supply   of    water,    they 
might  subject  them  to  the  penally  pro- 
vided in  this  43rd  section.     No  doubt  it 
may  be  said  that  a  hardship  is  imposed 
upon  the  owner  and  occupier  if  the  con* 
stiTuction  which  we  thins  this   section 
ought  to  receive  is  the  true  one,  because 
there  are  it  appears  no  means  in  the  Act 
by  which  the  owner  or  occupier  can  com- 
pel a  supply  of  the  water  which  has  been 
cut  off.     I  cannot  help  thinking  that  the 
mode  by  which  the  re-supply  was  to  befib- 
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tained  was  overlooked  by  ihe  Legislature 
when  this  Act  of  Parliament  was  passed. 
It  is  not,  however,  to  be  forgotten,  that 
the  position  of  the  owner  and  oocapier  is 
not  altogether  irremediable,  and  the  pipe 
may  be  re-connected  by  them  in  the  way 
snggested  by  the  Lord  Justice.  I  agree, 
therefore,  in  the  resnlt  that  both  these 
appeals  mnst  be  allowed. 

AfjpeaU  t^Howed, 


Solidton— Fitmu  ft  Lane,  agents  for  B.  Blake- 
lock  Smith,  for  appellaiits ;  J.  W.  HioUn,  agent 
for  W,  J.  Olegg  &  Sons,  for  respondents. 
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THH  QUEEN  V.  OWEN 
HUGHES.* 


Petjvry — Petty  Sestiotu — Warrant  im- 
'properly  ittued — Want  of  Written  Jnforma. 
Hon  or  Oath — Jwisdietion  of  Justices. 

8.  was  arretted  on  an  illegal  warrant 
and  taken  before  the  justices  in  petty  ses- 
sions, who,  homing  heard  the  charge  and 
taken  evidence  in  support  of  it,  convicted 
him.  No  objection  was  taken  by  8.  to  the 
jurisdiction  of  the  justices, 

M.  was  afterwards  indicted  for  perjury 
committed  by  him  at  the  hearing  of  the 
ease  at  petty  sessions,  and  convi^ed,  sub- 
ject to  the  opinion  of  the  Court  for  Orown 
Oases  Reserved  as  to  tlte  jurisdiction  of  the 
justices  in  petty  sessions,  the  objection 
thereto  being  that  8.  was  arrested  on  a 
warrant  which  had  been  issued  without 
any  information  in  writing  or  on  oath ; — 

Held  (EJBLLT,  C.B.,  dissentiente),  that 
the  charge  having  been  made  in  the  presence 
of  8.,  who  was  then  and  there  called  upon 

*  Coram  Lord  Coleridge,  O.J.;  Kelly,  C.B.; 
Penman,  J. ;  Pollock,  B. ;  Hnddleeton,  B. ;  Field, 
J.;  Lindley,  J.;  Manisty,  J.;  Hawkina,  J.;  and 
Lopes,  3, 


to  answer  it,  it  was  immaterial,  so  far  as  the 
jurisdiction  of  the  justices  to  hear  that  charge 
was  concerned,  whether  the  aeeused  was  be- 
fore them  voluntarily  or  oilierwise,  or  on 
legal  or  illegal  process,  and  therefore  that 
ff.  was  rightly  comrieted  of  perjury. 

Case  reserved  by  Bramwell,  L.J. 

Owen  Hnghes  was  convicted  before  me 
of  peijnry.  He  swore  falsely  and  cor- 
mptly  on  the  hearing  of  a  charge  against 
John  Stanley  at  petty  sessions  for  ui 
assault  on  lum,  Owen  Hughes,  and  for 
obstructing  him,  being  a  pofioe  constable, 
in  the  discharge  of  his  duty.  Bat  it  was 
objected  that  the  defendant,  Owen 
Hughes,  should  be  acquitted  on  the 
ground  that  the  proceedings  were  infor- 
mal and  without  jurisdiction  in  the 
mag^trates  who  heard  the  case.  Hughes 
went  to  the  office  of  the  clerk  to  the  jus- 
tices, saw  there  a  clerk  of  the  clerk,  and 
told  him  he  wanted  a  warrant  against 
John  Stanley  for  assaulting  him  and  ob- 
structinjg  hun  in  the  discharge  of  his 
duty.  The  derk  gave  him  a  rorm  of  a 
warrant  to  that  effect,  which  Hughes  took 
to  a  magistrate,  who  signed  it.  There 
was  no  written  information  nor  oath  by 
Hughes  or  any  other  person  to  found  or 
justify  the  issuing  of  the  warrant.  Stan- 
ley,  however,  was  arrested  on  the  warrant 
by  Hughes,  and  brought  before  the 
magistrates.  The  case  was  gone  into  of 
assault  and  obstruction.  No  objection 
was  taken  bv  Stanley,  who  defended  him- 
self, and  called  a  witness  to  shew  he  was 
not  guilty.  I  orerruled  the  oUection, 
and,  as  I  have  said,  the  defendant  Hughes 
was  convicted. 

I  have  now  to  ask  the  Court  for  the 
consideration  of  Grown  Oases  Beserved 
whether,  because  there  was  no  written 
information  nor  oath,  I  ought  to  have 
directed  an  acquittal  P  If  I  ought,  the 
conviction  should  be  quashed,  otiierwise 
not. 

Bramwell,  L.J.,  further  stated  to  the 
Court  that  there  was  no  evidence  at  the 
trial  before  him  that  the  warrant  on 
which  Stanley  was  arrested  was  produced 
before  the  justices  who  convicted  him; 
that  no  one  then  thought  it  necessary  to 
enquire  into  such  a  matter ;  that  the  case 
at  the  trial  was  conducted  on  tiie  footing 
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that  the  case  before  the  jnstioee  was  con- 
dnoted  in  the  same  way  that  it  wonid 
have  been  if  the  warrant  had  been  issued 
on  a  written  information  dnlj  sworn  to. 

(The  case  was  twice  argued,  the  first 
time  before  five  Judges,  who,  diflfering  in 
opinion,  ordered  a  fresh  argument.) 

0.  8.  0.  Bowen  (M.  Mackenzie  with 
him),  for  the  prisoner. — The  prisoner  is 
not  pn^iltjr  of  penary,  because  the  pro- 
ceedings in  wliich  he  was  sworn  were 
coram  non  jvdiee.  Justices  have  no  power 
to  conTiot  summarily  except  by  express 
statutory  enactment,  and  tiiere  is  some 
difficulty  in  ascertaining  under  what  sta- 
tute Stanley  was  couTicted.  Probably  it 
was  under  S4  &  35  Vict.  c.  112.  s.  12  (1), 
which  enables  justices  to  inflict  a  term  of 
imprisonment  not  exceeding  six  months 
with  hard  labour  for  assaults  on  constables 
in  the  execution  of  their  duty.  It  is  not 
stated  in  the  case  what  the  sentence  was, 
but  it  is  suggested  to  have  been  one  of 
six  months'  imprisonment  with  hard 
labour.  If  the  conviction  was  not  under 
that  statute,  it  must  be  supposed  by  the 
justices  that  they  were  convicting  under 
24  4  25  Vict.  c.  100.  s.  88  (2).  If  so, 
they  were  convicting  summarily  under  a 
statute  which  did  not  authorise  them  to 
do  so.  Assuming  the  justices  to  have 
convicted  under  34  &  35  Yict.  c.  112,  the 
procedure  was  regulated  by  s.  17,  which 
enacts  "that  any  offence  against  that 
Act  may  be  prosecuted  before  a  court  of 
summaiy  jurisdiction  in  England  in  man- 

(1)  By  84  and  85  Vict.  c.  112.  s.  12,  where 
"any  person  is  convicted  of  an  assault  on  any 
constable  when  in  the  execution  of  his  dnty,  such 
person  shall  be  guilty  of  an  offence  against  this 
Act,  and  shall,  in  the  discretion  of  the  Court,  be 
liable  either  to  pay  a  penalty  not  exceeding  20/., 
and  in  default  of  payment  to  be  imprisoned,  with 
or  without  hard  labour,  for  a  term  not  exceeding 
six  months,  or  to  be  imprisoned  for  any  term  not 
exceeding  six,  or  in  case  such  person  has  been  con- 
Ticted  of  a  similar  assault  within  two  years,  nine 
months,  with  or  without  hard  labour." 

(2)  By  24  &  26  Vict.  o.  100.  s.  88,  whosoeyer 
shall  assault  any  person  with  intent  to  commit  a 
felony,  or  shall  assault  any  peace  o£Scer  in  the  due 
execution  of  his  duty,  or  any  person  acting  in  aid 
of  rach  officer,  or  shall  assault  any  person  with 
intent  to  resist  or  prevent  the  lawful  apprehension 
or  detainer  of  himself  or  of  any  other  person  for 
any  oSbnce,  shall  b«  guilty  of  a  misdemeanour. 


ner  directed  by  the  11  4  12  Viot.  o.  43, 

and  any  Act  amending  the  same."  There- 
fore a  person 'who  is  convicted  under  the 
former  Act  must  have  been  prosecuted 
according  to  the  procedure  prescribed  by 
11  &  12  Vict.  c.  43,  and  the  justices  had 
no  jurisdiotioM  if  the  proceedings  were 
not  in  conformity  with  the  provisions  of 
that  Act.  The  object  of  11  &  12  Vict,  a 
43,  as  appears  &om  the  preamble  thereto, 
was  to  consolidate  the  law  with  r^ard 
to  the  duties  of  justices  in  respect  of  sum- 
mary convictions  and  orders,  and  to  define 
such  duties  clearly  by  positive  enactment, 
as  weU.  as  to  amend  the  procedure. 

The  information  is  the  foundation  of 
the  jurisdiction  of  justices  in  summaiy 
proceedings.  Without  an  information 
there  is  no  charge,  and  without  a  charge 
there  is  no  issue  between  the  prisoner  and 
the  Grown.  The  necessity  for  an  infor- 
mation appears  &om  Paletf  on  Oonvietioni 
(p.  64,  5th  ed.,  by  H.  Macnamara).  The 
learned  editor,  whose  name  is  honoured 
in  the  profession,  and  adds  weight  to  the 
authority,  says:  "It  is  requisite  in  all 
summary  proceedings  of  a  penal  nature 
that  there  should  be  an  information  or 
complaint,  which  is  the  basis  of  all  the  sub- 
sequent proceedings,  and  without  which 
the  justice  is  not  authorised  in  inters 
meddling,  except  when  he  is  empowered  by 

statute  to  convict  on  view Asoffi- 

cient  information  by  competent  persons, 
relating  to  a  matter  within  the  magistrate's 
cog^sance,  gives  him  jurisdiction,  irre- 
spective of  the  truth  of  the  &cts  contained 
in  it  ....  as  on  the  one  bond  the 
information  is  not  invalidated  by  reason 
of  the  statements  being  &lse,  so,  on  the 
other,  it  cannot  be  rendered  valid  by  the 
testimony  offered  in  support  of  it,  for  the 
office  of  the  evidence  is  to  prove,  not  to 
supply,  a  legal  charge."  These  words 
are  also  to  be  found  in  judgments  of  the 
highest  authority.  They  shew  that  an 
information  is  the  basis  of  the  whole  pro- 
ceedings, and  that  justices  cannot  wade 
through  a  case  to  collect  a  charge,  but 
that  the  charge  must  be  made  in  the  first 
instance,  and  then  evidence  offered  in 
support  of  that  charge.  The  point  to  be 
decided  in  this  case  is  therefore  no 
smaller  one  than  whether,  in  the  admini- 
stration of  Jervis's  Act  (11  &  12  Yiot,  c. 
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43),  it  is  lawM  for  jnstJoes  to  dispense 
altogether  inth  a  written  information. 

Under  11  A 12  Vict.  o.  43,  the  informa> 
tion  is  required  to  be  in  writing.  Section 
1  of  that  statnto  enacts  that  in  all  cases 
where  an  information  shall  be  laid  or 
complaint  made  the  justices  may  issae  a 
summons  requiring  the  person  summoned 
to  answer  the  information  or  complaint. 
Then  section  2  enables  justices,  if  they 
think  fit,  upon  oath  or  affirmation  sub- 
stantiating the  matter  of  sach  information 
or  complaant,  to  issue  their  warrant  to 
arrest  the  party  charged  or  complained 
against,  if  he  does  not  appear  to  the  sum- 
mons. Sections  4,  7,  8,  and  9  shew  that 
it  was  intended  that  the  information 
should  be  in  writing.  Section  10  enacts 
that  every  information  for  any  ofiTence 
punishable  upon  summary  conviotion, 
unless  some  particular  Act  shall  otherwise 
require,  may  be  made  or  laid  without  any 
oath  or  afiSrmation  being  made  of  the 
truth  thereof,  except  where  the  justices 
shall  issue  their  warrant  in  the  first  in- 
stance, and  in  every  such  case  the  matter 
of  such  information  shall  be  substantiated 
upon  oath  before  any  such  warrant  shall 
be  issued.  Here  the  warrant  was  issued 
without  any  such  information.  The  in- 
formation, which  is  the  basis  of  all  subse- 
quent proceedings,  was  absent.  The 
language  of  section  10  is  imperative,  and 
not  directory  merely.  The  justices  have 
to  deal  with  the  hearing  of  the  informa- 
tion ;  that  is  all  they  have  jurisdiction  to 
do.  The  submission  or  consent  of  Stan- 
ley could  not  g^ve  jurisdiction.  Consent 
gives  no  jurisdiotion  in  criminal  matters, 
and  with  regard  to  procedure  there  can  be 
no  waiver  in  a  crinunal  case. 

[Kbllt,  O.B. — If  there  is  no  charge, 
how  can  what  is  sworn  be  material  to  a 
charge  P] 

It  cannot.  What  a  witness  says  on 
the  trial  is  not  the  charge.  In  order  to 
constitute  perjury  there  must  be  wilful 
and  corrupt  false  swearing,  or  affirmation, 
upon  a  legally  made  charge.  In  The 
Queen  v,  Oarr  (3)  it  was  held  that  it 
^ould  be  proved  distinctly,  on  the  trial 
of  an  indictment  for  perjury,  what  the 
charge  was  on  the  hearing  of  which  the 

(8)  10  Cox,  C.C.  p.  664. 
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false  evidence  was  given.  In  that  ease 
Kelhr,  O.B.,  said :  "  The  perjury  arises  on 
the  hearing  of  a  charge  against  Lambe 
before  certain  justices,  and  the  juris- 
diction  on  their  parte  to  entertain  it  is 
the  point  in  question.  We  must  see 
whether  the  case  distinctly  shews  that 
the  ohai^  was  made  to  and  in  the 
presence  and  in  the  hearing  of  the 
accused  in  order  to  ascertain  whether 
what  was  sworn  was  material  to  the 
issue.  The  charge  must  be  collected 
from  the  statement  in  the  case,  and 
looking  at  that^  it  appears  that  Lambe 
was  in  some  way  or  other  made  personally 
to  appear  before  the  magistrates,  when 
certain  evidence  on  some  charge  or  other 
was  gfiven.  We  find,  firsts  that  a  summons 
seems  to  have  been  made  out,  but  whether 
that  was  ever  served,  or  left  the  magis- 
trate's office,  or  was  delivered  to  the 
poUoe  officer,  or,  if  so,  whether  he  ever 
shewed  it  to  the  accused,  does  not  appear. 
It  is  further  stated  that  Lambe  appeared 
before  the  magistrates,  and  evidence  was 
heard  which  there  is  reason  to  believe 
was  in  relation  to  a  charge  of  selling  beer 
without  a  license ;  but  whatever  may 
have  been  the  charge,  we  look  in  vain  for 
any  charge  distinctly  stated,  whether 
written  or  oral,  on  which  the  defendant 
gave  evidence,  and  in  relation  to  which 
such  evidence  is  said  to  have  amounted 
to  perjury.  Perjury  is  assigned  in  the 
indictment  by  allegfmg  that  the  prisoner 
swore  falsely  on  the  hearing  of  the  charge. 
To  sustain  that,  the  charge  should  dis- 
tinctly be  proved,  and  I  nowhere  find  any 
statement  which  distinctly  shews  the 
charge  against  Lambe.  How  can  we  say 
that  Lambe  may  not  have  been  before 
the  magistrates  without  any  summons  or 
information,  or  any  real  diarge  having 
been  made  known  to  him  P  Under  these 
circumstances,  and  without  reference  to 
the  authorities  cited,  I  think  the  con- 
viction diould  be  quashed."  In  The 
Queen  v.  BeoUon  (4),  where  there  was  an 
information  laid  under  the  Qame  Act  (6 
So  7  Will.  4.  c.  65)  without  an  oath,  it 
was  held  that  the  information  alone  was 
not  sufficient  to  give  justices  jurisdiction 

(4)  6  QJB.  Bep.  498 ;  s.  c  18  Law  J.  B«p.  M.C. 
68. 


Digitized  by 


Qoo^^ 


154 


CASES  CONNECTED  WITH 


[N.S. 


The  Qmm  t.  Sughu,  C.C.B, 

to  entertain  tbe  charge.  There  is  no 
substantial  difference  between  the  pro- 
Tisions  of  that  Act  and  Jervis's  Act  aa  to 
the  necessity  of  making  an  information, 
and  as  to  its  being  made  upon  oath  as 
preliminaries  to  giving  justices  joris- 
diction.  In  Oaudle  t.  Seymowt  (5)  it  was 
held  that  a  justice's  warrant  was  bad 
which  did  not  shew  any  information  on 
oath  on  which  the  warrant  was  issued ; 
and,  Airther,  that  a  deposition  on  oath 
taken  hj  the  justice's  clerk,  the  justice 
not  being  present,  nor  at  any  time  seeing, 
examining  or  hearing  the  deponent,  wm 
irregular  and  no  justifioation  for  the  pro- 
ceedings founded  upon  it.  That  this  is 
not  mere  procedure  is  shewn  by  the  judg- 
ment  of  Patteson,  J.,  in  which  he  says, 
"  The  every  day  practice  is  to  state  an  in- 
formation on  oath;  if  the  magistrate 
omits  that,  he  must  take  the  consequence. 
Aa  to  the  other  point,  magistrates  should 
be  careful  not  to  commit  this  part  of 
their  duty  to  a  clerk.  Depositions  of  this 
kind  are  not  like  affidavits  here,  which 
are  made  to  be  used  or  not,  by  a  party  in 
a  cause,  as  he  sees  fit.  It  is  a  matter  of 
some  discretion  to  determine  how  depo- 
sitions  are  to  be  acted  upon ;  and  they 
oncrht,  therefore,  to  have  me  magistrates' 
fhU  consideration." 

Coleridge,  J.,  also  remarks,  "  That  it 
is  true  that  a  magistrate  here  has  juris- 
diction over  the  offence  in  the  abstract ; 
but,  to  g^ve  him  jurisdiction  in  any  par- 
tioidar  case,  it  must  be  shewn  that  there 
was  a  proper  charge  upon  oath  in  that 
case.  A  man  has  no  right,  because  he  is 
a  magistrate,  to  order  another  to  be  taken 
for  an  offence  over  which  he  has  juris- 
diction without  a  charge  reg^nlarly  made." 
So  in  the  present  case  it  is  conceded  that 
the  justices  had  jurisdiction  in  the  ab- 
stract over  the  offence,  but  it  is  contended 
that  they  had  no  jurisdiction  in  the 
charge  against  Stanley  for  want  of  a 
written  information  on  oath.  It  must 
always  be  shewn  that  justices  have 
jurisdiction  in  the  particular  charge — The 
Queen  v.  Pearce  (6). 

(fi)  1  Q.B.  Bep.  889 ;  b.  c.  10  Lair  3.  Bepw  H.C. 
180. 

(6)  8  B.  &  S.  581 ;  a  e.  82  Law  3.  Bep.  M.C. 
76. 


[DiNiiAN,  J.— In  The  Queen  v.  MHUird 
(7)  the  information  was  in  writing,  and 
it  was  held  that  it  waa  not  necessary  that 
there  should  be  an  information  on  oath 
to  g^ve  the  justices  jurisdiction  to  hear 
the  case  where  the  psrty  charged  with  an 
offence  under  the  Malicious  Trespass  Act 
appeared  before  them.] 

That  was  a  charge  under  a  special 
statute  which  makes  a  sworn  information 
unnecessary.  The  case  of  Turner  v.  The 
Poatmatter-Oeneral  (8)  will  be  relied  on 
by  the  prosecution  as  shewing  that  the 
want  of  an  information  and  summons 
may  be  cured  by  appearing  before  justices 
so  as  to  give  them  jurisdiction  to  convict. 
But  that  case  only  decides  that  an  in- 
formation  and  summons  under  a  par- 
tioolar  statute  (not  Jervis's  Act)  does 
not  go  to  the  root  of  the  jurisdiction  of 
the  justices.  Under  Jervis's  Act  the  in- 
formation in  writing  is  essential  to  the 
jurisdiction  of  the  justices,  and  the  want 
of  it  cannot  be  waived.  The  information 
is  not  mere  process  but  procedure.     By 

ErooesB  is  meant  the  means  taken  to 
ring  a  man  before  a  justice,  and  by  pro- 
cedure that  which  takes  place  when  he  is 
there.  Where  the  procedure  is  laid  down 
by  statute,  as  in  this  case  by  section  17 
of  34  A;  35  Yict.  o.  112,  the  mode  pre- 
scribed is  a  condition  precedent  to  the 
jurisdiction  of  the  justices  which  must 
arise  at  the  commencement  of  the  hearing. 
See  note  to  Orapp*  ^.Burden  (9).  "  The 
question  of  jurisdiction  does  not  depend 
on  the  truth  or  falsehood  of  the  charge, 
but  upon  its  nature ;  it  is  determinable 
on  the  commencement,  not  at  the  con- 
clusion of  the  inquiry"  per  Lord  Den- 
man,  O.J.,  in  The  Queen  v.  Bolton  (10). 
The  information  must  be  looked  at  to  see 
whether  the  justices  have  jurisdiction  or 
not.  There  is  no  power  to  ^ter  the  charge 
in  Hae  QDurse  of  the  enquiry.  If  Stanley 
was  brought  before  the  Justices  for  an 
offence  under  24  A  25  Vict.  c.  100  he 
could  not  be  convicted  under  the  34  & 

(7)  1  Dears.  C.C.  116;  a.c.  22  Law  3.  Bep. 
M.O.  108. 

(8)  6  B.  &  S.  756;  8.  c.  34  Law  J.  Bep.  tIL.ii. 

9}  1  Smith'8  L.  C.  (7th  ed.)  p.  682. 

'10)  1  Q.B.  Bep.  66;  8.  c  10  Law  J.  Bep.M.C. 
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85  Vict.  c.  112— 2fortfnv.  Tridgem  (11) ; 
and  The  Qaeen  y.  BriMaCl  (12). 

ToUmd  (the  Attomey-Qmiercd  (Sir  J. 
Solker)  and  Dicey  with  him). — ^The  oon- 
viction  was  right.  The  jnstioee  who 
heard  the  case  against  Stanley  had  juris- 
diction, and  the  false  swearing  of  the 
defendant  at  such  hearing  amounted  to 
perjury.  The  question  is,  whether  the 
hearing  was  coram  nonjudice.  To  arrest 
a  man  lawfully  on  a  warrant  there  most 
be  an  oath.  The  warrant  here  was  im- 
properly issued,  and  Stanley  was  ille- 
gally arrested  and  brought  before  the 
justices,  but  he  was  before  them,  and 
his  case  had  to  be  dealt  with  by  them 
in  some  way.  The  warrant  being  bad, 
Stanley  had  a  right  of  action  against 
the  constable  who  arrested  him,  but 
that  does  not  affect  the  jurisdiction  of 
the  justices  to  deal  with  the  case.  A 
charge  was  made  in  the  hearing  of 
Stanley,  and  no  objection  taken  by  him 
to  the  jurisdiction  of  the  justices.  No 
question  arises  now  as  to  the  illegality 
of  the  arrest,  or  of  the  conviotion  of 
Stanley;  the  only  question  is  whether 
what  took  place  at  the  hearing  was  coram 
non  judiee.  The  warrant  was  not  the 
charge,  it  was  merely  the  authority  to  the 
constable  to  arrest  Stanley,  and  when 
Stanley  was  before  the  justices  the  charge 
was  made.  All  that  preceded  the  verbal 
chaise  before  the  justices  could  be  dis* 
pensed  with.  It  is  sufficient  that  the 
charge  was  made  orally,  and  that  upon  the 
hearing  of  that  charge  the  defendant 
swore  uJsely  and  corruptly.    The  case  is 

Sivemed  by  anthority.  ui  The  Queen  v. 
iUard  (7),  Wightman,  J.,  ruled  on  the 
trial  of  an  indictment  for  perjury  "  that 
the  ma^fistrates  had  jurisdiction  to  hear 
a  charge  under  the  Malicious  Trespass 
Act,  although  the  information  was  not 
on  oath,  and  that  the  omission  to  lay  the 
information  on  oath  was  an  error  in  pro- 
cedure only."  This  Court  held  that 
Wightman,  J.,  was  right  in  saying  that 
the  information  on  oath  was  a  matter  of 
procedure  only,  and  not  necessary  to 
found  the  jurisdiction  of  the   justices. 

(11)  1  E.  &  E.  778 ;  ■.  c.  28  law  J.  Bep.  M.O. 
179. 

(12)  33  Law  J.  Bep.  M.C.  1£6. 
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In  Turner  y.  The  Postmaster- Oenmral  (8), 
the  passage  which  has  been  read  from 
Paiey  on  Oonvictions  was  relied  on,  yet 
the  Court  held,  that  the  want  of  an  in- 
formation and  a  summons  was  cured  by 
the  appearance  of  the  accused  before  the 
justices,  and  that. the  accused  had  waived 
the  objection  that  they  were  not  legally  in 
custody  on  the  chai^,  and  therefore  that 
the  justices  had  jurisdiction  to  deal  with 
the  case.  If  a  person  is  before  the  jus- 
tices and  is  informed  of  the  charge  miade 
against  him,  the  means  by  which  he  has 
been  brought  there  are  immaterial.  The 
jurisdiction  of  justices  cannot  be  affected 
by  a  mere  matter  of  process.  A  person 
may  waive  anything  in  the  nature  of 
process  or  procedure — Blake  v.  Beeeh 
(13),  The  Queen  v.  Berry  (14),  The  Queen 
V.  Fletcher  (15),  The  Queen  y.  HurreU 
(16). 

Botoen,  in  reply. — It  is  oonoeded  that 
there  may  be  a  waiver  of  process,  but 
not  of  procedure.  Where  the  procedure 
ia  laid  down  by  statute,  as  in  this  case 
by  section  17  of  34  ic  35  Yiot.  o.  112, 
the  mode  prescribed  is  a  condition  pre- 
cedent to  the  jurisdiction  of  the  justices 
to  enter  upon  the  hearing  of  the  charge. 
The  question  is  not  whether  the  case  was 
conducted  according  to  the  rules  of  sub- 
stantial justice,  but  whether  it  was  con- 
ducted according  to  the  requirements  of 
the  law.  In  The  Queen  v.  Fearshire  (17) 
Lord  Mansfield  said  that  it  was  the  indis- 
pensable duty  of  every  justice  of  the 
peace  to  take  all  charges  in  writing,  of 
whateoever  nature  or  kind  they  might 
be. 

Lopes,  J. — The  &cte  of  the  case,  and 
the  Acts  of  Parliament  and  authorities 
which  bear  upon  it,  have  be^  fully  gone 
into  by  the  judgments  of  the  other  mem- 
bers of  the  Court,  which  I  have  read.  I 
agree  in  substance  with  the  judgmente 
which  will  be  delivered,  bat  do  not  de- 

(18)  46  Law  J.  Bep.  M.C.  111 ;  a.  c.  Law  Bep. 
1  Ex.  D.  320. 

(14)  8  Cox,  CO.  121 ;  S.C.  28  Law  J.  Bep.  M.C. 
86. 

(16)  40  Law  J.  Bep.  H.G.  123 ;  a.  c.  Law  Bep. 
1  C.O.B.  320. 

(16)  3  Falc  &  F.  271. 

(17)  1  Leach,  C.C.  240. 
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sire  to  commit  myself  to  any  opinions 
'which  have  been  expressed  collaieial  to 
tiie  question  before  as.  I  think  the  war- 
lont  in  this  case  was  mere  process,  for 
the  purpose  of  bringing  the  party  com- 
plained of  before  the  justices,  and  had 
nothing  whatever  to  do  with  the  jurisdic- 
tion of  the  justices.  I  am  of  opinion  that, 
whether  Stenley  was  sommoned,  brought 
by  warrant,  came  voluntarily,  was  brought 
l^  force  or  under  an  illegal  warrant,  is 
immaterial.  Being  before  the  justices, 
however  brought  there,  the  justices,  if 
abey  had  jurisdiction  in  respect  of  time 
and  place  over  the  offence,  were  compe- 
tent to  entertain  the  charge,  and  being  so 
competent,  a  false  oath  wilfully  taken  in 
respect  of  something  material,  would  be 
perjury. 

Hiwxnis,  J. — I  am  of  opinion  that  the 
conviction  was  right,  and  ought  to  be 
affirmed.  In  arriving  at  this  opinion  I 
have  assumed  as  a  fact,  from  the  case  as 
stated,  that  Stanley  was  arrested  and 
brought  before  the  justices  upon  as  ille> 
gal  a  warrant  aa  ever  was  issued,  a 
warrant  signed  by  a  magfistiate  not  only 
without  any  written  information,  or  oath 
to  justify  it,  but  without  any  information 
at  alL 

It  follows  that  the  magistrate  who 
issued  the  warranty  and  the  defendant 
who,  with  knowledge  of  the  illegality, 
executed  it,  were  liable  to  an  action  for 
false  imprisonment.  If  authority  were 
wanting  for  this  I  need  but  refer  to 
Caudle  v.  Seymour  (5),  Morganv. Hughes 
(18)  and  Stevens  v  Olark  (19).  Wrong- 
ful, however,  as  were  the  proceedings  by 
which  Stanley  was  brought  into  the  pre- 
sence of  the  magistrates  to  answer  a 
charge,  which  up  to  that  moment  had 
never  been  legally  preferred  against  him, 
before  those  magistrates  and  in  his  pre- 
sence a  charce  was  made,  over  which,  if 
duly  made,  Uiey  had  jurisdiction.  Upon 
that  charge  it  was  that  the  hearing  pro- 
ceeded, and  in  support  of  that  charge  it 
was  that  the  defendant  was  sworn,  and  in 
giving  his  evidence  swore  corruptly  and 
fftlsely.    The  case  expressly  finds  that  the 

(18)  2  Term  Rep.  226. 

(19)  Cu.  &  M.  609. 


allied  perjury  was  committed  "  on  the 
hearing  of  a  charge  against  John  Stanley, 
at  Pei^  Sessions,  for  an  assault  on  him 
Owen  Hughes,  and  for  obstructing  him, 
being  a  police  constable,  in  the  discharge 
of  his  duty." 

Comparing  this  finding  with  the  lan- 
guage of  the  24  &  25  Vict.  c.  100.  s.  38, 
which  enacts  that,  "Whosoever  shall 
assault  resist  or  wilfully  obstruct  any 
peace  o£&cer  in  the  due  execution  of  his 
duty  shall  be  guilty  of  a  misdemeanour," 
I  come  without  hesitation  to  the  oondu- 
sion  that  the  charge  was  that  of  the  in- 
dictable offence  created  by  that  statute, 
and  I  do  not  think  a  doubt  could  have 
been  suggested  as  to  this,  had  we  not 
been  informed  in  the  course  of  the  argu- 
ment that  the  justices  in  the  result  deodt 
summarily  with  the  case,  and  convicted 
Stanley  under  section  12  of  34  &  35  Vict 
o.  112,  of  an  assault  upon  Hughes,  being 
a  constable  in  the  "execution"  of  his 
duty,  and  sentenced  him  to  six  months' 
imprisonment  with  hard  labour.  The 
case  does  not  find  in  what  form  the 
charge  vras  made,  whether  in  writing  or 
otherwise.  In  my  opinion,  writing  was 
unnecessary,  but,  if  even  writing  were 
necessary,  I  would,  in  the  absmce  of 
evidence  to  the  contrary,  assume  the 
chaive  to  have  been  properly  made,  as 
did  Crompton,  J.,  in  Turner  v.  T?ie  Pott- 
master-Oeneral  (8).  Now,  a  char^  hav- 
ing been  made  before  the  justices  of 
an  indictable  offence,  committed  within 
their  jurisdiction,  by  a  person  then  bodily 
present,  it  seems  to  me  that  they  were 
bound  to  take  cog^nizance  of  it.  The  17th 
section  of  11  &  12  Vict,  c  42,  expressly 
recognises  the  leg^ty  of  depositioiis 
of  witnesses  taken  in  cases  in  which  per- 
sons charged  with  indictable  offences  are 
"  brought "  before  justices  "  with  or 
without  warrant."  Had  the  justices  pro- 
ceeded, upon  the  defendant's  deposition, 
to  commit  Stanley  for  trial  instead  of 
convicting  him  summarily,  it  is  difficult 
to  see  what  possible  objection  could  have 
been  made  to  the  legality  of  their  i)ro- 
ceedings.  They  did  not,  however,  tunk 
fit  to  t^opt  that  course.  They  took,  it  is 
true,  the  evidence  on  oath  of  the  ddTend- 
ant  upon  the  charge  for  the  indictable 
misdemeanoor  created  by  24  &  25  Vict. 
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0. 100,  bat  having  done  so,  ihey  proceeded 
to  convict  Bummarilj  nnder  a  different 
Btatate,  34  &  35  Vict.  o.  112,  without,  as 
I  collect,  any  new  information  or  ohturge 
of  the  latter  offence.  In  short,  they  con- 
victed him  of  an  offence  with  which  he  had 
never  been  legally  charged.  In  this  I  am 
of  opinion  they  werb  wrong,  and  upon 
this  ground  I  am  strongly  inclined  to 
think  that  the  conviction  of  Stanley  may 
be  quashed,  Martin  v.  Pridgeon  (11), 
The  Queen  v.  BricJehaU  (12),  more  par- 
ticularly referred  to  hereafter,  are  strong 
anthorities  in  &voar  of  this  view. 

It  does  not,  however,  seem  to  me  to  be 
necessary  to  decide  that  point,  for  in  the 
case  before  us  we  have  only  to  determine 
whether  the  jnsticee,  at  the  moment 
when  they  swore  the  defendant  in  sap- 
port  of  the  charge  which  was  made,  had 
jnrisdiotion  to  hear  that  chai^.  Whether 
they  afterwards  pronounced  a  legal  or  an 
illegal  judgment  is  immaterial  to  the  pre- 
sent inquiry. 

Assuraing,  however — contrary  to  the 
view  I  have  taken — that  the'chsurge  upon 
which  the  defendant  was  sworn  was  of 
an  offence  punishable  upon  summary 
conviction,  under  34  &  85  Vict.  o.  112, 
and  that  verbal  information  of  that 
offence  was  made  before  the  magistrate, 
who,  without  written  information  or 
oath,  illegally  issued  the  warrant  under 
which  Stanley  was  brought  before  the 
Petty  Sessions,  I  should  still  be  of  opi- 
nion that  the  justices  in  bearing  that 
charge,  and  taking  evidence  in  support 
of  it,  were  acting  within  their  junsdic- 
tion.  There  is  a  marked  distinction  be- 
tween the  jurisdiction  to  take  cognizance 
of  an  offence  and  the  jurisdiction  to  issue 
a  particular  process  to  compel  the  ac- 
cused to  answer  it:  the  former  may 
exist,  the  latter  may  be  wanting.  To 
found  jurisdiction  to  take  cog^nizance  of 
an  offence,  notwithstanding  the  dictum 
of  Lord  Mansfield  in  The  King  v.  Fear- 
shire  (17),  it  has  been  constantly  held 
that  a  written  information  is  not  neces- 
sary—Z%6  King  v.  Thompsm,  (20) ;  The 
Queen  v.  MiOard  (7);  The  Queen  v.  Shaw 
(21);    and    Turner  v.   The  Postmaiter- 

f20)  Per  Grose,  J.,  2  Term  Bop.  23. 

(21)  Per  Erie,  C.J.,  34  Law  J.  Bep.  M.C.  173. 
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Oenerdl  (8).  See  also  old  forms  of  con- 
viction, in  which  the  information  is  set 
out  thus:  "A.  B.  giveth  me  to  under- 
stand, and  he  informed,"  &o. 

The  information,  which  is  in  the 
nature  of  an  indictment,  of  necessity 
precedes  the  process,  and  it  is  oidy  after 
the  information  is  laid  that  the  question 
as  to  the  particular  form  and  nature  of 
the  process  can  properly  arise.  Process 
is  not  essential  to  the  jurisdiction  of  the 
justices  to  hear  and  adjudicate.  It  is 
but  the  proceeding  adopted  to  compel 
the  appearance  of  the  accused  to  answer 
the  information  already  duly  laid,  with- 
out which  no  hearing  in  the  nature  of  a 
trial  could  take  place  (unless  under 
special  statutory  enactment).  If  a  mere 
summons  is  required  no  writing  or  oath 
is  necessary;  a  bare  verbal  information 
is  Bufficieqt.  If  a  warrant  is  required, 
then,  and  for  that  purpose  only,  an  oath 
substantiating  the  information  is  requi- 
site, not  only  by  the  provisions  in  Jervis's 
Acts  so  often  referred  to,  but  by  the 
common  law,  of  which  it  was  always  a 
doctrine  that  a  warrant  which  deprives  a 
man  of  liberty  ought  not  to  issue  without 
oath  of  the  truth  of  the  information — 
The  Queen  v.  Heber  (22).  To  justify  a 
warrant  I  am  also  of  opinion  that  a 
written  information  is  necessary.  In  the 
case  of  indictable  offences,  it  is  enpressly 
made  so  by  section  8  of  11  4;  12  Yict.  c. 
42.  The  illegality  of  the  warrant  and  of 
the  arrest  did  not,  however,  affect  the 
jurisdiction  of  the  justices  to  hear  the 
charge,  whether  that  hearing  proceeded 
upon  a  valid  verbal  information  followed 
by  an  illegal  process,  or  upon  an  infor- 
mation for  the  first  time  laid  in  the  pre- 
sence of  Stanley,  upon  which  he  was 
then  and  there  instcmtly  charged.  The 
doctrine  of  Holt,  C.J.  (23),  is  an  express 
authority  recognising  the  legality  of  a 
conviction  upon  an  information  inttanter. 
Stanley  might,  it  is  true,  had  he  known 
of  the  illegality  of  his  arrest,  have  de- 
manded his  release  &om  it,  and  prayed 
for  an  adjournment  to  a  future  day,  to 
enable  him  to  prepare  his  defence.  This, 
I  think,  it  would  have  been  the  duty  of 

(22)  2  Borcar.  101. 

(23)  1  Ld.  B»pa.  608. 
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the  magistrates  to  grant — Tmnef  v.  The 
Pottmaster-Oeneral  (8),  and  The  Queen  T. 
Shaw  (21).  A  refusal  to  do  this,  how- 
ever, would  not  have  destroyed  their 
jorisdiction,  though  it  might  possibly 
have  afforded  go<^  ground  for  setting 
aside  the  conviction  on  the  ground  that 
they  had  not  allowed  the  accused  su£B- 
oient  opportunity  to  answer  the  charge. 
Another  course  might  have  been  pur- 
sued,  namely,  to  commence  to  hear,'  and, 
if  necessary,  adjourn  the  further  hearing 
to  a  future  day — a  power  expressly  given 
by  11  &  12  Vict.  0.  43.  s.  16. 

It  BO  happens,  however,  in  the  case 
before  us,  that  neither  the  magistrates 
nor  Stanley  were  aware  of  the  illegality  ^ 
of  the  warrant,  and  so  the  hearing  pro- 
ceeded without  objection,  and  as  if  all 
things  were  in  order. 

To  use  the  language  of  the  case — "  The 
case  was  gone  into  of  assault  and  ob- 
struction. Stanley  defended  himself,  and 
called  a  witness  to  shew  that  he  was  not 
guilty;"  and  in  the  result  was  con- 
victed, as  I  have  above  mentioned.  Pos- 
sibly that  conviction  may  be  open  to  the 
objections  that  the  justices  had  no  juris- 
diction to  convict  of  the  ofEence  created 
by  statute  84  &  35  Yict.  c.  112,  when 
the  only  charge  made  against  him  was 
of  the  misdemeanor  created  by  24  ft 
25  Vict,  c.  100 — on  the  authority  of 
The  Queen  v.  BrickhaU  (12),  or  upon  the 
ground  that,  under  the  circumstances, 
Stanley  had  not  such  opportunity  of 
answering  and  time  to  answer  as  he  was 
in  common  justice  entitled  to — Blake  v. 
Beech  (13).  The  case  of  The  Quern  v. 
Qillywrd  (24)  is  a  strong  authoriiy  to 
shew  that  the  Queen's  Bench  have  juris- 
diction to  quash  a  conviction  upon  other 
grounds  than  want  of  jurisdiction  in  the 
magistrates,  e.g.,  on  the  ^ound  of  fraud, 
conspiracy  or  perjury  in  obtaining  it. 
If  the  contention  on  the  part  of  the  de- 
fendant be  correct,  then  Stanley,  even 
though  he  had  suffered  the  whole  im- 
prisonment to  which  he  was  sentenced, 
would  be  liable  to  be  tried  again,  and 
could  not  plead  autrefois  convict,  and  if - 
he  had  been  acquitted,  would  have  been 


(24)  12  Q.B.  Bep.  £27 ;  s.  e.  17  Law  J.  Hep. 
M.C.  163. 


in  no  condition  to  plead  atdrefoia  aequil 
— ^two  very  starthng  consequences. 

A  flood  of  authorities  might  be  cited 
in  support  of  the  proposition  ifaat  no 
process  at  all  is  necessary  when,  the 
accused  being  bodily  before  the  justices, 
the  charge  is  made  in  his  presence,  and 
he  appears  and  answers  to  it.  bi  2 
Hawk.  281  it  is  said — "  It  seemeth  plain, 
from  the  nature  of  the  thing,  that  \hsn 
can  be  no  need  of  process  where  the  de- 
fendant is  present  in  Court,  but  only 
where  he  is  absent"  In  The  King  v. 
Stone  (25)  Lord  Kenyon  said — "  Juatioe 
requires  that  a  party  should  be  duly 
Bununoned  and  fully  heard  before  he  is 
condemned;  but  if  he  be  stated  to  be 
present  at  the  time  of  the  proceeding, 
and  to  have  heard  all  the  witnesses,  aw. 
not  to  have  asked  for  any  forther  (ame 
to  bring  forward  his  defence,  if  he  had 
any,  this  at  all  times  has  been  deemed 
sufficient."  The  Quemy.  Shaw  (21)  is  to 
the  same  effect,  and  appears  to  me  to  be 
decisive  of  the  present  case.  The  de- 
fendant in  that  case  was  convicted  of 
penury,  committed  upon  the  hearing  of 
a  charge,  punishable  on  summary  convic- 
tion, against  one  Kilshaw,  a  beershop 
keeper,  under  18  &  19  Vict.  c.  118.  The 
proceedings  not  being  prescribed  by  that 
Act,  were  regulated,  as  are  proceedings 
for  the  offence  of  which  Stanley  was 
convicted,  by  Jervis's  Act,  11  &  12  "Vict, 
c.  43.  At  the  trial  no  proof  was  given 
of  any  written  information  warranting  a 
summons;  indeed,  the  evidence  shewed 
that  the  summons  was  filled  up  by  the 
magistrato's  clerk,  handed  to  a  snperin- 
tondent  of  police,  who  took  it  to  a 
magistrate,  who  read  and  signed  it 
without  making  any  inquiry  or  requiring 
any  statement  of  fact  (very  like  tiie 
circumstances  of  the  present  case).  It 
was  proved,  however,  that  Kilshaw  ap- 
peared before  the  justices,  that  the 
charge  was  then  made  against  him,  that 
he  answered  it,  and  that  the  defendant 
committed  perjury  in  evidence  which  he 
gave  on  his  behalf.  It  was  objected 
that  the  justices  had  no  jnrisdiction  to 
hear  the  diarge  against  Kilshaw,  because 
there  was  no  information  to  justify  the 

(25)  1  East  649. 
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iasning  of  a  SQmmoiis.  Erie,  C.J,,  said — 
"  In  my  opinion,  if  a  party  is  before  a 
magistrate,  and  he  is  then  charged  with 
the  commission  of  an  offence  within  the 
jurisdiction  of  that  magistrate,  the  latter 
has  jorisdiotion  to  proceed  with  that 
chai^  without  any  information  or  snm- 
mons  haying  been  previously  issued, 
unless  the  statute  creating  the  offence 
imposes  the  necessity  of  taking  some 
such  step."  See  also  per  Blackburn,  J. : 
— "  I  think  when  a  man  appears  before 
justices,  and  a  charge  is  then  made 
i^inst  him,  if  he  has  not  been  sum- 
moned he  has  a  good  ground  for  asking 
for  an  adjournment;  if  he  waives  that, 
and  answers  the  charge,  a  conviction 
would  be  perfectlv  good  against  him,  and 
the  witnesses,  if  they  swore  &lsely,  would 
be  liable  to  indictment  for  perjury."  To 
the  same  effect  are  The  Queen  v.  Millard 
(7) ;  The  Queen  v.  Berry  (14)  ;  The  Queen 
Y.  Simmons  (26) ;  The  Queen  v.  Smith 
(27) ;  The  Queen  v.  Fletcher  (15)  ;  and 
Twmer  v.  The  Pottmaster-Oeneral  (8)  ;  in 
which  latter -case  the  defendants  were  in 
custody  upon  a  charge  of  felony  which 
could  not  be  sustained,  but  before  the 
magistrates  were  charged  with  and  con- 
victed of  a  different  offence,  for  which 
they  could  not  be  legally  arrested  with, 
out  warrant  on  information  on  oath. 
The  Court  upheld  the  conviction.  1  do 
not  look  upon  Blake  v.  Beech  (13)  as 
deciding  that  the  magistrates  in  the  case 
then  before  them  had  no  jurisdiction, 
but  only  that  the  conviction  ought  to  be 
quashed  for  irregularity,  under  the  pecu- 
liar circumstances  of  that  case. 

The  Queen  v.  Pearee  (6)  only  decides 
that  perjury  cannot  be  committed  by  a 
witness  who  is  sworn  in  a  non-existing 
cause,  which  is  undeniable.  That  case 
would  have  been  a  strong  authority  for 
the  defendant  if  no  charge  had  been 
made  against  Stanley  before  the  defend- 
ant was  sworn.  The  Queen  v.  Sootton 
(4)  was  the  strongest  authority  cited 
in  favour  of  the  defendant.  That  case, 
however,  turned  upon  the  peculiar 
language  of  6  &  7  Will.  4.  c.  65.  s.  9  :— 

Law  J.  Bep.  H.C.  183. 
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"Provided  that,  before  any  proceedings 
shall  be  had  or  taken  upon  such  infor- 
mation," the  charge  shall  be  deposed  to 
on  oath.  It  does  not  become  necessary, 
therefore,  to  consider  how  far  that  case 
has  been  affected  by  more  recent  deci- 
sions. 

In  the  course  of  the  argument  there 
was  some  discussion  as  to  whether  the 
warrant  was  produced  before  the  justices. 
In  my  opinion,  whether  it  was  or  not  is 
immaterial ;  had  it  been  so  it  would  have 
proved  nothing,  for  it  could  not  in  laij 
sense  be  treated  as  the  information.  It 
was  the  act  and  process  of  the  magistrate 
alone,  not  the  information  of  the  in- 
former, and  the  recital  of  an  information 
would  be  no  evidence  that  there  was  such 
an  information  in  fitct — see  Stevenson  v. 
Clark  (28).  I  have  carefully  considered 
the  provisions  of  Jer vis's  Acts,  11  A;  12 
Vict.  cc.  42,  43,  but  I  find  in  them 
nothing  at  all  militating  against  the 
view  I  have  expressed.  The  sections  of 
those  statutes  to  which  our  attention  was 
called,  which  regulate  the  formalities  to 
be  observed  when  a  charge  is  made 
against  an  absent  person  whose  presence 
it  is  desired  to  procure,  do  not  seem  to  • 
me  to  have  any  bearing  upon  a  case  like 
the  present,  where  the  charge  is  made  in 
the  presence  of  the  accused,  who  is  then 
and  there  called  upon  to  answer  it,  as  he 
lawfully  may  be,  according  to  the  dictum 
of  Holt,  C.J.,  to  which  I  have  referred. 
In  such  a  case  it  is,  in  my  opinion,  alto- 
gether immaterial,  so  far  as  the  jurisdic- 
tion of  the  justices  to  hear  that  charge 
ia  concerned,  whether  the  accused  was 
before  them  voluntarily  or  otherwise,  or 
on  legal  or  illegal  process.  I  have  already 
pointed  out  that  Stanley  may  have  good 
grounds  for  asking  that  his  conviction 
may  be  quashed,  irrespective  of  the  in- 
valid objection  raised  by  the  defendant. 
This  conviction,  in  my  opinion,  ought  to 
be  affirmed. 

Pollock,  B.,  and  Lindlet,  J.,  concurred 
in  the  judgment  delivered  by  Hawkins,  J. 

Mahistt,  J. — I  am  of  opinion  that  this 
conviction  should  be  affirmed.  The  case 
finds    that    Hughes    swore    &lsely  and 

(28)  Per  Cteeswell,  3.,  1  Car.  &  U.  500. 
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cormptlT  on  the  hearing  of  a  cb&rge 
against  Stanley  at  Petty  Sessions  for  an 
assault  on  him  (Hnghes),  and  for  ob. 
gtmcting  him.  being  a  police  constable  in 
the  execution  of  hia  datr,  and  the  qnes- 
iion  is,  whether  the  jnstices  had  jorisdio- 
tion  to  hear  that  charge,  Hnghes  having 
been  broaght  before  them  by  means  of  a 
warrant  signed  by  a  magistrate,  bat 
which  warrant  had  been  issued  without 
any  information  in  writing,  or  on  oath. 
By  yirtne  of  the  provisions  in  several 
stotates,  which  it  is  unnecessary  for  me 
to  refer  to,  justices  of  the  peace  as- 
sembled in  petty  sessions  have  a  juris- 
diction to  hear  a  charge  of  an  assault 
upon  a  constable  in  the  execution  of  his 
duty,  but  it  is  only  by  the  Prevention  of 
Crimes  Act,  1871  (34  &  35  Vict.  c.  112) 
(1),  that  they  can  summarily  convict  and 
punish  for  that  offence.  The  charge 
made  against  Stanley  might  have  been 
lawfully  made  and  heard  without  any 
previous  summons  or  warrant.  Hughes 
might  have  apprehended  Stanley  in  the 
act  of  committing  the  alleged  assault,  a 
magistrate  seeing  the  alleged  assault 
committed  might  have  then  and  there 
ordered  Stanley  into  custody,  or  Stanley, 
knowing  or  believing  that  he  would  be 
apprehended  if  he  did  not  appear,  might 
have  appeared  voluntarily  before  the 
justices  to  answer  the  charge ;  in  any  of 
which  cases  I  cannot  doubt  but  that  the 
justices  not  only  might  but  must  have 
heard  the  case  and  disposed  of  it  some- 
how. It  would  be  very  strange,  to  say 
the  least  of  it^  if  the  law  be  that,  not- 
withstanding the  justices  would  have 
had  a  jurismctiou  to  hear  the  charge  if 
there  had  not  been  a  warrant,  they  had 
no  such  jurisdiction  in  consequence  of 
there  being  a  warrant  unsupported  by  a 
sworn  information.  Nothing  short  ol  a 
clear  statutory  enactment  would  justify 
such  a  conclusion.  That  there  is  no  such 
statutory  enactment  I  think  is  clear ;  but 
it  is  said  there  are  decisions  which  govern 
the  case.  The  decision  most  relied  upon 
on  behalf  of  the  prisoner  Hughes  is  The 
Queen  v.  Seotton  (4),  but  it  will  be  seen 
by  examining  that  case  that  the  very 
ground  upon  which  it  was  decided  is 
wanting  in  the  present  case.  The  in- 
dictment was  for  perjury  on  the  hearing 


before  justices  of  an  information  laid 
under  1  &  2  Will.  4.  c.  32.  ss.  30,  41, 
and  the  Court  held  that  the  jnstioes  had 
no  jurisdiction  to  hear  it,  because  by 
section  9  of  6  &  7  Will.  4.  c.  65  it  was 
expressly  made  a  condition  precedent  to 
any  further  step  beyond  the  information 
that  the  matter  of  the  information  should 
be  deposed  to  by  the  oath  of  the  in- 
formant or  some  other  credible  witness, 
and  no  such  deposition  had  been  mode. 
Whether  that  cose  was  rightly  decided 
may,  I  think,  admit  of  considerable 
doubt,  having  regard  to  the  qualified 
language  of  the  proviso  at  l^e  end  of 
section  9,  but  assuming  the  right  con- 
struction to  have  been  put  upon  it  there 
is  no  such  enactment  in  the  present  case, 
or  anything  like  it.  I  think  it  unneces- 
sary to  review  all  the  cases  which  were 
cited  in  the  course  of  the  argament, 
partly  because  I  do  not  think  any  of  them 
are  conclusive  either  way ;  but  mainly 
because  I  found  my  judgment  upon  this, 
that  the  provisions  contained  in  the  17th 
section  of  the  34  A  35  Vict.  c.  112  (which 
incorporated  11  &  12  Vict,  c.43)  relative 
to  process  or  proceedings  for  the  purpose 
of  bringing  accused  persons  before  jus- 
tices, are,  in  my  opinion,  directory  only, 
and  do  not  in  any  vray  affect  the  jurisdic- 
tion of  justices  to  hear  charges  made 
against  persons  who  are  before  them  and 
who  are  accused  of  offences  over  which 
they  have  jurisdiction.  The  proviso  at 
the  end  of  section  1  of  11  &  12  Vict.  c. 
43  strongly  supports  this  view.  We  are 
not  told  by  the  learned  Judge  who  has 
stated  this  case  how  ibe  jnstices  dealt 
with  Stanley,  but  we  are  informed  by 
counsel  at  the  bar  that  they  convicted 
him  summarily,  and  sentenced  him  to 
imprisonment.  In  my  opinion  it  is 
immaterial  for  the  present  purpose  how 
justices  disposed  of  the  cha^,  the  only 
question  before  us  being,  whether  the 
jnstioes  had  jurisdiction  to  hear  it  and  to 
receive  evidence  upon  oath  in  support  of 
it.  I  think  they  had,  and  that  tiie  ques- 
tion put  to  us  snould  be  answered  in  the 
affirmative. 

Field,  J. — I  also  am  of  opinion  that 
this  conviction  should  be  affirmed.  I 
have  nothing  to  add  to  the  judgments 
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already  deliyered,  bat  only  desire  to  say, 
as  I  differed  from  my  brothers  Gleasby 
and  Orove  in  Blahe  y.  Beech  (13),  that 
I  have  carefnlly  reconsidered  my  judg- 
ment in  that  case,  and  am  nnable  to  alter 
the  view  I  then  entertained. 

HuDDLESTON,  B. — The  question  in  this 
ease  is,  whether  a  conviction  for  perjury 
committed  by  the  prisoner  Hughes  before 
justices  should  be  quashed,  because  there 
was  no  information  on  oath  for  the 
irarrant  upon  which  Stanley,  the  party 
charg^,  was  brought  before  the  justices. 
The  charge  gainst  Stanley  before  the 
justices  wM  for  obstructing  Hughes,  a 
police  constable,  in  the  discharge  and 
execution  of  his  dnty.  It  is  not  stated 
in  the  case  under  what  statute  the  charge 
was  made  against  StanlOT.  It  might 
therefore  have  been  under  34  &  35  Vict. 
c.  112.  s.  12,  by  which  Stanley  might 
be  convicted  summarily,  or  it  might  have 
been  under  24  4  25  Vict.  c.  100.  s.  38, 
by  which  he  might  have  been  sent  for 
trial  to  the  assizes  or  sessions.  If  the 
charge  be  for  an  offence  nnder  the  former 
Act  it  may  by  section  17  be  prosecuted 
in  manner  directed  by  Jervis's  Act,  11 
&  12  Vict.  c.  43— section  1  of  that  Act 
provides  that  "where  an  information  shall 
be  laid  that  any  person  has  committed 
any  offence  for  which  he  is  liable  by  law 
on  summary  conviction,  the  justice  may 
issue  his  summons."  This  is  the  process 
by  which  the  person  to  be  charged  is 
called  on  to  appear.  By  section  2,  if 
"  being  served,  the  party  does  not  appear, 
a  warrant  may  issue,  or  a  warrant  may 
issue  in  the  first  instance  if  the  justice 
shall  think  fit,  but  in  both  these  cases  the 
matter  of  the  information  mast  be  sub- 
stantiated to  the  satisfaction  of  the  jus- 
tice by  oath  or  affirmation,  and  if  the 
summons  is  not  obeyed  the  justice  may 

frooeed  ex  parte  on  proof  of  due  service." 
ty  section  10  it  is  declared  (that  is 
declaratory  of  the  common  law)  and 
enacted  that  the  complaint  in  case  of  an 
order,  and  the  information  in  case  of  a 
snmmaiy  conviction,  be  made  or  laid 
without  any  oath  or  affirmation  except 
where  warrants  are  issued  in  the  first 
instance  to  apprehend,  and  Uien  the 
matter  of  the  uiormation  must  be  sub- 
Vofu  48.— M.U. 
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stantiated  by  the  oath  or  affirmation  of 
the  informant.  Section  13  deals  with 
the  appearance  or  defaalt  of  the  party 
charged,  and  provides  that  the  case 
may  be  heard  in  his  absence  on  due  proof 
of  the  service  of  the  summons,  or  a 
warrant  for  his  apprehension  issued.  It 
also  deals  with  his  committal,  and  with 
the  dismissal  of  complaint  or  informa- 
tion,  if  the  complainant  or  informant 
does  not  appear  by  himself,  counsel 
or  attorney,  and  with  the  adjournment 
of  the  hearing,  and  concludes  thus; 
"But  if  both  ^urties  appear,  either  per- 
sonally or  by  their  respective  counsel  or 
attorneys,  before  the  justice,  or  justices, 
who  are  to  hear  and  determine  such 
complaint  or  information,  (hen  such 
justice  or  justices  shall  proceed  to  hear 
and  determine  the  same."  The  object 
of  all  these  provisions  is  to  bring  the 
party  accused  before  the  justices,  to  en- 
force his  presence  and  to  enable  them  to 
desd  with  him  in  his  absence,  but  when 
he  is  before  them,  the  justices  are  re- 
quired and  shall  proceed  to  hear  and 
determine.  The  information  on  oath  is 
not  necessary  to  give  the  justices  juris- 
diction to  try,  though  it  is  necessary  to 
give  them  jurisdiction  to  issue  a  warrant 
to  apprehend.  The  jurisdiction  to  try 
arises  on  the  appearance  of  the  party 
charged,  the  nature  of  the  charges  and 
the  charging  of  the  defendant.  Section 
14  shews  what  is  to  take  place  at  the 
hearing,  "  when  such  defendant  shall  be 
present  at  such  hearing,  the  substance  of 
the  information  shall  be  stated  to  him  " 
(this  is  the  charging).  The  word  "state" 
is  important,  as  pointing  out  that  no 
summons,  information  or  other  document 
is  to  be  read  or  shewn  to  him.  An  in- 
formation is  nothing  more  than  what  the 
word  imports,  namely,  the  statement  by 
which  the  magistrate  is  informed  of  the 
offence  for  which  the  summons  or  war- 
rant is  required,  and  it  need  not  be  in 
writing  unless  the  statute  requires  it. 
The  magistrate  to  whom  it  is  made  is 
not  necessarily,  and  very  often  never  is, 
one  of  the  magistrates  by  whom  the 
case  is  subsequently  heard.  In  practice 
an  information  is  never  produced  before 
the  justices,  if  in  writing  it  remains  with 
the  magistrate  granting  the  summons  or 
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warrant,  as  the  warrant  remains  in  the 
oostodj  of  the  constable.     The  derk  to 
the  jnstices,  or  the  police  o£Bcer  present^ 
states  the  anbatance  of  the  information, 
that  is  the  nature  of  the  charge,  some- 
times where  there  is  a  charge  sheet,  as  in 
the  metropolitan  district,  reading  from 
it,  otherwise  not.     The  charge  sheet  is 
merely  the  statement  drawn  np  by  the 
inspector  at  the  station  of  the  charge 
preferred  before  him.     He  states,  in  fact, 
the   snbstance  of    the  charge  or  infor- 
mation, and  the  prisoner  is  called  on  to 
plead.     He  may  admit  the  truth   and 
plead  guilty,  or  he  may  not   admit  the 
truth  and  desire  to  be  tried  for  it,  or  he 
may  apply  for  an  adjournment,  or  object 
to  the  jurisdiction;  but  if  he  make  no  ob. 
jection  (and  here  it  is  found  that  Stanley 
made  no  objection)  the  case  must  pro- 
ceed.  Principle  and  the  authorities  seem 
to  shew  that  objections  and  defects  in  the 
form  of  procuring  the  appearance  of  a 
party  charged  will  be  cured  by  appearance. 
The   principle  is  that  a  party  charged 
should  have  an  opportunity  of  knowing 
the    charge  against  him  and   be   fully 
heard   before   being   condemned.     If  he 
has  the  opportunity,  the  method  by  which 
he  is  brought  before  the  justices  cannot 
take  away  the  jurisdiction  to  hear  and 
determine  when  he  is  before  them.     The 
arrest  of  Stanley  was  no  doubt  illegal, 
there  had  been  no  information  on  oath  to 
justify  the  warrant,  and  it  might  be  that 
if  the  objection  had  been  taken  the  magis- 
trates   might  have  entertained    it,  but 
they  could  then  and  there  have  issued 
their  summons  for  Stanley's  apprehension 
at  once  on  a  verbal  information  which 
would  be  good — The  King  v.  Bhillw  (29), 
and  have  proceeded  to  hear  and  determine, 
though  if  the  defendant  objected  they 
ought  to  adjourn,  so  that  he  might  know 
the  charge,  and  be  prepared  to  meet  it. 

The  King  v.  Stone  (30)  was  a  convic- 
tion on  the  Game  Laws.  The  objection 
that  there  had  been  no  summons  was 
abandoned  on  argument,  and  Lord  Sen- 
yon,  at  p.  64i9,  and  Le  Blanc,  J.,  at 
p.  654,  point  out  that  "justice  requires 
that  a  party  should  be  duly  summoned 
and  fully  heard  before  he  is  condemned, 

(29)  1  Lord  Baym.  609. 

(30)  1  East,  649. 


but  if  he  were  present  at  the  time  of  the 
proceeding  and  heard  the  charge  and 
all  the  witnesses,  and  did  not  ask  for 
any  further  time  to  bring  forward  his 
defence,  if  he  bad  any,  thu  at  all  times 
has  been  held  sufficient."    This  was  the 
case  in  which  the  objection  was  made  to 
the  conviction  that  it  did  not  appear  on 
the  face  of  it  that  the  defendant  was  duly- 
summoned,  but  the  principle  ia  the  same. 
In   The  Queen  v.  Shcuv   (21),  where 
there  was  no  information  of  any  kind. 
Chief  Justice  Brie  points  out  that  where 
the  parties  are  before  a  magistrate  who 
has  jurisdiction  in  respect  of  time  and 
place  (as  the  magistrates  had  here),  no 
summons  or  information  is  necessary  to 
complete  his  jurisdiction  unless  the  obli« 
gation  is  imposed  by  the  statute  which 
constitutes  the  offence  (and  oertainly  that 
is  not  imposed  by  the  34  &  35  Vict, 
c.  112).    Blackburn,  J.,  says  no  informa- 
tion was  required.    It  is  material  to  know 
what  the  charge  is  (and  here  the  case 
finds  Stanley  was  charged  with  obstruct- 
ing the  police  constable  in  the  discharge 
of  his  duty).     Sometimes  a  summons  or 
other  writing  may  be  required,  but  no 
antecedent  iuformation  is  necessary.     In 
the  absence  of  one,  the  party  to  be  tried 
may,  if  he  pleases,  ask  for  an  adjournment, 
but  if  he  does  not  do  so  the  adjudication 
is  good,  and  Montague  Smith,  J.,  says  no 
information  or   summons    is    necessary 
where  the  parties  appear  voluntarily  (and 
I  do  not  think  it  makes  any  difference  if 
he  be  there  compnlsorily).    It  is  to  beob- 
served  that  this  decision  was  in  1865, -and 
long  after  Jervia's  Act  came  into  opera- 
tion.    Indeed  Jervis's  Act  (11  &  12  Vict 
c.  43)  is  referred  toby  prisoner's  counsel. 
Mr.  Bowen's  argument  in  this  case  for 
the  necessity  of  an  information  is  entirely 
based  on  Jervis's  Act  (11  &  12  Vict.  c. 
43).      This  case  is  therefore  a  distinct 
authority  that  the  absence  of  sn«dt  an 
information  is  not  fatal  to  the  jmisdio- 
tion  of  the  justices.      In  Turner  v.  Tha 
Posimcuter-Gfeneral  (8)  it  was  held  that, 
although  there  was  no  information  on 
oath  (the  62nd  section  of  24  &  25  Vict. 
0.  97,  the  statute  on  which  the  defend- 
ant  was  convicted  requiring  one),  after 
appearance  and  no   objection  made  no 
objection  to  the  jurisdiction  of  the  jnstices 
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to  commit  aammarilj  coald  be  taken,  that 
any  defect  in  bringing  the  parties  before 
the  jnatices  was  oared  by  appearance  and 
the  merits  of  the  case  being  gone  into,  and 
that  the  justices  had  jurisdiction.  Blake  t. 
Beeeh  (13)  is  to  the  same  effect.  I  wish  to 
say  that  I  snbscribe  to  every  word  in  my 
brother  Field's  judgment  in  that  case. 
The  judgments  of  Cleasby,  B.,and  Grove, 
J.,  are  based  on  the  grotind  that  the  ob- 
jection to  the  want  of  an  information  was 
distinctly  taken  before  the  magistrates — 
The  Queen  v.  Berry  (14),  and  The  Queen 
V.  Fletcher  (15)  support  the  same  prin- 
ciple, though  they  were  sought  to  be  dis- 
tinguished in  argument  by  suggesting 
that  the  enquiry  on  which  the  perjury 
was  committed  was  of  a  quaxi  civil  nature. 
The  deoiaion  in  The  Queen  v.  Sootton  (4) 
was  on  the  ground  that  by  the  words 
of  the  statute  6  &  7  Will.  4.  c.  65.  s. 
9,  it  was  a  condition  precedent  to  any 
farther  steps  that  the  matter  of  the 
information  should  be  deposed  on  the 
oath  of  the  informer  or  some  other 
credible  witness.  I  think,  therefore, 
that,  Stanley  being  before  the  justices  and 
no  adjoamment  having  been  asked  for, 
and  he  being  charged  with  an  offence  pun- 
ishable by  summaiy  conviction,  though 
there  had  been  no  information  on  oath  for 
the  warrant,  false  swearing  in  a  material 
point  would  be  perjury.  The  passages 
quoted  in  the  arguments  from  Pal&y  on 
Oonvieiions  and  Smith's  Leading  Oases 
have  reference  to  the  statement  of  the 
information  in  the  old  form  of  conviction, 
where,  of  course,  it  became  necessary  to 
shew  in  that  part  of  the  conviction  all 
the  ingfredients  to  give  jurisdiction.  The 
form  of  conviction  in  Jervis's  Act  omits 
the  information,  but  if  the  offence  with 
which  Stanley  was  charged  was  one  under 
24  4  25  Vict.  c.  100.  s.  38,  for  which  he 
might  be  committed  for  trial  at  the  assizes 
or  quarter  sessions,  I  entertain  no  doubt 
that  there  need  not  have  been  an  infor- 
mation on  oath  or  warrant  to  g^ve  the 
justices  jurisdiction  to  hear  and  commit 
or  discharge. 

The  practice  of  justices  with  r^ard  to 
indictable  offences  is  regulated  by  Jervis's 
Act  (11  &  12  Yiot.  c.  42).  Section  8 
provides  that  where  a  warrant  is  to  be 
issued  there  mast  be  i^n  information  in 
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writing  on  oath,  bat  not  where  a  sum* 
mons  only  is  issaed.  There  is  no  section 
pointing  out  what  is  to  be  done  at  the 
hearing,  as  in  Jervis's  Act  (11  &  12  Vict, 
c.  48) ;  but  section  17,  which  applies  to 
the  examination  of  witnesses,  provides 
"  that  where  any  person  shall  appear  or 
be  brought  berore  any  justice  charged 
with  any  indictable  offence,  whether  such 
person  appear  voluntarily  upon  summons 
or  have  been  apprehended  with  or  with- 
out warrant,  or  'be  in  custody  for  the 
same  or  any  other  offence,  depositions 
shall  be  taken  and  the  oath  administered 
before  the  witness  is  examined."  The 
justice  here,  therefore,  has  expressly  juris- 
diction to  administer  the  oath  to  the 
witness  when  the  party  charged  is  before 
him,  whether  he  appear  or  be  brought 
there,  and  whether  there  be  or  be  not  a 
warrant,  and  therefore  having  jurisdiction 
to  administer  an  oath,  false  swearing  on 
a  material  point  would  be  perjury.  Bat 
apart  from  either  statute,  I  don't  think  it 
can  be  doubted  that  a  police  constable 
would  be  justified  in  taking  into  custody 
without  summons  or  warrant  any  person 
who  was  assaulting  and  obstructing  him 
in  the  execution  of  his  duty,  and  subse- 
quently charging  him  with  that  offence. 
Upon  such  a  charge  being  made  (although 
it  was  entirely  false),  the  magistrate  1^ 
fore  whom  it  was  made  must  enquire  into 
its  truth,  and  to  do  so  must  have  juris- 
diction to  administer  an  oath,  and  false 
swearing  in  that  enquiry  on  a  material 
point  would  be  perjury.  In  any  view, 
therefore,  I  am  of  opimon  that  uie  con- 
viction must  be  af&rmed. 

Denu/lk,  J. — I  conceive  the  true  mean- 
ing and  effect  of  the  case  submitted  to  us  by 
the  learned  Lord  Justice  to  be  as  follows. 
John  Stanley  was  improperly  arrested  by 
the  defendant  Owen  Hughes,  a  constable, 
who  had  obtained  a  form  of  warrant  from 
the  clerk  to  the  clerk  to  the  justices, 
which  was  filled  up  by  the  clerk,  or  by 
Hughes,  in  the  usual  form  as  for  a  charge 
of  assaulting  and  obstructing  Hughes, 
being  a  constable,  in  the  execution  of  his 
daty.  This  warrant  waa  improperly 
signed  by  the  magistrate  without  requir- 
ing any  information  either  in  writing  or 
upon  oath.  The  magistrates  at  petty 
seuidona  finding  Stanley  before  them,  au4 
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having  been  verbally  informed  either  by 
Haghes  or  their  own  clerk,  that  Hughes 
charged  Stanley  with  assanlting  him  and 
obetracting  him  in  the  ezecation  of  his 
duty,  and  without  enquiring  how  Stanley 
had  been  brought  there,  administered  an 
oath  to  Hughes  and  took  evidence,  in  the 
course  of  which  Hughes  committed  per- 
jury, if  perjury,  in  law,  could  be  com- 
mitted in  such  a  case;  the  only  point 
raised  for  eur  consideration  being  that 
the  absence  of  a  writtAi  information  or 
of  an  information  upon  oath  was  &tal  to 
a  conviction  for  perjury.  No  question 
was  raised  at  the  petty  sessions  as  to  the 
existence  of  an  information,  or  as  to  the 
existence  or  legality  of  the  warrant  or 
arrest.  These  objections  were  first  sng- 
gestdd  upon  the  trial  of  Hughes  for  per- 
jury. Stanley  made  no  objection  to  the 
charge  being  heard,  and  called  a  witness 
on  his  own  behalf.  He  was  in  fact,  as 
was  admitted  upon  the  argument,  though 
not  stated  in  the  case,  convicted  and 
sentenced  to  six  months'  imprisonment 
with  hard  labour,  a  sentence  which  could 
only  have  been  passed  upon  summary 
conviction  imder  (he  powers  of  34  &  85 
Vict.  c.  112.  8. 12. 

The  case  has  been  twice  most  ably  and 
elaborately  argued,  and  for  some  time  I 
doubted  whether  the  conviction  could  be 
sustained,  but  upon  full  consideration  1 
am  satisfied  that  it  ought  to  stand.  The 
main  argument  for  the  defendant  was 
based  upon  the  ground  that  the  ofiPenoe 
of  which  he  was  convicted  was  one  under 
the  statute  34  &  35  Vict.  o.  112.  s.  12, 
and  that  by  virtue  of  section  17  of  that 
Act,  ooupleid  with  the  provisions  of  11  & 
12  Vict.  c.  43,  thereby  incorporated,  the 
whole  proceeding  was  void  and  without 
jurisdiction  for  want  of  an  information 
upon  oath.  I  am  of  opinion,  however, 
that  we  ought  not  to  have  reeard  to  the 
conviction  in  considering  wheuier  perjuiy 
was  committed,  but  to  look  to  the  mo- 
ment  at  which  the  &lse  evidence  was 
given,  and  consider  whether  at  that 
moment  the  magistrates  had  jurisdiction 
to  hear  that  evidence  judicially.  And 
I  think  that  they  had  jurisdiction  to  hear 
that  evidence  judicially  if,  at  the  time  at 
which  it  was  given,  it  was  evidence 
yrhich,  in  any  possible  event,  they  might 


have  acted  upon  judicially  in  a  matter 
within  their  jurisdiction;  whether  (ha 
result  of  their  acting  upon  it  might  have 
been  to  ocmvict,  or  to  aoqnit,  or  to  ad< 
joum,  or  to  send  for  trial,  or  to  take  bail, 
or  to  do  any  other  judicial  act  within 
their  competency.  At  the  moment  at 
which  the  false  evidence  in  question  was 
given,  it  appears  to  me  that  there  was 
nothing  to  compel  the  magistrates  to  en. 
quire  into  the  mode  in  which  Stanley  had 
been  brought  before  them.  If ,  as  I  sup. 
pose  (and  here  I  am  putting  the  case  as 
favourably  as  it  can  be  put  for  the  de- 
fendant), nothing  more  happened  than 
(ha(  the  m^strates  enquired  "  what  is 
the  charge  against  that  man  P "  and 
Hughes  said  in  answer,  "  I  charge  him 
with  assanlting  me  and  obstmotiug  me 
in  the  execution  of  my  duty,"  I  appre- 
hend that  the  magfistrates  would  at  once 
have  had  jurisdiction' to  put  Hughes  upon 
his  oath,  and  enquire  into  severu  matters, 
upon  any  one  of  which  the  perjury  might 
have  been  committed,  wholly  without 
reference  to  what  they  might  in  (he 
result  feel  themselves  bound  to  do  or  not 
to  do.  For  example,  they  might  have 
enquired  into  the  name  and  number  of 
Hughes,  and  whether  he  was  really  a 
member  of  the  police,  and  actually  on 
dnfy  at  the  time  of  the  alleged  assault, 
whether  Stanley  was  really  the  person 
who  had  assaulted  him  or  not,  how  he 
was  dressed,  whether  he  was  alone  or 
with  others,*  &o.,  and  indeed  even  if  the 
jurisdiction  of  the  magistrates  to  convict 
depended  upon  whether  Haghes  had 
arrested  Stanley  in  the  act,  or  brought 
him  np  upon  a  legal  warrant  afterwards 
obtained,  this  very  question  might  have 
been  a  legitimate  subject  of  enquiry. 
Considering  that  this  was  a  case  in  whim 
Hughes  complained  of  an  assault  upon 
himself,  it  need  not  have  occurred  to  the 
magistrates  in  the  first  instance  that  any 
warrant  at  all  wonld  have  been  neces- 
sary, for  there  is  nothing  in  any  of  the 
statutes  to  repeal  the  common  law,  which 
would  have  enabled  Hughes,  if  the  charge 
were  a  true  one,  to  bring  Stanley  at  once 
before  the  magistrates  without  any  war- 
rant at  all.  The  charge  actually  made,  as 
stated  in  the  case  according  to  my  under- 
standing  of  it,  is  much  more  nearly  in 
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accordance  with  the  provisions  of  24  & 
25  Vict.  0. 100.  8.  38,  than  with  those  of 
84  A;  85  Vict  o.  112.  s.  12.  It  included  a 
breach  of  the  peace,  and  I  can  see  no 
reason  why  the  magistrates,  at  all  events 
in  the  absence  of  any  objection  on  the 
gronnd  of  the  illegality  of  the  arrest  or 
the  want  of  an  information,  should  not 
have  administered  an  oath,  and  enquired 
into  the  charge,  at  all  events  until  any 
doubt  arose  as  to  their  jurisdiction  to 
deal  with  it  finally  by  conviction.  It  was 
contended  that  even  ander  11  &  12  Vict. 

0  42,  relating  to  indictable  offences,  the 
right  of  the  mag^trates  to  enquire  would 
not  be  well  founded  in  the  absence  of  an 
information  in  writing  or  upon  oath ;  but 

1  am  of  opinion  that  there  is  nothing  in 
tiiat  Act  to  destroy  the  jurisdiction  of  the 
magistrates  to  enquire  into  a  charge  of 
an  indictable  offence  where  the  person  in 
charge  is  actually  in  custody  before 
them.  The  Ist  section  of  that  Act' shews 
that  the  provisions  relating  to  warrants 
and  informations  are  not  intended  to 
apply  to  such  a  case,  but  are  merely  pro- 
visions for  the  purpose  of  bringing  people 
not  already  in  custody  before  the  justices. 
Their  jurisdiction  to  convict  appears  to 
me  to  be  a  totally  different  question  from 
the  question  whether  they  had  jurisdic- 
tion to  take  evidence  in  such  a  case, 
but  it  is  not  necessary  to  consider  further 
the  question  whether  the  conviction  was 
good  or  bad,  and  I  express  no  opinion 
upon  it.  I  cannot  hold  that  the  magis- 
trates who  tried  and  convicted  Stanley 
(even  if  the  conviction  be  one  that  cannot 
be  supported)  had  no  jurisdiction  to  ad- 
minister an  oath  to  Hughes,  or  that  any 
evidence  he  gave  relevant  to  a  verbal 
charge  of  assault  and  obstruction  waa 
coram  nan  judice.  The  case  of  TAe  Qu«e» 
V.  Scotton  (4),  which  at  first  seemed  to 
me  to  be  in  favour  of  the  defendant's 
contention,  is,  I  think,  dearly  distinguish- 
able on  the  ground  that  there  the  Cktnrt 
thought  that  the  only  possible  foundation 
of  the  magistrates'  jurisdiction  was  an 
information ;  whereas  within  the  present 
case  there  was  nothing  to  prevent  the 
magistrates  from  proceeding  to  enquire 
into  a  charge  which,  in  at  least  one  other 
lawful  manner,  might  have  been  bronght 
before  (hem  without  any  information  at 
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all,  and  either  adjudicated  upon  by  them 
or  sent  for  trial. 

In  the  view  I  take  of  this  case  it  is 
unnecessary  to  discuss  more    fully  the 
contention    of    the   defendant's    learned 
counsel  as  to  the  applicability  of  Jervis's 
Act  to  the  case,  upon  the  supposition 
that  beoaose  the'oonviction  was  one  under 
34  &  35  Vict.  0. 112,  no  eviden6e  given 
upon  the  hearing  could  be  the  subject  of 
an  indictment  for  perjury  in  the  absence 
of  an  information  on  oath  or  in  writing. 
In  my  view  all  that  was  necessary  to  give 
the  magistrates  jurisdiction  to  hear  evi- 
dence  was  that  there  should  be  before 
them  a  person  charged  with  an  offence 
within  their  general  jurisdiction,  under 
snch  circumstances  as  to  call  upon  them 
to  take  evidence  before  they  could  decide 
whether  they  should  exercise  or  abstain 
from  exercising  some  legal  power  which 
they  possessed.     For  the  reasons  above 
given  I  think  that  such  was  the  case  here, 
and  that  the  evidence  falsely  and  cor- 
ruptly given  upon  oath,  and  which  must 
be  taken  to  have  been  held  by  the  learned 
Lord  Justice  to  have  been  relevant  and 
material  to  the  subject-matter  of  enquiry 
before  the  justice,  cannot  be  said  to  have 
been  earam  turn  jvdice.     The  indictment, 
on  being  referred  to,   appears    to  have 
contained  an  allegation  that  the  perjury 
was  committed  upon  the  hearing  of  a 
"  complaint  or  information,"  and  this  is 
no  doubt  language  which  would  at  first 
sight  lead  one  to  expect  that  proof  would 
have  been  given  of  a  charge  made  other- 
wise than  in  the  way  in  which  it  appears 
to  me  that  the  case  states  the  charge  in 
this  case  to  have  been  made.     But  I  do 
not  think  that  the  words  "  complaint  or 
information "  are    inconsistent    with    a 
verbal  charge  made   under  the  oircum- 
stances  suggested  above.    The  statute  14 
&  15  Vict,  c  100.  s.  20,  which  is  appli- 
cable  to  the  case,  provides  that — "  in  every 
indictment  for  perjury  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and 
by  what  Court  or  before  whom  the  oath 
was  taken,  without  setting  forth  the  full 
answer,  information,  indictment,  declara- 
tion or  any  part  of  any  proceeding  either 
in  law  or  equity,  and   without  setting 
forth  the  oommission  or  aathoriiy  of  the 
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Court  or  person  before  whom  such  o£Pence 
was  committed."  All  that  is  necessary 
sinoe  that  statute  is  that  the  indictment 
should  shew  that  there  was  a  proceeding 
pending  before  the  Gotirt  over  which  the 
Court  had  jilrisdiction,  and  I  think  this 
does  sufficiently  appear  in  the  present 
case  and  that  it  is  not  necessary  to  tie 
down  the  meaning  of  the  word^  to  any 
particular  form  of  information  or  com- 
plaint For  these  reasons  I  am  of 
opinion  that  the  conviction  onght  to  be 
affirmed. 

LoBo  CouBiiHn,  C.J. — I  am  desired  to 
say  that  the  Lord  Chief  Baron  dissents 
from  the  judgement  of  the  majority  of  the 
Court.  I  have  myself  prepared  a  judg- 
ment, but  after  having  had  the  advantage 
of  reading  the  judgment  of  my  brother 
Hawkins,  I  should  onlv  be  expressing, 
were  I  to  read  it,  in  lees  forcible  language, 
the  conclusions  at  which  he  has  arrived. 
Without  binding  myself  to  every  single 
expression,  I  concur  in  the  results  and  in 
the  train  of  reasoning  in  his  judgment. 
And  this  being  the  view  of  the  majority 
of  the  Judges  who  have  heard  the  case, 
the  conviction  will  be  affirmed. 

Conviction  affirmed. 


Solieitora — Simpson,  Hammond  &  Co.,  agenU  for 
J.  W.  Hnghea,  Bangor,  for  appellant;  the 
SolieitoT  to  the  Treaauiy,  for  tha  Ctawa. 
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[IN  THE  HOUSE  OF  LORDS.] 
.  /THB  OVXB8BBB8  OF  THE  TOWN- 

laaU^i-^  ^<i>-»>~  1879.  ship  of  thb   fobkion  of 

*  /SA^arJiny^  Jiin®  27, 80,-|     waiaall  v.  thb    London 

J'^  Xy^  /  '^2     •'^'^y  ^^"  ^^  NOBTH  WB8TBRN  BAIl- 

/  V      WAT   OOHPANT. 

Eafe — Sanitary  Purposes  in  a  Borough 
— District  or  Borough  .Rate — Exemption 
conferred  by  Local  Act — Vested  Interest — 
Public  Health  Ad,  1872,  35  ^  36  Vict.  c. 
79.  »».  3,  4,  7,  16^8anitary  Law  Amend- 
ment Act,  1874  (37  ^  38  Vict.  c.  89),  s.  3 
—Public  Health  Act,  1876  (38  Sf  39  Vict, 
e.  55),  ss.  10,  207,  211. 

By  a  local  Act  passed  in  1848  comtpif'. 


tioners  were  appointed  for  sanitary  pur- 
poses  over  a  district  lying  partly  within 
the  borough  of  W.  The  commissioners  had 
power  to  levy  a  rate,  and  raHuays  vera 
liable  to  be  assessed  for  such  rate  on  one- 
fourth  only  of  their  rateable  value. 

By  the  Public  Health  Act,  1872,  Oe 
borough  of  W.  was  made  an  urban  sassUary 
district,  and  the  town  cotmeil  the  sanitary 
auUioriiy  ;  and  it  was  enacted  that  all  est. 
penses  ineurred  by  a  town  oouneU  vnder 
the  sanitary  Acts  should  be  paid  out  of  the 
borough  rate,  "provided  that  'where  an 
urban  sanitary  authority  had  before  the 
passing  of  this  Act  power  to  levy  within  its 
district  a  rate  for  sanitary  purposes,"  the 
expenses  should  be  charged  on  such  rate. 

By  the  PubUe  Health  Act,  1875,  all 
expenses  ineurred  under  that  Act  by  an 
urban  sanitary  authority  are  to  be  defrayed 
out  of  a  district  rate  subject  to  ^  exertion 
that  "  if  in  any  district  the  expenses  in- 
eurred by  an  urban  authority  (being  the 
council  of  a  borough)  in  the  execution  of 
the  Sanitary  Acts  were  at  the  time  of  the 
passing  of  this  Act  payable  out  of  the 
borough  rate,"  the  expenses  were  to  be  de- 
frayed out  of  the  borough  rale.  BaUways 
were  entitled  in  respect  of  a  district  rate 
under  this  Act  to  a  partial  exemption  as 
under  the  Act  of  1848. 

By  a  local  Act  passed  in  1876  the  com. 
missioners  and  their  district  were  abolished, 
the  borough  of  W,  teas  extended  so  as  to 
include  the  whole  of  the  eommissionen' 
district,  and  the  town  council  was  made  the 
sanitary  authority  for  the  whole  of  the  ex- 
tended borough,  and  succeeded  to  aU  the 
powers  of  the  commissioners. 

In  November,  1876,  the  town  eouncU  of 
W.  levied  a  borough  rate  for  sanitary  pur- 
poses, assessing  the  respondents  on  the  full 
value  of  their  railway. 

Held,  that  the  expenses  for  sanitary  pur- 
poses ought  to  be  defrayed  out  of  a  distriet 
rate,  and  that  the  respondents  were  entitled 
to  exemption  as  to  three-fourths  of  the  rale- 
able  value  of  their  railway. 

It  is  a  rule  of  construction  of  Acts  of 
Parliament  that,  "  when  a  person  or  a  class 
of  persons  are  entitled  to  a  benefit,-  it  is 
presumed  that  the  vested  interest  is  re- 
spected ;  it  is  not  to  be  ta^en  away  by  a 
subsequent  statute  by  general  words,  or  «i»- 
less  the  intention  ifoto  do  clearly  appears' 
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The  oTorseers  of  the  Foreign  of  Wal' 
Ball  appealed  from  the  decision  reported 
Mpra,  p.  57. 

SerseheU  and  Anttie  appeared  for  the 
appellants. 

Boaamguet  and  N.  NeviUe,  for  the  re- 
spondents. 

Our.  adv.  tniU. 

LoBD     HATffBBLET. — The     Substantial 

SLBstion  in  this  appeal  is,  whether  or  not 
e  respondents  as  owners  and  occupiers 
of  land  within  that  part  of  the  Foreign 
of  Walsall  which  is  situate  within  the 
borough  of  Walsall,  part  of  which  is  psed 
for  a  railway,  and  other  part  for  railway 
accommodation,  are  liable  to  be  assessed 
at  a  rate  purporting  to  be  made  under 
the  provisions  of  the  Public  Health  Acts, 
afterwards  referred  to,  or  any  of  them,  at 
mpre  than  one  quarter  of  the  value  at 
which  their  property  is  assessed  for  the 
rate. 

It  is  not  necessary  to  state  the  course 
of  procedure  in  this  case  beyond  saying 
tiiat  an  order  of  the  Court  of  Quarter 
Sessions,  which  was  made  in  favour  of 
the  present  respondents,  was  affirmed  by 
the  Court  of  Queen's  Bench,  and  the 
order  of  that  Court  was  affirmed  by  the 
Lords  Justices.  From  the  order  made  on 
the  last  occasion  the  present  appeal  is 
brought. 

The  case  depends  upon  the  construc- 
tion of  several  Acts  of  Parliament,  which 
I  think  we  may  concur  with  the  Court 
below  in  treating  as  "perplexed  and 
difficult." 

By  an  Act  of  Parliament  called  "  The 
Walsall  Improvement  and  Market  Act, 
1848,"  commissioners  were  appointed  for 
carrying  into  effect  certain  improvements 
and  sanitary  arrangements  over  a  dis- 
trict consisting  of  the  whole  township  of 
tiie  borough  of  Walsall,  and  of  part  of 
the  foreign  lyine  within  the  borough,  and 
part  of  the  adjoining  parish  of  Bushall, 
then  lying  without  the  borough,  but 
since  added  thereto.  For  the  purpose  of 
pajring  the  expenses  of  the  commissioners 
and  making  the  improvements  specified 
in  the  Act,  they  were  authorised  to  levy 
an  "  improvement  rate,"  but  raUways  and 
certain  other  property  therein  described 


were  not  to  be  assessed  at  more  than  one- 
quarter  of  their  net  value.  The  com- 
missioners had  a  jurisdiction  extending 
to  property  outside  the  borongh,  and 
agam  their  jurisdiction  did  not  embrace 
the  whole  of  the  borough. 

If  the  rate  before  us  for  consideration 
was  rightly  levied  on  the  respondents  as 
a  borough  rate,  it  will  not  he  subject  to 
the  deduction  of  three-quarters  of  the 
amount  assessed  on  the  respondents,  but 
the  respondents  contend  that  the  rate 
should  have  been  levied  as  a  district  rate 
under  powers  vested  originally  in  local 
commissioners,  although  these  powers  are 
now  exercised  by  the  urban  authority  of 
Walsall. 

Several  local  Acts  were  passed  between 
tiie  years  1842  and  1872,  which  dealt 
with  matters  of  sanitary  regulation,  and 
contained  the  same  or  similar  directions 
as  to  levying  rates  on  one  quarter  only  of 
the  assessed  value  of  the  railway  pro- 
perty. 

The  Public  Health  Act  of  1872  con. 
stituted  urban  authorities  throughout 
the  kingdom,  and  defined  the  several 
urban  Banitaly  districts,  that  of  Walsall 
being  one.  The  more  important  sections 
of  this  Act  as  regards  t^e  question  in 
dispute  are  the  7th  and  16th.  By  the 
Public  Health  Act,  1872,  section  4,  the 
borough  of  Walsall,  including  so  much 
of  the  Improvement  Act  district  as  lay 
within  the  borongh,  became  an  urban 
sanitary  district,  and  the  mayor,  alder- 
men and  bnrgesses  acting  by  the  town 
council  became  the  urban  sanitary  autho- 
rityfor  the  said  district,  but  the  remainder 
of  the  Improvement  Act  district  continued 
to  be  under  tiie  jurisdiction  of  the  im> 
provement  commissioners. , 

By  the  7th  section  it  is  provided  that, 
"  Su^eot  to  the  provisions  of  this  Act, 
the  Local  Ctovemment  Acts  shall  be 
deemed  to  be  in  force  within  the  district 
of  every  urban  sanitary  authority,  and 
from  and  after  the  first  meeting  of  an 
urban  sanitary  authority  in  pursuance  of 
this  Act  there  shall  be  transferred  and 
attached  to  an  urban  sanitaiy  authority, 
to  the  exclusion  of  any  other  authority 
which  may  have  previously  exercised  or 
been  subject  to  the  same,  all  powers, 
rights,  duties,  capacities,  liabilities  and 
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obligations  within  snoh  district,  exer- 
cisable or  attaching  bj  and  to  a  local 
board  nnder  the  Local  Qovemment  Acts, 
and  bj  and  to  the  sewer  authority  nnder 
the  Sewage  TTtlliBation  Acta,  and  by  and 
to  the  nnisanoe  authority  nnder  the 
Nuisances  Removal  Acts,  and  by  and  to 
the  local  aathoriky  nnder  the  Common 
Lodging  Houses  Acts,  the  Artisans  and 
Labourers  Dwellings  Act,  and  the  Bake- 
house Regulation  Act;  or  by  and  to 
any  of  the  said  authorities  under  any  of 
such  Acts,  or  any  Acts  amending  such 
Acts."  By  the  16th  section  it  is  provided 
aa  follows :  "  All  expenses  incurred  or 
payable  by  an  urban  sanitary  authority 
under  the  Sanitary  Acts  shall,  if  the 
Local  Government  Acts  or  the  provisions 
of  those  Acts,  with  respect  to  rating, 
were  at  or  immediately  before  the  passing 
of  this  Act  in  force  throughout  the 
district  of  such  authority,  or  within  a 
local  government  district  wholly  within 
such  district,  be  defrayed  in  manner  pro- 
vided by  those  Acts ;  and  if  the  Local 
Government  Acts  were  not  so  in  force  at 
or  immediately  before  the  passing  of  this 
Act,  be  defrayed  as  follows,  that  is  to  say 
— Mrst,  In  the  case  of  the  council  of  a 
borough,  out  of  the  borough  fund  or 
borough  rate.  Second,  "La  the  case  of 
Lnprovement  Commissioners,  out  of  any 
rate  in  the  nature  of  a  general  districib 
rate  l^viable  by  them  as  such  commis- 
sioners throughout  the  whole  of  their 
district,  provided  that  where  an  urban 
sanitary  authority  had,  before  the  passing 
of  this  Act,  power  to  levy  within  its  dis- 
trict a  rate  or  rates  for  paving,  sewering 
or  other  sanitary  purposes,  all  expenses 
incurred  by  such  authority  in  the  per- 
formance of  its  duties  under  the  Sanitary 
Acts  shall  be  defrayed  out  of  such  rate 
or  rates,  except  where  at  the  time  of  the 
passing  of  this  Act  any  such  expenses 
were  chargeable  upon  the  borough  fund  or 
borough  rate,  in  which  case  such  expenses 
shall  continue  so  chargeable." 

I  think  that  the  7th  section  transferred 
all  the  powers  of  the  special  commis- 
sioners under  the  Acts  there  specified  to 
the  urban  authority  constituted  by  the 
3rd  section  of  the  Act,  and  in  particular 
the  WaLaall  Corporation  as  an  urban 
authority  acquired  the  powers  so  trans- 


ferred from  the  district  commissioners  to 
the  exclusion  of  these  commissioners. 

The  16th  section  of  the  Act,  as  it  seems 
to  me,  directs  all  expenses  to  be  paid  as 
follows :  If  the  Local  Government  Acts 
or  their  provisions  as  to  rating  were  in 
force  throughout  tlie  district  of  the  urban 
authority  (which  was  not  the  case  at 
Walsall),  then  in  manner  provided  by  the 
Local  Acts,  but  if  not,  then,  in  case  of 
the  council  of  a  borough  being  the 
authority,  out  of  the  borough  fund ;  and 
in  case  of  commissioners  by  a  rate  to  be 
levied  by  them. 

There  is  a  proviso  at  the  end  of  the 
clause,  which,  I  think,  is  intended  to  ex- 
press that  when  any  urban  authority  re- 
constituted by  the  Act  had,  before  the 
passing  of  the  Act,  been  invested  with 
powers  of  rating  for  special  purposes  and 
for  expenses,  they  shall  still,  as  recon- 
structed by  the  Act  of  1872,  have  the 
same  powers  after  the  passing  of  that 
Act,  and  the  expenses  shall  be  paid  out 
of  the  rate  so  levied,  unless  where  they 
were  then  chargeable  on  the  borough 
fund,  in  which  case  they  should  continue 
so  to  be.  It  seems  to  me  that  the  powers, 
though  transferred  by  section  7  to  the 
new  "  urban  authority  "  were  yet  intended 
to  be  kept  distinct,  and  were  to  be  exer- 
cised in  each  district  according  to  the 
local  Act  of  the  district  by  a  new  body. 

I  next  come  to  the  Act  of  1874.  By 
the  Sanitary  Law  Amendment  Act,  1874, 
section  8,it  is  provided,  "Whereas  doubts 
have  arisen  as  to  the  extent  and  meaning 
of  the  7th  section  of  the  principal  Act, 
be  it  therefore  declared  and  enacted  that 
the  provisions  of  the  said  section  shall 
be  deemed  to  have  applied  to  every 
authority  acting  at  the  time  of  the  passing 
of  the  principal  Act  under  the  powers 
conferred  upon  them  by  a  local  Act  with 
respect  to  any  sanitary  purposes,  and 
that  all  the  powers,  rights,  duties,  capaci- 
ties, liabilities  and  obligations  of  any 
authority  having  jurisdiction  under  a 
local  Act  in  the  district  of  an  nrfaaa 
sanitary  authority  at  the  tame  of  the 
passing  of  the  principal  Act,  so  &r  as 
they  or  any  of  them  related  to  such  pur- 
poses, were  transferred  to  and  beoume 
attached  to  the  urban  sanitair  anthori^ 
therein  referred  to."     The  difficulty  aroee 
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partly  from  the  expression  "  nrban  sani- 
tary authority  "  being  ased  in  the  Act  of 
1872  with  regard  to  their  haying  exer- 
cised powers  of  levying  expenses  before 
the  passing  of  that  Act,  and  yet  the 
urban  sanitary  authorities  were  only  con- 
stituted by  the  Act  of  1872.  By  this 
Act  of  1874itseems  to  have  been  intended 
to  explain  what  the  Legislature  meant  by 
"urban  sanitary  authority"  in  the  Act 
of  1872.  The  result  in  the  case  before' 
us  would  be,  that  the  powers  given  by 
the  Act  of  1872,  to  be  exercised  by  the 
urban  authority,  would  be  exercised  ac- 
cording to  the  manner  in  which  they 
would  have  been  exercised  by  the  com- 
missioners whom  the  urban  authority  re- 
placed, if  those  commissioners  had  been 
constituted  a  new  board,  called  the  urban 
sanitary  authority.  In  this  case  the 
authority  was  not  in  the  Corporation  of 
Walsall,  but  was  in  special  commissioners 
appointed  under  the  special  Act,  which 
was  referred  to  in  the  argument  of  this 
case. 

This  Act  makes  it  clear  that  all  the 
powers  of  the  Special  Local  Act  were 
intended  to  be  preserved,  and  is  &yourabIe 
in  this  respect  to  the  respondents.  I 
think  the  whole  scheme  in  1872  was  to 
preserve  the  powers  of  levying  expenses 
exactly  as  they  stood,  and  merely  'to 
transfer  the  powers  from  one  set  of 
officials  to  another.  We  then  come  to  an 
Act,  which  was  much  relied  upon  in  the 
Court  below,  and  which  has  been,  I 
think,  deservedly  relied  upon  in  the  argu- 
ment in  this  House,  the  Act  of  18/5. 
The  207th  section  of  that  Act  says,  "  All 
expenses  incurred  or  payable  by  an  urban 
authority  in  the  execution  of  this  Act,  and 
not  otherwise  provided  for,  shall  be 
charged  on  and  defrayed  out  of  the  dis- 
trict fund  and  g^eneral  district  rate 
leviable  by  them  under  this  Act,  subject 
to  the  following  exceptions — namely  : 
That  if  in  any  district  the  expenses  m- 
curred  by  an  urban  authority  (being  the 
council  of  a  borough)  in  the  execution  of 
the  sanitary  Acts  were  at  the  time  of  the 
passing  of  this  Act  payable  out  of  the 
borough  fund  or  boroueh  rate,  tiien  the 
expenses  incurred  by  that  authority  in 
the  execution  of  this  Act  shall  be  charged- 
on  and  de&ayed  out  of  the  borough  fund 
Vol.  48.— ILC. 


or  borough  rate ;  and  that  if  in  any  district 
the  expenses  incurred  by  an  nrban  autho- 
rity (being  improvement  commissioners) 
in  the  execution  of  the  sanitary  Acts 
were  at  the  time  of  the  passing  of  this 
Act  payable  out  of  any  rate  in  the  nature 
of  a  general  district  rate  leviable  by 
them  as  such  commissioners  throughout 
the  whole  of  their  district,  then  the  ex- 
penses incurred  by  that  authority  in  the 
execution  of  this  Act  shall  be  charged 
on  and  defrayed  out  of  such  rate^  and 
for  the  purposes  of  this  section  the  coun- 
cil  of  the  borough  of  Walsall  shall  be 
deemed  to  be  improvement  commis- 
sioners ;  and  that  where  at  the  time  of 
the  passing  of  this  Act  the  expenses  in- 
curred by  an  urban  authority  in  the  exe- 
cution of  certain  purposes  of  the  sanitary 
Acts  were  payable  out  of  the  borough 
fund  and  borough  rates,  and  the  expenses 
incurred  by  such  authority  in  the  exeou- 
tion  of  the  other  purposes  of  the  said 
Acta  were  payable  out  of  a  rate  or  rates 
leviable  by  that  authority  throughout  the 
whole  of  their  district  for  paving,  sewer- 
ing or  other  sanitary  purposes,  then  the 
expenses  incurred  by  that  authority  in 
execution  of  the  same  or  similar  pur- 
poses respectively  under  this  Act  shall 
respectively  be  charged  on  and  defrayed 
out  of  the  borough  fund  and  borough 
rate,  and  out  of  the  rate  or  rates  leviable 
as  aforesaid." 

Section  10  of  the  same  Act  transfers 
the  powers  and  obligations,  but  does  no 
more.  Section  207  directa  that  all  ex- 
penses  shall  be  paid  out  of  the  district 
fund  and  general  district  rate  leviable 
under  the  Act,  subject  to  three  exceptions. 
Unless  then  the  appellants  can  make 
out  that  the  expenses  in  question  on  this 
appeal  fall  within  one  of  such  exceptions, 
the  rate  should  be  levied  as  the  respond-  . 
ents  desire  it,  namely,  not  out  of  the 
borough  rate,  but  out  of  the  fund  raised 
under  the  powers  of  the  Special  Act, 
which  provides  that  one-fourth  only  of 
the  assessment  of  the  railway  property 
shall  be  raised. 

The  exceptions  are,  first,  when  at  the 
time  of  passing  the  Act  of  1875  the  ex- 
penses were  payable  out  of  the  borough 
fund.  This  must  depend  then  on  the 
view  taken  of  the  16th  section  of  the 
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Act  of  1872,  and  I  h&ve  already  said  tlxat 
it  appears  to  me  that  under  the  previons 
Acts  the  expenses  since  1872  were  payable 
out  of  the  district  fund,  and  not  ont  of 
the  borough  fand. 

The  o4£er  two  exceptions  manifestly 
are  not  snch  as  to  sanction  the  appellant-s' 
contention. 

I  think  Lord  Justice  Cotton's  remarks 
very  jast — namely,  that  one  shoald  not  so 
construe  an  Act  as  to  take  away  a  pri- 
vilege granted  by  a  former  Act  without 
any  direct  repeal  of  that  Act,  or  inference 
BO  strong  of  intention  as  to  authorise  us 
to  say  that  the  two  Acts  could  not  stand 
together  unless  one  of  them  is  so  con- 
strued. 1  see  no  such  inference  &om  the 
course  that  the  legislature  has  taken ;  it 
has  carefully  preserved  the  existing 
powers  as  r^ards  the  area  of  the  rate, 
and  has  only  changed  the  instruments 
which  are  to  exercise  the  powers. 

For  these  reasons,  I  think,  the  con- 
tention of  the  appellants  is  wrong,  and 
the  decision  of  the  Court  below  is  right, 
and  I  advise  your  Lordships,  and  move 
your  Lordships,  to  affirm  the  order  of  the 
Court  below,  and  to  dismiss  the  appeal 
with  costs. 

LoBD  BLACKBnRN. — I  agree  with  the 
motion  of  the  noble  and  learned  Lord 
now  on  the  woolsack  (Lord  Hatherley). 
Under  the  207th  section  of  the  Act  of 
1875  the  expenses  are  to  be  paid  out  of 
the  district  fund  raised  by  a  district  rate, 
unless  the  appellants  can  shew  that  the 
case  comes  within  one  of  the  exceptions. 
It  is  contended  that  it  comes  within  the 
first  exception,  in  which  case  they  are  to 
be  paid  for  out  of  the  borou^  fund,  and 
raised  by  a  boroxigh  rate.  The  respon- 
dents' property  is  of  that  class  which  is 
to  be  rated  at  a  lower  value  to  a  district 
rate,  and  at  its  full  value  to  a  borough 
rate,  and  it  is  that  which  makes  the 
question  of  practical  importance ;  and 
the  parties,  when  before  the  quarter 
sessions,  agreed  what  was  to  be  done 
when  the  question  was  decided ;  but  the 
question  of  law  to  be  decided  is,  whether 
the  expenses  should  be  raised  by  one 
rate  or  the  other.  And  this  depends  on 
whether  in  the  borough  of  Walsall  "  the 
expenses  incurred  by  the  urban  authority 


in  tho  execution  of  the  sanitary  acts  were 
at  the  time  of  the  passing  of  that  Act " 
—that  is,  on  the  11th  of  August,  1875— 
payable  out  of  the  borough  fund  or 
borough  rate  ?  And  the  answer  to  that 
question  depends  on  whether  on  the  true 
construction  of  the  7th  and  16th  sec 
tions  of  the  Act  of  1872,  coupled  with 
the  declaratory  enactments  of  the  Act  of 
1874,  the  expenses  were  on  the  11th  of 
August,  1875,  payable  in  part  ont  of  a 
rate  to  be  imposed  under  the  rating 
powers  of  the  locaJ  Act  of  1848,  on  the 
portion  of  the  district  subject  to  the 
powers  of  the  commissioners  appointed 
under  that  Act,  which  was  by  the  Act  of 
1874  brought  within  the  urban  district. 
If  80,  the  expenses,  which,  I  think, 
means  the  whole  expenses,  were  not  pay- 
able ont  of  the  borough  fund,  and  the 
case  is  not  within  the  first  exception. 

I  have  endeavoured  in  vain  to  find  ont 
what  those  who  framed  the  enactments 
in  the  Acts  of  1872  and  1874  meant  to 
be  done  in  this  respect.  The  powers  con- 
ferred by  the  local  Act  are  not  put  an 
end  to ;  they  are  transferred  to  the 
urban  authority ;  and  one  would  say  that 
the  intention  must  have  been  that  those 
powers  thus  transferred,  not  put  an  end 
to,  should  be  exercised  within  the  portion 
of  the  district  transferred  to  the  urban 
authority,  so  as  to  preserve  unaffected  the 
vested  rights  of  those  holding  tho  class 
of  property  which,  under  a  rate  levied 
under  the  local  Act,  were  to  be  assessed 
at  a  lower  value.  And  a  great  many 
good  arguments  may  be  and  were  urged 
in  favour  of  that  view,  but  then  they  are 
to  exercise  the  powers  transferred  to 
them  "  to  the  exclusion  of  any  other 
authority  which  may  have  exercised  the 
same."  The  rating  power  given  by  the 
Act  of  1848  was  a  power  to  the  com- 
missioners to  make  a  rate  over  the  whole 
of  the  district  subject  to  that  Act,  and  it 
is  excessively  difficult  to  understand  how 
that  power  could  be  exercised  by  the 
urban  authority  to  the  exclusion  of  the 
oommissioners,  and  over  only  a  part  of 
that  district,  unless  by  implication  a 
power  was  given  to  the  urban  authority 
to  make  a  new  rate  over  that  part  only, 
which  is  violent  implication.  I  am  glad 
that  t^e  new  legislation  is  such  as  to 
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render  it  unnecessary  ever  to  impose  saoh 
a  rate,  which  it  wonld  be  yeiy  difficult  to 
make,  and  the  proviBo  to  section  16, 
especially  as  explained  by  the  Act  of 
1874,  farther  perplexes  the  question. 
But  I  agree  with  Lord  Justice  Cotton's 
observation,  that  it  is  a  rule  of  construc- 
tion, that  when  a  person  or  class  of  per- 
sons are  entitled  to  a  benefit,  it  is  to  be 
presumed  that  the  vested  interest  is  re- 
spected, and  it  is  not  to  be  taken  away 
by  a  subsequent  statute  by  general  words, 
or  unless  the  intention  so  to  do  clearly 
appears.  And  I  may  add  that  in  section 
16  of  the  Act  of  1872  it  is  provided  that 
when  the  Local  Government  Acts  were 
in  force  in  a  local  government  district 
absorbed  in  an  urban  district  consisting 
of  a  borough,  so  as  to  g^ve  the  owners  of 
the  class  of  property  within  that  smaller 
district  a  vested  interest  in  its  being 
rated  at  the  lower  rate,  the  expenses 
throngbont  the  whole  urban  district  are 
to  be  defrayed  by  a  district  rate.  This, 
to  my  mind,  shews  that  the  gpeneral  in- 
tention was  to  respect  these  vested  rights 
where  they  had  come  into  operation  in  a 
part  of  the  nrban  district ;  and  the  ez> 
ceptions  in  section  207  of  the  Act  of 
1875  are  all  framed  with  a  view  to  give 
effect  to  the  same  general  principle. 

I  do  not  wish  to  disguise  that  I  have 
not  been  able  to  understand  the  enact- 
ments as  they  originally  stood  in  sec- 
tions 7  and  16  of  the  Act  of  1872,  and 
that  the  declaratory  enactments  in  the 
Act  of  1874  have  to  my  mind  made 
darker  what  was  dark  enough  without. 
But  I  think  there  is  no  sufficient  indica- 
tion of  an  intention  to  depart  from  the 
general  principle,  and,  consequently,  I 
agree  that  the  appeal  should  be  dismissed 
with  costs. 

Lord  Qoedon  concurred. 

Order  appealed  from  confirmed  and 
appeal  dismissed  with  costs. 

Solicitors— Shsrpe,  Parkers,  Pritebaid  &  ShArpe, 
agents  for  Wilkinson  &  Gillespie,  Walsall,  for 
appellants ;  H.  F.  Boberts,  for  respondents. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

r  THB  ODABDUNS  OF  THK  POOB  OF 
1879.       J        NOITINOHAM    UNION     (oppel- 

June  25.  ]      lants)    v.    tohkcnson    (re. 
spondent). 

Evidence — Evidence  further  Amendment 
Act,  1869 — Proceedings  "  in  Oonseqtience 
of  Adultery" — Evidence  of  Husband  to 
prove  Non-access. 

Proceedings  were  instituted  by  a  board 
of  guardians  to  compel  a  husband  to  sup- 
port a  child  bom  of  his  wife  during  mar- 
riage. The  husband  opposed  the  proceed- 
ings on  the  ground  that  the  child  was  ille- 
gitimate by  reason  of  the  adultery  of  the 
vdfe : — 

Held,  not  to  be  "a  proceeding  instituted 
in  consequence  of  adultery,"  within  the 
meaning  of  the  Evidence  Further  Amend- 
ment Act,  1869  («.  3),  so  as  to  make  the 
hiuband  competent  to  give  evidence  tending 
to  prove  the  fact  of  non-access. 

In  re  BiJeout's  Trusts  (39  Law  J.  Bep. 
Chano.  192 ;  s.  c.  Law  Bep.  10  Eq.  41)  ; 
and  In  re  Yearwood's  Trusts  (46  Law  J. 
Bop.  Chanc.  478 ;  s.  c.  Law  Bep.  5  Ch.  D. 
545),  considered. 

Case  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

The  respondent  appeared  before  the 
justices  in  Petty  Sessions  to  answer  a 
complaint  which  had  been  duly  made  by 
the  gruardians  of  the  poor  of  the  Notting- 
ham Union,  the  appellants,  under  the 
43  Eliz.  c.  2.  s.  6,  and  31  &  32  Vict.  c. 
122.  s.  36,  and  to  shew  cause  why  an 
order  should  not  be  made  upon  him 
ordering  him  to  maintain  his  cLild 
Ernest,  born  of  the  body  of  his  wife 
Mary,  and  who  was  then  chargeable  to 
the  appellants'  union. 

The  respondent  was  married  to  his 
wife  Mary  on  the  10th  of  March,  1863, 
and  she  had  five  children  bom  after  such 
marriage.  The  first  four  children,  it  was 
admitted,  were  their  legitimate  children, 
but  the  respondent  denied  that  the  fifth 
child,  Ernest,  the  subject  of  the  present 
case,  was  his  lawful  child.  That  child 
was  born  on  the  6th  of  October,  1873. 
Up  to  October,  1872,  the  respondent  and 
his  wife  had  lived  together,  but  at  that 
time  he  ceased  to  live  continually  with 
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her.  She  was  then  living  at  No.  1, 
Paradise  Road,  Lambeth,  and  the  re* 
spondent  was  living  at  Gondnit  Street, 
Regent  Street,  at  a  distance  of  abont 
four  miles  apart. 

Evidence  was  given  that  the  respond- 
ent, in  December,  1872,  and  January, 
1873,  had  a  key  of  No.  1,  Paradise  Boad, 
where  his  wife  was  then  living,  and  was 
seen  on  several  occasions  to  open  the 
door  with  sach  key,  and  to  go  into  the ' 
house,  and  a  particular  occasion  in  De- 
cember, 1872,  was  mentioned  on  which 
the  respondent  was  seen  to  go  into  this 
house  as  late  as  one  o'clock  in  the  mom- 
.  ing.  The  respondent  was  tenant  of  No. 
1,  Paradise  Boad,  and  maintained  his 
wife  and  children  there. 

The  respondent's  wife  was  called  on 
behalf  of  the  appellants,  who  proved  that 
the  child  Ernest  was  her  husband's  lawful 
child. 

Proof  was  given  on  the  part  of  the 
respondent  that  in  November,  1878,  he 
had  obtained  a  decree  nin  for  a  dissolu- 
tion of  marriage  with  his  wife,  on  the 
ground  of  her  adultery  with  a  man  of  the 
name  of  Martin,  and  the  transcript  of  the 
shorthand  writers'  notes  was  given  in 
evidence'to  shew  that  the  decree  niti  was 
based  upon  evidence  which  was  tendered 
in  the  Divorce  Court  to  prove  that  the 
adultery  was  committed  on  or  about  the 
26th  of  December,  1872,  but  no  evidence 
was  given,  other  than  the  production  of 
the  shorthand  writers'  notes,  to  prove 
that  fact,  or  to  prove  that  she  had  at  any 
time  committed  adultery. 

The  respondent  was  called,  and  proved 
that  he  had  never  had  intercourse  with 
his  wife  after  the  20th  of  October,  1872, 
but  he  admitted  that  he  slept  in  the  same 
house  as  his  wife  (but  not  with  her)  at 
Whitsuntide,  1873,  and  that  he  was  a 
tenant  of  the  house  where  his  wife  lived 
at  No.  1,  Paradise  Road,  and  paid  the 
rent  and  supported  her  and  the  child  in 
question,  and  his  other  children  there, 
until  about  the  middle  of  November,  1873. 
No  evidence  was  given  to  prove  that 
the  respondent  did  not  have  access  to  his 
wife  at  a  time  when  the  child  may  have 
been  begotten,  except  the  evidence  of  the 
respondent  himself  and  his  sister,  Mary 
Thorkell,  who  swore  that,  after  October, 


1872,  with  the  exception  of  going  to 
Calais  to  take  his  ohUd  to  school,  the  re- 
spondent never  was  out  of  their  house  at 
night  later  than  eleven  o'clock  from 
October,  1872,  to  July,  1874. 

It  was  contended  on  behalf  of  the  ap- 
pellants that  the  child,  being  bom  in 
wedlock,  most  be  taken  to  be  the  legiti- 
mate child  of  the  respondent,  that  the 
decree  nisi  and  the  shorthand  writers' 
notes  of  the  proceedings  of  the  Divorce 
Court  were  not  evidence  to  prove  the 
adultery  of  the  wife  in  December,  1872 
(although  it  was  arranged  by  the  appel- 
lants' solicitor  and  the  respondent's 
solicitor  that  such  notes  should  be  ad- 
mitted as  evidence  of  adultery  and  sepa- 
ration of  the  respondent  and  his  wife,  to 
save  any  order  being  sought  by  the 
guardians  against  the  respondent  for 
maintenance  of.  his  wife),  and  that  even 
if  the  adultery  at' that  date  was  proved, 
it  did  not  follow  that  the  child  was  not 
the  lawful  child  of  tbe  respondent. 

It  was  objected  on  behalf  of  the  ap- 
pellants that  the  respondent  was  not  en- 
titled to  be  examined  on  his  own  behalf, 
and  that  if  he  was  a  competent  witness 
he  was  not  by  law  entitled  to  prove  ^lat 
he  had  not  access  to  his  wife,  and  thereby 
to  prove  that  the  child  Ernest  was  not 
his  lawful  child. 

The  justices  overruled  these  objections, 
and  decided  that,  although  there  was  no 
evidence  to  prove  that  the  respondent 
was  not  the  father  of  the  child,  exr«pt 
the  evidence  aforesaid,  they  were  entitled 
to  take  into  consideration  such  evidence 
to  prove  that  he  was  not  the  father  of 
the  child.  They  farther  decided  that  the 
evidence,  as  given  in  the  divorce  smt, 
proved  that  she  had  committed  adaltei; 
in  December,  1872,  and  that,  even  reject- 
ing the  respondent's  evidence,  there  was 
evidence  which  they  might  take  into  con- 
sideration to  prove  that  the  child  was  not 
the  respondent's  child.  They  accordingly 
declined  to  make  any  order. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  justices  were 
right  in  admitting  the  evidence  objected 
to  by  the  appellants,  and  whether  there 
was  evidence  upon  which  they  were 
entitled  to  find  that  the  respondent  was 
not  the  father  of  the  said  child. 
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If  the  Court  slionld  answer  these  qnea- 
tions  in  the  affirmative  the  decision  was  to 
be  affirmed,  bat  if  in  the  negative  the 
case  was  to  be  sent  back  to  the  justices, 
with  the  opinion  of  the  Court  thereupon, 
so  that  thej  might  make  an  order  upon  the 
respondent  for  the  maintenance  of  the 
child,  as  required  by  the  statute  43  Eliz. 
0.  42.  8.  6,  and  31  &  32  Vict.  c.  122.  s.  36, 
he  having  sufficient  means  to  maintain 
the  said  child. 

Wills  and  Poland,  for  the  appellants. — 
It  is  a  well-established  rale  that  a  husband 
may  not  give  evidence  to  bastardise  his 
children  born  during  marriage.  But  a 
doubt  has  been  raised  whether  the  Evi- 
dence Further  Amendment  Act,  1869 
(32  &  33  Vict.  c.  68),  s.  3  (1),  has  not 
altered  the  law.  The  proceedmgs  con- 
templated by  that  section  are  probeedings 
in  the  Divorce  Court;  moreover,  this  is 
not  a  "proceeding  instituted  in  conse- 
quence of  adultery."  The  doubt  has  been 
raised  by  two  cases  decided  in  Chancery. 
In  In  re  Hideout's  Trusts  (2),  James,  V.C., 
seems  to  have  admitted  evidence  of  the 
husband  to  bastardise  his  own  child,  but 
from  the  report  of  the  case  in  the  Law 
Journal,  it  would  appear  that  the  Vice- 
Chancellor  really  thought  the  evidence 
was  not  admissible.  In  In  re  Yearwood 
(3),  Hall,  V.C,  examining  In  re  Hideout's 
Trusts  (2),  from  the  report  in  the  Law 
Reports,  considered  that  that  case  had 
altered  the  law  to  a  certain  extent,  and 
ho  admitted  the  evidence  of  a  father  to 
bastardise  his  children,  but  he  did  so 
under  a  mistaken  idea  that  James,  V.C, 
had  ruled  such  evidence  to  be  admissible. 

Beginald  Brown,  iat  the  respondeat. 
— The  question  is  whether  there  was  not 
evidence  upon  which  the  justices  conld 
find  that  the  appellant  was  not  the  father 
of  the  child.  The  evidence  of  Mary 
Thorkell  and  the  fact  of  the  adultery 

(1)  32  &  33  Vict.  s.  3  enacts— "The  parties  to 
any  proceeding  institnted  in  consequence  of  adul- 
tery, and  tlie  husbands  and  wires  of  such  parties, 
shall  be  competent  to  give  evidence  in  such  pro- 
ceeding. .  .  ." 

(2)  39  Law  J.  Rep.  Chanc.  102  ;  s.  c.  Law  Bep. 
10  Eq.  41. 

(3)  46  Law  J.  Rep.  Chanc.  478 ;  s.  c.  Law  Rep. 
6  Cb.  D.  bib. 
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was  sufficient  even  without  the  eyidence 
of  the  respondent.  But  his  evidence  was 
admissible.  The  Act  14  &  15  Vict.  c. 
99  enabled  parties  on  the  record  to  give 
evidence,  and  16  &  17  Vict.  c.  83  enabled 
the  husbands  and  wives  of  parties  able  to 
do  so,  except  in  criminal  proceedings, 
and  "  any  proceedings  instituted  in  oon- 
seqaence  of  adultery."  Then  32  &  33 
Vict.  o.  68.  B.  3  makes  the  evidence  in 
.  the  present  case  admissible  by  removing 
the  disability  as  to  "proceedings  insti- 
tuted in  consequence  of  adultery."  The 
learned  author  of  Taylor  on  Evidence 
suggests  that  the  old  rale  is  superseded 
partly  by  section  3  of  the  Act  32  &  33 
Vict.  c.  68,  and  partly  by  the  two  deci- 
sions in  Chancery. 

It  is  clear  that  in  In  re  Bideout's  Trusts 
(2),  James,  V.C,  admitted  the  evidence, 
and  in  In  re  Yeanoood's  Trusts  (3)  Hall, 
V.C,  expressly  decided  that  a  husband 
might  give  sach  evidence  as  would  bas- 
tardise his  own  child. 

Gbove,  J. — In  my  opinion  this  case 
turns  on  the  question  whether  the  re- 
spondent's evidence  was  admissible  or  not. 
The  respondent's  counsel  has  contended 
that  the  question  is  whether  the  evidence 
tendered  and  admitted  was  sufficient  to 
satisfy  the  justices  that  there  had  been 
non-access  to  the  wife,  that  is  to  say,  non- 
intercourse  between  the  husband  and 
wife ;  but  I  do  not  think  that  was  the 
point  intended  to  be  raised. 

In  order  to  find  out  the  real  point  we 
must  look  at  the  whole  case.  Tho  evi- 
dence as  to  legitimacy  is,  first,  cohabita- 
tion up  to  October,  1872,  when  continual 
cohabitation  ceased;  then  there  is  evi- 
dence that  the  husband  had  a  key  of  his 
wife's  house,  and  that  he  had  gone  there 
on  one  occasion  at  one  o'clock  in  the 
morning ;  and  there  is  also  evidence  that 
the  respondent  was  tenant  of  the  house 
wherein  his  wife  lived,  and  that,  up  to  a 
certain  time,  he  supported  his  wife  and 
children  while  they  lived  there.  Tho  wife 
was  called,  and  she  said  that  the  child 
was  the  child  of  her  husband.  Now  the 
evidence  of  the  husband  aiai  wife  was 
either  admissible  or  inadmissible.  In 
answer  there  is  the  evidence  of  the 
respondent  that  he  had  ceased  to  have 
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intercourse  with  his  wife  a  year  before 
the  birth  of  the  child,  and  the  evidence  of 
Mary  Thorkell — and  very  singalar  evi- 
dence it  is — to  the  effect  that  for  twenty 
months  the  respondent  was  not  ont  of  her 
house  afler  eleven  o'clock  at  night.  How 
could  she  possibly  know  P  The  only 
other  evidence  was  the  Divorce  Conrt 
proceedings,  which  were  put  in  to  shew 
adultery  on  the  part  of  the  wife  in  1872. 
This  was  proved  by  the  shorthand  writers' 
notes.  It  was  objected  that  these  notes 
were  not  evidence,  but  it  was  agreed  by 
the  solicitors  on  both  sides  that,  with  the 
view  of  saving  expense,  they  should  be 
admitted,  merely  to  prove  that  a  divorce 
was  granted  on  the  ground  of  adultery, 
and  not  to  prove  the  date  of  the  adultery. 
I  am  of  opinion  those  notes  were  not  ad- 
missible to  prove  the  adultery. 

The  justices  overruled  these  objections, 
and  decided  that  although  there  was  no 
evidence  to  prove  that  the  respondent  was 
not  the  father  of  the  child,  except  the  evi- 
dence aforesaid,  they  were  entitled  to  take 
into  consideration  such  evidence  to  prove 
that  he  was  not  the  father  of  the  child. 
The  only  evidence  therefore  on  which  the 
justices  could  decide  that  the  respondent 
was  not  the  father  of  the  child  was  the 
evidence  of  the  respondent  and  Mary 
Thorkell.  Mary  Thorkell's  evidence  in 
reality  proves  nothing.  The  real  ques- 
tion therefore  is,  Was  the  evidence  of  the 
husband  admissible  ? 

It  has  been  already  decided  positively, 
or,  where  such  evidence  has  not  been  ten- 
dered, negatively,  that  before  the  passing 
of  the  Evidence  Acts  the  evidence  of  hus- 
band and  wife  was  not  admissible  to  prove 
access  or  non-access — see  Ooodright  v. 
Moas(4:).  But  it  is  said  that  32  &  83  Yict. 
c.  68.  s.  3,  by  which  "  the  parties  to  any 
proceedings  instituted  in  consequence  of 
adultery,  and  the  husbands  and  wives  of 
such  parties,  shall  be  competent  to  give 
evidence  in  such  proceedings,"  allows  the 
respondent  to  give  evidence  to  bastardise 
his  issue.  It  is  necessary  to  consider 
whether  this  was  a  proceeding  "  insti- 
tuted in  consequence  of  adultery."  My 
own  opinion  is  that  the  statute  applies 
only  to  proceedings  instituted    on   the 

(4)  Cowp.  691. 


ground  of  adultery  in  the  Divorce  Court. 
In  rA  Bideout's  Trtisls  (2),  as  reported  in 
the  Law  Reports,  gives  colour  to  the  idea 
that  James,  V.C,  admitted  the  evidence 
of  a  husband  to  bastardize  his  child; 
but  the  Law  Journal  report  of  the  case 
leads  one  to  arrive  at  tiie  opposite  con- 
clusion, and  contrary  therefore  to  the 
opinion  entertained  by  Hall,  V.C,  in  In 
re  Yearwood  (3),  in  which  he  seems  to 
have  imGigined  he  was  following  James, 
V.C,  in  admitting  similar  evidence.  But 
from  the  examination  of  these  cases  it 
would  appear  that  the  report  in  the  Law 
Journal  of  In  re  Bideout's  Trusts  (2)  is 
correct,  and  that  James,  V.C,  rrally 
thought  the  evidence  inadmissible.  We 
have  come  to  the  same  conclusion. 

I  do  not  think,  therefore,  that  proceed- 
ings like  these  can  be  said  to  be  instituted 
in  consequence  of  adultery,  and  in  thus 
deciding  I  do  not  think  I  am  in  conflict 
with  the  judgment  of  James,  V.C,  in  In 
re  Bideout's  Trusts  (2).  My  judgment 
therefore  is  for  the  appellants. 

Lopes,  J. — We  have  to  consider  two 
points — first,  was  the  husband's  evidence 
admissible  to  prove  non-access  ?  secondly, 
if  that  evidence  was  inadmissible,  was 
there  any  further  evidence  on  which  the 
justices  were  justified  in  finding  as  they 
did  P  As  to  the  first  point,  the  bead-note 
to  The  Queen  v.  The  Inhabitants  of  Stmrton 
(5)  which  says  that  "  neither  husband  nor 
wife  can  be  examined  for  the  purpose  of 
proving  non-access  during  marriage,"  is 
an  accurate  statement  of  the  law  l>efore 
the  passing  of  the  Evidence  Acts.  The 
first  Evidence  Amendment  Act,  14  &  15 
Vict.  c.  99,  enabled  plaintiffs  and  defen- 
dants in  actions  to  give  evidence,  but  by 
section-  4  the  Act  is  not  to  apply  to  pro- 
ceedings "instituted  in  consequence  of 
adultery."  16  &  17  Vict,  supplemented 
the  preceding  Act  by  allowing  the  hus- 
bands and  wives  of  plaintiffs  and  defen- 
dants to  give  evidence,  but  still  not  in 
proceedings  "  instituted  in  consequence 
of  adnlteiy."  Then  came  the  Evidence 
Further  Amendment  Act,  1869  (32  &  33 
Vict.  c.  68),  by  which  (section  3)  "the 
parties  to  any  proceeding  instituted  in 
consequence  of  adultery,  and  the  husbands 

(5)  6  Ad.  &  G.  180. 
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and  wives  of  sach  parties,  shall  be  com- 
petent to  give  evidence  in  such  proceed- 
ing." On  this  Act  the  respondent  relies, 
but,  as  I  nnderstand  it,  it  only  makes 
husbands  and  wives  oompetmit  witnesses 
in  snits  in  the  Divorce  Conrt,  and  repeals 
the  exception  in  the  two  former  Acts  as 
to  proceedings  "  institated  in  consequence 
of  adnltery."  In  this  case  the  parish 
asked  the  justices  to  compel  the  respon- 
dent to  support  his  child.  Surely  this  is 
not  a  proceeding  "institated  in  conse- 
qnence  of  adulteiy." 

The  point,  however,  has  been  raised  in 
two  oases  in  the  Conrt  of  Chancery,  to 
which  reference  has  been  made.  In  re 
Bideovt's  Trusts  (2),  even  as  reported  in 
the  Law  Bejports,  cannot  be  considered  an 
authority  for  holding  that  the  old  law  has 
been  altered,  and  that  non-access  may  be 
proved  by  husband  or  wife ;  for  James, 
V.G.,  says :  "  I  do  not  like  to  say  that  the 
effect  of  the  statute  is  to  supersede  the 
old  rule."  It  seems  to  me  that  in  In  re 
Bideout's  Trusts  (2)  the  Vice- Chancellor 
did  not  decide  one  way  or  the  other.  In 
In  re  Yearwood  (3)  the  decision  is  based 
on  the  supposition  that  James,  Y.C., 
decided  that  the  evidence  of  the  parents 
was  admissible  to  prove  the  illegitimacy 
of  their  child.  Neither  of  the  above 
cases  are  to  my  mind  direct  authority  on 
the  point. 

Secondly,  patting  aside  the  respondent's 
evidence,  I  do  not  think  there  was  any 
evidence  on  which  the  magistrates  were 
justified  in  acting.  It  was  a  bold  assei^ 
tion  for  Mary  Thorkell  to  say  that  the 
respondent  was  never  out  of  her  house 
later  than  eleven  p.m.  He  might  still 
have  gone  to  his  wife's  house  before  eleven 
p.m.,  having  a  key  to  her  dwelling,  and 
therefore  Mary  Thorkell's  evidence  does 
not  disprove  access  to  the  wife. 

Oase  remitted  to  the  jiistices. 


Solicitors— Taylor,  Honre  &  Co.,  agento  for  J. 
Blade,  Nottingham,  for  appellanta ;  CroMe,  Song 
&  Rilejr,  for  reapondent. 
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[IN  THE  COURT  OF  APPEAL.] 
(^Appealfrom  the  Queen's  Bench  Division.') 
1879.  1  , 

June  17, 19, 23.  }  ™^  •^'^^^^  "•  ™^''^=- 

Highway — TumpiJce  Act — Boads  atUho- 
rised  to  he  made  by  Trustees  under  Private 
Act — Tolls — Completion  of  Part  of  Boads 
— Insufficiency  of  Tolls  to  keep  completed 
Part  in  Bepair — Statute  4i  Sf  5  Vict.  o.  59 
— ApplicaUon  for  Oontribution  towards 
Maintenance  otU  of  Highway  Bate — JwriS' 
diction  of  Justices. 

A  primate  Act  of  Parliament  (5  Oeo.  4. 
e.  xeiv.')  after  authorising  certain  trustees 
to  establish  a  ferry  and  make  roads  in 
communication  theremth,  provided  that  the 
roads  v>hen  mude,  as  toell  at  the  ferry, 
should  he  maintained  and  repaired  out  of 
certain  tolls  thereby  authorised  to  be  taken. 
The  Act  specified  no  limU  of  time  for  the 
expiraiion  of  the  trust,  hut  it  was  provided 
that  if  tlie  execution  of  the  authorised  works 
should  not  he  completed  within  the  space  of 
ten  years,  all  the  powers  and  authorities 
thereby  gvoen  should  cease  and  detenfiine, 
same  only  (u  to  so  much  of  the  work  as 
should  have  been  completed  within  that 
time.  Thfi  ferry  was  established  and  all 
the  roads  made  with  one  exception,  but  the 
funds  derived  from  the  tolls  being  insuf- 
ficient to  keep  one  of  the  roads  so  made  in 
repair,  an  order  was  made  by  justices  in 
Special  Sessions  under  the  provisions  of  4 
4*  5  Vict.  c.  59.  s.  l,for  contribution  out  of 
the  highway  rates  tcywards  the  repair  of 
such  road : — 

Held,  that  the  road  in  question  was  a 
turnpike  road  within  the  meaning  of  4  ^  5 
Vict.  c.  59,  and  that  as  the  fimds  of  the 
trust  were  inadequate  to  keep  it  in  repair, 
the  justices  had  a  discretion  to  appropriate 
a  portion  of  the  highway  rate  towards  its 
maintenance. 

Held  also,  that  the  completion  by  the 
trustees  of  the  whole  system  of  roads  speci- 
fied in  the  Act  of  5  Qeo.  4.  c.  xeiu.  was  not 
a  condition  precedent  to  the  right  to  eaU 
upon  the  parish  to  contribute  towards  the 
repair  of  the  roads  that  had  been  made. 

The  Eingv.  Comberworth  (8  B.  &  Ad. 
108 ;  s.  c.  I  Law  J.  Eep.  M.C.  86)  over- 
ruled, 

*  Coram  Bramwell,  LJ.;  Brett,  L.J.:  and 
Cotton,  LJ. 
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The  Queen  v,  French  (.App.),  Q.B, 

This  was  an  appeal  from  an  order  of 
the  Queen's  Bench  Division  quashing  an 
order  of  Quarter  Sessions  made  upon  an 
appeal  hy  Bobert  Sotting,  sarveyor  of 
highways  for  the  parish  of  Bustington, 
in  the  county  of  Sussex,  against  am  order 
made  by  two  justices  in  special  sessions 
on  the  iSth  of  November,  1876,  for  con- 
tribution  of  a  sum  of  1502.  out  of  the 
highway  rate  for  the  parish  of  Busting- 
ton towards  the  repairs  of  a  road  there 
in  &ont  of  the  sea,  leading  irom  Little- 
hampton  to  Bustington.  By  the  order 
of  tne  Court  of  Quarter  Sessions  the 
order  of  the  two  justices  was  quashed, 
subject  to  a  case,  of  which  the  material 
parts  are  fully  set  out  in  the  report  of 
the  case  in  the  Queen's  Bench  Divi- 
sion (47  Law  J.  Bep.  M.O.  74).  The 
facts  therein  disclosed  were  shortly  as 
follows: — The  respondent  was  clerk  to 
the  trustees  under  the  Act  5  Cbo.  4.  c. 
zciv.  for  establishing  a  ferry  over  the 
Biver  Arun  at  Littlehampton,  in  the 
county  of  Sussex. 

By  section  16  of  the  Act  the  trustees 
were  empowered  to  make  certain  roads 
connected  with  such  ferry,  including  a 
road  from  the  ferry  to  Bustington  village 
and  a  branch  road  from  Littlehampton  to 
Busting^n. 

The  Act  further  provided  for  the 
taking  of  tolls,  and  by  section  72  it  was 
enacted  that  "  in  case  the  works  should, 
not  be  completed  within  the  space  of 
ten  years  ....  all  the  powers  and  au- 
thorities thereby  given  should  cease  and 
determine  save  only  as  to  so  much  of  the 
work  as  should  have  been  completed 
within  the  time." 

The  ferry  was  established  and  all  the 
roads  were  completed  by  the  trustees 
with  the  exception  of  the  road  from  the 
ferry  to  Bustington  village  and  a  portion 
of  the  branch  road  between  Bustington 
and  Littlehampton,  which  was  made  by 
and  at  the  expense  of  the  parish  of  Bus- 
tington ;  and  the  trustees  had  taken  the 
full  amount  of  the  tolls  specified  in  the 
Act,  and  had  expended  them  in  the 
maintenance  o(  the  roads  in  addition  to 
the  other  purposes  authorised  by  the 
Act.  The  branch  road  from  Little- 
hampton to  Bustington  being  out  of  re- 
pair the  respondent  obtained  au   order 


under  4  &  5  Vict.  c.  C9,  that  1601.  should 
be  paid  by  the  appellant,  as  surveyor  of 
highways  for  Bustington,  out  of  the 
highway  rates  for  tlmt  parish  towards 
the  repair  of  the  road,  on  the  ground  that 
the  funds  of  the  ferry  undertaking  were 
insufficient  for  the  repair  of  the  roads 
comprised  therein.  The  Court  of  Quar- 
ter Sessions  quashed  the  order  of  the  two 
justices.  The  Queen's  Bench  Division 
quashed  the  order  of  Quarter  Sessions, 
and  the  surveyor  of  highways  for  Bus- 
tington appealed. 

Gave  and  Oore,  for  the  appellant.  ' 
Willoughby  and  Lumley  Smith,  for  the 

respondent. 

The  arguments  sufficiently  appear  fi:x>m 

the  judgments  of  the  Court. 

Our.  adv.  vult. 

The  following  judgments  were  delivered 
on  the  23rd  of  June : — 

Bbahwell,  L.J. — I  think  this  judgment 
should  be  affirmed.  The  question  really 
is,  what  are  the  rights  of  the  public 
under  a  statute  passed  for  the  benefit  of 
the  public,  and  not  for  the  benefit  of 
trustees  of  turnpike  roads.  The  public 
are  interested  in  having  this  road  re- 
paired, and  my  opinion  is  that  which  is  ex- 
pressed by  Blackburn,  J.,  in  The  Tnuteeg 
of  Sunk  hland  Turnpike  Boad  v.  Pairing. 
ton  (1).  He  says :  "  A  turnpike  road  is 
a  highway,  and  therefore  by  common 
law  the  parish  were,  and  I  apprehend 
still  are,  liable  to  repair  it,  and  liable  to 
an  indictment  if  they  neglect  to  do  so. 
Statute  duty  had  been  imposed  by  se- 
veral statutes,  with  remedies  to  enforce 
it ;  but  at  the  time  of  the  passing  of  the 
statute  in  question  those  statutes  had 
been  repealed  and  those  remedies  were 
gone.  It  being  found  that  there  were 
turnpike  roads,  being  highways,  the  funds 
of  which  failed,  and  the  public  suffered 
in  consequence  of  their  being  out  of  re- 
pair, that  Act  was  passed.  It  is  an  en- 
actment for  the  benefit  of  the  public, 
which,  inasmuch  as  turnpike  trusts  are 
apt  to  be  insolvent,  gives  a  new  remedy 
by   enabling   the  trustees  to   go   before 

(1)  1  B.  &  S.  747 ;  B.  c.  31  Law  J.  Bep.  M.C.  18. 
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2%«  Queen  t.  F)reneh  (App.),  Q.S. 
justices  of  the  peace  to  obtain  fands 
from  the  highway  rate  to  keep  them  in 
repair."  In  my  opinion  the  road  in 
qnestion  is  a  tampike  road  within  4  &  5 
Vict.  c.  59 ;  and  if  an  indictment  wonld 
lie  against  the  parish  in  which  it  is  when 
it  is  ont  of  repair,  then  it  comes  within 
the  statute,  so  that  the  justices  can  order 
a  payment 'out  of  the  rate;  and  the 
converse  is  tme,  that  where  a  payment 
conld  be  ordered  by  the  justices  out  of 
the  highway  rate,  an  indictment  would 
lie.  The  remedy  by  indictment  against 
the  parish  is  an  indirect  mode  of  obtain- 
ing redress.  The  parish  is  prosecuted  in 
pomt  of  form  for  not  keeping  the  high- 
way in  repair.  What  practically  hap- 
pens is,  that  a  nominal  fine  is  imposed  if 
the  parish  should  put  it  into  repair.  I 
should  think  a  very  much  better  arrange- 
ment would  be,  as  was  thought  by  tiie 
Legislature,  that  where  there  is  a  fund 
in  the  hands  of  trustees  for  that  purpose, 
although  insufScient,  instead  of  the  parish 
being  indicted,  it  should  pay  a  sum  of 
money  to  be  added  to  the  fund,  so  that 
those  intrusted  with  the  repair  might 
put  the  road  into  repair.  There  is  this 
obvious  consideration,  if  the  roads  wanted 
repair  to  the  amount  of  500Z.,  and  the 
trustees  had  4002.,  it  was  much  better 
the  parish  should  pay  lOOZ.  than  be  pro- 
ceeded against  by  indictment.  If  an  in- 
dictment would  lie,  it  is  within  4  <fc  5 
Vict.  c.  59,  so  that  a  oontribntioD  oonld 
be  enforced  under  the  Aot. 

The  qnestion  then  is,  is  it  a  turnpike 
road?  It  seems  to  me  that  a  road  is 
within  4  &  5  Vict.  c.  59,  when  it  is  made 
under  the  authority  of  an  Act  of  Par- 
liament, for  I  do  not  know  any  authority 
except  an  Act  of  Parliament  which  can 
enforce  it  to  be  made.  I  think  that  a 
road  is  a  turnpike  road  vnthin  4  (fe  5 
Vict.  c.  59,  when  it  is  made  under  the 
authority  of  an  Act  of  Parliament  with 
that  intention,  and  in  contemplation  that 
it  should  be  repaired  by  tolls  to  be  taken 
at  a  turnpike.  The  words  of  4  &  5  Vict. 
c.  59,  are,  "  that  it  shall  be  lawful  for 
the  justices,  at  any  special  sessions  for 
the  highways  holden  aitev  the  passing  of 
this  Act,  upon  information  exhibited  be- 
fore them  by  the  clerk  or  treasurer  of 
any  turnpike  trust,  that  the  funds  of  the 
Vol.  48.— M.0, 
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said  trust  are  insufficient  for  the  repairs 
of  the  turnpike  roads  within  any  parish." 
I  think  that  shews  the  Legislature  in- 
tended, as  I  say,  a  road  made  under  the 
authority  of  an  Act  of  Parliament  by 
trustees,  which  it  was  contemplated 
would  be  nmintained  and  repaired  by  the 
trustees  out  of  tolls  taken  by  the  turnpike 
trustees.  Suppose  in  this  case  nothing  bat 
tiiis  particular  bit  of  road  had  been  made, 
upon  which  the  trustees  had  no  right  to 
put  a  toll-gate.  Suppose  that  trustees 
could  not  have  put  a  toll  gate  upon  that 
bit  of  road,  they  could  have  got  no  other 
funds ;  therefore  I  think  that  bit  of  road 
so  made  would  have  been  a  turnpike 
road  within  the  parish,  although  there 
was  no  turnpike  upon  it  or  in  any  way 
connected  with  it.  It  seems  to  me  the 
Legislature,  as  I  say,  meant  any  road 
which  it  was  contemplated  should  be  re- 
paired by  tolls  taken  at  a  turnpike.  I 
am  not  at  all  sure  we  need  go  as  far  as 
that  in  this  case,  but  it  seems  to  me  that 
is  the  definition.  As  I  say,  I  think,  if 
this  bit  only  had  been  maide,  it  would 
have  been  within  4  &  5  Vict.  c.  59.  It 
was  said  that  there  was  no  statutory 
duty.  There  are  two  answers  to  that  : 
first,  there  is  some  statutory  duty,  which 
the  trustees  were  entitled  to  enforce ;  and 
in  the  next  place,  the  enacting  part  of 
the  statute  is  not  limited.  The  enacting 
part  is  not  limited  in  any  way,  and  it 
may  very  well  be  it  is-  more  extensive 
than  the  recital  might  have  made  one 
think  it  wonld  be  in  the  first  instance. 
After  all,  I  cannot  help  thinking,  when 
the  Legislature  was  legislating  upon  the 
subject,  they  thought  it  would  be  a  much 
better  arrangement  for  the  parties  and 
for  the  public  that  this  should  be  done 
than  that  there  should  be  an  indictment. 
Then  next  it  was  said  that  this  was  a 
private  speculation,  and  that  a  ferry  was 
connected  with  the  road.  If  it  is  a  turn- 
pike road,  it  is  none  the  lees  so  because 
there  is  a  ferry.  There  is  great  authority, 
apart  from  reasoning,  upon  that. 

Then  it  was  said  that  this  was  an  enter- 

Srise  for  profit,  and  that  a   very  large 
ividend  might  have  been  got  out  of  the 
road.     Certainly  it  would   be  very  sin- 
gular if  they  could  divide  their  funds 
and  leave  the  road  out  of  repair,  and 
2  A 
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then  get  the  parisli  to  contribute  to  the 
maintenanoe  of  it.  Of  coarse  that  would 
be  a  breach  of  trust,  and  they  would  not 
be  permitted  to  do  it ;  but  the  £BM;t,  that 
there  was  a  possible  gain  out  of  it,  does 
not  make  it  the  less  a  turnpike  road. 

Then  another  argument  a^inst  the 
respondents  was  this,  that  tne  g^eneral 
Turnpike  Clauses  Act  does  not  apply 
where  the  trust  is  a  perpetual  one ;  but 
this  objection  cannot  prevail 

Then  there  was  another  objection  taken 
on  behalf  of  the  appellant.  This  is  not 
a  public  road,  because  the  trustees  have 
no  right  to  take  tolls  tUI  they  have 
made  the  entire  road,  and  therefore  the 
case  is  in  this  difficulty ;  inasmuch  as 
the  trustees  have  not  made  the  whole  of 
the  road  which  they  were  to  make  and 
have  no  right  to  take  toUs,  but  have 
taken  tolls  (that  is  to  say,  they  have  not 
permitted  people  to  go  along  a  part  of  it 
unless  they  paid  tolls),  the  case  is  not 
within  the  statute,  they  not  having 
made  the  whole  i-oad  but  having  taken 
the  tolls ;  and  there  is  no  dedication  to 
the  public,  because  they  have  not  allowed 
people  to  peas  ezcei>t  on  the  term  of  their 
paying  toU.  And  it  was  said  there  was 
nothing  in  the  Act  of  Parliament  which 
said  the  road  when  made  should  be  a 
public  road.  I  think  one  of  several 
answers  to  the  argument  is  this.  In  the 
first  place  I  think  I  ought  to  say  it  is 
impossible  to  read  that  statute  without 
seeing  that  when  the  roads  were  made 
the  public  were  to  have  the  use  of  them, 
and  to  my  mind  it  is  impossible  to  read 
the  statute  without  saying  that  if  this  bit 
of  road  had  been  made  first  and  before  the' 
others  had  been  made,  it  would  have  been 
a  public  road  as  soon  as  it  was  made  and 
the  public  could  go  along  it.  I  think  if 
this  bit  of  rood  had  been  made  first  and 
had  been  in  a  fit  state  for  use,  the  trus- 
tees could  not  have  said  to  anybody, 
"  Yon  shall  not  go  along  there  except 
upon  our  terms,  and  our  terms  are  these, 
inasmuch  as  we  have  not  made  the  whole 
of  the  road  we  are  entitled  to  ask  what 
toll  we  like,  and  we  charge  double  the 
toU."  It  was  pointed  out,  and  the  ar- 
gument was  forcible,  that  if  that  were 
80  this  would  follow,  they  might  make  a 
choice  bit  of  road  upon  which  they  could 


put  a  toll-house,  they  might  take  the  toll 
there  and  not  make  the  rest  of  the  road, 
and  so  they  would  receive  a  large  pro- 
fit from  the  toll-house  although  a  very 
small  portion  of  the  road  had  been  made. 
That  is  a  legitimate  argument,  though  in 
this  case  it  turned  out  I  think  nine-tenths 
or  more  of  the  road  had  been  made. 
However,  it  is  a  legitimate  argument, 
and  is  rather  a  striking  thing. 

Then  it  was  said  the  trustees  cannot 
be  compelled  by  mandamus  and  other 
proceedings  to  make  this  road,  and  that 
was  decided  in  the  case  of  Z%e  York 
and  North  Midland  Bailway  Gompany  v. 
The  Queen  (2).  Whether  that  decision 
would  govern  a  case  like  the  present  it  is 
not  necessary  to  determine.  Probably 
there  is  this  distinction,  in  that  case  it 
was  merely  a  thing  for  the  private  benefit, 
and  there  was  a  pro  rata  toll  imposed, 
whereas  that  is  not  so  here.  It  may  be 
the  Legislature  would  have  confided  to 
the  honest  proper  feeling  of  the  trustees 
and  supposed  tiiey  would  make  the  road 
if  they  had  the  means,  or  the  Legislature 
may  have  supposed  they  would  make  all 
the  road,  because  the  making  of  all  the 
road  would  be  for  their  benefit,  although 
they  could  only  get  paid  a  toll  on  one  part 
of  the  road.  But  let  these  things  be 
decided  as  they  may,  whether  they  can 
be  compelled  to  make  the  road  if  they 
have  funds,  or  whether  they  cannot,  as 
I  have  said,  it  seems  to  me  clear,  upon 
the  Act  of  Parliament  that  when  the 
roads  were  made  the  public  had  a  right 
to  use  them  subject  to  paying  a  toll  when 
they  went  through  that  particular  turn- 
pike where  the  trustees  had  a  right  to 
take  it,  and  that  it  was  not  a  condition 
precedent  to  their  being  roads  that  the 
whole  should  be  made,  nor  was  it  a  con- 
dition precedent  to  their  right  to  take 
toll  that  they  should  make  the  whole  of 
the  road ;  and  I  think  the  difficulty  sug- 
gested may  be  retorted  upon  the  appel- 
lant in  this  way,  that,  if  the  argument 
is  well  founded,  the  trustees  could  at 
this  moment  insist  upon  any  toll  they 
thought  fit  to  ask  if  that  toll-gate  was  in 
existence.   It  seems  to  me  therefore  these 

(2)  1  E.  &  B.  868 ;  s.  c.  23  Law  J.  iUp.  Q.B. 
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are  pablio  roads  and  turnpike  roads  for 
reasons  I  have  given. 

Then  it  was  said  the  case  of  The  King 
T.  Ovmherworth  (3),  followed  by  two 
others,  shews  that  where  a  tnmpike  trast 
is  to  make  a  road,  it  must  make  the 
whole  road,  at  all  events  before  the  parish, 
in  which  any  part  of  it  is,  would  be  sub- 
ject to  an  indictment  for  not  repairing 
that  part.  In  answer  to  that,  it  was  said 
the  judgments  in  the  Court  below  in  those 
cases  are  overruled  by  The  York  and 
North  Midland  Bailtoay  Oompany  v.  The 
Queen  (2).  With  great  submission,  I 
cannot  see  they  are  so  overruled.  What 
that  case  decided  was  that  a  railway 
company  having  power  to  make  a  line, 
had  power,  but  no  duiy  to  do  it,  and 
could  not  be  compelled  by  mandamus  to 
do  it.  The  King  v.  Oumbenoorth  (3)  and 
the  following  cases  had  decided  not  that 
the  trustees  of  a  turnpike  road  were 
compellable  to  make  the  whole  of  the 
road — but  as  I  understand  that  case, 
that  they  must  do  it  before  they  get  any 
rights  under  it — that  is  my  interpretation 
of  it.  However,  if  The  King  v.  Cumher- 
worth  (3)  did  decide  that  the  trustees  were 
compellable,  I  suppose  to  some  extent, 
except  that  a  railway  company  may  be 
subject  to  different  considerations,  it  may 
be  said  The  York  and  North  Midland  Rail- 
way Oompany  v.  The  Queen  (2)  did  over- 
rule The  King  v.  Oumiberworth  (3).  But 
at  all  events  it  did  not  overrule  The  King 
V.  Cumherworth  (3)  upon  the  vital  point 
in  this  case,  because  the  vital  point 
whether  the  trustees  can  be  compelled  to 
complete  the  road  or  not,  is  not  the 
question,  but  if  they  have  not  completed 
it,  says  The  King  v.  Ovmherworth  (3), 
no  indictment  will  lie  against  the  parish 
for  non-repair.  That  was  not  over- 
ruled in  The  York  and  North  Midland 
Bailway  Company  v.  The  Queen  (2). 
Therefore,  with  all  submission  to  the 
Queen's  Bench  Division,  we  must  see  for 
ourselves  how  fiu*  The  King  v.  Cumher- 
worth (3)  bears  upon  this  case.  In  my 
judgment,  with  yeij  great  respect,  it 
cannot  be  supported.  It  is  not  neces- 
sary to  express  one's  high  opinion   of 

(S)  8  B.  &  Ad.  108  i  1. 0.  1  Law  J.  Bep.  U.C. 
86. 


Lord  Tenterden  and  the  other  learned 
Judges  who  sat  vrith  him — but  I  think 
the  great  mistake  was  in  looking  upon 
it  as  a  case  in  which  the  merits  or 
deserts  of  the  trustees  were  concerned, 
and  not  the  rights  of  the  public.  I 
cannot  help  thmking  they  were  par- 
tially led  into  that  by  what  is  now  ad- 
mitted to  be  an  erroneous  consideration, 
namely,  that  a  parish  is  not  liable  for 
the  repair  of  a  road  until  it  has  in  some 
way  or  other  adopted  it.  That  certainly 
is  not  the  law,  and  it  is  a  very  singular 
thing  that  The  King  v.  Cumherworth  (3) 
should  have  been  decided  as  it  was, 
because  it  comes  to  this,  that  any  man  at 
that  time  might  have  passed  upon  the 
parish  the  burden  of  repairing  a  highway 
by  simply  laying  it  open  to  flie  public,  if 
the  public  used  it,  as  no  doubt  they 
would.  Therefore,  with  great  deference 
to  the  Queen's  Bench  Division,  I  do 
not  -agree  with  what  they  say  about 
The  King  v.  Oumherworth  (8),  and  with 
great  deference  also  to  those  who  de- 
cided The  King  v.  Oumherworth  (3),  I 
do  not  think  that  case  was  well  decided. 
I  think  it  was  decided  upon  the  two 
erroneous  considerations  I  have  men- 
tioned. It  seems  to  me,  therefore,  that 
this  is,  as  I  have  said,  the  case  of  a  turn- 
pike road,  that  is  to  say,  a  road  made 
under  statutory  authority  by  trustees, 
which  the  Legislature  contemplated 
would  be  maintained  by  tolls  to  be  taken 
on  a  part  of  the  road  or  roads  which  were 
to  be  made  under  that  statutory  power. 

Then  there  is  only  one  other  observa- 
tion I  should  like  to  make,  which  is  this, 
really  if  it  were  necessary  to  make  a  dis- 
tinction between  this  case  and  The  King 
V.  Cumherworth  (3)  a  fact  might  be 
rehed  on  which  existed  also  in  Baiberts 
V.  Boherts  (4),  where  the  road  was  to 
be  made  from  Llanwrst  to  a  village, 
and  &om  that  village  to  Abergele.  The 
Court  there  held  they  were  two  dis- 
tinct roads,  because  the  Legislature  con- 
templated they  would  be  made  at  different 
times.  I  think  that  is  quite  as  true 
here,  because  the  roads  made  here  are 
certainly  three  distinct  roads,  roads 
which  do  not  join  each  other,    roads 


(4)  8  B.  &  a  188. 
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which  only  oommanicate  with  each  other 
by  means  of  old  existing  roads,   Which 
wonld  still  be  repairable  by  the  parish 
and  not  by  the  trust. 

Then  these  are  to  all  intents  and  pur- 
poses three  distinct  roads,  although  part 
of  one  system.  I  think,  therefore,  this 
case  is  distinguishable  from  The  King  v, 
Oumbenoorth  (3),  If  we  look  to  the  true 
qaestion,  what  are  the  rights  of  the  pnblic 
and  what  are  its  interests,  I  am  of 
opinion  that  this  is  a  tompike  road  within 
the  Act  of  Parliament,  and  that  the  order 
for  oontribation  was  rightly  made. 

Bbett,  L.J. — I  am  of  opinion  that  the 
jndgment  of  the  Court  of  Queen's  Bench 
ought  to  be  affirmed.  The  question  is 
whether  the  road  from  Idttlehampton  to 
Itostington  is  a  turnpike  road  within  the 
meaning  of  4  &  5  Vict.  c.  69.  If  it  is, 
the  justices  had  authority  to  make  the 
order  they  hare  made. 

It  is  argued  that  it  is  not  a  turnpike 
road  for  three  reasons.  First,  it  is  said 
that  even  if  the  whole  system  of  roads 
had  been  made,  and  it  was  clear  that 
toUe  might  be  legally  taken  in  respect  of 
all  the  roads,  including  this  particular 
road,  yet  that  the  road  wonld  not  be 
within  the  enactment,  because  the  trust 
being  for  an  unlimited  time  the  road 
would  be  taken  out  of  the  General  Turn- 
pike  Acts  by  s.  90  of  4  Geo.  4.  c.  95. 
But  it  was  decided  in  The  Company 
of  Proprietors  of  the  Nmiham  Bridge 
and  Boads  Company  v.  The  London  and 
Southampton  Bailway  Company  (6)  that 
the  words  "  turnpike  road "  must  not 
have  a  limited  application.  If  it  is  a 
highway  on  which  a  turnpike  is  lawfully 
erected,  and  upon  which  tolls  can  be 
legally  taken,  then  the  road  is  a  turnpike 
road.  As  all  turnpike  Acts,  including 
the  presMit,  are  passed  for  the  benefit  of 
the  public,  I  think  that  construction  of 
"  turnpike  road  "  is  correct.  It  is  true 
that  by  5  Geo.  4.  o.  xciv.,  a  benefit  is  giyen 
to  the  promoters  and  subscribers  of  the 
undertaking,  but  that  benefit  is  sub- 
serrient  to  the  benefit  conferred  on  the 
public.    If  that  Act  be  properly  carried 

(6)  8  Uee.  &  W.  428 ;   a.  c.  9  Law  J.  Sep. 
Exch.  166. 


out,  the  subscribers  can  gab  no  benefit 
from    the    toUs  until   the    benefit    and 
advantage  to  the  pnblic  is   first  fnlly 
secured.    I  think  that  this  road   ia  a 
highway  on   which  tolls  can  be  taken. 
Secondly,  it  was  said  that  this  road,  if  no 
tolls  were  taken  on  it,  would  not  be  a 
highway  repairable  by  the  parish,  because 
it  is  one  of  a  system  of  roads,  or  a  part 
of  a  larger  road,   and  that  the  whole 
system  of  roads  or  the  whole  of  the  road 
was  not  completed  by  the  trustees.     For 
that  proposition  the  cases  of  The  King  y. 
Oumbenoorth  (6)  and  The  King  v.  Edge 
Lane  (7)  were  cited.     Those  cases  were 
decided  upon  the  authority  of  the  earlier 
case  of  The  King  t.  Oumierworth  (3), 
and  if  that  case  cannot  be   supported 
neither  can  the  other  two,  which  were 
decided  in  the  same  Court,  and  merely 
follow  upon  the  earlier  authority.    In  the 
case  of  The  King  v.    Cumberworth   (3) 
first  decided,  three  propositions  were  laid 
down,  although  it  may  be  only  one  was 
necessary  for  the  decision  of  the  case.    A 
system  of  roads  having  to  be  made  under 
a  private  Act  of  Parliament,  it  was  said 
the  trustees  were  bound  to  make  all  the 
roads,  and  if  therefore  the  whole  system 
were  not  completed  they  would  be  com- 
pelled  to  complete    it.    That  was  one 
proposition.       It    was    next    said    that 
although  a  road  was  used  by  the  public, 
yet  it  was  not  a  road  repairable  by  the 
parish   unless  the   parish  acquiesced  in 
the  use  of  the  road  by  the  pubUc.  lastly, 
it  was  said  that  where  a  system  of  roads 
were  to  be  made  by  trustees  under  a 
private  Act,  and  any  one  of  the  roads,  or 
part  of  one  of  the  roads,  was  made,  even 
if  that   part    was  used  by  the  public, 
it  would  not  be  a  highway  repairable  by 
the  parish  unless  the  whole  system  of 
roads  was  made.     Those,  in  effect,  were 
the  three  propositions  to  be  deduced  from 
the  earlier  case  of  The  King  v.  Ownber- 
worth  (3).     Soon  after  that  decision  the 
proposition  that  in  order  to  charge  a 
parish  with  the  repair  of  a  highway  they 
must  have  adopted  the  highway  was  over- 

(6)  4  Ad.  &  S.  781 ;  a.  c  6  Law  J.  Bep.  M.C. 
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ruled  in  the  case  of  The  King  y.  Leake  In- 
habiicmts  (8).  Next  the  propoaition  that 
tmsteea  could  be  oompelled  to  finish  a 
road  which  they  had  obtained  a  power  to 
make  was  also  OTermled  in  the  case  of 
Tke  York  and  North  Midland  Railway 
Company  v.  The  Queen  (2).  The  third 
proposition  whenever  it  has  been  men* 
tioned  has  always  been  excepted  to,  bnt 
it  was  followed  because  the  point  has  only 
been  raised  in  Courts  other  than  a  Court 
of  Appeal.  The  question  has  now  come 
before  us,  and  the  objection  which  has 
always  been  made  as  to  the  third  point 
must  prevail,  and  The  King  v.  Ovmber- 
worth  (3)  ought  to  be  entirely  overruled. 
The  counsel  for  the  appellant  put  an 
extreme  case:  he  said  if  only  a  small 
part  of  a  road  was  made  and  the  greater 
part  was  not  made,  it  would  be  hard  to 
them  to  throw  the  burden  of  repairing 
that  small  part  of  road  in  the  parish  when 
they  could  derive  little  or  no  benefit  from 
so  small  a  part  of  a  larger  scheme,  bnt 
the  learned  counsel  was  obliged  to  admit 
that  an  extreme  case  &om  an  opposite 
view  would  also  be  hard,  that  where 
eleven  and  a  half  miles  of  a  road  are 
made  and  half  a  mile  not  made,  and  the 
public  for  a  number  of  years  have  used 
the  portion  that  has  been  made,  the 
larger  part  was  not  to  be  repaired  by  the 
parish,  because  the  half  mile  of  road  was 
not  made. 

Then  it  was  said  that  the  trustees 
could  not  dedicate  to  the  public  a  part  of 
a  road,  that  is,  the  part  of  the  road  that 
was  made  and  thrown  open  for  their  use ; 
but  if  the  trustees  are  not  owners  of  the 
land  taken  by  compulsion  and  do  not 
finish  all  the  roads  they  ought  to  give  up 
the  property.  That  cannot  be :  the 
trustees  are  as  capable  of  dedicating  the 
part  of  the  road  as  any  private  owner  who 
is  possessed  of  land.  They  are  the  owners 
of  the  part  of  the  road  that  is  thrown 
open  to  the  public,  and  the  public  have 
the  option  of  taking  or  rejecting  the 
road  ;  and  the  theory  of  making  a  road 
a  public  highway  repairable  by  the  parish 
is  this,  that  the  public  have  seen  that  the 
road  which  is  offered  to  them  is  useful 
to  them ;  if  it  is  not  useful  to  the  pablio, 

(8)  6  &  ai  Ai  469;  ■.  0.  3  N«v.  «i  M.  SM. 
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they  would  not  take  it.  It  is  by  their 
general  assent  and  user  of  the  road  that 
it  is  proved  to  be  useful  to  the  public, 
and  then  there  is  no  reason  why  the 
parish  should  not  repair  it.  It  seems  to 
me,  therefore,  that  The  King  v.  Cumber- 
worth  (3)  ought  to  be  overruled,  and  that 
this  piece  of  road  was  a  public  highway 
repairable  by  the  parish,  although  the 
rest  of  the  road  was  not  completed 
because  the  public  have  used  the  road. 

But  then  it  is  said  if  this  is  a  highway, 
it  is  not  a  turnpike  road,  because  no  toll 
can  be  legally  taken  upon  any  part  of  the 
road  until  the  whole  road  is  finished.  It 
does  not  seem  to  me  that  as  to  this  point 
one  is  called  upon  to  enter  into  a  dis> 
cussion  as  to  whether  The  King  v.  Cum- 
benaorth  (3)  was  rightly  decided  or  not. 
The  whole  question  must  be  whether, 
upon  the  particular  Act,  it  is  a  condition 
precedent  to  the  right  to  take  tolls  upon 
a  part  of  the  road  that  the  whole  of  the 
road  should  be  finished.  I  think  the  role 
in  construing  any  instrument,  either  an 
Act  of  Parliament  or  any  other  document, 
is  that  it  is  not  to  be  held  that  there  is  a 
condition  precedent  unless  it  is  clearly 
expressed,  or  unless  such  is  the  clear 
inference  to  be  drawn  from  the  language 
which  is  used,  and  the  ground  upon 
which  I  say  that  it  is  not  a  condition 
precedent  in  this  case  is  that  there  seems 
to  me  to  be  no  such  enactment  in  this 
Act  of  Parliament ;  and  there  is  nothing 
from  which  such  an  inference  can  reason* 
ably  or  necessarily  be  drawn,  as  that  it 
is  a  condition  precedent  to  the  taking 
of  tolls,  say,  apon  all  the  road  except 
a  mile,  supposing  all  the  road  had  been 
finished  except  a  mile,  or  upon  all  the 
roads  except  a  by.rcxid,  that  the  one 
small  piece  of  road  or  tiie  one  by-road 
must  be  finished;  and  if  it  would  not 
be  a  condition  pi«oedent  in  that  case, 
it  is  not  a  condition  precedent  in  the 
present  case.  Therefore  it  seems  to  me 
this  would  be  a  public  highway  if  it  was 
not  a  turnpike  road  ;  that  it  is  a  tnmpike 
road,  that  is  to  say,  that  it  is  a  road 
which  otherwise  would  be  a  highway,  bnt 
upon  which  tolls  are  lawfully  taken.  It 
is  therefore  within  the  definition  which  is 
given  in  the  case  of  The  Company  of  Pro- 
prietort  of  the  Northam  Bridge  and  Boadt 
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TV  Queen  t.  FremA  i^pp.).  Q.B. 
T.  The  London  and  Southampton  BaUway 
Company  (5).  That  definition  is,  I 
think,  a  right  one.  I  therefore  think  the 
judgment  of  the  Qaeen'a  Bench  Division 
ong^t  to  be  affirmed. 

CoTTOH,  L.J. — The  qnestion  we  have  to 
consider  npon  this  appeal  is,  whether  the 
justices  had  power  to  make  an  order 
under  4  <fc  5  v  iot.  c.  59,  appropriating  a 
part  of  the  highway  rate  towards  the 
repair  of  a  certain  portion  of  a  road  ma.de 
under  a  private  Act.  I  think  that  where 
there  are  certain  persons  charged  with 
the  duty  of  keeping  a  road  in  repair, 
and  thej  have  fonds  for  the  purpose,  then 
the  parish  are  not  to  repair  the  road,  but 
they  are  liable  to  be  called  upon  by  the 
justices  to  supplement  the  funds  in  the 
'  luuads  of  the  parties  who  had  charge  of 
the  road  to  make  good  any  deficiency. 
That  is  a  much  more  convenient  course 
than  to  allow  an  indictment  to  be  pre- 
ferred against  the  parish. 

The  words  of  the  i-ecital  in  the  4  & 
£  Yict.  0.  59,  are  not  restrictive,  and 
when  we  find  in  the  enactment  itself 
words  capable  of  a  reasonable  and  iaiv  in- 
terpretation, we  must  not  limit  the  enact- 
ment by  reference  to  the  recital.  I  think 
the  Act  of  Parliament  applies  to  turnpike 
roads  made  after  the  passing  of  the  Act, 
and  I  am  also  of  opinion  that  even  as 
regards  old  roads,  if  they  come  within 
the  &ir  meaning  of  the  words  used  in  the 
enacting  part,  we  cannot  deprive  the 
roads  of  the  benefit  of  the  statute  by  re- 
ferring to  the  recital.  I  use  advisedly  the 
words  "  deprive  the  roads  of  the  benefit  of 
the  Act,"  because  it  is  not  the  trustees 
who  are  seeking  to  have  the  benefit  of  this 
Act  for  their  own  purposes.  It  is  simply 
out  of  regard  to  the  public  interest  that 
this  application  is  made,  and  although, 
no  doubt,  the  question  of  the  private  in- 
terest these  trustees  had  may  fairly  be 
taken  into  consideration  in  seeing  whether 
or  not  this  can  be  considered  as  a  high- 
way, yet  it  is  not  their  interest  in  any 
way  which  is  to  be  regarded ;  it  is  the 
interest  of  the  public,  who  are  entitled  to 
have  this  road  kept  in  a  particular  man- 
ner, if  it  is  a  highway  and  if  it  is  a 
turnpike  road. 
ITow,  is  it  a  highway  and  is  it  a  tnm- 


pike  road?  It  was  argued  upon  both 
those  points  that  it  was  not  so,  because 
the  means  of  communication  established 
by  this  private  Act  were  to  be  considered 
as  a  private  speculation,  and  if  that  had 
been  so  it  would  have  been  a  strong 
argument  to  prevent  it  being  considered 
a  highway  or  a  turnpike  road ;  but  I 
cannot  consider  that  is  the  real  effect  of 
this  Act  of  Parliament.  In  my  opinion  it 
was  for  the  public  benefit  that  these  roads 
and  this  ferry  should  be  made,  and  al- 
though certain  persons  contributed  certain 
sums  of  money  to  enable  both  these  ob- 
jects to  be  carried  out,  the  roads  have  to 
be  thrown  open  to  the  public,  and  the 
public  would  have  a  right  to  use  these 
subject  only  to  a  certain  rate  of  tolls. 
It  was  to  become  a  public  highway :  a 
road  and  highway  for  the  benefit  of  the 
public.  We  must  look  to  the  whole  pur- 
port of  the  Act  of  Parliament,  and  then 
say  whether  this  was  intended  to  be  any- 
thing in  the  nature  of  a  private  specula- 
tion to  benefit  certain  promoters  of  the 
undertaking  or  whether  it  was  not.  In 
my  opinion  the  Act  was  passed  to  estab- 
lish a  highway  for  the  benefit  of  the 
public,  part  of  that  highway  being  the 
ferry  wluch  was  to  be  kept  in  order,  and 
for  which  proper  boats  were  to  be  sup- 
plied. That  being  so,  the  &ct  that  the 
surplus  of  the  tolls  was  to  go  to  the 
trustees  does  not  make  it  a  private  specu- 
lation so  as  to  prevent  its  becoming  a 
highway,  if  otherwise  a  turnpike  road. 
But  is  it  a  turnpike  road  P  And  I  men- 
tion that  before  I  deal  with  an  argument 
which  equally  applies  to  a  turnpike  road 
or  a  highway.  To  be  a  turnpike  road 
it  must  be  part  of  a  road  in  respect  of 
which  tolls  shall  be  legally  taken.  It  is 
perfectly  obvious  that  does  not  mean  that 
the  particular  bit  of  road  must  be  a  road 
for  the  use  of  which,  by  itself,  tolls  can  be 
taken ;  it  must  be  part  of  a  system  for 
the  use  of  which  tolls  are  authorised  to 
be  taken.  It  is  said  here  that  tolls  could 
not  lawfully  betaken,  and  that  this  could 
not  be  considered  a  highway,  for  the 
reason  that  the  whole  of  the  system  of  the 
roads  or  the  whole  of  the  roads  which 
by  this  Act  of  Parliament  it  was  oontem> 
plated  would  be  made,  had  not  been  made; 
and  that  argument  was  said  to  be  founded 
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ne  Quten  r.  Freneh  [Afp.),  QJ?. 

upon  certain  cases  which  were  referred 
to.  Of  oonrse  in  deciding  that  question, 
irrespectiTe  of  any  anthoritj  upon  the 
point,  we  must  look  to  the  Act,  and  mast 
see  whether,  in  the  contemplation  of  the 
framera  of  the  Act,  it  waa  a  condition 
precedent  either  to  its  being  a  highway 
or  to  the  right  of  the  trustees  to  receive 
any  tolls,  that  the  whole  of  this  system 
should  be  completed  ;  that  the  whole  of 
the  roads  were  to  form  a  public  highway, 
or  that  in  respect  of  which  the  trustees 
could  claim  tolls.  It  is  clear  upon  the 
Act,  as  regards  the  ferry,  tolls  could  be 
taken  as  soon  as  the  ferry  was  put  in 
proper  order  and  proper  bcmts  were  pro- 
rided ;  but  as  regards  the  roads,  when 
'we  look  at  what  these  roads  were,  I 
think  we  cannot  but  come  to  the  condn* 
sion  that  neither  as  regards  the  highway 
nor  as  regards  the  right  to  take  the  tolls 
could  it  be  a  condition  precedent  that 
all  the  roads  should  be  completed. 
Having  regard  to  the  fact  that  there  is  a 
road  which  is  separated  by  the  ferry 
from  another  portion  of  the  roads  con- 
templated by  the  Act,  and  that  that 
forms  the  very  portion  which,  it  is  said, 
is  not  made ;  if  it  had  been  intended  that 
no  toll  should  be  taken  untU  the  whole  of 
the  other  means  of  communication  were 
made  throughout,  I  should  have  said  we 
should  expect  to  find  that  intention . 
clearly  expressed,  and  not  that  it  would 
leave  it  to  conjecture  as  to  whether,  if  one 
road  on  the  west  side  of  the  river  had 
been  completed,  though  a  small  portion  on 
the  east  had  not,  there  would  have  been 
a  right  to  take  tolls.  Whether  they 
could  have  taken  tolls  when  that  par- 
ticular bit  on  the  west  side  was  com- 
pleted, it  is  unnecessary  to  give  an  opi- 
nion upon,  but  having  regard  to  the 
divisions  between  the  roads,  the  fact  that 
they  have  a  right  to  put  up  a  toll-house 
and  to  take  tolls  is  a  strong  argument 
that  the  completion  of  all  the  roads  was 
not  a  condition  precedent.  Then  section 
72  contemplated  that  part  of  the  work 
would  not  be  finished  within  ten  years, 
and  then  the  powers  given  by  the  Act 
cease.  It  is  unnecessary,  in  my  opinion, 
to  go  further,  but  I  think  we  can  see, 
looking  to  the  Act,  and  to  the  fact  that 
there  is  a  requisite  division  by  the  river 
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of  several  of  the  roads,  and  that  the 
roads  are  broken  up,  that  the  true  con> 
struction  of  the  Act  is  that  neither  as  re- 
gards the  liability  of  the  public  to  repair 
it  as  a  highway  nor  the  right  to  take 
tolls,  can  it  be  considered  as  a  condition 
precedent  that  the  entire  system  down  to 
the  last  300  yards  should  be  completed 
before  any  toll  is  taken.  It  is  said  that 
is  contrary  to  the  decision  in  The  King  v. 
Gwnberworth  (3),  but,  as  has  been  pointed 
out  by  Brett,  L.J.,  that  case  has  been 
followed  by  Courts  which  could  not  over- 
rule it.  This  case  coming  before  a 
Court  of  Appeal,  although  The  King 
V.  Ouniberworth  (3)  does  lay  down  as  a 
general  proposition  that  there  shall  be 
no  liability  to  repair  a  road  under  a  some- 
what similar  Act  of  Parliament  unless 
the  entirety  is  made,  that  there  shall  be 
no  liabiUty  to  pay  tolls  unless  the  entirety 
is  completed,  tluit,  in  my  opinion,  is  no 
longer  law,  and  ought  no  longer  to  be 
considered  as  applicable  to  these  cases. 

Then  there  is  another  point  which 
Bramwell,  L.J.,  mentioned  in  his  judg- 
ment, and  which  I  in  no  way  dissent 
from.  Even  if  the  tolls  could  not  be 
taken  in  consequence  of  the  entirety  of 
this  road  not  being  finished,  I  think  it 
would  be  a  very  reasonable  construction 
of  the  4  A  5  Vict.  o.  59,  to  hold  that  Act 
still  applied  to  this  road  as  a  turnpike 
road,  and  that  the  justices  could  order 
part  of  the  highway  rates  to  be  applied  to 
its  repair,  instead  of  allowing  the  parties 
to  proceed  by  indictment  against  the 
parish.  In  this  case  there  is  nothing  to 
shew  that  it  is  a  condition  precedent  to 
the  tolls  being  taken  or  its  being  a  high- 
way, that  the  entirety  should  be  com- 
pleted ;  on  the  contrary,  I  think  there  is 
an  intention  in  the  Act  of  Parliament 
that  as  soon  as  a  portion  of  this  road 
shall  be  open  to  the  public  it  shall  become 
a  highway,  and  that  there  shall  be  a 
right  to  the  tolls,  at  least,  when  those 
communications  on  the  west  side  of  the 
river  are  made. 

JudgmetU  affirmed. 

Solicitors— Palmer,  Bull  &  Fry,  agents  for  T.  Jan- 
man,  Chichester,  for  appellajit;  Senior,  Attree  & 
Johnson,  af^ents  for  bpperton  Lear,  Arundel, 
for  respondents. 
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[IN  THE  EXCEEQUER  DIVISION.] 

TtHI      LONDON,      BRIOHTON     AKD 
1879.  SOOTH  COAST  RAILWAY  COUPANT 

Jane  20,-        {offeOamts)  v.  the  tbstbt  of 

24,  30.  ST.   GILES,  CAMBKBWILL   (ret- 

L     pondenis). 

Metropolitan  Management  Actt — 18  ^ 
19  Viet.  0.  120.  «.  105—25  §r  26  Viet.  e. 
102  ».  77 — Paving —  Owner  of  Land  hovnd- 
ing  or  abutting  on  a  Street — "  Street." 

A  railway  company  emer  tohose  railway 
a  road  is  carried  by  a  bridge  tvpported  on 
piers,  which  rest  on  the  slope*  of  the  cutting 
in  which  the  railway  runs,  are  not  owners 
of  land  bounding  or  abutting  on  a  street 
of  which  such  road  i$  a  continuation. 

Case  stated  under  20  &  21  Vict  c.  43, 
by  one  of  the  Metropolitan  Police  Magis- 
trates sitting  at  Lambeth. 

An  information  was  preferred  by  the 
respondents  against  the  appellants  onder 
section  77  (1)  of  the  Metropolitan  Amend- 
ment Management  Act,  1862,  chai^ng 
that  the  respondents  bad  nnder  powers 

(1)  Section  77  of  the  Metropolitan  Management 
Act,  1862  (28  &  26  Vict.  c.  102),  is  as  follows  :— 

"Where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  one  hnndred  and 
fifth  section  of  the  firstly  recited  Act,  have  paved 
or  be  about  to  pave  any  new  street,  the  owners  of 
the  land  boanding  or  abutting  on  snch  street  shall 
be  liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  sb  the  owners 
of  houses  therein,  provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the  owners 
of  land  in  a  less  proportion  than  the  owners 
of  house  property  should  they  deem  it  just  and  ex- 
pedient to  do  so;  and  any  such  costs  or  expenses, 
including  the  cost  of  paving  at  the  points  of  inter- 
section of  streets,  and  all  such  incidental  costs 
and  charges  shall  be  apportioned  by  the  vestry  or 
board,  and  shall  be  recoverable  either  before  the 
work  shall  be  commenced,  or  during  its  progress 
or  after  ita  completion,  and  it  (hall  be  lawfU  for 
the  vestry  or  diatrict  board,  at  their  discretion,  to 
accept  payment  of  the  amount  apportioned  or 
charged  in  respect  of  each  house  or  premises  by 
instalments  spread  over  a  period  not  exceeding 
twenty  years,  and  any  snch  amount  shall  be  re- 
coverable from  the  present  or  any  future  owner  of 
the  premises,  either  by  action  at  law  or  in  a  sum- 
mary manner  before  a  justice  of  the  peace  at  the 
option  of  the  vestry  or  bowd." 


given  by  the  Metropolis  Management 
Act,  1855,  section  105  (2),  paved  a  cer- 
tain new  street  called  Chadwick  £oad,  in 
their  parish,  and  that  2011.  18s.  9d.  had 
been  required  by  the  respondents  to  be 
paid  by  the  appellants  as  owners  of  land 
and  premises  in  that  parish  as  a  contri- 
bution to  the  expenses  of  paving  tbe 
'  same,  and  that  they  unlawfully  neglected 
to  pay  the  same.  The  facts  as  stated  in 
the  case  were  as  follows : — 

1.  Prior  to  the  30th  of  December,  1865, 
Ghadwiek  Boad  ran  across  the  land  now 
occupied  by  the  line  of  the  appellant  com- 
pany, and  the  road  was  at  that  time  a 
private  road.  On  the  30th  of  December, 
1865,  the  appellant  company  under  the 
powers  conferred  upon  them  by  the  Lon- 
don, Brighton  and  South  Coast  Railway 
(Additional  Powers)  Act,  1864,  purchased 

(2)  Section  106  of  the  Metropolitan  Manage- 
ment Act,  1866  (18  &  19  Vict.  c.  120),  is  aa 
follows : — 

"  In  case  the  owners  of  the  houses  farming  the 
greater  part  of  any  new  street  laid  out  or  made, 
which  is  not  paved  to  the  satis&ction  of  the  vestry 
or  district  board  of  the  parish  or  district  in  which 
such  street  is  situate,  be  desirous  of  having  the 
same  paved  as  hereinafter  mentioned,  or  if  soch 
vestry  or  board  deem  it  necessary  or  expedient 
that  the  same  should  be  so  paved,  then  and  in 
either  of  such  cases  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same,  either  throngb- 
out  the  whole  breadth  of  the  carriage-way  and 
footpaths  thereof  or  any  of  such  breadth,  and  team 
time  to  time  keep  such  pavement  in  good  and 
sufficient  repair;  and  the  owners  of  the  houses 
forming  such  street  shall  on  demand  pay  to  soch 
vestry  or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  sndi  pavement 
(such  amount  to  be  determined  by  the  surveyor 
for  the  time  being  of  the  vestry  or  board),  and  in 
case  such  estimated  expenses  exceed  the  actual 
expenses  of  such  paving,  then  the  difference  be- 
tween such  estimated  expenses  and  snch  actual 
expenses  shall  be  repaid  by  the  said  vestiy  or 
board  to  the  owners  of  houses  by  whom  the  said 
sum  of  money  has  been  paid ;  and  in  case  the  said 
estimated  expenses  be  less  than  the  actual  ex- 
penses of  such  paving,'  then  the  owners  of  the 
said  houses  shall  on  demand  pay  to  the  said  vestry 
or  board  such  further  sum  of  money  as,  together 
with  the  sum  already  paid,  omonnts  to  such  actnal 
expenses," 
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from  the  owners  thereof  so  mnch  of  the 
said  road  as  was  required  by  the  appel- 
lant company  for  the  constraction  of  their 
said  line,  and  in  place  of  the  old  road 
boilt  a  bridge  carrjrin?  the  road  over  their 
said  line  and  over  the  place  where  the 
road  had  formerly  been,  and  raised  the 
level  of  the  remainder  of  the  road  so  as 
to  pass  over  the  said  bridge  in  the  manner 
the  same  now  is. 

2.  There  is  a  gate  placed  across  the 
said  road  on  the  west  side  thereof  im- 
mediately after  the  said  road  has  crossed 
the  bridge.  On  the  said  gate  is  a  notice 
board  having  the  words  "Private — ^No 
thoroughfare  "  written  thereon,  and  the 
road  onwards  &om  that  point  is  still  a 
private  road.  As  fa^  as  that  point  it  is  a 
public  highway. 

3.  On  the  3rd  of  November,  1877,  the 
respondents  served  upon  the  appellants  a 
preliminary  notice  stating  amongst  other 
things  that  the  respondents  deemed  it 
necessary  that  part  of  Ghadwiok  Boad, 
being  a  new  street  as  defined  by  the  Me- 
tropolis Management  Act,  1855,  and  the 
Metropolis  Management  Amendment  Act, 
1862,  should  be  well  and  sufficiently 
paved,  and  that  the  respondents  had  de- 
termined and  were  about  to  pave  the 
same  in  pursuance  of  the  105th  section  of 
the  said  Act,  and  that  the  contribution 
of  the  appellants  towards  the  estimated 
expenses  of  such  paving  in  respect  of  the 
railway  abutting  north  and  south  sides, 
also  land  on  south  side  of  which  the  appel- 
lants were  stated  to  be  the  owners,  was 
201i.  18».  9d. 

4.  The  appellants  having  objected  to 
pay  the  said  sum  the  respondents  served 
upon  them  three  several  notices  requiring 
them  to  pay  to  the  respondents  as  their 
contribution  towards  the  expenses  of  pav- 
ing part  of  the  said  road  under  the  provi- 
sions of  the  said  Acts  the  sum  of  982. 11«. 
3(2.  as  owners  of  the  London,  Brighton 
and  South  Coast  Railway  for  a  frontage 
of  190  feet  5  inches  on  the  north  side 
thei-eof,'  the  sum  of  881.  12«.  7d.  as  the 
owners  of  the  London,  Brighton  and 
South  Coast  Bailway  for  a  frontage  of 
173  feet  9  inches  on  the  south  side  there- 
of, and  the  sum  of  14Z.  14».  l\d.  as  the 
owners  of  land  for  a  frontage  of  24  feet 
9  incbes  on  the  south  side  thereof. 
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5.  The  said  road  carried  over  the  line 
of  the  appellant  company  crosses  the  said 
line  at  an  angle  of  45  degrees,  running 
east  and  west  by  the  said  bridge,  which 
is  supported  on  stone  piers,  erected  by 
the  railway  company  upon  the  slope  of 
the  cutting  on  either  side  of  the  said  line. 

6.  The  said  first  mentioned  measure- 
ment of  190  feet  5  inches,  in  respect  of 
which  it  is  sought  to  charge  the  appel- 
lants with  the  sum  of  982.  lis.  3d.,  is  the 
total  length  on  the  north  side  thereof  of 
BO  much  of  the  said  road  as  passes  over 
the  land  and  railway,  and  cutting  and 
land  on  each  side  thereof,  of  the  appel- 
lant company.  The  said  second  men- 
tioned measurement  of  173  feet  9  inches, 
in  respect  of  which  it  is  sought  to  pharge 
the  appellants  with  the  sum  of  88!.  12<. 
7(2.,  and  the  said  third  mentioned  mea- 
surement of  24  feet  9  inches,  in  respect 
of  which  it  is  sought  to  charge  the  ap- 
pellants with  the  sum  of  142.  14».  lid., 
together  make  the  total  length  on  the 
south  side  thereof  of  so  much  of  the  said 
road  as  passes  over  the  land  and  railway 
of  the  appellant  company. 

7.  No  portion  of  the  land  of  the  appellant 
company,  in  respect  of  which  it  is  sought 
to  charge  them  as  aforesaid,  is  at  pre* 
sent  used  for  any  other  purpose  than  for 
their  said  railway,  and  the  appellant  com- 
pany make  no  use  of  the  said  Chadwick 
Boad. 

8.  Throughout  the  length  of  the  said 
road,  as  it  passes  over  the  appellants' 
railway,  it  is  carried  upon  the  said 
bridge. 

9.  It  was  contended  on  the  part  of  the 
appellants : — 

(1)  That  the  said  road  was  not  a  new 
street  within  the  meaning  of  the  said 
Acts. 

(2)  That  the  appellants  are  not  the 
owners  of  land  bounding  or  abutting  upon 
the  said  road  within  the  meaning  of  the 
said  Acts,  and  that  none  of  their  land  is 
land  bounding  or  abutting  upon  the  said 
road  within  the  meaning  of  the  said 
Acts;  and 

(3)  That  under  the  provisions  of  the 
Bailway  Clauses  Act,  1845,  the  appel- 
lants are  themselves  bound  to  maintain 
the  said  road  throughout  the  length  in 
respect  of  which   it  is  now  sought  tq 
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chargj  them,  and  that,  conaeqnentlj,  the 
reepondentB  had  no  aathority  to  direct 
sach  portion  of  the  said  road  to  be  paved 
at  the  expense  of  the  appellants, 

10.  The  magistrate  was  of  opinion  that 
the  said  road  is  a  new  street  within  the 
meaning  of  the  said  Acts,  and  that  the 
appellants  are  the  owners  of  land  bound- 
ing or  abutting  upon  the  said  road  within 
the  meaning  of  the  said  Acts,  and  accord> 
ingly  ordered  the  appellants  to  pay  to 
the  respondents  the  said  sam  of  2011. 18«. 
9d. 

11.  The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  the 
Court  is  whether  the  appellantsiun  liable 
to  pay  the  said  sum  of  201Z.  18».  9<£.  to 
the  respondents. 

Macrae,  for  the  t^pellants. 

E.  Olarke  (E.  V.  Williams  with  him), 
for  the  respondents. 

The  arguments  used  and  cases  cited 
sufficiently  appear  in  the  judgment  of  the 
Court. 

The  judgment  of  the  Court  {3)  was 
(on  June  30)  delivered  by —    . 

Hawkins,  J. — The  question  in  this  case 
is  whether  the  appellants  are  liable  to  con* 
tribute  towards  the  expenses  of  paving  a 
part  of  Chadwick  Boad  in  the  respondents' 
parish,  which  the  respondents  determined 
to  pave  as  a  new  street,  under  the  power 
conferred  upon  them  by  section  105  of 
the  Metropolis  Management  Act,  1855. 
The  appellants  were  sought  to  be  made 
so  liable  as  owners  of  "  land  "  "  bounding 
or  abutting  "  on  such  street  by  virtue  of 
the  77th  section  of  "The  Metropolis 
Management  Amendment  Act,  1862." 
This  liability  was  resisted  upon  three 
grounds — 

1st.  That  the  appellants  were  not  the 
owners  of  land  "  bounding  or  abutting," 
on  the  Chadwick  Boad. 

2nd.  That  if  they  were  so,  that  part  of 
the  Chadwick  Road  upon  which  they  so 
bounded  or  abutted  was  not  a  new  street 
within  the  meaning  of  the  Acts  referred 
to. 

And  3rdly.  That  inasmuch  as  the  ap- 
pellants were  themselves  bound  under 

(3)  Kelly,  C.B.,  and  Hawkins,  J. 
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the  Bailway  Glauses  Act,  1845,  to  repair 
and  maintain  that  part  of  the  Chadwick 
Boad  upon  which  their  lands  were  said 
to  abut,  the  respondents  had  no  authority 
to  direct  that  portion  of  the  road  to  be 
paved  under  the  105th  section  of  the 
Act  of  1855. 

Chadwick  Boad  was  in  the  year  1865  a 
private  road.  In  that  year  the  appellants 
coDsfcmcted  one  of  their  lines  of  railway 
in  a  deep  cutting  across  it  at  a  right 
angle,  and  in  order  to  enable  them  ip  do 
so  purchased  of  the  then  owner  so  much 
of  the  said  road  as  was  required  for  that 
purpose.  In  compliance  with  the  pro- 
visions of  the  Bailway  Clauses  Act,  1845, 
they  carried  the  Chadwick  Road  over 
their  cutting  and  railway  by  means  of  a 
bridge  running  east  and  west;  whidi 
bridge  is  supported  on  stone  piers  erected 
by  l£e  respondents  upon  the  slopes  of  the 
cutting. 

Immediately  after  the  road  has  crossed 
the  bridge,  and  on  the  western  side  of  it, 
a  gate  is  placed  across  the  road,  on  which 
is  afiBzed  a  notice  board  with  the  word 
"  Private  "  written  thereon.  Up  to  this 
gate,  but  no  further,  the  road  has  now  be- 
come a  public  roaid.  There  is  a  con- 
tinnouB  row  of  houses  along  the  southern 
side  of  Chadwick  Boad  up  to  the  eastern 
end  of  the  bridge,  and  opposite  this  row 
of  houses  on  the  northern  side  are 
houses,  a  brewery  and  office,  but  at  the 
western  end  of  the  bridge  there  is  no 
building  save  one  cottage,  which  is  on  the 
north  side  of  the  road,  opposite  to  which, 
on  the  south  side  of  the  road,  and 
abutting  on  to  it  to  the  extent  of  24  feet 
9  inches,  is  a  small  piece  of  land  be- 
longing to  the  appellants,  and  occupied 
as  we  were  informed  as  a  cabbage  gar- 
den. 

The  open  space  occupied  by  the  cutting 
on  the  northern  side  extends  to  iho 
length  of  190  feet  5  inches,  and  on  the 
southern  side  to  the  length  of  173  feet 
9  inches. 

The  respondents  contended  that  the 
bridge  and  road  up  to  the  gate  are  parts 
of  a  new  street,  which  they  are  em- 
powered to  pave  under  the  Metropoh's 
Management  Act,  1855,  s.  105,  and  that 
the  railway  and  cutting  over  which  the 
bridge  is  constaruoted  are  lands  of  thQ 
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appeUantB,   boonding  or  abutting  npon 
the  bridge  within  the  meaning  of  section 
n  of  the  Metropolis  Management  Amend> 
ment  Act,  1862. 

With  regard  to  the  small  piece  of 
cabbage  garden  the  only  question  is 
whether  the  road  upon  which  it  abnts  is 
part  of  a  new  street  which  the  re- 
spondents are  empowered  to  pave,  for  it 
cannot  be  disputed  that  it  is  land  of  the 
appellants  abutting  on  the  road. 

We    think    it   cannot    be   contended 

after  the  cases  of  The  London  wnd  North 

Wegiem  Baihaay  Gompcmy  v.  St.  Pcmcras 

(4)  o,nd Higgtns  v.  Harding  (6),  that  the 

banks  of  the  .cutting  and  the  metalled 

surface  upon  which  the  railway  is  laid  are 

not  "lands  "  of  the  company  within  the 

meaning  of  section   77   of   the  Act  of 

1862.    We  proceed  therefore  at  once  to 

consider  whether  under  the  circumstances 

of   this    case   they  can  be  deemed    to 

"bound    or  abut"  upon  the  Chadwick 

Boad.    For  the  purpose  of  determining 

this  question  we  thmk  some  assistance 

may  be  derived  from  a  reference  to  the 

terms  of  the  105th  section  of  the  Act  of 

1865,  which  imposes  the  obligation  to 

contribute  towards  the  paving  of  new 

streets.      By    that    section    it    is    thus 

enacted,  inter  alia :  "  In  case  the  owners 

of  the  houses  forming  the  greater  part 

of  any  new  street  laid  out  or  made,  or 

hereailer  to  be  laid  out  or  made,  which 

is  not  paved  to  the  satisfaction   of  the 

vestry  or  district  board,  «fco.,  be  desirous 

of  having  the  same  paved;  or  if  such 

vestry  or  board  deem  it  necessary,  &c., 

then  and  in  either  of  such   cases  such 

vestry  or  board  shall  well  and  sufficiently 

pave  the  same,  «fcc.,  and  the  owners  of 

the  houses  forming  such  street  shall  on 

demand  pay  to  such  vestiy  or  board  the 

amount    of  the  estimated  expenses    of 

providing  and  laying  such  pavement." 

It  is  obvious  from  the  langni^  of  this 

.  section  that  the  legislatore  by  it  intended 

only  to  impose  the  liability  of  contributing 

towards    the    expense    of    paving    any 

street  upon  the  owners  of  houses  ranged 

along    the    street    itself,    and    opening 
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into,  or  contiguous  to  it.    This  enact- 
ment, however,  it  will  be  observed,  ap- 
plied only  to   the  owners  of  "  houses  " 
forming  the  street,  and  not  the  owners  of 
bare  lauds,   however    much  such    land 
might  be  benefited  by  paving  the  street 
upon  which  it  abutted.     The  77th  section 
of  the  Metropolis  Management  Amend- 
ment Act,  1862,  was  enacted  to  remedy 
this  apparent  injustice.    By  that  section 
it  is  provided  that  "  the  owners  of  land 
bounding  or    abutting  on    such    street 
shall  be  liable  to  contribute  to  the  ex- 
penses or  estimated  expenses  of  paving 
the  same  as  well  as  the  owners  of  houses 
therein,"  intending  it  is  clear  to  place  the 
owners  of  lands  npon  the  same  footing  as 
owners  of  houses,  in  other  words,  to  make 
the  owners  of  such  lands  liable  as  would 
have  been  liable  under  the  105th  section 
of  the  1855  Act,  had  their  lands  been 
occupied   by   houses.      It  seems  to    us 
clear  that  neither  the  railway  running 
under  the  bridg^e  nor  the  sloping  sides 
of  the  cutting  can  be  in  any  sense  shewn 
to  bound  or  abut  upon  the  Chadwick  Boad 
within  the  fair  and  reasonable  construc- 
tion of  the  77th  section  of  the  1862  Act. 
Ck>nld  it  possibly  be  said  that  if  houses 
were  erected  on  the  spot  now  occupied 
by  the  railway,  or  on  the  sloping  bulks, 
that  they  formed  part  of  a  street  with 
which  they  had  no  communication,  and 
which  was  actually  carried  over  them  ? 
Gould  the  lands    crossed  by  the    high 
viaducts  and  railway  bridges  which  are 
to  be  found  in  many  parts  of  the  country 
be  said  to  bound  or  abut  upon  the  road- 
way of  the  viaducts  or  bridges  them- 
selves?   Or  could   the  rivers  traversed 
by  bridges    high  above    them  be     said 
to    bound    or    abut  upon  the  roadway 
thereof?     In   the  course  of  the  argu- 
ment the  case  of  The  London  and  North 
Western  Baihm/  Oompany  v.  St.  Pancras 
(4i),  was  cited  in  support  of  the  conten- 
tion of  the  respondents.    That  case,  how- 
ever, only  decided  that  the  railway  must 
be    considered  to  abut  upon  the  street 
notwithstanding    the    fact  that    it  was 
separated  from  it  by  a  dead  wall  which 
was  also  the  company's  property.     The 
point    now    under    discussion  was    not 
raised  or  suggested.    That  case  is,  there- 
fore,  no  authority  for  the   respondents. 
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This  disposes  of  so  much  of  the  contri- 
bntion  as  is  claimed  from  the  appellants 
in  respect  of  the  lands  alleged  to  bonnd 
or  abnt  npon  the  bridge  itself.    There 
remains,  however,  the  small  piece  of  land 
nsed      as    a    cabbage     g^arden      which 
nnqnestionably    abuts    npon    Chadwick 
Boad  at  the  western  end  of  the  bridge. 
As  to  this  the  only  question  is  whether 
that  part  of  the  road  can  be  deemed  to 
be  part  of  a  new  street.     We  are   of 
opinion  that  it  cannot.     In  Fmmd  v.  The 
Phimstead  Board  of  Works   (6),  Black- 
burn, J.,  says,  speaking  of  section  105  of 
the  Act  of  1855—"  I  think  that  it  is 
plain  the  Legislature  are  here  using  the 
word  '  street '  in  its  ordinary  natnru  and 
popular  sense,   and  mean  a  place  with 
continuous  houses  on   each  side."      In 
OaUoway  y.   The  Moujor  of  London  (7), 
Lord  Chelmsford  said,  "  The  word  street 
does  not  mean  the  new  roadway]  but  a 
thoroughfare  with  houses  on  both  sides." 
It  is  impossible  in  language  to  pronounce 
a  definition  of  what  constitntes  a  new 
street  which  shall  be  applicable  to  all 
oases.     Each  case  must  depend  upon  its 
own  particular  circumstances.  But  having 
regard  to  the  facts  that  the  line  of  houses 
terminates   at    the  eastern  end  of    the 
bridge,  that  one  solitary  cottage  alone  is 
to  be  found  at  the  western  end,  and  that 
immediately    after  crossing  the    bridge 
tram  the  eastward  the  thoroughfare  ceases, 
and  the    road  is   closed    by   a   private 
gate ;  we  think  the  road  ceases  to  be  a 
street  at  the  eastern  extremity  of  the 
bridge,  and  consequently  that  the  land 
used  as  cabbage  garden  does  not  abnt 
npon  a  new  street,  and  the  company, 
therefore,  are  not  liable  to  contribute  to 
the  paving  of  Chadwick  road  in  respect 
of  it. 

This  objection  of  course  applies  equally 
to  the  other  lands  of  the  company,  namely, 
the  railway  and  the  banks  of  the  cutting 
in  addition  to  the  objection  that  they  do 
not  abnt  upon  the  bridge. 

Our  judgment  being  for  the  appellants 
npon  the  grounds  we  have  discussed,  it 

(6)  41  Law  J.  Rep.  M.C.  51 ;  a,  c.  Law  Rap. 

(J)  36  Lkw  J.  Rep.  Chane  471 ;  *.  6.  Law  Hep. 
1  H.L.  34, 
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does  not  become  necessary  for  us  to  oon- 
sider  whether  the  liability  of  the  company 
to  repair  the  bridge  under  the  Boilwaj 
Clauses  Act,  1845,  would  afford  them  in 
law  an  answer  to  a  claim  for  contribntion 
to  the  paving  of  the  Chadwick  Boad. 
We  abstein  from  expressing  any  opimon 
npon  that  question. 

It  follows  from  what  we  have  said  that 
our  judgment  is  for  the  appellants. 

JvLdgment  for  the  appelicmts  with  eo«fe. 


SolicitOM— Norton,  Rose,  Norton  &  Brew^,  for 
appellants;  O.  W.  Uanden  &  Son,  for  re- 
spondenta. 
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THE   QUXEN  V.   THE   JlTSTICKt 
OF  SUBRBT. 


[IN  THE  DIVISIONAL  COURT  FOB  THE 
ft.B.,  CJ>.  AND  EXCH.  DIVISIONS.] 

1879. 
July  30, 

Prison  Act,  1877—40  4-  41  Viet.  e.  21, 
St.  4  and  57— B  ^  4  Vict.  e.  54.  «.  2 — 
Maintenance  of  Insane  Prisoners. 

The  UdbiUty  for  the  maintenanee  of  in- 
sane prisoners,  which  byS  ^  4i  Viet.  e.  54l 
s.  2,  is  imposed  upon  the  eovniy  in  default 
of  any  ascertained  place  of  setUemmU,  it 
not  transferred  from  the  county  to  the  Gon- 
soUdated  Fimd  by  the  Prison  Act,  1877 
(40  ^  41  Viet.  e.  21). 

This  was  a  rule  for  a  mandamus,  calUng 
npon  certain  justices  of  the  county  of 
Surrey  to  shew  cause  why  they  shoald 
not  make  an  order  npon  the  treasurer  of 
the  county  to  pay  the  expenses  of  main- 
tenance, dec.,  incurred  in  respect  of  Maiy 
Bray,  a  prisoner  in  the  county  gaol,  who 
had  been  certified  to  be  insane,  and  had 
been  transferred  to  the  Couniy  Lunatic 
Asylum.  By  3  and  4  Yiot.  c.  54  a.  2, 
when  a  prisoner  has  been  duly  certified 
to  be  insane,  and  has  been  transferred  by 
a  warrant  of  the  Secretary  of  State  to  & 
lunatic  asylum,  it  is  the  duty  of  two 
justices  of  the  county,  in  default  of  the 
place  of  settiement  of  such  prisoner  being 
ascertained,  to  make  an  order  upon  the 
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treasurer  of  the  ooanty  for  the  payment 
of  the  ezpenses  incurred  in  his  removal 
to  the  asylum  and  for  his  maintenance 
therein.  The  Prison  Act,  1877  (40  <fc 
41  Yiot.  o.  21),  enacts  in  section  4  that 
"  On  and  after  the  commencement  of  this 
Act  all  expenses  incurred  in  respect  of 
the  mfuntenanoe  of  prisons  to  which  this 
Act  applies,  and  of  the  prisoners  therein, 
■  shall  be  defrayed  out  of  moneys  provided 
by  Parliament."  The  words  "  mainte- 
nance of  a  prisoner  "  are  defined  in  sec- 
tion 57  of  the  same  Act  as  including 
"  all  such  necessary  expenses  incurred  in 
respect  of  a  prisoner  for  food,  clothing, 
custody,  safe  conduct,  and  removal  from 
one  place  of  confinement  to  another,  or 
otherwise,  from  the  period  of  his  committal 
to  prison  until  his  death  or  discharge 
from  prison,  as  would,  if  this  Act  had 
not  passed,  have  been  payable  by  a  prison 
anthori^."  Two  of  the  justices  of  Sur- 
rey had  refused  to  make  the  order  re- 
quired by  the  earlier  Act  in  the  case  of 
Mary  Bray,  on  the  g;round  that  the 
liability  to  pay  such  expenses  had  been 
transferred  frmn  the  county  to  the  Con- 
solidated Fund  by  the  operations  of  these 
sections  of  the  Rison  Act,  1877. 

On  the  2l8t  of  July  the  Attomey- 
Qeneral  obtained  a  rule  niti  for  a  manda- 
mus, which  now  came  on  for  argument. 

HeneheU  {E.  Clarke  with  him),  for  the 
justices  of  Surrey,  shewed  cause. — The  en- 
tire question  depends  upon  the  construc- 
tion of  the  Prison  Act,  1877.  By  that  Act 
the  property  in  prisons  was  transferred 
from  the  counties  to  the  Secretary  of 
State,  and  at  the  same  time  the  counties 
were  relieved  from  all  expenses  of  main- 
tenance. Formerly,  the  county  bore  the 
expense,  whether  the  prisoner  was  sane 
or  Innatio.  Now,  there  is  this  curious 
result,  that  the  expense  is  thrown  upon 
the  county  only  when  the  prisoner  be- 
comes lunatic.  Again,  all  the  prisons  in 
England  have  now  oessed  to  be  local 
prisons,  and  are  opened  to  the  country 
generally.  The  Secretary  of  State  may 
move  prisoners  at  his  will  tram  one  prison 
to  another ;  and  as  a  matter  of  fact,  all 
the  female  prisoners  from  Surrey  are  at 
the  present  time  in  Westminster.  The 
whole  intention  of  the  Prison  Act  was  to 
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transfer  every  liability  from  the  local 
rates  to  the  Consolidated  Fund.  The 
language  of  the  57th  section  sJso  points 
in  this  direction.  The  definition  of 
"  maintenance  of  prisoners  "  is  made  as 
wide  as  it  could  be,  and  is  intended  to 
include  every  possible  head  of  expense 
from  the  date  of  committal  to  the  date 
of  discharge.  As  to  the  words  "  as  would 
have  been  payable  by  a  prison  authority," 
the  expenses  of  a  lunatic  were  formerly 
payable  out  of  the  same  fund,  and  by 
order  of  the  same  authority,  as  those  of 
an  ordinary  prisoner. 

E.  Clarke  followed  on  the  same  side. — 
The  intention  of  the  Prison  Act  was  to 
impose  a  new  obligation  on  the  Consoli- 
dated Fund,  and  not  to  relieve  it.  The 
former  Act  (3  4  4  Vict.  c.  54),  will  still 
be  kept  in  operation  for  the  purpose  of 
certifying  a  lunatic,  and  transferring  him 
to  an  asylum. 

Poland  (with  him  ^QAttomey.Oenend), 
in  support  of  the  rule. — The  liability  of 
the  connfcy  to  pay  for  a  lunatic  prisoner 
is  nowhere  referred  to  in  the  Prison  Act, 
and  therefore  cannot  be  altered  by  that 
Act.  It  is  a  sound  canon  of  construction 
that  if  two  statutes  can  be  read  together 
without  contradiction,  they  should  both 
be  allowed  to  stand.  It  cannot  be  said 
that  the  lunatic  is  a  prisoner  while  in  the 
asylum.  He  is  in  one  sense  in  confine* 
ment;  but  care  and  medical  treatment, 
and  not  punishment,  is  the  object  of  his 
detention.  The  argument  on  the  other 
side  would  take  away  the  liability  of 
maintenance  not  only  from  the  county, 
but  also  from  the  place  of  settlement,  if 
such  could  be  found.  The  present  pro- 
cedure is  identical  with  that  for  pauper 
lunatics  under  16  &  17  Vict.  c.  97.  s.  98; 
their  maintenance  also,  in  default  of  a 
settlement,  is  chargeable  to  the  county. 

DiNUAN,  J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  It  is  ad- 
mitted that  the  county  was  liable  to  pro- 
vide for  the  maintenance  of  lunatic 
prisoners  prior  to  the  Prison  Act,  but  it 
is  contended  that  that  liability  is  now 
transferred  to  the  Consolidated  Fund. 
There  is  some  force  and  plauenbility  in  the 
arguments  which  have  been  urged,  that 
the  Legislaturs  could  not  have  oontem- 
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The  Queat  r.  Juttiet$  of  Sumy,  Q^. 

plated  drawmg  a  diatinotion  between 
Bane  and  insane  piiBoners,  and  between 
confinement  in  prisons  and  confinement 
in  Innatic  asylnms.  Bat  on  the  other 
hand,  it  maj  very  well  be  that  the  Legis- 
latnre  deliberately  intended  to  leave  the 
asylums  as  they  were.  It  would  be  rash 
for  ns  to  attempt  to  undertake  the  daty 
of  supplementary  legislation.  The  im> 
portant  clause  in  the  Prison  Act  afiect- 
ing  the  question  is  section  4,  which  is 
veiy  short  and  as  follows :  "  On  and 
after  the  commencement  of  this  Act  all 
expenses  incurred  in  the  maintenance  of 
prisons  to  which  this  Act  applies,  and  of 
the  prisoners  therein,  shall  be  defrayed 
out  of  monejrs  provided  by  Parliament." 
In  the  first  place,  it  is  very  doubtful 
whether  in  tiie  present  case  the  lunatic 
can  be  called  a  "  prisoner  "  at  all.  Still 
less  is  she  a  "  prisoner  therein,"  t.e.  a 
prisoner  confined  in  a  prison  to  which  the 
Act  applies.  An  asylum  is  not  a  prison 
transferred  under  the  Act.  '  I  am,  there- 
fore, of  opinion  that  she  is  not  a  "  pri- 
soner therein"  within  the  meaning  of 
this  4th  section.  AU  observatious  upon 
other  olanses  of  the  Act  are  mere  in- 
•ferential  arguments.  On  the  question  of 
policy,  I  am  not  qualified  to  give  an  opi- 
nion ;  and  it  is  my  duty  to  abstain  from 
doing  so.  I  have  only  the  ^tatnte  before 
me,  and  I  cannot  extend  its  provisions  by 
supplementary  legislation. 

PoLiiOCK,  B. — ^I  am  of  the  same  opinion. 
It  is  admitted  that,  until  the  passing  of 
the  Prison  Act,  the  cost  of  maintaining  a 
lunatic  prisoner  was  borne,  not  by  "  the 
prison  authority,"  but  by  the  place  of 
settlement  or  the  county,  according  to 
the  ordinary  rule.  I  may  also  observe 
that,  in  3  &  4  Vict.  c.  54,  when  prisoners 
who  become  lunatic  are  mentioned,  they 
are  spoken  of  as  "  insane  persons,"  and 
not  as  "  prisoners."  That  being  so,  and 
that  statute  not  having  been  repealed,  it 
is  our  duty  to  give  a  reasonable  oonstrixc- 
tiou  so  &r  as  we  can  to  both  statutes. 
The  terms  of  the  Prison  Act  clearly 
do  not  include  prisoners  who  have  be- 
come insane,  and  who  have  been  removed 
to  a  Innatic  asylum.  It  has  been  ar- 
gued that  this  is  a  narrow  oonstmction 


to  put  upon  the  4th  section,  wbea 
coupled  with  the  57th  section.  But  it  is 
evident  from  the  language  of  the  latter 
section  that  it  was  intended  to  apply  to 
many  other  incidental  purposes.  It  re- 
fers to  "  all  such  necessary  expenses  in- 
curred in  respect  of  a  prisoner  for  food, 
clothing,  custody,  safe  conduct^  and  re- 
moval from  one  place  of  custody  to 
another,  or  otherwise,  from  the  period  of  his 
oonunittal  to  prison  until  his  death  or  dis- 
charge from  prison,  as  would  if  this  Act  had 
not  passed  have  been  payable  by  a  prison 
authority."  That  preserves  and  does  not 
destroy  the  distinction  I  have  pointed  oat 
above,  for  the  lunatic  is  not  a  prisoner. 
Many  general  considerationB  have  been 
addressed  to  us,  which  may  very  well  be 
considered  elsewhere.  It  is  not  our  dntj 
to  deal  with  them.  The  county  authori- 
ties have  not  succeeded  in  bringing  the 
case  within  the  Prison  Act. 

Rule  for  a  numdamut  made  db- 
soluie. 


SoIicitoTs — The  Solicitor  to  the  Treasniy,  for  th« 
Crown;  Smallpiece  &  Son,  agents  lor  F.  F. 
Smallpiece,  Chuldford,  for  justices  of  Soimt; 


HlOOm  V.  OOLTILLI. 


[IN  THE  COUBT  OF  APPEAL.] 

{^Appeal  from  the  Common  Pleas  Dmtum.') 

1879.    1 
June  12.  / 

Imprisonment — Oon^fmiation  ef  Time — 
"  One  Calendar  Month." 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Bep.  Q.B.,  O.P.  dc  Excu.  695.] 


Digitized  by 


Google 


Vol.  48.] 


191 


INDEX 

TO    THE    REPOBTS    OF    CASES 

COKmCTXD   WITH 

THE    DUTIES    AND    OFFICE    OF    MAGISTRATES. 

MICHAELMAS   1878  to  MICHAELMAS  1879. 


AvrKkz—juritdieiion  of  court  of  ajnieal  to  hear 
case  stated  by  gtuttttr  teuiom  for  the  opinion  of 
tht  Queen's  Bench  Division] — The  decision  of  the 
^  Qoeen'g  Bench  Division  in  the  matter  of  a  poor 
,  late,  first,  is  not  a  mere  opinion  but  a  judgment 
binding  on  the  sessions ;  secondly,  is  an  order 
within  section  19  of  the  Judicature  Act,  1873, 
as  interpreted  by  section  100.  It  is  therefore 
subject  to  appesl.  The  Overseers  of  the  Foreign 
of  Walsall  and  the  Mayor,  fc,  of  Walsall  r. 
London  and  North  Western  Bail.  Co.  (H.L.),  66 

AssBSSiCBifT  Comarm  —  appeals  to  sessions 
against  rate:  reftrenes  bjf  agrtemmt  to  arbitror 
turn:  easts  to  abide  judgment  if  umpire :  action 
for  costs  against  assessment  committee'] — ^An  as- 
sessment committee,  being  unineorporated  and 
merely  a  select  body  of  guardians,  cannot  be 
sued  in  an  action  as  a  committee,  neither  are  the 
Tarions  members  thereof  personally  liable  for 
acts  done  by  them  as  members  of  the  com- 
mittee. The  Leicester  Watervoorks  Comaanny 
Y.  The  Assessment  Committee  of  Sarroa  Union, 
and  Nuttall,  41 

Plaintiff's  company  complained  in  1872  of  being 
over  assessed  with  reference  to  certain  works 
which  belonged  to  them,  and  which  passed 
through  some  parishes  in  the  Barrow  Union ; 
they  accordingly  brought  appeals,  which  the  as- 
sessment committee  defended  in  the  name  of 
the  guardians,  in  pursuance  of  27  &  28  Vict, 
c.  39.  s.  2.  In  1872  the  committee  in  question 
consisted  of  twelve,  the  defend^t  N.  being 
chairman  and  S.  vice-chairman  of  the  com- 
mittee. On  the  8th  of  June,  1872,  a  meeting 
was  held,  at  which  the  waterworks  company 
were  represented  by  the  chairman,  and  the 
guardians  of  the  B.  Union  by  the  assessment 
committee  ;  and  it  was  unaimously  agreed  that 
the  question  as  to  the  rateable  value  of  the 
plaintiffs'  works  should  be  settled  by  an  arbitra- 
tor; and  that,  pending  the  negotiations,  the 
appeals  should  be  respited.  An  agreement 
was,  on  the  29th  of  June,  accordingly  drawn  up 
and  signed  by  the  plaintiffs,  and  by  the  defend- 
ant M.  "  as  chairman  for,  and  on  behalf  of  the 
assessment  committee  of  the  Banow  Union,"  by 


which  the  disputes  between  the  parties  were. 
referred  to  arbitration,  and  the  eoKts  of  the 
proceedings  left  in  the  discretion  of  the  arbi- 
trator. There  was  no  Judge's  order,  or  order 
of  Sessions,  ordering  or  authorising  the  refer- 
ence. The  reference  was  held,  andf  the  award 
published  early  in  1874,  in  favour  of  the  plain- 
tifb,  the  eoate  of  the  reference  being  also  given 
to  them.  Accordingly  the  plaintifib  now  brought 
this  action  to  recover  the  expenses  connected 
with  the  reference,  which  they  had  been  com- 
pelled to  pay  on  taking  up  the  award,  but 
which  the  defendants  declined  to  refund.  It 
was  admitted  that  the  assessment  comnuttea 
in  all  their  proceedings  were  acting  with  the 
approval  and  consent  of  the  guardians  of  the 
union: — Seld,  that  the  defendants  were  not 
liable,  and  that  the  action,  if  maintainable  at 
all,  should  have  been  brought  against  the 
guardians  of  the  Barrow  Union.  Ibid. 
Whether,  in  the  absence  of  a  Judge's  order,  or 
order  of  Sessions,  under  Baines's  Act  (12  &  18 
Vict.  c.  46.  B8.  12,  13),  the  guardians  of  the 
union  would  have  been  liable,  under  the  circum- 
stances above  mentioned,  if  sued  within  the 
period  limited  by  22  &  23  Vict,  c  49.  s.  2— 
Quart.    Ibid. 


Bastabbt — (qiplieaiion  of  statute  to  children  horn 
"  after  passing  of  act:"  birth  the  same  day  as 
the  passing  of  ac(] — Where  an  Act  comes  into 
operation  un  a  given  day,  it  becomes  law  as 
soon  as  the  day  commences.  Tovniinson  v. 
Bullock,  96 

By  the  Bastardy  Lavs  Amendment  Act,  1872, 
any  single  woman  who  may  be  delivered  of  a 
bastard  child  "  after  the  passing  of  the  Act" 
may  apply  to  a  justice  fur  a  summons  to  be 
served^  on  the  man  alleged  to  be  the  father  of 
the  child,  ice.  A  child  was  bam  on  the  10th  of 
Aognst,  1872,  being  the  day  on  which  the  Act 
received  the  royal  assent: — ffeld,  that  such 
child  was  bom  "  after  the  passing  of  the  Act," 
which  in  contemplation  of  law  took  place  as 
soon  as  the  clock  began  to  strike  twelve  on  tht 
previous  night.    Ibid. 
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Bastabdt  (continued) — bastardy  lamt  awendmeni 
act,  1872,  4.3:  "single  woaian" :  marriage  of 
mother  after  hirih  of  child] — To  entitle  a  woman 
to  apply  under  s.  3  of  36  &  36  Vict.  c.  65,  for 
a  aommona  to  be  serred  on  the  man  alleged 
by  her  to  be  the  father  of  her  child,  she  mast 
at  the  date  of  such  application  be  either  un- 
manned or  separated  £h>m  her  husband.  Staeey 
T.  lAMtM,  108 

Where,  there&re,  a  woman  who,  while  single,  had 
been  delivered  of  a  bastard  child,  sabsequently 
married,  and  while  living  with  her  husband 
applied  for  an  affiliation  sommons  against  the 
pntative  father,  held  that  the  justices  had  ug 
jurisdiction  to  hear  the  information.    Ilnd. 

CotNnra — uttering  eovnierfeit  coin] — 24  &  26  Viet, 
c.  99.  s.  9,  enacts  that  "  whosoever  shall  tender, 
utter  or  put  off  any  fiilse  or  counterfeit  coin, 
resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  (Queen's  current  gold  or 
rilver  coin,  knowing  the  same  to  be  &l8e  or 
counterfeit,  shall  be  guilty  of  a  misdemeanour." 
The  prisoner  uttered  two  coins  which  were  or 
had  bisen  real  sovereigns,  coined  at  the  Mint, 
but  they  had  been  fraudulently  filed  at  the 
edges  to  such  an  extent  as  U>  reduce  the  weight 
by  one  twenty-fourth  port.  The  effect  of  the 
filing  was  to  remove  the  milling  entirely,  or 
almost  entirely.  In  order  to  restore  the  ap- 
pearance of  the  coins,  a  new  milling  had  been 
made  on  each  coin  with  tools : — Held,  per  Lobd 
OoLKBiDOB,  FoixoCK,  B.,  and  Huddlsstok,  B. 
(diumtientihu*  Lush,  J.,  and  Stephkw,  J.), 
that  the  coins  were  false  and  counterfeit  within 
the  meaning  of  the  statute.  The  Queen  y.  Her- 
vumn,  106 

CoHFAinr — delivery  of  liit  of  Toemhere  to  registrar 
within  fourteen  days  aftur  general  meeting] — By 
section  39  of  the  Companies  Act,  1867,  every 
company  formed  under  the  principnl  Act  of  1 862 
must  hold,  under  a  penalty,  a  general  meeting 
within  four  months  after  its  Memorandum  of 
Association  is  registered.  By  section  26  of  the 
Companies  Act,  1862,  every  company  under 
that  Act  must,  within  fourteen  days  after  the 
first  ordinary  general  meeting,  make  out  a  list 
of  its  members,  and  forward  the  same  to  the 
Registrar  of  Joint  Stock  Compauies  within"  a 
furUier  period  of  seven  days,  subject  to  a  penalty 
of  6^.  jier  diem  in  default.  On  a  summons 
taken  out  against  the  Ladies'  Association 
(Limited)  for  not  having  forwarded  a  list  of 
members  as  aforesaid,  the  magistrate  decided 
that  it  was  necessary  for  the  complainant  to 
prove  that  the  first  ordinary  general  meeting 
had  been  held,  and  on  failure  of  such  proof, 
dismissed  the  summons: — Held,  that  the  magis- 
trate was  right ;  for  the  date  of  the  general 
meeting-formed  a  tempue  a  quo  from  which  the 
period  of  fourteen  and  seven  days  was  to  run, 
and  that  it  could  not  bo  presumed  against  the 
company  that  a  general  meeting  had  been  duly 
held.     Edmonds  v.  Foster  (46  Law  J.  Bep.  M.C. 


41)  distinguished  on  the  ground  that  the  sum- 
moQS  in  the  present  case  set  out  the  period  of 
time  in  the  words  of  the  statute,  and  therefore 
the  requirements  of  the  statute  must  bs  strietly 
followed.    B.  V.  Newton,  77 

Costs.    See  Assessment  Committee. 

CsimNAL  LuKATio — Order  for  mainteHonce  on 
parish  of  settlement :  date  at  which  setUemaU 
to  he  computed] — The  last  legal  settlement  of 
a  criminal  lunatic  into  which  the  jusdces  are 
directed  to  enquire  by  section  7  of  3  &  4  Vict, 
c  64,  upon  an  applieafion  for  an  order  of 
maintenance,  is  the  settlement  at  the  date 
of  such  enquiry,  and  not  at  the  date  of  the  order 
for  removjtl  to  the  asylum.  Guardians  of  Sar- 
tonSegit  Poor  Law  Union  v.  Otrk  (/  the  JPtOM 
for  Berks,  61 

Elbmestfaby  Edocatiok — attendance  order :  prf 
vions  conviction  for  non-compliance,  proof  of: 
evidence] — Where  a  parent  is  summoned  under 
sub-section  2  of  section  12  of  39  &  40  Vict  c. 
79  (the  KlementaiT  Education  Act,  1876),  to 
answer  a  charge  of  a  second  case  of  non-com- 
pliance with  an  attendance  order  made  upon 
him,  in  order  to  prove  the  previous  acyudica- 
tion  of  non-compliance  it  is  not  necessary  to 
produce  a  signed  copy  of  the  previous  convictioa 
in  accordance  with  34  &  36  Vict.  c.  112.  s.  18, 
but  it  may,  upon  the  hearing  of  such  charge,  be 
proved  by  the  production  by  the  clerk  of  the 
Court  of  the  book  containing  a  memorandum 
of  such  adjudication,  and  by  the  evidence  of 
the  school  board  officer  who  heard  such  previous 
adjudication  made  upon  the  person  so  summoned. 
The  School  Board  for  London  v.  Harvey,  ISO 

— ^  See  Factory. 

EMBBZH.raiEtn' — venue :  jarisdiction] — It  was  the 
duty  of  the  prisoner,  a  commercial  traveller,  to 
remit  daily  to  his  employers  the  moneys  which 
he  collected  without  reduction.  The  prisoner 
on  the  1st  and  2nd  of  ]Iarch,I878,  collected  at 
Newark  two  sums  of  money,  which  he  did  not 
remit  or  account  for.  There  was  no  evidence 
that  the  prisoner  returned  to  Orantham,  where 
he.  resided,  on  either  of  those  days.  In  the 
first  week  in  April,  one  of  his  employers  wont 
to  Grantham  and  saw  the  prisoner,  and  taxed 
him  with  receiving  moneys  and  not  accounting 
to  them  for  them.  The  prisoner  thereupon 
handed  to  his  employer  a  list  of  moneys  he 
had  collected  and  not  accounted  for,  including 
the  above  two  sums.  He  was  indicted  and 
convicted  at  the  borough  of  Qrantham  Quarter 
Sessions  for  embezzling  the  above  two  sums 
of  money : — Hdd  (MAWisTy,  J.,  dubitante),  that 
there  was  no  evidence  of  embezzlement  within 
the  borough  of  GrSntham.  The  Queen  r.  Thai- 
gold,  102 
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ErmaircB — tvidtnctjwrtitr  amendnimi  aot,  1869  .* 
proeteeUnfft  "  in  conuqumee  <if  adnUtry" :  ewr 
denet  of  ku^xuid  to  prove  nan-acMM] — ^Pro- 
oecdings  veie  instituted  by  a  board  of  guardians 
to  compel  a  husband  .to  support  a  child  bom  of 
his  '«nfe  during  marriage.  The  husband 
opposed  the  proceedings  on  the  ground  that  the 
child  iras  illegitimate  by  reason  of  the  adultery 
of  the  wife : — Seld,  not  to  be  "  a  proceeding 
instituted  in  consequence  of  adultery,"  within 
the  meaning  of  the  Evidence  Further  Amend- 
ment Act,  1869  (s.  8),  so  as  to  make  the  husband 
competent  to  give  evidence  tending  to  prove  the 
&et  of  non-access.  In  re  Bideou^e  Trusts  (39 
Law  J.  Bep.  Chanc.  192 ;  s.  c.  Law  Bep.  10  Eg. 
'  41) ;  and  In  re  YearvioocCs  Trusts  (46  Law  J. 
Bep.  Chanc.  478 ;  s.  c.  Law  Bep.  6  Ch.  D. 
646),  considered.  7%«  Guardians  oj  tht  Poor 
qf  Nottingham  Union  t.  TbmAitwon,  171 

'—  See  Elementary  Education. 

EzT&AsinoN  Act — limitation  of  Act  hy  treaty: 
exemption  of  British  gubjeet  from  «»Te»<i«r] — 
By  the  Extradition  Act,  1870  (83  &  84  Vict  c. 
'  62),  s.  2,  Her  Hey'esty  is  empowered,  in  casM 
where  an  arrangement  has  been  made  with 
any  foreign  state  for  the  surrender  to  such 
state  of  any  fugitive  criminals,  to  direct,  by 
Order  in  Council,  that  the  Act  shall  apply  in 
the  case  of  such  foreign  state,  and  may  limit 
the  operation  of  the  order,  and  render  the 
operation  thereof  subject  to  such  conditions  and 
exceptions  as  may  be  deemed  expedient.  By 
section  6,  where  the  Act  applies  in  the  case  of  any 
foreign  state,  any  ftigitive  criminal  of  that  state 
who  is  in  any  part  of  Her  Majesty's  dominions 
is  liable  to  be  apprehended  and  surrendered  in 
manner  provided  by  the  Act.  In  1874  a  treaty 
was  made,  in  pursuance  of  the  above  statute^ 
between  the  British  Government  and  the  Swiss 
Government,  by  which,  however,  it  was  ex- 
pres^  piovideo,  vtter  otia,  that  no  subject  of 
the  United  Kingdom  shall  be  delivered  up  by 
the  Government  of  the  United  Kingdom,  and 
an  Order  in  Council  was  subsequently  issned 
which  recited  the  treaty  and  declared  that  the 
Act  should  be  in  force  as  regards  Switzerland. 
W.,  a  British  sulject,  was  m  custody  on  a 
charge  of  theft,  alleged  to  have  been  committed 
in  SwitMrland,  for  the  porpose  of  being  handed 
over  to  the  Swiss  Gkivemment: — Held,  that  the 
prisoner  was  entitled  to  be  discharged,  inasmuch 
as  the  treaty  contained  an  express  exception  in 
&vonr  of  British  subjects,  and  the  provisions  con- 
tained in  the  Extradition  Act  could  only  apply 
so  &r  as  they  were  consistent  with  the  teims 
of  the  treaty.    B,  v.  WUion,  87 

VkCiotLt— ediotatioii of  children en^ployed  in:  hie- 
laios  of  School  Board  compelling  aitendancs]  — 
The  proviso  in  section  74  of  the  Elementary 
Education  Act,  1870,  precludes  a  school  board 
from  using  its  power  so  as  to  interfere  with 
You  48.— H.C. 


the  arrangements  already  made  by  the  Factoiy 
Acts.  A  school  board  is,  therefore,  not  entitled 
to  enforce  its  bye-laws  as  to  the  hours  of  at- 
tendance by  children,  against  a  child  who, 
though  not  obeying  such  bye-laws,  is  attending 
an  (SScient  elementary  school  pursuant  to  the 
Factory  Acts.    lieUor  v.  Denham,  118 

Falsb  IitPBisoiomMT — computation  of  time:  one 
calendar  month :  expiration  qf  time  of  imprison- 
menf} — Flainti^  who  was  sentenced  by  a 
magistrate  to  be  imprisoned,  first,  for  "one 
calendar  month;"  and  secondly,  "  for  fourteen 
,  days,  to  commence  at  the  expiration  of  the 
imprisonment  previously  a^'udged,"  was  taken 
into  the  custody  of  defendant  (the  Governor 
of  Coldbath  Fields  Prison)  during  Uie  afternoon 
of  the  3Ist  of  October,  1877,  and  finally 
released  at  9  a.m.  on  the  14th  of  December, 
Plaintiff  complained  that  he  had  therefore  been 
imprisoned  for  a  longer  period  than  he  was 
liable  to  be  detained,  and  he  accordingly 
brought  this  action. for  false  imprisonment:— 
Bdd,  per  Cxmuir,  J.,  that  the  plaintiff  was 

^^not  strictly  entitled  to  his  discharge  until 
midnight  on  the  14th  of  December,  and  that 
therefore  he  had  not  been  detained  illegally. 
Migotii  v.  Oolville,  48.  AfBrmed  on  appeal,  see 
C.P.  695 


FBmHSLT  SociKTiss  AcT — disputes  betwem  society 
and  members:  jurisdiction  of  magistrate] — The 
provisions  of  section  80  of  the  Friendly  Societies 
Act,  1876  (38  &  39  Vict.  c.  60),  apply  to 
firiendly  societies  in  general,  and  are  not  re- 
stricted, as  with  regard  to  industri^  assurance 
companies  they  are,  to  such  as  receive  contri- 
butions by  means  of  collectors  at  a  greater  dis- 
tance than  ten  miles  from  the  registered  office 
of  the  society.  In  re  United  Patriots  national 
Beniifit  8oc.  and  Holt,  66 

Where,  therefore,  by  the  rules  of  a  friendly 
society  all  disputes  between  members,  or  per- 
sons claiming  through  members,  and  the  so- 
ciety, were  to  be  referred  to  arbitration,  it 
was  held  that,  nevertheless,  a  Court  of  sum- 
mary jurisdiction  had  jurisdiction,  under  sub- 
section 10  of  section  30,  to  decide,  upon  the 
application  of  a  person  rfn-ttning  through  a 
member,  a  dispute  between  him  and  tlie  sodety. 
IMd. 

HiOKWAT— rqMtr  </  UgheiK^ :  Uoenee  byjustiott 
to  get  maiSrials  m  enclosed  land:  extent  and 
dtiraiien  of  Ueense] — ^Plaintiff  was  owner  ud 
ocenpierof  afarm  in  the  parish  of  L.,  and  defend- 
ant was  in  1877  the  surve^r  of  highways  for 
the  parish.  In  1866,  the  justices  at  special  ses- 
sions granted  their  license  under  6  &  6  Will. 
4.  c.  60.  s.  64,  authorising  the  then  surveyor 
to  get  materials,  for  the  repair  of  the  high- 
ways within  the  parish,  ftom  a  field  forming 
part  of  the  said  &rm,  and  the  surveyor,  in 
pursuance  of  the  license,  got  such  matmials  as 
20 
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vtn  neoMsaiy.  MateriaUi  continned  to  be  got 
daring  sabsequant  yean,  down  to  1877,  for  Uie 
(sme  purpose ;  but  in  1877,  in  consequence  of 
olgections  raised  by  the  plaintiff,  the  defendant, 
0*  aorreyor,  applied  to  the  justices  for  a  new 
license.  The  justices  having  declined  to  accede 
to  the  application  on  the  ground  that  the  license 
granted  m  1866  was  stUl  in  force,  defendant 
entered  the  land,  and  got  further  materials  for 
the  repair  of  the  highways: — Held,  that  the 
license  granted  to  the  surveyor  in  1866  was 
limited  to  the  necessities  of  the  particular  oc- 
casion, and  was  not  in  force  in  I877i  so  aa  to 
justify  the  defendant  in  entering  the  plaintiCTs 
land  during  that  year.  Manver*  and  Brotene  y. 
Bartkolomew,  3 

HioHWAT  (continued)— jwrwn  prteading  locomotive 
onfooty-T^he  3id  section  of  28  &  29  Vict.  c.  83, 
which,  as  amended  by  41  &  42  Vict,  c  77.  s.  29, 
requires  one  of  the  three  persons  employed  to 
conduct  a  steam  locomotiTe  on  a  public  highway 
to  precede  such  locomotire  on  foot  by  twenty 
yards,  and  in  case  of  need  to  assist  horses  or 
carriages  drawn  by  horses,  in  passing  the  same, 
is  not  the  less  complied  with  because  such  per- 
son, whilst  preceding  the  locomotive  on  foot, 
leads  a  horse  and  cart  of  his  own.  Davii  y. 
Browne,  92 

—  turnpike  act:  roadt  authorised  to  be  made 
bjf  tru$teet  under  private  act :  tdU:  completion 
qf  part  qf  roade :  intufficienci/  qf  tolls  to  keep 
eotnpleted  part  in  repair :  application  for  con- 
tribution touiarda  maintenance  out  of  highway 
rate:  jurisdiction  qf  justices'] — A  private  Act 
of  Parliament  (S  G-eo.  4.  c  xcir.)  after  autho- 
rising certain  bmstees  to  establish  a  feny  and 
make  roads  ui  communication  therewith,  pro- 
Tided  that  the  roads  when  made,  as  well  as  the 
ferry,  should  be  maintained  and  repaired  out  of 
certain  tolls  thereby  authorised  to  be  taken. 
The  Act  specified  no  limit  of  time  for  the  ex- 
piration of  the  trust,  but  it  was  provided  that 
if  the  execution  of  the  authorised  works  should 
not  be  completed  within  the  space  of  ten  years, 
all  the  powers  and  authorities  thereby  given 
should  cease  and  determine,  save  only'  as  to  so 
much  of  the  work  as  should  have  been  com- 
pleted within  that  time.  The  ferry  was 
established  and  all  the  roads  made  with  one 
exception,  but  the  funds  derived  from  the  tolls 
being  insufficient  to  keep  one  of  the  roads  so 
made  in  repair,  an  order  was  made  by  justices 
in  Special  Sessions  under  the  provisions  of  4  & 
6  Yict.  c.  69.  s.  1,  for  contribution  out  of  the 
highway  rates  towards  the  repair  of  such  road : — 
Held,  that  the  road  in  queadon  was  a  turnpike 
road  within  the  meaning  of  4  &  5  Vict.  c.  69, 
and  that  as  the  funds  of  the  trust  were 
inadequate  to  keep  it  in  repair,  the  justices  had  a 
discretion  to  appropriato  a  portion  of  the  high- 
way rate  towards  its  maintenance.  Held  ako, 
that  the  completion  by  the  trustees  of  the 
whole  system  of  roads  specified  in  the  Act  of 


'  4  Q-eo.  4.  e.  zciv.  was  not  a  conditirai  preetdent 
to  the  right  to  call  upon  the  parish  toeon- 
tribnta  towards  the  repair  of  the  roads  that  had 
been  made.  The  King  v.  Oumberuiorth  (3  B.  & 
Ad.  108;  s.  e.  1  Law  J.  Bep.  (M.C.  86)  over- 
ruled.    The  Queen  v.  French  (App^),  176 

—^fwriout  driving  qf  carriage  along  Ughmu: 
biq^] — A  bieyue  is  a  "carriage,"  and  uu 
propulsion  of  it  by  means  of  a  person  seated 
on  and  carried  by  it  is  a  "driving  of  a  car- 
riage" within  6  &  6  WilL  4.  c  60.  s.  78. 
T^lor  T.  Cfoodwin,  104 

IxstcnaMT — for  obieene  Uiei:  omietion  to  til 
out  the  alleged  obteene  matter'] — In  an  indietmant 
fbr  publisMng  an  obscene  book  the  words  al- 
leged to  be  obscene  must  be  set  out  in  fall ; 
and  the  defect  to  so  set  them  out  will  not  be 
cured  by  a  verdict  of  guilty.  B.  t.  Bradlaugh 
and  Betant  (App.),  6 

ImufB  FBisomiB.    See  Prison  Act 

JnusDicnoM.  See  Appeal.  Bnbesslmwnit 
Friendly  Societies.    Pequiy. 

Jvemca  or  thi  Pbacb— /sm  to  deri:  UabSUg  t» 
pay\ — A  rsilwav  Btation-maater  gave  a  person 
into  the  custody  of  a  police  constable  on  the 
charge  of  picking  pockets  at  the  railway  station, 
and  ne  afterwards  appeared  and  gave  evidence 
before  two  justices,  who  convicted  the  prisoner 
under  the  Vagrant  Act,  6  Oreo.  4.  c.  83,  of  fi»- 
qnenting  a  place  of  public  resort  with  intent 
to  commit  a  felony: — Hdd,  that  the  station- 
master  was  not  liable  fbr  the  fees  payable  to 
the  clerk  of  the  justices  in  respect  of  auoh  oob- 
viction.    Beddiih  v.  BBtehinor,  31 

—  tunwiary  order:  ditmudifioation  qf  jut' 
tieet:  pubUe  health  act :  local  authority,  proit- 
aition  by,  for  nuiiance :  urban  authority,  mem- 
bers qf  acting  as  juttioes]~-Seedon  268  of  the 
PubUc  HealUi  Act,  1876  (38  &  89  Vict,  c  66), 
which  enacts,  "  Ko  justice  of  the  peace  shall 
be  deemed  incapable  of  acting  in  cases  ariaing 
under  this  Act  by  reason  of  his  being  a  member 
of  any  local  authority,"  does  not  extond  to 
enable  a  justice,  being  a  member  of  an  urban 
aanitary  authority,  to  abjudicate  upon  a  mo- 
secution,  which  in  the  latter  capacity  he  oas 
been  a  party  to  instituting.  B.  v.  Wa  /ii«<ie«f 
qfVr^fmouih,  139 

LiBBL.    See  Indictment 

Licanixs  Acts — rmewal  qf  pubUe-houte  Ueente: 
diieretion  of  juetiees]—A  man  who  had  had  a 
public-house  license  fbr  many  yean  was  refused 
the  renewal  of  it,  on  the  ground  that  the  neigh- 
bourhood was  sufficiently  supplied,  he  not  having 
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taken  ont  an  exdie  lioenae  or  osad  hia  honaa  aa 
an  inn: — Hdd,  that  the  application  yna  not 
for  a  new  license,  and  that  the  jnaticea  had  a 
discretion  as  to  granting  or  refusing  the  appli- 
cation, onder  9  Geo.  4.  c.  61.  s.  1,  and  were  not 
fettered  by  the  limitations  in  sections  8  and 
19  of  32  &  83  Vict.  c.  27,  which  are  confined 
to  applieatioiu  for  licenses  for  the  sale  of  beer, 
cider  and  wine.    B.  t.  Bnnth,  38 

appeal:    (pmrter   tationa:    tub-teetioa  S; 

conviction  :  time  for  entering  into  recognisance  : 
"immediatdy" :  quettion  of  fact] — By  the 
Licensing  Act,  1872,  section  S2,  an  appeal  is 
given  to  a  person  aggrieved  by  an  order  or 
conviction  made  by  a  Coort  of  sammazy  jn- 
riadiction,  and  by  sab-section  3  the  appellant 
is  required  "  immediately  after  "  giving  notice 
of  appeal  to  the  sessions  against  the  order  or 
conviction  to  ent^r  into  a  recognisance  to  try  the 
appeal,  &c. : — Held,  that  the  question  whether 
an  appellant  has  duly  complied  [with  the  re- 
quirements of  the  section  was  one  of  &ct  to 
be  determined  by  the  sessions,  having  regard  to 
all  the  circumstances  of  the  case.  The  word 
"immediately"  means  the  same  thing  as  "forth- 
with," and  implies  prompt  action  and  as  speedy 
aa  the  circnmstances  reasonably  admit  of.  I%e 
Quern  V.  ne  Juttice*  of  Serkehire,  137 

LocoMOTTVB.    See  Highway. 

Hbtbopolis — poor  reUe:  MxUtr  eonmaiu/:  «a> 
luation  of  property:  tapplementa  valuaiioit 
lief] — Daring  the  flrst  year  after  a  qainqnennial 
valuation  list  in  the  metropolis  had  come  into 
operation,  some  new  houses  were  cnnneeted  by 
means  of  service  pipes  with  a  water  company's 
mains  previously  existing  and  assessed  m  Uie 
quinquennial  list.  Such  connections  caused  an 
increase  of  the  company's  gross  receipts  arising 
tram  the  additional  rentals  derived  from  the 
new  honses;  bat  no  alteration  was  made  in 
the  mains  themselves,  the  service  pipes  being 
the  property  of  the  owners  or  occupiers  of  the 
honses : — Hdd,  that  the  increased  rental  so  de- 
rived constitnted  an  alteration  of  the  matters 
stated  in  the  valuation  list,  within  section  46  of 
the  Valoation  of  Property  (Meliopolis)  Act, 
1869,  and  was  properly  taken  into  accoxmt 
in  a  supplemental  list  made  under  that  section, 
whereby  the  rateable  value  of  the  company's 
mains  was  assessed  at  a  greater  amount  than  it 
had  stood  at  in  the  quinquennial  list.  The 
Queen  v.  The  Aesestment  Committee  of  The 
Fariih  of  8t.  Maty,  Jetington,  123 

——  dittriet  rate :  inequality  of  ben^ :  exemption 
of  part  of  a  pariih]—By  the  Metropolitan  Ma- 
nagranent  Act,  18fi6,  s.  168,  district  boards  may 
ivqaire  the  overseers  of  the  parishes  within  their 
district  to  levy  the  sum  which  such  boards  may 
require  for  the  execution  of  the  Act.  By  section 
lfi9  district  boards  may  either  exempt  parts  of 
parishe*  if  not  benellted  by  the  ezpenditore  from 


payment  or  leqnire  a  less  rate  to  be  levied. 
By  section  161  the  rates  are  to  be  levied  on  the 
persons  and  in  respect  of  the  pro^rty  ascer- 
tained by  the  rate  for  the  time  being  for  the 
relief  of  the  poor.  The  Ghiardians  of  Lewisham, 
aa  overseers  of  the  parish,  were  required  by 
the  district  board  to  levy  a  sum  of  1 1,6242.  for 
expenses  inenrred  in  the  execution  of  18  &  19 
Vict.  c.  120,  and  as  the  sum  was  not  for  the 
equal  benefit  of  the  parish  the  precept  directed 
that  as  regards  such  parta  of  the  parish  aa 
consisted  of  land  need  as  arable,  meadow  or 
pasture  land,  the  rate  should  be  assessed  on  a 
lower  scale.  There  were  8,000  acres  of  such 
land  in  the  parish,  the  whole  of  which  were 
assessed  on  the  lower  scale  thongh  they  did 
not  lie  together,  but  were  scattered  aboat: — 
Hdd,  that  the  board  had  a  discretion,  onder 
18  &  19  Viet,  c  120.8.  159,  to  exempt  or  order 
a  leas  rate  to  be  levied  on  the  arable  meadow 
or  pasture  land  in  question,  thongh  not  all 
grouped  together,  but  scattered  about  in  various 
parts  of  Uie  parish.  Howell  v.  The  London 
Dock  Co.  (27  Law  J.  Rep.  M.C.  177)  followed. 
The  Queen  ▼.  The  London,  Brighton  and  Sontk 
Cottit  BaU.  Co.,  116 

-^  paving :  owner  of  land  bounding  or  abutting 
on  a  eireet — "  etreef] — A  railway  company  over 
whose  railway  a  road  is  carried  by  a  bridge 
supported  on  piers,  which  rest  on  the  slopes  of 
the  cutting  in  which  the  railway  runs,  are  not 
owners  of  land  bounding  or  abutting  on  a  street 
of  which  such  road  is  a  continuation.  X^ 
London,  Brighton  and  South  Coaet  Rail.  Co.  ▼. 
The  VeatryofSt.  GiUe,Camberwen,  184 

Mbtbofoutait  Bdildiko  Act  —  dangeroue  etme- 
turee  :  "  owner  "  qf  building  :  liabiiity  for  repair 
of  dietriet  clmreK\ — ^The  incnmbent  of  a  district 
diorch  in  the  metropolis,  built  under  the  Church 
Building  Act,  whidi  provides  that  the  repairs 
shall  be  made  by  the  district,  is  not  the  owner 
of  the  church  within  the  meaning  of  the  Me- 
tropolitan Building  Act,  1865  (18  &  19  Vict. 
c.  122),  so  as  to  be  liable  to  pay  the  e:mnses 
inenrred  by  the  Metropolitan  B(Mrd  of  Works, 
in  respect  of  their  dealing  with  it  as  a  dan- 
gerous structure  under  sections  69  to  74  of  that 
Act.    B.  T.  Lee,  22 

Mun — coal  minet  regidaiion  ad:  euewntmtation 
of  water  in  a4Joining  colliery:  inabilHy  of  mine 
oumer  to  provide  remedy] — By  36  &  86  Vict.  e. 
76.  s.  46,  the  inspector  of  mines  has  power  in 
certain  cases,  by  notice  in  writing,  to  call  upon  a 
mine-owner  to  remedy  any  matter  connected  with . 
his  mine  which,  in  the  opinion  of  the  inspector, 
is  dangerous  and  defective,  so  aa  to  threaten  or 
tend  to  the  bodily  iiyniy  of  any  person.  The 
appellants  were  the  owners  of  certain  coal  mines, 
adjoining  which  was  a  disused  colliery  belonging 
to  B.  In  one  of  the  pit-shafts  of  the  latter, 
which  communicated  with  the  appellants'  mines, 
water  had  aocnmnl^ted  to  a  considerable  extent, 
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go  that  then  was  danger  of  the  flow  of  water 
from  the  pit-shaft  flooding  a  portion  of  the  ap> 
pellants'  mine,  and  so  endangering  the  liyes  of 
the  men  working  therein.  The  inspector  of 
mines  accordingly  gave  notice,  in  writing,  to 
the  appellants,  under  36  &  86  Tict.  c.  76.  s.  46, 
requiring  them  to  remedy  the  matter.  The  ap- 
pellants thereupon  took  the  best  practicable 
measures  for  removing  the  accumulation  of 
the  water,  but  failed  to  comply  with  the  notice ; 
they  however  continued  the  men  at  their  work, 
though  requested  by  the  inspector  not  to  do  so : 
— Htid  (by  CocSBVsK,  L.C.J.,  and  MmxoB, 
J.;  ditaentimte  LcsH,  J.),  that  the  inspeotor 
had  no  power  to  call  upon  the  appellants  to  re- 
move a  danger  which  was  not  immediately 
connected  wiui  their  own  mines,  also  that  the 
terms  of  the  46th  section  conferred  no  au- 
thority on  an  inspector  to  order  the  with- 
drawal of  men  under  any  eireumstances.  Spon 
Lane  Colliery  Oo.  fJAim.)  y.  Baier,  26 


voted  at  that  station : — Beld,  that  in'  order  to 
justify  a  conviction  of  such  an  offence  under 
that  section,  it  must  be  shewn  that  the  in- 
formation reached  the  mind  of  the  person  to 
whom  it  is  communicated,  and  it  is  not  enough 
to  shew  that  such  person  had  the  means  of 
knowing  it.  Therefore,  where  the  evidence 
was  only  that  the  agent  had  during  a  municipal 
election  gone  from  the  polling  station  to  the 
committee  room  of  the  candidate  for  whom  h« 
was  agent,  and  had  there  left  his  part  of  the 
buigess  roll  on  which  he  had  put  a  mark 
against  the  name  of  every  voter  who  had  ob- 
tained a  ballot  paper,  but  did  not  shew  that 
anyone  there  had  looked  into  such  part,  or  had 
in  fact  obtained  any  information  tiom  it,  it  was 
held  there  was  no  evidence  on  which  a  magis- 
trate ought  to  convict  the  agent  under  the  said 
4th  section.    Stanmmought  v.  Hiueldme,  89 

NoK-Aocass.    See  Evidence. 


Mm  (continued) — ootU  muu  :  negUet  of  qmertd 
mlei  under  8fi  #  86  Viet.  e.  76.  t.  61  .■  ttabUity 
of  ogtM  at  weU  at  manager] — The  Coal  Mines 
Begulation  Act,  1872  (35  JS  36  Vict  c.  76),  s. 
61,  enacts  certain  general  rules  which  are  to 
be  observed  in  eveiy  mine  to  which  that  Act 
applies,  and  that  every  person  who  contravenes 
or  does  not  comply  with  such  rules  shall  be 
guilty  of  an  offence  against  the  Act,  and  that 
in  the  event  of  any  contravention  of  or  non- 
compliance with  any  of  the  rales  "by  any  per- 
son whomsoever  being  proved,  the  owner,  agent 
and  manager  shall  each  be  guilty  of  an  offence 
against  the  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means,  by  publishing  and 
to  the  best  of  his  power  enforcing  the  said 
rules,"  to  prevent  such  contravention  or  non- 
compliance. The  manager  of  a  coal  mine  in 
Stanbrdshire  and  the  respondent,  the  agent  of 
the  same  mine,  were  summoned  for  non-com- 
pliance with  the  first  general  rule  for  procuring 
adequate  ventilation  in  the  mine.  The  magis- 
trate convicted  the  manager,  under  whose  di- 
rections the  mine  was  being  worked,  but  de- 
clined to  convict  the  agent  also  of  the  same 

'  ofibnce : — Held,  that  the  agent  as  well  as  the 
manager  of  a  mine  to  which  the  snid  Act  applies 
was  liable  to  be  convicted  of  an  ofibnce  against 
the  Act,  in  not  complying  with  the  said  rules 
as  to  ventilation  in  the  mine,  unless  he  gives 
evidence  to  shew  that  he  had  to  the  best  of 
his  power  enforced  the  said  rules.  Wj/nne  r. 
Forretter,  140 

MuxiciFAL  EiATnoH — infringement  of  teereey: 
eomnmnication:  nuani  of  Knowingl — The  4th 
section  of  the  Ballot  Act,  1872  (3d  &  36  Vict. 
0.  88),  makes  it  an  offence  punishable  on  sum- 
mary conviction  for  an  agent  at  a  polling  sta- 
tion to  communicate  before  the  poll  is  closed 
to  any  peraon  any  information  as  to  the  name 
or  number  on  the  register  of  voters  of  any 
elector  who  has  appliM  for  a  ballot  paper  or 


Faupbb  Lvmatio — derivaiine  tetUemeni :  divided 
parithei  act :  order  of  removal] — A  pauper  bom 
in  1840  in  the  appellant  union,  had  never  ac- 
quired a  settlement  in  her  own  right.  The 
pauper's  &ther  was  bom  in  the  L.  union,  and 
he  had  never  acquired  a  settlement  elsewhere : 
Held  (following  the  decision  in  T^  Guardians 
of  the  Wettbury  Union  v.  The  Overteert  of  Bar- 
roui-in-Fwrnets,  47  Law  J.  Bep.  M.C.  79),  that 
the  36th  section  of  39  &  40  Vict.  c.  61  was 

.  retroepective  in  its  operation  and  that  therefore 
the  pauper  at  the  age  of  sixteen  acquired  her 
&th«'s  settlement  which  was  a  birth  settlement 
and  could  be  ascertained  without  inquiry  into 
his  derivative  settlement,  lie  Omrdiant  of 
the  Hertford  Union  v.  T%»  Guardiant  ef  the 
Warviok  Union,  111 

Pebjurt  —  petty  lettont :  warrant  trnproperig 
ieaued :  vxmt  of  teriiten  infomiation  or  oath : 
juriidietion  of  jtteticee] — S.  was  arrested  on  an 
illegal  warrant  and  taken  before  the  justices  in 
petty  sessions,  who,  having  heard  the  charge 
and  taken  evidence  in  support  of  it,  convicted 
him.  No  objection  was  taken  by  S.  to  the 
jurisdiction  of  the  justices.  E.  was  afterwards 
indicted  for  perjury  committed  by  him  at  the 
hearing  of  the  case  at  petty  sessions,  and  con- 
victed, subject  to  the  opinion  of  the  Court  for 
Crown  Cases  Reserved  as  to  the  jurisdiotion  of 
the  justices  in  petty  sessions,  the  objection 
thereto  being  that  S.  was  arrested  on  a  warrant 
which  had  been  issued  without  a^y  infonnation 
in  writing  or  on  oath : — Hdd  (Keixt,  C.B.,  <Ks- 
eentiente),  that  the  charge  having  been  made  in 
the  presence  of  8.,  who  was  then  and  there 
called  upon  to  answer  it,  it  was  immaterial,  so 
&i  as  the  jurisdiction  of  the  justices  to  hear 
that  charge  was  concerned,  whether  the  ac- 
cused was  before  them  voluntarily  or  otherwise, 
or  on  legal  or  illegal  process,  and  therefore  that 
H.  was  rightly  convicted  of  perjury.  Tie 
Qtuen  V.  Hnghet.  \b\ 


Digitized  by 


Qoo^^ 


Vol.  48.] 


INDBX  TO  MAOISTBATES'  CASEa 


197 


FooB — mttUmeiitbu  rtiidtttet :  vtfant  Imn^  apart 
from  pormt] — Where  an  iUegitimate  child  had 
when  a  tent  weeks  old  been  placed  by  its 
mother  in  the  care  of  another  i>e»on,  with 
whom  it  lived  from  1871  to  1878,  in  the  A. 
union,  Uie  mother  during  that  period  not  having 
exercised  any  dominion  over  it,  bat  having 
Tirtnally  abandoned  it, — BM,  that  this  eon- 
■titnted  a  residence  of  the  child  in  the  A.  nnion 
within  the  meaning  of  section  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876 
(89  &  40  Vict.  c.  61).  Tht  Queen  v.  I%t 
GvardianM  of  the  Leeds  Unum,  129 

Foci  IUtb  —  tdUittium  list :  appeal :  laiion  a»- 
teeement  oommittee  amendment  act :  obje«ticm  to 
valuation  Hat  before  rate  made :  refutal  qfreUrf 
by  eommitiee :  publication  qf  rate :  neceetity  of 
leeond  appearance  before  committee  after  making 
of  rate :  nexipraetieable  testioni] — 'By  tba  Union 
Assessment  Committee  Amendment  Act  (27  & 
28  Vict  e.  89),  s.  1,  it  is  enacted  that  no  per- 
son shall  appeal  to  sessions  against  a  pooi^nte 
made  in  conformity  with  the  ^nation  list  ap- 
proved bv  the  assessment  committee,  nnless 
he  shall  have  given  to  snch  committee  notice 
of  objection  against  the  list,  and  shall  have  failed 
to  obtain  mm  relief  in  the  matter  as  he  deems 
just : — MM,  that  a  penon  who  baa  even  notioe 
of  objection  to  a  valuation  list,  and  ftiled  to 
obtain  relief  from  the  assessment  committee, 
before  a  poor-rate  isaetnally  mads  in  conformity 
with  the  list,  need  not,  nnder  27  Se  28  Vict.  a. 
89.  8.  1,  make  f^esh  application  for  relief  to  the 
assessment  committee  after  the  rate  is  made,  as 
a  condition  precedent  to  an  appeal  against  the 
rate.  7;k«  Queen  v.  T%e  Jutticu  of  Wiltekire,  142 

Psiaox  Act — mainienanet  qf  insane  prisoners'\ — 
The  liability  for  the  maintenance  of  insane 
prisoners,  wluch  by  8  &  4  Vict.  c.  54.  s.  2,  is  im- 
posed upon  the  county  in  de&nlt  of  any  ascer- 
tained place  of  settlement,  is  not  transferred 
from  the  oonnty  to  the  Consolidated  Fnnd  I7 
the  Prison  Act,  1877  (40  &  41  Vict.  c.  21). 
Tke  Queen  r.  lite  Justices  ofSurr^,  188 

PuEuc  Bmu-iu— paving  private  streets  :  reeoveni 
of  expense  from  owners :  "  owner  m  dtfauU  n 
— ^Where  an  owner  of  premises  having  received 
a  notice  firom  the  urban  sanitary  authority 
nnder  section  150  of  the  Public  Health  Act, 
1875,  to  pave,  &c.,  the  street  adjoining  his 
premises,  &ils  to  comply  with  the  same,  and 
afterwards  the  local  authority  execute  the  works, 
but  after  the  woric  has  been  begun  by  the  local 
board  and  before  completion  of  it,  the  owner 
sells  the  premises,  he  ceases  npon  such  sale  to 
be  an  "  owner  in  de&nlt,"and  cannot  be  ordered 
to  pay  the  esipenses  incurred  by  the  local  au- 
thority in  azeeuting  the  works ;  such  expenses 
being  by  section  257  of  the  same  Act  recover- 
able onlyftem  the  person  who  is  "owner  of 
the  premises  when  tne  works  are  completed." 
I%e  Queen  v.  The  Swindon  New  Town  Looal 
Board,\\9 


— —  owner  rebuilding  oottages : "  n^ieient  privy  "] 
—By  the  Public  Health  Act,  1875,  section  86, 
it  shall  not  be  lawful  to  rebuild  any  house 
pulled  down  to  or  below  the  ground  floor 
without  a  sufficient  water-eloset,  earth  closet 
or  privy.  P.  pulled  down  and  rebuilt  two 
cottages  and  provided  one  privy,  which  aflbrded 
sufficient  accommodation  to  the  respective  oc- 
enpiers  of  both  oottages : — Held,  that  the  re- 
qniremants  of  the  36Ui  section  had  been  com- 
plied with,  and  that  it  was  not  necessary  to 
provide  a  separate  privy  for  each  cottage.  The 
Queen  v.  The  Guardians  qf  the  Poor  of  Clutton 
Union,  196 

See  Bate. 

Bailwat  ConrAiTT— passenger  iravHUng  without 
having  paid  his  fare:  tourist  tieist:  intent  to  avoid 
payment  of  f are]— Tha  respondent  was  charged, 
under  8  Vict.  c.  20.  s.  108,  with  travelling  in  a 
third-class  carria^  of  the  Great  Western  Bail- 
way  without  having  previously  paid  his  fare 
and  with  intent  to  avoid  payment  thereof.  The 
respondent  was  found  at  Neath  on  the  18th 
of  November,  1878,  in  a  third-class  carriage 
on  his  way  to  New  Milford,  and  produced  to 
a  ticket  examiner  at  Neath  the  forward  ^half 
of  a  tourist  ticket,  dated  the  28th  of  'Sep- 
tember, 1878,  and  available  for  two  months. 
The  ticket  in  question,  which  was  not  trans- 
ferable, had  been  issued  fhmi  Ludlow  to  New 
Uilfotd  to  A.,  ftam  whom  the  respondent  had 
purchased  the  forward  half  for  a  sum  consider- 
ably IsM  than  he  would  have  had  to  havenud 
for  an  ordinary  single  third-class  ticket.  Tnwe 
was  evidence  to  snew  that  the  respondent  in- 
tended to  de&aud  the  railway  company : — Held, 
that  there  had  been  a  violation  of  ue  conditions 
nnder  which  the  ticket  was  issued,  and  that  the 
respondent  was  liable  under  the  circumstances 
to  be  convicted  under  8  &  9  Vict.  c.  20.  s.  108, 
for  travelling  without  having  paid  his  fare. 
Longdon  v.  Eoaells,  183 

'RATa— sanitary  purposes  in  a  borough :  district  or 
borough  rate :  exemption  eot^erred  by  local  act] 
— By  a  local  Act  commissionen  were  appointM 
in  1848,  with  power  to  levy  a  district  rate  for 
sanitary  purposes  thionghout  a  district  partly 
within  and  partly  without  the  borough  ofW. ; 
by  this  Act  railways  were  exempted  from  a  part 
of  the  rate  so  levied.  The  Public  Health  Act, 
1872,  constituted  the  boroneh  of  W.  an  urban 
sanitary  district,  and  the  town  council  the  sani- 
tary authority ;  it  enacted  that  in  the  case  of 
the  conncil  of  a  borough  all  expenses  incurred 
under  the  Sanitary  Acts  should  be  paid  out  of 
a  borough  rate,  "  provided  that  where  an  urban 
sanitary  authority  had,  befora  the  passing  of 
this  Act,  power  to  levy  within  its  district  a 
rate  for  sanitary  purposes,"  all  expenses  in- 
curred by  such  authority  under  the  Sanitary 
Acts,  should  be  charged  on  such  rate  unless 
~  There  "  at  the   time   of  the  passing  of  this 
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Aot  any  snoh  expenses  'were  ohargeaUe  apon 
the  borough  r&te."  The  definition  of  Sanitary 
Asita  in  section  60  did  not  inclnde  Local  Acts. 
The  Public  Health  Act,  187A,  section  207,  enacts 
that  all  expenses  incoried  by  an  urban  authority 
in  the  execntion  of  this  Aot  shall  be  defrayed 
oat  of  a  district  rate,  subject  to  the  exception 
"  that  if  in  any  district  the  expenses  incnned 
by  an  urban  authority  (being  the  council  of  a 
borough)  in  the  execution  of  the  Sanitair  Acta, 
'were,  at  the  time  of  the  passing  of  this  Act, 
payable  out  of  the  borough  rate,"  then  the  ex- 
penses incurred  under  the  Act  shall  be  paid  out 
of  the  borongh  rate.  This  Act  gave  railways 
an  exemption  with  respect  to  district  rates.  By 
a  local  Act  passed  in  1876,  the  Act  of  1848 
was,  as  far  as  is  material,  repealed ;  the  borough 
of  W.  wu  extended  so  as  to  include  the  whole 
of  the  oommiBsionem*  distnct;  Uie  commis- 
sioners 'were  abolished ;  the  town  council  was 
made  the  sanitary  authority  for  the  whole 
borough,  and  succeeded  to  all  the  duties  and 
powers  of  the  commissioners.  In  November, 
1876,  the  council  of  the  borough  levied  a  borough 
rate  for  all  purposes,  including  sanitary  ex- 
penses, and  dachned  to  allow  l£e  respondents 
the  exemption  claimed  by  them  in  respect  of 
their  lail-way : — Sdd  (afuming  the  judgment 
of  the  Queen's  Bench  Division),  that  the  re- 
spondents wero  entitled  to  the  exemption 
ouimed,  inasmuch  as  in  the  borough  of  W.  all 
sanitaiy  expenses  were,  at  the  time  of  the  pass- 
ing of  the  Act  of  1875,  payable  oat  of  a  dis- 
tiiot  rate,  so  that  the  case  fell  within  the 
general  enactment,  and  not  within  the  first 
exception  contained  in  section  207  of  that  Act. 
The  Overteen  of  tha  Foreign  of  WaUaU,  and  tie 
Mayor,  ^.,  of  Walt(Ul  v.  London  and  North- 
Western  Sail.  Co.  (App.),  57.  Affirmed  on  ap- 
peal to  Lhe  House  of  Lo^,  166 


_—  See  Metropolis.    Poor  Bate. 


Sau  or  Food  axd  Dauas  Act — tt.  S,  18,  14, 

17  and  20 ;  "  to  the  pr^udict  of  the  pur- 
ohaaer :  purehaae  by  officer  for  analyiis] — TVliere 
an  inspector  duly  appointed  under  section  IS  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  pur- 
chased for  analysis  an  article  of  food,  and 
took  the  proceedings  upon  soch  analysis  pre- 
scribed by  the  Act,  and  it  'was  proved  that  the 
article  so  purchased  was  not  of  the  nature, 
substance  and  quality  of  the  article  demanded 
by  him,  but  an  inferior  article,  though  not  known 
by  him  to  be  so  at  the  time  of  Uie  pnrchase, 
— &ld,  that  it  was  a  "sale  to  the  prejudice 
of  the  purchaser"  within  section  6  of  the  Act. 
Semble,  per  Lvsh,  J. — Section  6  is  not  limited 
to  the  case  of  an  admixture  of  a  foreign  sub- 
stance with  the  article  demanded,  but  may 
apply  where  the  article  supplied  is  of  a  different 
and  inferior  qnality  from  that  demanded.  David- 
tnn  r.  Mo  Leod,  in  the  Scotch  Court  of  Jus- 
ticiaiy,  dissented  tiom.    Hoyle  v.  Bitchman,  97 


Sujioir  FisHXBT  Lci—fiMng  mUttdtm :  abandon' 
ment  of  fishery] — A  fishing  mill  dam  having 
been  constructed  originally  partly  for  the  pur- 
pose of  fishing,  and  partly  for  the  purpose  of 
supplying  water  to  a  mill,  had  been  used  for 
both  purposes  for  many  years  previous  to  the 
passing  of  the  Salmon  Fishery  Act,  1861,  and 
was  so  continued  after  the  Act,  until  the  ooea- 
pier  removed  all  the  machinery  and  appliance* 
for  catching  fish  in  the  dam  sluice,  and  ceased 
to  use  it  for  fishing  purposes.  Upon  a  sub- 
sequent information  against  him,  under  section 
20,  for  not  removing  all  obstmetions  to  tha 
free  passage  of  fish,  it  was  proved  that  tha 
fenders  at  the  sluice  still  nmained,  and  were 
raised  and  lowered  by  the  occupier  solely  for 
the-parpose  of  regulating  the  supply  of  water 
at  ^e  mill,  and  irrespective  of  the  close  season 
or  the  passage  offish  -.—HM,  that,  assuming  the 
abandonment  of  the  fishery  and  removal  of  tha 
machinery  and  appliances  to  have  been  bona 
fide,  notwithstanding  its  not  having  been  done 
till  after  the  passing  of  the  Act,  such  aban- 
d<mment  provented  the  application  of  section 
20,  as  the  structure  'was  not,  when  the  complaint 
arose,  a  fishing  mill  dam,  but  had  been  con- 
verted into  an  ordinary  mill  dam.  Boteiter 
V.  PiJce,  81 

Sbttlsxrht  of  Fattfibs — dMded  parishei  act: 
derivative  eettlement:  birth  setttemeni^ — The 
pauper  was  bom  in  the  respondent  parish,  and 
had  not  acquired  a  settlement  in  her  own  right. 
Her  &ther  'was  bom  in  D.,  in  the  appellant 
union,  and  had  acquired  through  his  father, 
the  pauper's  grandfather,  a  derivative  settlement 
in  M.  :—HM,  that  the  case  came  'within  the 
last  part  of  39  &  40  Vict.  o.  61.  s.  35,  and 
that,  as  the  pauper's  settlement  could  not  be 
ascertained  without  inquiring  into  her  poront's 
derivati've  settlement,  she  must  be  deemed  to 
be  settled  in  the  respondent  parish,  the  place 
of  her  birth.  Gvardiant  of  Woodstock  Union  t. 
Tht  (^wrekmtriens,  ^e.,  of  St.  Panerae,  1 

See  Criminal   Lunatic.     Pauper   Lnnatic. 

Poor. 

BBirpiimt— pilot  carried  to  tea  beyond  limits  of 
pilotage:  pilotage  dues:  liabSity  of  sUpbroker'] 

— The  compensation  to  which  a  pilot  is  entitled 
under  section  857  of  the  Merchant  Shipping  Act, 
1854,  for  being  taken  without  his  consent  beyond 
the  limits  of  his  pilotage,  is  not  recoverable 
from  the  shipbroker  as  "  pilotage  due  "  under 
section  368.     Morteo  y.  Jman,  126 

Btbkbt.    See  Metropolis  ManagMnent. 

Toixs — exhibition  of  tolls  on  a  board\ — Where  a 
Pier  Act  requires  the  exhibition  on  a  board 
of  "  the  duties  for  the  time  being  authorised  to 
be  taken  as  theroinbeforo  mentioned,"  and  sup- 
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plies  a  schedule  if  maximum  toUt,  but  aUovs 
their  being  reduced  and  ruaed  again  by  re- 
solution of  the  proprietors,  it  is  not  enough 
for  the  board  to  contain  the  schednle,  but  it 
must  exhibit  the  tolls  as  at  the  time  in  ques- 
tion fixed  bj  resolution.     Crregxm  y.  Potter,  8S 

——  See  High-way. 

Tbbsfass — huntiar  in  pnrauii  qf  fox] — A  persoa 
who  is  out  hunting  with  foxhounds  for  the  pur- 
pose of  sport,  cannot  justify  a  trespass  in 
entering  the  lands  of  another  on  the  ground 
that  he  is  in  fresh  pursuit  of  a  fox.  Paul  t. 
Summerhai/u,  38 

Whether  a  person  could  justify  a  trespass  on  the 
ground  tmt  his  only  object  and  intent  -was  t6 
destroy  a  noxioiis  animal,  -which  could  not 
otherwise  be  got  rid  of — Qagre.    Ibid. 

Watbb — vxtiertoorkt  elmutt  aet :  supply  of  water 
to  housea :  mpply  t^tw  water  haa  been  ttopped 
/or  arrears  of  vMter  rate\ — Where  in  conse- 
quence of  a  neglect  to  pay  the  water-rate  due 
to  a  waterworks  company,  the  company,  in  ex- 
sreise  of  the  power  given  them  by  section  74 
of  the  Waterworka  Clauses  Act,  1847  (10&  11 
Vict  c.  17),  haya  cut  off  the  commtmication 
pipe  between  their  pipes  and  the  house  in  respect 
of  which  the  rate  was  payable,  the  o-wner  or  oc- 
cupier of  such  house  is  not  entitled  to  reeeiTe 


a  supply  of  water  (although  he  pays  or  tenders 
the  water  rate  for  the  same),  nor  are  the  com- 
pany liable  to  the  penalty  imposed  by  section 
43  for  neglecting  or  ref^ing  to  famish  such 
owner  or  occupier  with  a  supply  of  water,  until 
the  communication  pipe  lias  been  restored, 
and  there  is  nothing  in  that  Aet  to  compel  tiie 
company  to  restore  the  same.  Semble,  the  com- 
pany have  no  right  to  reftise  to  allow  the  re- 
storation ot  the  connecting  pipe  and  the  supply 
of  water  untU  bygone  rates  hare  been  paid. 
Tie  Company  qf  the  Proprietors  of  the  Skeffidd 
Watertoorks  v.  Wilkinson.  The  Same  v.  Cor- 
bidge,  146 

—  See  Mine. 

WoBDs — "  After  passing  of  Act,"  9S 

"  Forthwith,"  187 

"  Immediately,"  187 

"Owner,"  22 

"  Owner  in  default,"  119 

"  Single  Woman."  108 

"  Sufficient  privy,"  186 
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[In  tbe  following  Index  (M,  0.)  denotes  that  the  case  is  reported  in  the  Hagistrates  Cases  Volume.] 


AcnoN — ueape  of  wattr  from  retervoir:  eaiue 
bmond  owner's  control :  maxim  ;  tic  uten  tuo  ui 
alienum  non  ladcui\—Tb.e  plaintiff  sued  for  the 
flooding  of  his  premises  by  the  orerfloving  of  a 
reservoir  of  the  defendants.  The  reservoir  was 
constracted  in  a  proper  manner,  snch  as  to 
prevent  its  overflowing  under  any  ordinary  dr- 
cnmstances,  and  the  overflowing  was  eanaed  by 
the  forcing  into  it  of  an  additional  quantity  (rf 
water  through  circomstancee  over  which  the 
defendants  had  no  control,  and  which  they  conld 
not  be  expected  to  anticipate,  namely,  a  large 
discharge  of  water  fiom  a  reservoir  of  a  third 
party  into  a  public  watf^rconrae  feeding  the  de- 
fendants' reservoir  and  an  obstruction  in  the 
watercourse  below  the  outlet  of  the  reservoir  at 
places  over  which  the  defendants  had  no  con- 
trol : — Beli,  that  the  defendants  were  not  liable. 
—Fletcher  v.  RylcauU  (37  Law  J.  Rep.  Eich. 
161)  distinguished,  Nichols  v.  Mardand  (46 
Law  J.  £ep.  Exch.  174)  followed.  Box  v. 
Jvbb.  417 

As^mnoirr.    See  Shipping. 

AmBAjn  OF  BoouiCRirrs — privilege]  ^It  is  not 
sufficient  that  an  affidavit  of  documents  shonld 
state  that  certain  documents  are  privileged ;  it 
must  also  state,  and,  as  far  as  possible,  veri^, 
the  &cti  on  which  tlie  claim  of  privilege  is 
founded.     Gardner  v.  Irwin  (App.),  223 

See  Discovery. 

Aa-an— personal  liability  of  agent  signing  in  his 
own   name :    charter-party]  —  The    defendants 
signed  in  their  own  name,  without   qualifying 
Vol,  48,— <l.B.,  CJ",  tf  EjMW.,  ImUx. 


their  signature,  a  charter-party  purporting  in 
the  body  to  be  made  by  them  "  as  agents  for 
charterers": — Held,  that  the  defendants  were 
personally  liable  upon  the  charter-party.  Hough 
and  Co.  v.  Mamanos  and  Co.,  398 


kvcaxn  LiOHTS.    See  Easement. 


Arrxii.— Jurisdiction  of  court  of  appeal:  appeal 
against  Judgment  entered  by  judge  according  to 
finding  of  jury] — Where  after  atrial  by  jury 
and  judgment  entered  pursuant  to  the  finding 
of  the  jury,  it  is  desired  to  set  aside  that  judg- 
ment, the  application  must  be  made  to  a 
Divisional  Court  and  not  to  the  Court  of  Appeal. 
Such  an  application  is  really  an  application  to 
set  aside  the  verdict,  and  for  a  new  trial 
within  Order  XXXIX.  rule  1,  and  does  not 
come  within  the  provisions  of  Older  XL.  rule  4. 
Dame*  v.  Felix  (App.),  3 


——from  eovnty  court:  time  for  movittg  for 
appeal] — In  order  to  enable  the  plaintiff  to 
appeal  within  the  eight  days  prescribed  by  aac- 
tion  6  of  the  County  Courts  Act,  1876,  the 
County  Court  Judge  allowed  bis  judgment, 
delivered  the  18th  of  April,  to  be  treated  as 
delivered  a  fortnight  later,  namely,  on  the  2nd 
of  May;  and  such  judgment  was  accordingly 
entered  and  dated  the  2nd  of  Hay.  The  plaintiff 
having  appealed  within  eight  days  of  the  2nd 
of  '!Skj, — Held,  that  such  appeal  was  not 
brought  within  eight  days  of  the  "  ruling  order, 
direction  or  decision  of  the  Judge,"  as  pre- 
scribed by  section  6  of  the  County  Courts  Act, 
1876.  Wilberforoe  t.  8owUm,  28 
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Am*!,  (continned)— .^vm  orier  aJbtolvU  for  ntm 
trial :  interlocutory  appeal :  enlargement  of  time] 
— ^An  Older  absolute  for  a  neir  trial  is  an  in- 
terlocutory Older,  an  appeal  from  which  must 
be  brought  within  twenty-one  days  fioiu  the 
date  thereof,  under  Order  LVIII.  role  16. 
Highton  v.  Treheme  (App.),  1«7 

Where  a  party  failed  to  appeal  from  such  inter- 
locutory order  within  twenty-one  days,  under 
the  mistaken  belief  that  such  order  was  final, 
and  that  appeal  might  be  brought  at  any  time 
within  twelve  mont^a, — Held,  that  such  mis- 
take was  not  a  circumstance  which  would  justify 
the  Court  in  enlarging  the  time  for  appealing 
after  the  expiration  of  the  twenty-one  days 
under  Order  LVII.  rule  6.    Ibid. 

tpeoial  eate  stated  by  arbitrator  under  lands 

dauaee  ooniolidation  acfl — Under  section  19  of 
the  Judicature  Act,  1873,  an  appeal  will  lie  to 
the  Court  of  Appeal  from  a  decision  of  a  Divi- 
sional Court  on  a  special  case  submitted  by  an 
arbitrator  appointed  under  the  Lands  Clauses 
Consolidation  Act,  184$  (8  Vict.  c.  18),  s.  26. 
Bidder  r.  The  North  Staffordshire  BaU.  Co. 
(App.),  248 

—from  judge  at  chambers :  time  for  appealing] 
— Under  Order  LIV.  rale  6,  an  appeal  from  an 
order  of  a  Judge  in  chambers  after  the  expi- 
ration of  eight  days  is  too  late,  although  such 
order  was  made  in  the  long  vacation,  and  no 
Divisional  Conrt  has  sat  during  the  eight 
days  8uecee(Ung  the  date  of  the  order.  Orom 
V.  Samuel  (48  Law  J.  Rep.  C.P.  1 ;  s.c.  Law 
Kep.  2  C.P.  D.  21)  approved.  Runie  v.  Sheffield 
(App.),  386 

Jurisdiction :  case  stated  by  quarter  sessions 

for  the  opinion  of  the  Queen's  Bench  Division : 
poor  rate.  The  Overteers  of  the  Foreign  of 
Walsall  and  the  Mayor,  Aldermen  and  Buroesses 
of  Walsall  V.  The  London  and  North  Western 
Rail.  Co.  (M.C.  65),  H.L.  348 

— ^  Quarter  sessions :  conviction :  time  for  enter- 
into  recognisance ;  "  immediately  " :  question  of 
fact.  The  Queen  v.  The  Justices  of  Berkshire 
(11.0.  137),  768 

—  See  County  Court  Appeals.    Practice. 

Afpobtiokmeut — successive  assignees  of  lease] — 
An  assignee  of  a  lease  who  assigns  between  two 
quarter  days  is  liable  under  the  Apportionment 
Act  for  rent  up  to  the  date  of  such  assignment. 
Saamsea  Bank  (Lim.)  v.  Thomas,  344 

Abbitratiok — v>ant  of  care  and  skill  in  certifying 
under  builder's  contract] — Statement  of  claim  set 
out  an  agreement  under  which  plaintiff  con- 
tract«d  with  a  company  to  build  for  them  a  hall 
whereof  defendant  was  employed  as  architect ; 


defendant  was  to  be  allowed  to  order  addition* 
and  deductions,  the  amount  of  which  were  to 
be  ascertained  by  him  in  a  certain  manner ;  all 
matters  of  dispute  were  to  be  left  to  defendant, 
and  his  decision  was  to  be  final ;  plaintiff  was  to 
be  paid  on  the  certificate  of  defendant.  The 
statement  of  claim  then  alleged — that  the  work 
was  done  and  the  certificate  given,  but  that 
defendant  did  not  use  due  care  and  skill  in  as- 
certaining the  amounta  to  be  paid  by  the  com- 
pany to  the  plaintiff  and  neglected  and  refused 
to  ascertain  the  amount  of  the  said  additions  and 
deductions  in  the  manner  aforesaid,  and  know- 
ingly or  negligently  certified  for  a  much  less 
sum  than  was,  in  fact,  the  net  balance  payable  ; 
and  further — that  defend&nt  refused  to  recon- 
sider the  said  certificate  and  allow  plaintiff  to 
point  out  to  him  the  said  errors  in  the  bill  of 
quantities : — Held,  that  no  cause  of  action  against 
defendant  was  disclosed  by  the  above  statement 
of  claim;  defendant's  duties  involving  the 
exercise  of  judgment  and  skill.  Stevenson  v. 
Watson,  818 
Per  Lord  Coi.BaiDoa,  C.J. — Had  Ithe  defendant's 
dnties  been  merely  ministerial,  the  action  would 
have  been  maintainable.     Ibid. 

remitting  back  award  for  reoonsideration] — 

The  reference  to  arbitration  of  a  question  of 
disputed  compensation,  pursuant  to  section 
180  of  the  Public  Health  Act,  1875,  is  a  sub- 
mission to  arbitration  by  consent,  within  the 
meaning  of  the  Common  Law  Procedure  Act, 
1854,  and  the  Court  has  a  discretionary  power, 
under  section  8  of  that  Act,  "  at  any  time"  to 
remit  the  award  back  to  the  reconsideration  of 
the  arbitrator.  The  Court,  however,  in  the  ex- 
ercise of  its  discretion,  took  into  oonsideratioa 
the  lapse  of  time  between  the  making  of  the 
award  and  the  application  to  remit,  and  re- 
fused the  order  to  remit  on  the  ground,  amongst 
others,  that  it  was  too  late. — Kelletl  v.  The 
Local  Board  of  Tranmert  (34  Law  J.  Eep.  Q.B. 
87),  dissented  from.  Warburton  v.  I%e  Has- 
Uf^den  Local  Board,  461 

— —  r^erenee  by  consent :  award  wider  20{.  in 
aetion  of  contract:  costs  of  reference] — ^Where 
a  cause  has  been  referred  by  consent,  aud 
the  order  of  reference  leaves  the  costs  of  the 
reference  and  award  in  the  discretion  of  the 
arbitrator,  and  the  award  is  for  less  than  20{. 
in  an  action  founded  on  contract,  the  arbi- 
trator's control  over  the  costs  of  the  reference 
and  award  is  not  taken  away  by  section  6  of 
the  County  Courts  Act,  1867.  Qalatti  v.  Wake- 
field (App.),  70 

AssBSSBD Tax — inhahOed  house  duly:  "dwelling- 
house  : "  dub] — A  building  used  for  the  ordinary 
purposes  of  a  club,  and  not  slept  in  at  night, 
18  not  an  "inhabited  dwelling-house"  witliin 
the  meaning  of  14  &  15  Vict,  c  36,  and  is  not 
liable  to  the  duty  payable  upon  inhabited  dwell- 
ing-houses.   Riley  V.  Read,  437 
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AsaBssinnrr  CoioirmB  —  Appeal  to  Bessiong 
a^inst  rate :  referenro  to  arbitntion :  costs  in 
discretion  of  umpire:  absence  of  order  under 
Baines's  Act,  authorising  reference :  action  for 
costs  against  assessment  committee :  liability  of 
poor  law  gnardians.  T^  Leicetttr  Watervorkt 
Co.  V.  The  JMumietii  Committee  of  tht  Barrow 
Union,  and  Niatall,  and  Sluffidd  (M.C.  41), 
134 


AssiQimairr.    See  Stamp. 

AiTACHiuNT.    See  County  Court  Jurisdiction. 


ATTACRMBirr    OF    Dbbt  —  gamiihte :    reoittrar 
of  county  court :  poa/ment  into  court'] — ^Money 

Said  into  a  County  _  Court  by  the  judgment 
ebtor  to  answer  a  judgment  obtained  by  A. 
cannot  be  attached  by  a  judgment  creditor  of 
A.  under  a  garnishee  summons  against  the  Be- 
gistrar  of  the  Court  issued  after  the  money 
has  been  paid  into  Court.  Ddphm  v.  Layton 
(Scott,  gamishte),  426 


—judgment  creditor :  order  ditmittinff  action  not 
a  Judgment}— ■'Bj  Order  XLII.  rule  20,  "  Every 
order  of  a  Court  or  a  Judge,  whether  in  an  ac- 
tion, cause  or  matter,  may  be  enforced  in  the 
same  manner  as  a  judgment  to  the  same  efiect." 
By  Order  XLV.  rules  1  and  2,  "  Where  a  judg- 
ment is  for  the  recovery  by  or  payment  to  any 
persou  of  money,  the  party  entitled  to  enforce 
it  may  apply  to  have  the  judgment  debtor  ex- 
amined as  to  debts  due  to  him,  and  the  Court  or 
a  Judge  may  upon  the  application  of  sudi  judg^ 
ment  creditor  ....  order  that  all  debts  owing 
from  third  persons,  garnishees,  to  the  debtor  be 
attached  to  answer  toe  judgment  debt :  "—Held, 
that  a  person  who  had  obtained  an  order  dis- 
missing with  costs  an  action  against  him  for 
wont  of  prosecution,  though  entitled  to  enforce 
the  order  as  a  judgment,  was  not  a  judgment 
creditor  within  rule  2  of  Order  XLV.  Oremetti 
T.  Ormn,  387 


—  company  judgment  debtor :  money  payable 
to  vreference  lAareholdere}— Money  due  from 
D.  Company  working  a  Ime  of  railway,  to  S. 
Company  ^ich  made  it,  but  payable  as  divi- 
dand  by  S.  Company  (under  the  terms  of  an 
arrangement  between  the  two  confirmed  by  an 
Act  of  Parliament)  to  certain  shareholders  of 
S.  Company  who  took  their  shares  on  the 
security  of  their  dividends  being  so  provided 
for,  is  attachable  by  a  judgment  creditor  of  S. 
Company  in  the  hands  of  D.  Company.  Bouek 
T.  Sevenoais,  Maiditone  and  Tknbridge  Bail.  Co., 
888 


Atbraob.    See  Shipping. 


BumM — eonvereien:  eroued  cheque*:  proitetion 
to  coUeoting  banker :  "  not  negotiable :  "  forged 
iadorsemeTit] — By  section  12  of  the  (hiossed 
Cheques  Act,  1876  (39  &  40  Vict.  c.  81),  it  is 
enacted,  "  a  person  taking  a  cheque  crossed 
generally  or  specially  bearing  in  either  case  the 
words  '  not  negotiable,'  shall  not  have  and  shall 
not  be  capable  of  giving  a  better  title  to  the 
cheque  tlum  that  which  the  person  from  whom 
he  took  it  had.  But  a  banker,  who  has  in  good 
fiiith  and  without  negligence  received  payment 
for  a  customer  of  a  cheque  crossed  generally 
or  specially  to  himself,  shall  noc,  in  case  the 
title  to  the  cheque  proves  defective,  incur  any 
liability  to  the  true  owner  of  the  cheque  fay 
reason  only  of  having  received  such  payment  : 
— Held,  that  the  cheque  mentioned  in  the  lattet 
part  of  that  section  is  not  limited  to  the  cheque 
described  in  the  former  part  as  one  bearing 
upon  it  the  woids  "  not  negotiable,"  and  that, 
therefore,  a  banker,  who  in  good  faith  and  with- 
out negligence  in  due  course  of  collection  re- 
ceives payment  for  a  customer  of  a  cheque 
crossed  generally,  but  having  a  forged  indorse- 
ment, is  protected  by  such  1 2th  section  from 
liability  to  the  true  owner  of  the  cheque  for 
having  placed  the  amount  of  such  payment  to 
the  credit  of  his  customer,  notwithstanding  such 
cheque  has  not  the  words  "not  negotiable" 
upon  it.  Matthieseen  and  Another  v.  The  London 
and  County  Banking  Company,  529 


BANKRtrpTCT— ;;Mn<  and  t^paraie  etiatei  under  li' 
guidaHon:  ditehaige  granted  by  joint  creditor* 
only :  property  ^ft  to  pouteeion  of  debtor  or 
tuhuquerUly  ac^u&ed] — A  trustee  under  a  liqui* 
dation,  who,  with  the  authority  of  the  creditoia, 
permits  the  debtor  to  remain  in  possession  of 
his  furniture  as  apparent  owner,  does  not,  in  the 
absence  of  knowledge  that  the  debtor  was  hold- 
ing himself  out  as  the  real  owner,  and  dealing 
with  it  as  such,  forfeit  his  right  to  it  so  long 
as  there  has  been  no  closing  of  the  liquidation 
or  order  of  discharge  ;  and  his  right  to  it  and 
to  any  after  acquired  property  cannot  be  defeated 
by  a  bill  of  sale  given  by  the  debtor  subse- 
qnently  to  the  liquidation.  Meggy  r.  Imperial 
bieeount  Co.  (Xm.)  (App.),  64 

Where  a  liquidating  debtor  has  separate  as  weU 
as  joint  creditors  and  assets,  an  order  of  dis- 
charge by  the  joint  creditors  will  not  operate 
to  dischiuge  him  from  his  separate  debts,  and 
any  after  acquired  property  will  therefore  vest 
in  the  trustee  appointed  under  the  liquidation. 
Ibid. 


ditclaimer  by  truetee :  "  leasehold  interest  : 

lease  of  chatteH] — ^A  lease  of  chattels  is  not 
a  "  leasehold  interest "  within  the  meaning  of 
rule  28  of  the  Bankruptcy  Rules,  1871 ;  and 
therefore  a  trustee  in  bankruptcy  may  disclaim 
a  lease  of  chattels  under  section  23  of  the  Bank- 
ruptcy Act,  1869,  without  leave  of  the  Court, 
.8*4^  Waggon  Co.  r.  BtratUm  (App.),  86 
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BimuivPTCT  (coatimied) — emae  ofaetion  aeerviHg 
tifter  6an*f«pt<?y]— The  Bankruptcjr  Act,  1869, 
do«s  not  in  any  way  affect  the  right  of  an 
uncertificated  bankrupt  to  sue  in  respect  of 
cauaeg  of  action  accruing  after  bankruptcy. 
Htrhert  y.  Sayer  (6  Q.B.  Eep.  968 ;  a.  c.  12  Law 
J.  Rep.  Q3.  288)  followed.  Januton  v.  The 
Brick,  8Um*  and  Lime  Co.  {Lim.)  (App.),  249 

—.  liqmdation  by  arrangement :  iieeharye,  effect 
of:  creditor  omitted  from  atatemmtof  debtor] — • 
A  certificate  of  discharge  obtained  by  a  debtor 
whose  a£&ir8  have  been  liquidated  by  arrange- 
ment under  section  126  of  the  Bankniptcy  Act, 
1869,  is  a  good  bar  to  an  action  by  a  creditor 
whose  name  and  address  hare  been  omitted 
from  the  list  of  creditors  delivered  to  the 
registrar,  and  who  has  had  no  notice  of  the 
proceedings,  and  is  distinguishable  in  this 
respect  &om  a  composition  with  creditors  under 
section  126.  Heather  v.  Webb  (46  Law  J.  Bep. 
C.P.  89 ;  8.  c  Law  Eep.  2  C.P.  D.  1)  approved. 
Btmlie  y,  Oorrie  (App.),  462 

eompotition:  ttatement  qf  affairt:  name  of 

creditor  inserted,  bttt  debt  omitted] — The  plain- 
tiff entered  into  a  composition  with  bis  cre- 
ditors under  section  126  of  the  Bankruptcy  Act, 
1869.  The  defendants  who  were  d^  credere 
agents  of  the  plaintiff,  claimed  to  rank  as  cer- 
dnors  for  a  sum  of  1,100^.,  which  was  the  ag- 
gregate amount  of  the  plaintiff's  debts  to  three 
mncbants  fbr  goods  sold  to  the  plaintiff 
through  the  defendants,  the  purchase  price  of 
which  the  defendants,  as  such  agents,  had  be- 
come bound  to  pay.  In  his  statement  of  a&irs 
presented  at  the  meeting  of  creditors  the  plain- 
tiff bad  set  down  this  debt  of  1,100^  as  due 
to  the  three  merchants.  The  plaintiff  had  also 
set  down  the  defendants  as  creditors  for  a  se- 

Cte  debt,  which  was  of  a  smaller  amount, 
defendants  attended  a  meeting  of  credi- 
tors, tendered  proof  of  their  debt  of  1,100/., 
which  was  admitted,  took  part  in  the  dis- 
cussion which  ensued  at  the  first  meeting  of 
creditors,  resisted  the  resolution  for  a  compo- 
sition, which  was  duly  carried,  and  did  not 
accept  the  composition  -.—Held,  that  the  plain- 
tiff had  not  complied  with  the  provisions  of  the 
Bankruptcy  Act,  1869,  section  126,  relating  to 
composition,  in  respect  of  the  debt  of  l,100i., 
and  that  upon  the  authority  of  Ex  parte  Lang 
(law  Bep.  6  Cfa.  D.  971),  there  had  been  no 
waiver  of  the  provisions  of  section  126  by  the 
defendants,  and  therefore  that  the  defendants 
were  not  bound  by  the  resolution  of  compo- 
sition as  to  such  debt.  Oppenheim  v.  Jackton, 
441 


—  diecharge :  promise  on  new  oonsiderafion  to 
pag  old  dAt] — Defendant  having  been  indebted 
to  plaintiff,  and  having  been  released  from  the 
debt  by  discharge  in  bankruptcy,  promised 
plaintiff,  for  a  new  consideration,  to  pay  the 


debt:— Held,  that  the  Bankraptcy  Act,  1869, 
did  not  render  this  promise  invalid.  Jakeman 
y.  Cook,  166 


Bastibdt — Application  of  statute  to  children  bom 
"  after  passing  of  Act " :  order  for  maintenance : 
birth  the  same  day  as  the  passing  of  Act.  tOmr 
linsony.  Bullock  (M.C.  96),  399 


'<  Singjle  Woman  " :  marriage  of  motheraftar 

birth  of  child.    8taoa/  v.  Lintell  (M.C.  108), 
465 


Bill  of  ZjiDisa— excepted  perils  :  nmligent  stow- 
age :  liahUity  o/ OT(M««-]—Plaintiffi  shipped  a 
quantity  of  sugar  in  bags,  to  be  carried  by  de- 
fendants' steam-ship  from  Hamburgh  to  London, 
at  an  agreed  freight.  The  vessel  was  chartered 
by  Messrs.  P.  &  K,  plaintifis  having  no 
knowledge  of  the  charter ;  and  the  bill  of 
lading  which  was  received  by  plaintiflb  was 
sign^  "  P.  &  K.,  agents."  The  bill  of  lading 
provided  that  the  sugar  should  be  delivered  in 
'  good  order,  "  the  act  of  God,  the  Queen's 
enemies,  pirates,  robbers,  jettison,  barratry  and 
collision,  fire  on  board  or  on  shore,  and  ul  ac- 
cidents, loss  and  damage  of  whatsoever  nature 
or  kind,  and  however  occasioned,  from  ma- 
chinery, boilers,  steam  and  steam  navigatian,  or 
{torn  perils  of  the  see  or  rivers,  or  from  any 
act,  neglect  or  defeult  whatsoever  of  the  pilot, 
master  or  mariners  in  navigating  the  ship; 
the  owners  of  the  ship  being  in  no  way  liable 
for  any  of  the  consequences  of  the  causes  above 
excepted  ;  and  it  being  agreed  that  the  officers 
and  crew  of  the  vessel  in  the  transmission  of 
the  goods  as  between  the  shippers,  owners  and 
consignee  thereof  be  considered  the  servants  of 
such  shipper,  owner  or  consignee."  In  an 
action  for  damage  caused  by  negligent  stowage, 
— Hdi,  that  the  damage  done  to  the  sugar  was 
a  tortious  act,  in  respect  of  which  plaintifi 
could  recover  from  defendants,  whether  the 
latter  were  bound  by  the  bill  of  lading  or 
not.  fiojm,  Soman  4- Cb.v.CWK/bni  (App.),  372 


—  See  Shipping. 

Bai  OF  Su-^—efffidavU:  attesting  tuiinese:  «/- 
fieiency  qf  detor^tion']— la  the  attestation  danse 
to  a  bill  of  sale,  the  attesting  witness  was  de- 
scribed as  "E.  C,  solicitor,  Bloomfield  Street, 
London."  In  the  afddavit  filed  with  the  bill,  the 
attesting  witness  described  himself  as  "  of 
Bloomfield  Street,  in  the  city  of  London,  so- 
licitor," and  the  aiBdavit  oonclnded,  "I  reaid* 
at  Grove  House,  Acton,  in  the  city  of  London : 
—Held,  that  the  description  in  the  affidavit  of 
the  attesting  witness's  residence,  though  inae- 
curatB,  was  sufBcient,  as  it  was  not  <«lcn- 
lated  to  mislead  persons  of  ordinary  knowledge 
and  intelligence,    BloiaU  y.  Harris,  169 
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—h—  rmtiration :  reeeht  for  purehtue-momy  on 
lalt  &/  tht  »h»riff'\ — The  sheriff's  officer,  nnder 
an  «xecation  which  had  been  levied  on  the  goods 
of  A.  in  an  action  by  B  against  the  said  A^ 
sold  such  goods  to  C,  the  fether-in-laTr  of  the 
said  A.,  and  the'  sheriff's  officer  ^ve  a  receipt 
for  the  porcham-money,  in  -wluch  it  was  ex- 
pressed that  the  money  liad  been  received  for 
the  goods  which  had  been  seized  in  the  said 
action  and  sold  to  the  said  0.  A  list  of  such 
goods  was  given  at  the  foot  of  the  receipt. 
The  goods  were  not  removed,  but  were  at 
once  let  to  the  said  A.,  in  whose  possession 
they  were  allowed  to  continue  until  seized  in 
execution  by  a  subsequent  creditor : — Held,  that 
the  receipt  was  not  a  bill  of  sale,  and  was  not 
as  snch  required  to  be  registered  under  the 
Bills  of  Sale  Act,  1864.  WoodgtUe  v.  Qod- 
fay,  271 

^.—  qffidavU  I  desciiption  of  ruidence  and 
oceupation  of  maker] — The  "description  of 
the  residence  and  occupation  of  the  person 
maldog  or  giving"  a  bill  of  sale  required  by 
17  &  18  Vict.  c.  38  (Bills  of  Sale  Act,  1854), 
8.  1,  to  be  filed  with  the  bUl  of  sale,  is  the 
description  of  such  residence  and  occupation  at 
the  date  of  the  affidavit,  and  not  at  the  time 
of  the  making  or  giving  of  the  bill  of  sale. 
Button  V.  aNiai  (App.),  868 

Bts-Law.    See  Railway  Company. 

Cjuirixbs  bt  RKOswkY— undue pr^erenee:  urugnal 
eharga:  advantages  of  rival  line»\ — ^The  re- 
spondent carried  on  business  as  a  brewer  at  B., 
and  employed  the  appellants  to  convey  goods 
for  him  by  their  railway.  Kespondents'  premises 
were  not  connected  by  sidings  with  any  railway. 
He  was  charged  by  the  appellants  a  station  to 
station  rate  for  the  carriage  of  goods  to  and 
from  B.  (inclusive  of  chaise  for  station  to- 
oommodation),  and  one  shming  per  ton  for 
cartage.  Three  other  firms  at  B.  had  premises 
connected  with  the  Midland  Railway  by  sidings, 
&om  which  all  goods  forwarded  or  received 
were  loaded  and  unloaded.  The  cost  of  cartage 
was  thus  saved,  and  in  addition  the  Midland 
Railway  Company  allowed  to  these  three  firms 
a  lebate  of  9<2.  per  ton,  as  representing  the  value 
of  station  accommodation,  and  other  services 
which  by  reason  of  the  connecting  sidings  were  not 
leqaired.  The  appellants,  with  the  view  to 
attract  the  custom  of  the  three  firms,  carted 
goods  for  them  gratuitously,  and  allowed  to 
them  also  a  rebate  of  9a.  per  ton  on  the 
station  to  station  rate.  The  result  was  that  the 
respondent  had  to  pay  It.  9<2.  per  ton  more 
than  the  three  firms  for  goods  carried  under 
the  same  cireumstanees : — HM,  (affirming  the 
unanimous  decision  of  the  Queen's  Bench  Di- 
vision and  of  the  Court  of  Appeal,  47  liiw  J. 
Rep.  Q.B.  384),  that  the  tiansactioo  amounted 
to   a  breach  of  leetion  90  of  the  Railways 


Clauses  Consolidation  Act,  1845,  as  being  a 
reduction  of  charges  in  favour  of  the  three  firms, 
and  of  section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  as  being  an  undue  preference 
of  the  three  firms,  and  that  the  respondent  was 
entitled  to  recover  back  the  Is.  9(2.  per  ton 
from  the  appellants.  Everehed  v.  LoHdon  and 
North  Western  Rail.  Co.  (H.L.),  22 

Chaboimo  Orskb — on  stock  standing  in  nanu  oj 
judgment  debtor] — ^An  order  obtained  ex  parts 
under  1  &  2  Vict,  c  110.  ss.  14,  15,  charging 
stock  standing  in  the  name  of  a  judgment 
debtor,  cannot  be  made  absolute  when  it  ap- 
pears that  the  judgment  debtor  was  dead  at  the 
date  of  the  original  order.  Finney  v.  Hinds,  275 

CHiLBTiR-FAitTT — deadweight :  refusal  of  foreign 
povier  to  allow  ship  to  load :  readiness  to  load] — ■ 
Plaintiff  knowing  that  the  ship  R.  was  under  a 
contract  with  the  British  Government  to  load 
military  stores  as  deadweight  at  Malta,  and 
that  with  such  stores  on  board  she  would  not, 
without  special  permission,  be  permitted  by  the 
Spanish  Oovsmment  to  load  any  cargo  at  a 
Spanish  port,  entered  into  a  charter-party  with 
her  owners  by  which  it  was  agreed  that  the  R., 
"  after  loading  deadweight  at  Malta  for  owners' 
benefit "  should  proceed  to  a  Spanish  port,  and 
there  load  a  cargo  of  fruit.  The  ship  pro- 
ceeded with  the  military  stores  on  board  to 
Valencia  to  load  plaintiff's  cargo,  but  permis- 
sion could  not  be  obtained  from  the  Spanish 
Government  to  load.  The  ship  was  in  all  other 
respects  ready  to  load : — Held,  that  no  action 
could  be  maintained  by  the  charterers  against 
the  shipowners  for  not  being  ready  to  load,  as 
both  parties  were  prevented  from  performing 
their  contract  to  be  ready  with  a  ship  and  cargo 
by  the  action  of  a  superior  power.  Cunningham 
V.  Dunn  (App.),  62 

—.  perils  <if  the  seas :  deviation  to  save  pro- 
perty: liability  of  sh^tmers] — ^The  owners 
of  cargo  are  entitled  to  recover  against  the 
shipowners  the  value  of  the  cargo  nnder  a 
chturter-party  which  contained  the  usual  ex- 
ception m  case  of  accident  from  "  perils  of  the 
seas,"  where  the  cargo  had  been  lost  at  sea  in 
consequence  of  the  ship  stranding  after  de- 
viating from  her  proper  and  usu^  course  in 
the  endeavour  to  save  another  ship  and  caigo 
in  imminent  danger  from  perils  of  the  sea,  in- 
asmuch as  the  exception  did  not  extend  to  snch 
a  case.  Bcaramanga  and  Company  v.  Stamp,  478 

There  is  an  impbed  contract  in  all  eluuter- 
porties  which  have  no  express  stipulation  on  the 
subject  that  the  master  of  the  ship  will  not 
deviate  unnecessarily  from  the  usnal  and  proper 
course,  but  that  he  may  do  so  when  it  is  reason- 
ably necessary  in  order  to  save  human  life,  but 
this  last  exception  does  not  allow  of  a  deviation 
to  save  a  cargo  and  ship  in  imminent  danger 
where  the  saving  of  life  does  not  require  it, 
and  does  not,  therafore,  szoiMiate  ths  ownar  of 
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TOch  ship  from  liability  to  the  owner  of  cargo 
carried  by  such  ship  for  a  loss  subsequent  to 
such  dsTiation,  though  there  was  no  negligence 
in  the  master,  and  the  loss  was  not  cansed  by 
the  deyiation.  Ibid. 

CHABTBB-PiLBTT  (continued) — demurragi:  "cargo 
to  be  duchargtd  with  alt  dematek,  aeeording  to 
the  aatam  of  the  port "] — Under  a  charter-party, 
which  provides  that  the  cargo  is  to  be  discharged 
with  all  despatch,  according  to  the  custom  of 
the  port,  bnt  which  does  not  otherwise  specify 
the  time  to  be  occupied  in  the  discharge,  the 
dnty  of  the  charterer  is  to  nse  reasonable  dili- 
gence in  performing  that  part  of  the  delireiy 
which  fklls  npon  him  according  to  the  custom  of 
the  port,  but  he  is  not  bound  to  take  measures 
to  obviate  delays  which  may  arise,  owing  to  the 
custom  of  unloading  at  the  port,  without  his 
act  or  default. — S!o  held  by  Bbbtt,  L.J.,  and 
Thesiokb,  L.J.  (ditsentiente  Cottox,  L.J.). 
Postlethviaiie  v.  FreeUmd  (App.),  358 

See  Agent,  Shipping. 

Chmvbs.    See  Bankers. 

Ckobch — private  chapel  annexed  to  chnrch :  chan- 
eel :  evidence  of  actt  of  ownerihipX — ^Tbe 
church  of  St.  Nicholas,  Arundel,  reguded  as 
one  building,  is  a  cross  church,  with  a  nave  and 
aisles,  a  central  tower,  transepts  rather  shorter 
than  would  be  usual  in  a  church  of  such  pro- 
portions, and  eastward  of  the  central  tower  and 
transepts,  abuilding  called  the  Fitzalan  Chapel, 
which  occupies  the  place  commonly  filled  by 
the  parish  chancel,  but  which  has  never  been 
used  as  such: — Htld,  by  Lobd  Colbsidob,  C.J., 
on  motion  for  judgment,  on  evidence  of  nu- 
merous acts  of  ownership  by  the  plaintiffand 
his  ancestors  for  more  than  three  hundred 
years  in  respect  of  such  chapel,  to  the  pzdusion 
of  the  vicar  and  his  parishioners,  and  on  docu- 
mentary title,  beginning  from  the  time  of  the 
founder  in  the  fourteenth  century,  not  incon- 
sistent with  such  rights  of  ownership,  that  the 
said  Fitzalan  Chapd  was  the  private  property 
of  the  plaintiff,  and  not  the  parochial  chancel 
of  the  church.  The  Duke  qf  Norfolk  v.  The 
Rev.  George  ArbtUhnot,  737 

CacBCH  DisoiPLiwB  Act — meaning  of  the  wordt 
"it  shall  be  lawful:"  obligation  on  bishop  to 
isiue  a'  commiesion  or  to  send  the  case  to  the  pro- 
vincial court :  complaint  by  parishioner  against 
clerk  for  alleged  eceUeiastical  offence :  writ  of 
mandamus  :  public  worship  regulation  act] — A 
parishioner  of  the  parish  of  C.  made  a  complaint 
to  the  Bidiop,  under  the  Church  Discipline  Act 
(3  &  4  Viet,  c  86.  s.  8),  in  respect  of  offences 
committed  by  the  rector  of  the  parish  against 
the  laws  ecclesiastical.  By  3  &  4  Vict.  c.  86. 
8.  3,  it  is  provided  that,  "in  erery  cass  of 
any  dark  in  Holy  Orders  who  may  be  charged 


with  any  otbnee  against  the  laws  eodenaa- 
tical,  or  concerning  whom  there  may  exiat 
scandal  or  evil  report  as  having  ofieaded 
against  the  said  laws,  it  shall  be  lawfiil  tar  the 
Bishop  of  the  diocese  within  which  the  aSenca 
is  alleged  or  reported  to  have  been  committed, 
on  the  application  of  any  party  complaining 
thereof,  or  if  he  shall  think  tit  of  his  own  mei« 
motion  to  issue  a  commisaion  .  .  .  ibr  the  pnr- 
pose  of  making  inquiry  as  to  the  grounds  of 
such  charge  or  report."  By  section  13  it  is 
further  provided  that  "  it  shall  be  lawAil  for 
the  Bishop,  if  he  think  fit,"  to  send  the  ease,  by 
letters  of  request,  to  the  Court  of  Appeal  of  ths 
province,  there  to  be  heard  and  determined. 
The  Bishop  declined  to  issue  a  commiaaian  or 
to  send  the  case  to  the  Provincial  Court,  not 
on  the  ground  that  the  matters  complained 
of  were  not  offences  against  the  ecclesiastical 
law  or  were  of  too  unsubstantial  a  chaiaeter 
to  call  for  inquiry,  but  on  the  ground  that  the 
rector  was  of  advanced  age,  and  that  the  com- 
plaint was  made  in  op^sition  to  the  expressed 
wishes  of  the  great  migotity  of  the  parishioners. 
A  writ  of  mandamus  was  then  applied  for,  di- 
rected to  the  Bishop,  commanding  him  to  iasna 
a  commission  to  inquire  into  the  matter  of  the 
complaint,  or  to  send  the  case  to  the  Provincial 
Court  by  letters  of  request: — Held,  by  the 
Queen's  Bench  Division,  that  the  rule  for  the 
mandamus  must  be  made  absolute,  inasmnch 
as  the  words  "  it  shall  be  lawful,"  in  8  &  4 
Vict.  c.  86.  s.  3,  imposed  a  duty  which  required 
the  exercise  of  the  power  in  ue  circumstances 
contemplated  by  the  statute.  The  refusal  of 
the  Bishop  was  founded  not  on  the  nature  of 
the  complaint  or  on  the  right  of  the  applicant 
to  seek  redress,  it  being  admitted  that  than 
had  been  such  a  substantial  departure  by  the 
rector  from  the  established  ritual  as  amounted 
to  an  offence  against  the  ecclesiastical  law : — 
Held  further,  that,  under  these  circumstances, 
the  Court  ought  not,  in  the  exercise  of  its  dis- 
cretion, to  refuse  to  issue  the  writ.  T%e  Queen 
V.  The  Bishop  of  Oxford  (App.),  609 
Held,  by  the  Court  of  Am>eal  reversing  the  de- 
cision of  the  Queen's  Bench  Division,  that  the 
words  "  it  shall  be  lawful "  are  in  this  seetirai 
permissive,  not  compulsory,  and  confer  on  the 
Bishop  a  discretion,  so  that  he  can,  nnder  sec- 
tion 3  of  8  &  4  Vict,  c  86,  refuse  to  allow  any 
proceedings  to  be  instituted  against  a  clerk  who 
has  offended  against  the  laws  ecelesiastieaL 
Under  the  Public  Worship  Regulation  Act, 
1874  (87  &  38  Vict  c.  86),  which  appUe* 
also  to  offences  such  as  formed  the  subject- 
matter  of  the  complaint  by  the  applicant,  there 
is  no  provision  for  the  summoning  of  a  com- 
mission of  inquiiy,  but  three  parishionetB  can 
set  the  Bishop  in  motion,  who  then  has  an  ar- 
bitrary discretion  to  determine  whether  the  suit 
shall  proceed  or  not.  It  is  further  provided  by 
section  18  that,  where  sentence  has  been  pro- 
nounced against  an  incumbent  for  an  offenes 
under  3  &  4  Vict  c.  86,  he  diall  not  also  he  ■ 
proceeded  against  under  the  later  Act,  and  «•(* 
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tena : — BM,  by  the  Queen's  Bench  Dirision, 
and  by  the  Court  of  Appeal  affirming  the  de- 
cision of  the  Qaeen's  Bench  Uiviaion,  that  the 
Public  Wonhip  Regulation  Act,  1871,  does  not 
lepeal  the  earlier  statute  and  does  not  preclude 
a  promoter  from  applying  to  the  Bishop  to  take 
proceedings  under  it ;  for  that  the  Public  Wor- 
ship Begolation  Act  yraa  intended  to  provide  a 
more  expeditious  and  a  more  simple  procedure 
in  criminal  ecclesiastical  suits.  Ibid. 
Judgment  of  Wiohtiun,  J.,  in  The  Queen  v.  1%» 
Biihop  of  Ckichetter  (29  Lav  J.  Rep.  Q.B.  23), 
approved  and  followed.    Ibid. 

CoAi.  MiNBS  RBQui.ATioir — checkweigher :  dUeon- 
Hfmance  of  office'] — Where  the  men  employed  in 
a  mine  appoint  and  pay  a  checkweigher  under 
the  Coal  Mines  Regulation  Act,  1872,  and  are 
afterwards  all  discharged,  his  office  ceases.  If 
they  are  re-engaged  with  others,  but  nothing 
further  is  done  with  regard  to  the  check- 
weigher,  he  is  not  "stationed  by  the  persons 
employed  in  the  mine"  within  the  meaning  of 
the  Aot,  and  cannot  maintain  an  action  against 
the  mine  owner  for  preventing  him  from  acting 
after  the  re-engagement  of  the  men.  White' 
head  v.  Holdmorth,  254 

i  Accomnlation  of  water  in  a<^oining  colliery : 
inability  of  mine  owner  to  provide  remedy: 
notice  by  inspector :  jurisdiction.  The  Span 
lane  Coll.  Co.,  Um.,  v.  Baker  (M.O.  36),  200 

CuHiasaioN — sale  of  thip :  princijml  .and  agent : 
introductxon  of  jwrcAoser]— The  defendant 
having  ships  for  sale  employed  the  plaintiff  to 
obtain  purchasers,  agreeing  to  pay  a  commission 
if  the  plaintiff  should  be  the  means  of  intro- 
ducing a  purchaser.  In  February,  1876,  plain, 
tiff  introduced  a  person  who  bad  been  recom- 
mended to  buy  one  of  the  plaintiff^s  ships  by 
A.,  and  the  defendant  agreed  that  if  this  re- 
sulted in  a  sale  the  plaintiff  and  A.  should  share 
the  commission.  No  sale  did  resnlt,  and  in 
March  A.  mentioned  the  defendant's  same  vessel 
to  B.,  who  chanced  to  call  upon  him  in  reference 
to  a  ship  of  another  owner.  Plaintiff  hearing 
of  this,  informed  the  defendant  of  B.'s  call,  and 
suggested  his  seeing  B.  on  the  subject.  De- 
fendant did  nothing  in  the  matter,  and  B.  bad 
at  that  time  no  intention  of  purchasing  the  de- 
fendants ship,  and  mode  no  communication 
about  it  to  anyone.  Defendant  then  told 
plaintiff  that  it  was  no  use  doing  anything  un- 
til the  ship  returned  home,  and  the  plaintiff 
thenceforth  took  no  steps  to  find  a  purchaser. 
A.,  however,  in  April,  again  reminded  B.  of  the 
vessel,  but  B.  took  no  notice  of  his  letters,  and 
neither  plaintiff  nor  defendant  were  aware  of 
A.'s  having  written.  In  May  B.  wrote  as 
broker  direct  to  the  defendant  in  reference  to 
the  vessel,  and  after  some  negotiation,  on  the 
18th  of  Jane,  disclosed  the  name  of  the  princi- 
pal for  whom  he  was  acting,  and  the  sale  was 
•ffiwted.  Plaintil^  on  hearing  afterwards  of  the 


sale,  claimed  his  commission,  on  the  ground 
that  the  purchaser  had  been  introduced  through 
the  medium  of  his  original  negotiations  with 
A.  The  jury  found  on  questions  left  to  them, 
first,  that  the  plaintiff  was  authorised  to  find  a 
buyer  for  the  defendant's  vessel,  and,  secondly, 
that  B.  was  induced  to  enter  upon  the  negotia- 
tion for  the  purchase  by  the  information  he  re- 
received  from  A.: — Hdd  (reversing  the  de- 
cision of  Lush,  J.,  page  87),  that  the  plaintiff 
was  entitled  to  his  commission.  Wtlkimon  v. 
Maton,  At>p.,  783 

—  See  Princip^  and  Agent 

CovFiXT— allotment  of  iharee :  contract,  when  com- 
plete :  letter  posted  but  not  received]— VHieze 
an  offer  is  made  by  a  letter  which  expressly  or 
impliedly  authorises  the  sending  of  an  accept- 
ance of  such  offer  by  post,  and  a  letter  of 
acceptance  is  duly  addressed  and  posted,  the 
contract  is  complete,  even  though  the  letter  of 
acceptance  is  never  received  by  the  offerer.  So 
held  (affirming  the  decision  below,  219)  by  Bao- 
OAiLAT,  L.J.,  and  Thbsiobb,  L.J. ;  dissentiente 
BaAHWBij,  L.  J.  The  Bbueehold  Fire  and  Car- 
riage Accident  Insurance  Compam/  (limited)  r. 
Grant  (App.),  677 

——promoter:  liabdity  for  money  received  m  a 
fidveiary  character :  payment  out  of  purchate- 
monmfor  ttrviee*  to  vendor:  judgment  on  find- 
ings by  jury]— P.  had  a  silver  nune  in  America 
which  he  desired  to  sell  for  the  best  price. 
The  defendants,  who  were  metal-brokers  re- 
ceiving a  commission  on  the  sale  of  the  oi» 
from  the  mine,  were  aware  of  this,  and  that  the 
mine  could  only  be  sold  to  a  company  to  be 
formed  for  that  purpose.  By  the  establishment 
of  such  a  company  in  England  the  defendants 
would  sustain  a  loss  on  their  commission,  bat  P. 
promised  the  defendants  that  if  they  would  as- 
sist him  in  getting  the  mine  sold  he  would 
guarantee  them  against  such  loss  by  giving  them 
6,000/.  in  paid-up  shares  of  whatever  company 
was  formed,  it  being  impended  that  P.  should  in- 
clude in  his  purchase-money  a  sum  sufficient  to 
cover  such  5,0002.  The  defendants  gave  P. 
active  assistance  in  selling  the  mine  to  some 
company,  but  it  was  not  proved  that  they  took 
any  part  in  the  formation  of  the  company  which 
was  in  fact  established.  Atterwards  P.,  in 
fulfilment  of  his  promise,  gave  the  defendants 
250  paid-up  shares  of  snch  company,  from  which 
they  realised  on  sale  6,968?.  The  arrangement 
between  P.  and  the  defendants  for  thus  remu- 
nerating them  fior  their  services  to  him,  out 
of  money  to  be  charged  to  the  company  as  part 
of  the  puruhase-money,  was  unknown  to  the 
company : — Held,  in  an  action  by  the  company 
against  the  defendants  for  profits  received  to 
the  use  of  and  as  trustees  for  the  company, 
that  it  was  a  qnestion  of  fact  for  the  jury 
whether  the  defendants  were  promoters,  and 
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thkt  on  the  above  isete  there  wm  evidMiee  on 
which  a  jniy  might  find  tliat  the  defendants 
▼ere  promoters,  and  that  they  were  liable  to 
reAind  the  profita  they  had  receiyed  on  the  260 
Bharea  of  the  companj.  Tk*  Emma  Silver 
MmiMg  Co.  t.  Lnrii,  367 
Order  XL.  role  10,  which  kivm  power  to  the 
Conrt  upon  a  motion  for  jnc^:ment  to  give  judg- 
ment on  any  of  the  matters  in  dispute,  is  ap- 
plicable to  section  1 7  of  the  39  &  40  Vict,  c 
69,  which  provides  for  all  proceedings  down  to 
flnal  judgment  being,  so  far  as  practicable, 
heard  by  the  Judge  before  whom  the  trial  took 
place,  and  such  Judge  may,  therefore,  in  the 
exercise  of  his  discretion,  act  under  such  power, 
by  giving  judgment  on  a  finding  by  the  jury  on 
one  of  the  qnestions  in  a  cause,  where  the  jury 
have  been  discharged  from  coming  to  any 
finding  on  the  other  questions.    Ibid. 

CoKFAirr  (continued) — laU  of  thana :  dividtnd 
declared  after  »aU\ — A  sale  of  shares  in  a  com- 
pany to  be  completed  on  a  future  day  without 
mention  of  dividends  passes  dividends  declared 
after  the  sale  bnt  before  the  day  of  completion. 
Blaek  v.  Homerskam,  79 

Comrucr  of  Laws — baron  and  feme :  ante-miptial 
debt :  Us  loci  contractus  ;  married  vioTnan'e  pro- 
periv] — By  tbe  law  of  Jersey  the  husband  is 
liable  for  the  ante-nuptial  debts  of  his  wiftt, 
while  by  the  law  of  £ngland  (Married  Woman's 
Property  Act,  1874)  the  husband  is  not  liable 
for  the  ante-nuptial  debts  of  his  wife,  except 
to  the  extent  of  certain  assets  derived  from 
her  and  specified  in  section  6  of  that  Act.  The 
defendant  and  his  wife  were  sued  in  England 
for  a  debt  which  had  be^n  cootracted  by  the 
wife  before  marriage.  The  debt  was  for  goiids 
sold  in  Jersey  to  the  wife  while  a  feme  sole  re- 
siding there;  she  subsequently  had  come  to 
England,  and  there  married  the  defendant,  an 
Englishman.  At  the  time  of  the  maniage,  the 
Married  Woman's  Property  Act,  1874,  was  in 
force.  There  were,  however  no  assets  derived 
from  the  wife  for  which  the  husband  could  be 
rendered  liable  within  section  5  '.—Held,  that 
the  hnsband  was  not  liable.  De  Crmchy  v. 
WiUi,  726 

CoKT&kCi— corporation  by  ttatute  for  puUfO  pur- 
potes :  corporate  seal  neceaaryl — By  section  86 
of  the  Public  Health  Act,  1848  (11  &  12  Vict. 
c  68),  every  contract  by  a  local  board  of  health 
whereof  the  value  exceeds  10/.,  and  by  section 
174  of  the  Public  Health  Act,  1876  (38  &  39 
Vict.  c.  66),  every  contract  by  an  urban  sanitary 
authority,  whereof  the  value  exceeds  602.,  shall 
be  in  writing,  and  sealed  with  the  seal  of  such 
board  or  authority,  aa  the  case  may  be.  De- 
fendants, who  were  a  local  board  wiUiin  section 
86  of  the  Act  of  1848,  and  an  urban  sanitary 
autbority  within  the  meaning  of  section  174 
of  the  Act  of  187$,  were  found  by  a  jury  to 


have  snthMiMd  their  snireyor  to  employ  plnn- 
tiff,  an  aidiitect,  to  prepare  certain  pUns  tat 
offices  they  intnided  to  erect,  bnt  which  tfaey 
did  not  erect,  and  to  have  ratified  the  act  <^ 
their  surveyor  in  preparing  them;  and  such 
offices  ware  found  also  by  the  jury  to  be  neeea- 
saty  for  the  purposes  of  Uie  defendants,  and  the 
plans  necessary  for  the  erection  of  the  offices. 
The  plans  were  ordered  when  the  Public  Health 
Act,  1848,  was  in  force,  bnt  not  finished  till  aStex 
the  Act  of  1875  had  come  into  force.  There 
was  no  contract  under  seal  with  the  plaintifi^ 
and  no  ratification  of  any  contract  under  seal 
with  him,  and  the  value  of  the  work  done  ex- 
ceeded 60{. : — HM,  affirming  the  judgment  of 
liuisun',  J.,  that  the  enactments  requiring  a 
seal  were  mandatory,  and  not  merely  direetoijr, 
and  that  defendants  were  not  liable  to  p^  fbr 
the  plans.  Bunt  v.  Wimbledon  Local  Board 
(App.).207 
Quart,  whether  they  would  have  been  so  liable, 
upon  an  executed  consideration,  if  they  had 
made  full  use  of  the  plans  by  having  ofiBces 
built  in  acowdance  witn  them.    Ibid. 

CoirvBBaiON — wkat  amowUe  to:  etmeeniom  ig 
bailee:  mitdelivery:  predelivery:  measure  of 
damaget :  eosU\ — The  defendants  were  in  pos- 
session of  plaintiff'  goods  as  bailees,  under 
orders  not  to  port  with  them  except  ap<m 
delivery  orders  signed  by  plaintifb.  The  de- 
fendants parted  with  the  goods  upon  the  order 
of  one  G.,  who  was  plaintiffs'  agent  for  the 
sale  but  not  for  the  detiveiy  of  the  goods. 
Shortly  afterwards  plaintiffis  sent  a  delivery 
order  for  the  same  goods  to  T.,  who  indorsed 
it  to  0-.,  who  lodged  it  with  defendants  to  cover 
the  previous  delivery.  Afterwards  plaintifS 
being  unable  to  obtam  the  price  of  the  goods 
from  T.,  sued  defendants  for  the  conversion  of 
the  goods,  and  claimed  the  full  value.  HtUL,  by 
BsurwBix,  L. J.,  and  Thbsigbb,  L.J.,  that  there 
had  been  a  conversion  in  respect  of  which 
plainti£&  were  entitled  to  recover ;  but  that 
what  had  occurred  with  respect  to  the  deliven 
order  was  equivalent  to  a  return  of  the  goods 
by  defendants  to  plaintifis,  and.  therefore,  under 
the  dtcumstances  of  this  case,  the  damages 
cotild  only  be  nominal.  By  Baqoaix&t,  Ii.J., 
that  plaintiffs  were  not  entitled  even  to  nominal 
damages.  Hiort  v.  The  London  and  North 
Western  Sailxoay  Company  (App.),  546 

Pbb  CrBiAK,  the  plaintim  must  pay  the  costs  of 
the  action.    Ibid. 

CoPYBioHT — mutieal  eompoiUion:  sole  'Acrly  <(f 
performtng :  entriee  on  r«gister^ — The  Stati^  5 
&  6  Viet,  c  45.  s.  20,  applies  the  provisions  of  3 
&  4  Will.  4.  c.  15.  s.  1,  to  musical  compositioiia, 
and  6  &  6  Viet.  e.  45,  applies  therefore  to 
the  right  of  performing  musical  compositions 
published  within  ten  years  before  the  pM^i^g 
of  that  Act.  C.  assigned  by  deed  in  1843  to 
D.  his  copyright  in  certain  songs  which  had 
been  composed  by  him  in  1836  and  registered 
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in  1841,  and  also  the  sole  liberty  of  printing  and 
publishing  the  same,  "together  with  the  sole 
and  exclusive  privilege  of  vending  the  same  and 
all  other  his  estate,  right  and  title,  interest, 
property,  contingent  possibility,  benefit,  claim 
and  demand  whatsoever,  both  at  law  and  in 
equity,"  in  those  compoaitiona : — Held,  thataiter 
the  6  &  6  Vict.  c.  45,  the  author  had  two.dis- 
tinct  rights  in  these  songs,  the  copyright  and 
the  sole  right  of  representation  or  performing, 
and  these  words  in  the  deed  passed  both  the 
copyright  and  the  sole  liberty  of  performing 
the  songs.  C.  afterwards  assigned  to  A.  the 
exclusive  right  of  performing  the  same  songs, 
and  A.  made  entries  on  the  Begister  at  Sta- 
tioners' Hall,  representing  himself  as  pro- 
prietor, nnder  that  assignment,  of  that  right. 
H.,  claiming  title  under  the  earlier  assignment 
to  D.,  moved  to  expunge  these  entries : — Held 
(affirming  the  judgment  of  the  Queen's  Bench 
I)irision),'  that  H.  was  a  person  "  aggrieved  " 
within  the  meaning  of  section  14  of  5  &  6  Vict. 
c.  45,  and  that  the  entries  must  be  expunged. 
Ex  parte  Hutchings  and  Bomer ;  n  the  tongt 
"Kathleen  Mavoumeta"  and  " Dermot  Astore" 
(App.),  506 

CoBFOBATioM.    See  Contract. 

CosBVPT  PsAcncxs  (MmnciPAL  ELienoNs) — 
treating:  r^eshment  to  voters:  municipal  eUe- 
iion:  corrupt  practices  prevention  act] — The 
Cormpt  Practices  (Municipal  Elections)  Act, 

1872,  incorporates  the  provisions  of  section  23 
of  17  &  18  Vict,  c  102,  and  makes  it  an 
offence  to  give  refreshment  to  voters  at  a 
municipal  election.  Hargreaves  v.  Simpson,  607 

Costs — Liverpool  court  of  passam:  action  for 
slander'] — Section  91  of  the   Judicature  Act, 

1873,  which  provides  that  "  The  several  rules 
of  law  enacted  and  declared  by  this  Act  shall 
be  in  force  and  receive  effect  in  all  Courts 
whatsoever  in  England,  so  far  as  the  matters 
to  which  such  rules  relate  shall  be  respectively 
cognizable  by  such  Courts,"  extends  Order  LV. 
in  the  first  schedule  of  the  Judicature  Act, 
1875,  to  the  Liverpool  Court  of  Passage,  so 
that  a  plaintiff  in  an  action  of  slander,  who 
has  recovered  \i.  damages,  is  entitled  to  his 
costs  in  the  absence  of  any  order  depriving  him 
of  them.    King  t,  Hawksvxirth,  484 

pouier  to  order  succes^ul  plaintiff  to  pay  cats 

of  the  defendant] — The  power  of  a  Judge  over 
the  costs  of  an  action  tried  by  a  jury  is,  under 
the  proviso  at  the  end  of  Order  LV.,  as  exten- 
sive as  that  given  to  the  Court  by  the  general 
rule  at  the  beginning  of  the  same  order. 
Harris  v.  Petherick  (App.),  621 

A  plaintiff  who  was  non-suited  in  an  action,  in 
which  he  claimed  on  two  causes  of  action  two 
separate  sums  of  86^.  and  6s.  respectively,  ob- 
tained a  rule  for  a  new  trial,  no  order  being 
Vo;.  48.— Q.B.,  C.P.  &  ExcH.,  Index. 


made  as  to  costs.  On  the  second  trial  tlie 
verdict  was  for  the  plaintiff  for  the  smaller  sum 
of  six  shillings,  and  for  the  defendant  as  to  the 
claim  for  the  larger  sum.  The  Judge  before 
whom  the  second  trial  was  held,  ordered  the 
plaintiff  to  pay  the  costs  of  both  triab.  — 
— Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  it  was  competent  for  the 
Judge  to  make  the  order.    Ibid. 

jurisdiction  of  judge    at  Nisi  Prim :    order 

made  untkont  application] — In  an  action  tried 
by  a  jury  the  Judge  before  whom  such  action 
is  tried  has  power  of  his  own  motion  to  make 
an  order  at  the  trial  depriving  a  successful 
plaintiff  of  costs  under  Onier  LV.,  and  no  ap- 
plication is  necessary  in  order  to  give  him  juris- 
diction to  exercise  such  power.  Baker  v.  Oakes 
(46  Law  J.  Bcp.  aB.  246 ;  s.  c.  Law  Bep.  2 
Q.B.  D.  171)  discussed.  Turner  v.  Hevland, 
535 

^— .order  depriving  succes^l  plaintiff  of  co^s : 
divisional  court,  jurisdietiou  of  over  costs] — 
Order  LV.  provides  that,  "  Where  any  action  or 
issue  is  tried  by  a  jury,  the  costs  shall  follow 
the  event,  unless  upon  application  made  at  the 
trial,  for  good  cause  shewn,  the  Judge  before 
whom  such  action  or  issue  is  tried  or  the  Court 
shall  otherwise  oider  " : —  Hdd,  that  where  no 
application  has  been  made  to  the  Judge  at  the 
trial  to  deprive  a  successful  plaintiff  of  his  costs, 
it  is  nevertheless  competent  to  defendant  to  come 
to  the  Dirisional  Court  which  has  jurisdiction, 
for  good  cause  shewn,  to  make  an  order  that 
costs  shall  not  follow  the  event.  But  such  ap- 
plication to  the  Court  must  be  made  promptly. 
Bowel/  V.  Bell;  Brooks  v.  Israel;  North  v. 
BUton;  Siddons  v.  Lauirence,  161.  Affirmed 
on  appeal.  Myers  v.  Defries.  Siddons  v.  Law- 
rence (App.),  446 

amount    recovered     reduced    by    successful 

counter-claim  below  201.] — Where  plaintiff's 
claim  exceeds  50/.,  and  he  recovers  a  sum  ex- 
ceeding 20/.,  he  will  not  be  deprived  of  his 
costs  under  section  5  of  the  County  Courts 
Act,  1867,  on  the  ground  that  the  defendant  has 
succeeded  on  a  setroffand  counter-claim  so  as 
to  reduce  the  amount  actually  recovered  as  the 
balance  to  less  than  20/.  ijection  67  of  the 
Judicature  Act  of  1873  has  no  application  to 
such  a  case.    Potter  v.  Chambers,  274 

—  action  for  slander  where  damages  less  than 
40<.] — ^Where  in  an  action  for  slander  tried 
by  a  jury,  the  plaintiff  obtained  a  verdict  with 
nominal  damages,  the  Judge  at  the  trial  re- 
fusing to  certify  for  eosu, — Held  (reversing  the 
decision  of  the  Court  of  Appeal,  46  Law  J.  Rep. 
Excb.  546),  that  the  plaintiff  was  entitled  to 
his  full  costs.  Parsons  v.  Tinling,  46  Law 
J.  Bep.  C.P.  230 ;  s.  c  Law  Rep.  2  C.P.  D. 
110  approved.     Gametl  r.  BroMey  (H,L.),  186 
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Cons  (continued)— j>rac<«!«:  teeurity  for  co»ts : 
famgnen  domictied  abroad:  temporary  rtnience 
in  EngUmi] — Although  the  pla^intiff  is  a  fo- 
reigner, usually  tesident  aLioad,  and  only  tem- 
porarily in  England  for  the  purpose  of  bringing 
ihe  action,  an  order  for  security  for  costs  -will 
not  be  made,  if  the  plaintiff  be  actually  in  Eng- 
Innd  at  the  time  of  the  application  being  made. 
R«dondo  v.  Chat/tor  and  another  (App.),  697 

•  potBtr  of  matter  or  dittrict  registrar] — The 
enactment  in  section  49  of  the  Judicature  Act, 
1873, 1  bat  no  order  by  the  High  Court  or  any 
Judge  thereof  as  to  costs  only  which  by  law  are 
left  to  the  discretion  of  the  Court  shall  be  sub- 
ject to  any  appeal,  does  not  apply  to  the  order 
of  a  Master  or  district  registrar,  and  therefore 
a  Judge  of  such  Court  has  power  to  vary  as  to 
costs  an  order  of  a  district  registrar  dismissing 
the  action  without  costs.  Foster  y.  Edwards, 
767 


—  See  Security  for  Costs. 
Taxation  of  Costs. 


Solicitor  and  Client. 


County  Coitbt — sending  action  of  contract  to 
county  eourti — ^Defendant  in  an  action  in  the 
High  Court  in  which  the  writ  was  indorsed 
with  a  claim  of  60/.,  "and  interest  from  the 
date  of  the  writ,"  applied  under  the  County 
Courts  Act,  1867,  section  7,  for  an  order  that 
the  action  should  be  tried  in  a  County  Court 
as  an  action  of  contract  where  "the  claim 
indorsed  on  the  writ"  did  "not  exceed  502." : 
— Held,  that  the  claim  indorsed  on  the  writ 
exceeded  50/.  within  the  meaning  of  the  Act. 
Insley  t.  Jones,  222 


—  ameal :  practice :  ajypeal  from  garnishee 
order]— Tha  statutes  giving  a  right  of  apped 
from  the  County  Court  extend  only  to  an  ap- 
peal from  a  decision  in  a  cause  or  action.  A 
garnishee  order  is  therefore  not  the  sulject  of 
appeal,  not  being  made  in  the  action.  Mason  T. 
The  Wirral  Highway  Board,  67^ 

— .  See  Practice. 


CoTJirrr  Covbt  Jdbissictiom — injunction  to  re- 
strain a  nuisance :  power  to  enforce  obedience  by 
attachment'] — In  an  action  for  nuisance  brought 
in  a  County  Conrt  where  the  claim  for  damage 
is  within  the  limits  of  its  jurisdiction,  the 
Jud^^  has  power  to  grant  an  injunction  re- 
Btnining  the  nuisance,  and  also  to  enforce 
obedience  by  attachment,  affirming  the  decision 
of  the  Dirisional  Court,  page  800.  The  Queen 
V.  Harrington  (App.),  677 


Corns.    See  Penalties. 


CaoairAL  ImOBiUTiON — rtsponribHity  of  fto- 
prietor  of  newspaper  for  libd  inserted  wiUoiU  his 
authority,  consent  or  knowledge:  liability  for  act 
of  editor] — On  the  trial  of  a  criminal  iiufarma- 
tion  for  libel,  it  was  proved  that  dafendants, 
proprietors  of  a  newspaper,  had  appointed  an 
editor  to  undertake  the  literary  management 
of  the  paper,  and  given  him  general  authority 
and  discretion  as  to  the  insertion  of  articles 
therein,  and  that  the  article  in  question  was 
inserted  by  him  without  their  knowledge,  and 
without  any  specific  authority  or  consent  irom 
them.  The  Judge  left  to  the  jury  the  question 
whether  the  general  authority  to  the  editor  in- 
cluded an  auUiority  to  publish  the  libel,  and  a 
jury  found  defendants  guilty.  Upon  motion 
for  a  new  trial  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  evidence, — 
Held,  by  Cockbobx,  L.C.J.,  and  Lush,  J. 
(dissentients  Hellob,  J.),  that,  inasmuch  as 
the  "  authority "  mentioned  in  section  7  of  6 
&  7  Vict.  c.  96,  means  authority  to  publish  the 
libel,  and  as  the  general  authority  to  an  editor 
to  conduct  a  newspaper  must,  in  the  abeenee 
of  anything  to  give  it  a  different  character,  be 
taken  to  mean  authority  to  oondnct  it  accord- 
ing to  law,  the  direction  of  the  Judge  was  de- 
fective in  not  so  explaining  the  law  to  the 
jury  as  bearing  on  the  question  left  to  them ; 
and  that  the  general  authority  given  to  the 
editor  to  use  his  discretion  in  the  insertion  of 
articles  was  not  of  itself  sufficient  to  make  de- 
fendant* criminally  responsible  as  being  evi- 
dence that  the  publication  had  been  made  with 
their  authority,  consent  or  knowledge  within 
section  7  of  6  &  7  Vict.  c.  96.  B.  v.  HoUrook, 
113 

Cbowx.  .  See  Petition  of  Kight. 

Bauaobs.    See  New  Trial. 


Bebiob  iin>  CBEDrron. 
ance. 


See  Fraudulent  Conrey- 


Bemubbaoe.    Sec  Charter-party.    Shipping. 

Dbviation.    See  Charter-party. 

DiBCOVBEY — of  documents:  affidiOKit:  a»ffieieney 
of  description :  privilege] — Defendant's  affidavit 
of  documents  contained  the  following  para- 
graph ; — 2.  "  I  have  in  my  possession  or  power 
certain  letters  and  correspondence  which  have 
passed  between  me  and  my  legal  adviser,  in 
relation  to  the  matters  in  question  in  this 
cause,  and  with  a  view  to  my  defence  to  the 
plaintiff's  claim,  and  certain  instructions  to  and 
opinions  of  counsel  in  relation  to  the  same 
niatt«r8,  all  of  which  I  chkim  to  be  privileged 
from  producing."  In  a  further  affidavit  be 
sworoi  "The  documents  refiarMd  to  in  pus- 
graph  2  of  my  former  affidavit  are  anmband 
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50  to  76  inelQiiiTe,  and  are  tied  up  in  a  bundle 
marked  A.,  and  initialed  bj  me  " : — Held,  that 
the  two  affldaritB  together  were  sufBcient,  as 
thej  identified  the  documents  for  which  privi- 
lege was  claimed,  sufficiently  to  enable  the 
Court  to  order  them  to  be  produced  if  neces- 
strj.     Taylor  v.  Batten  (App.),  72 

—  See  Affidavit  of  Documents.     Petitiqn  of 
;RighU 

DiSTBBss.    See  Injunction. 

DoMiKAMT  AHD  Sbbtieht  Tbmkusmt.  See  Ease- 
ment. 

"KifflMKNT — riffht  to  lateral  tupport  fir  bttUeUngt 
from,  aijoming  load:  frineipal  and  contractor: 
liabilitj/  qf  principal  for  damage  caused  by 
contractor't  negligence] — The  right  to  the  sup- 
port for  buildings  from  adjoining  land  is  not  a 
right  of  property.  Such  right  cannot  be  claimed 
under  the  Prescription  Acts,  bat  may  be  ac- 
quired by  prescription  at  common  law,  or  by 
presumption  of  a  lost  grant  arising  from  twenty 
years' open  and  uninterrupted  eqjoymcnt.  Angut 
T.  Dalion  and  The  Commiitionert  of  Ber  Ma- 
jeep's  Works  and  Public  Buildingt  (App.),  225 

Per  CoTTOM,  L.  J.,  and  Teesigbb,  L.  J.  (iwMn<i«i<« 
BsBTT,  L.J.),  such  presumption  cannot  be  re- 
butted by  proof  that  no  such  giant  in  fact  was 
ever  made.  Per  Bbitt,  L.iT.,  proof  that  such 
grant  has  never  in  fact  been  made  is  an  absolute 
rebuttal  of  the  presumption.    Ibid. 

One  of  two  adjoining  houses  having  been, 
twenty-seven  years  before  the  accident,  altered 
internally  by  plaintiffs  (the  owners)  so  as  to 
rest  chiefly  on  a  pillar  built  on  the  edge  of  - 
their  land,  and  contiguous  to  the  land  on  which 
the  adjoining  house  of  defendants  stood,  fell 
down  in  consequence  of  excavations  made  by 
defendants  on  the  site  of  their  house  which 
they  had  puUed  down,  and  by  reason  of  the 
pillar  being  deprived  of  the  lateral  support 
previously  afforded  by  the  soil  under  the  sur- 
face of  the  adjoining  land  of  defendants.  In 
an  action  by  plaintiffs  to  recover  damages  for  the 
loss  caused  by  the  fall  of  their  house,  the  Judge 
at  the  trial  directed  a  verdict  for  plaintiffs : — 
Held,  by  Cortan,  L.J.,  and  Tbrsiger,  L.J.,  that 
the  case  must  go  down  for  a  new  trial,  to  de- 
termine whether  the  burden  which  had  been 
put  upon  the  servient  tenement  was  such  as 
the  owner  could  reasonably  be  expected  to  be 
aware  of  and  provide  for.  By  Bkkit,  L.J.,  that 
judgment  should  be  entered  for  the  defendants. 
Ibid. 

Held  also,  by  Cottom,  L.J.,  and  Tbesioeb, 
L.J.  (affirming  Smoer  v.  Peate),  that  where  a 
principal  has  employed  a  contractor  to  do  work 
which  is  in  its  natnre  dangerous  to  adjoining 
property,  the  employer  is  bound  to  see  that 
proper  means  are  adopted  to  prevent  injurious 
consequences,  and  cannot  discharge  himself  of 


his  liability  by  employing  a  competent  con- 
tractor and  directing  hun  to  use  proper  precau- 
tions.   Ibid. 

prescription:    access   of  air:    obstruction: 

nuisance} — Defendants  rused  the  wall  of  their 
house  so  as  to  overtop  the  chimneys  of  the 
adjoining  houses  of  plaintiff,  and  piled  timber 
upon  their  roof,  causing  plaintiffs  chimneys  to 
smoke: — Held,  that  plaintiff  had  no  cause  of 
action,  on  the  grounds,  first,  that  the  iree  ac- 
cess of  air  to  plaintiffs  premises  was  not  an 
easement  for  which  ho  comd  prescribe  either  by 
statute  or  at  Common  Law ;  and,  secondly,  that 
DO  nuisance  had  been  caused  by  defendants, 
since  the  smoke  which  caused  the  annoyance  to 
plaintiff  was  produced  by  plaintiff  on  his  own 
premises.    Bryant  v.  Le/ever  (App.),  380 

——  ancient  lights  :  implied  grant :  unity  of 
ownership:  dominant  and  servient  tenement: 
eub-dioision  of  property :  alteration  in  premises  : 
destruction  of  easement] — The  principle  of  law 
that  where  the  owner  of  an  estate  has  been  in 
the  habit  of  using  quasi  easements  of  apparent 
and  continuous  character  over  the  one  part  for 
the  benefit  of  the  other  part  of  his  property, 
and  aliens  the  quasi  dominant  part  to  one 
part  and  the  quasi  servient  to  another,  the 
respective  alienees  will,  in  the  absence  of  ex- 
press stipulation,  take  the  land  burdened  or 
benefited  by  the  qualities  which  the  previous 
owner  had  a  right  to  attach  to  them,  applies, 
even  though  the  owner  were  not  in  actual  pos- 
session of  both  parts  of  the  property  at  the 
time  of  alienation.    Barnes  v.  Loach,  756 

If  the  alteration  in  a  dominant  tenement  or  in  the 
mode  of  using  an  easement  is  not  of  such  a 
nature  that  the  tenement  is  substantially  changed 
or  the  burden  on  the  servient  tenement  ma- 
terially increased,  an  easement  is  not  destroyed 
in  consequence  of  the  alteration.    Ibid. 

Elbioktaby  Eodcatiok — general  expenses  oj 
school  board:  power  of  boiard  to  borrow  for  tem- 
porary purposes :  deficiency  of  school  fund] — A 
school  buani  is  entitled  to  borrow  money  to  de- 
fray general  current  expenses,  when  the  school 
fund  is  deficient :  such  loan  being  temporary  in 
its  character,  and  to  be  paid  off  out  of  the  next 
rate  levied.  Interest  on  such  a  loan  is  properly 
a  charge  to  be  allowed  in  the  accounts  of  the 
school  board  for  the  half-year  in  which  the  de- 
ficiency has  occurred.  The  Queen  x.  Sir  Charles 
Seed,  729 

—  Factory,  education  of  children  employed  in : 
bye-laws  of  School  Board  compelling  attend- 
ance.   Mellor  V.  Denham  (M.C.  113),  608 

— -  Attendance  order :  non-compliance,  second 
case  of:  previous  conviction  for  non-compliance : 
evidence.  The  School  Board  for  London  v.  Har- 
vey {}l.C.  130),  608 
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£TiDBMoa — aelion  to  recover  hack  money  obtaiiud 
by  fraud:  evidence  of  similar  actt  with  other 
penoru] — Plaintiff  Bought  to  recover  from  a 
life  assoraiice  company  the  premium  he  had 
paid  for  insuring  his  life  with  the  company,  on 
the  ground  that  he  had  been  induced  to  e£^t 
such  insurance  by  the  fraud  of  a  person  trho 
had  various  fictitious  names,  and  -who,  with 
the  knofrledge  and  connivance  of  the  company, 
pretended  that  he  T^ould  lend  plaintiff  money 
if  he  so  insured  his  life  with  the  company, 
but  Trho,  when  such  insurance  was  effected, 
imposed  such  conditions  on  plaintiff  before  he 
would  lend  the  money  as  had  the  effect  intended 
by  him  of  preventing  the  loan  from  being  made. 
In  support  of  such  case  plaintiff  produced  at  the 
trial  evidence  of  other  persons  who  had  in  a 
similar  way  been  induced  to  insure  their  lives 
with  the  said  company  under  the  pretence  of 
a  loan  which,  in  like  manner,  was  never  made, 
and  which  evidence  went  to  shew  that  the  trans- 
action with  plaintiff  was  one  of  a  class  of  trans- 
actions of  the  same  natare : — Held,  that  such 
evidence  was  admissible.  Blake  v.  T%e  Mbion 
Life  Ateur.  8oe.,  169 

—  Evidence  farther  amendment :  proceedings 
"  in  consequence  of  adultery  "  :  evidence  of  hus- 
band to  prove  non-access.  The  Guardiam  of 
the  Poor  of  Nottingham  Union  v.  TbtnJtinnon 
(M.C.  171),  755 

ExBCUTOB.    See  Residuary  Legatee. 

ExTBABrnoN — warrant  of  apprehetuion :  deecrip- 
tion  of  offence:  "crimet  against  hankruptcy 
{oto"] — Upon  a  role  for  a  Habeas  Corpus  to 
discharge  a  prisoner  arrested  under  the  Extra- 
dition Acts,  1870  and  1873,  on  the  ground  that 
the  warrant  whereon  he  whs  arrested  did  not 
sufSciently  describe  the  offence,  it  appeared  that 
the  warrant  (which  was  a  warrant  issued  by  a 
metropolitan  police  magistrate  without  the 
order  of  a  Secretary  of  State)  described  the 
offence  as  "the  commission  of  crimes  against 
bankruptcy  law": — Held,  that  the  warnuit 
sufficiently  described  the  offence.  In  re  Terras, 
214 

.  Limitation  of  Act  by  treaty :  exemption  of 
British  snbject  from  surrender:  writ o{ habeas 
corpus.     The  Queen  v.  Wilson  (M.C.  37),  200 

Falsh  IxntisomcsMT— Action :  computation  of 
time :  one  calendar  month :  expiration  of  time 
of  imprisonment.  Migotti  v.  Colville  (M.C.  48), 
169 

Fai/SI  RBFBBSnrrATTON — stde  of  animals  in  public 
market :  implied  representalion  qf  freedom  from 
infectious  disease'] — A  man  who  sends  animals 
to  market  does  not  thereby  impliedly  represent 
to  a  purchaser  that  they  are  not,  so  far  as  he 


knows,  suffering  from  infectious  disease,  at  all 

events  where  they  are  sold  subject  to  an  express 

condition  that  no  warranty  will  be  given.  jyarJ 

V.  Hobbs  (H.L.),  281 
Purchasers  are  not  within  the  purview  of  the 

Contagious  Diseases  Animals  Act,  section  fir. 

and  cannot  in  consequence  maintain  an  action 

upon  a  violation  of  the  duty  imposed  by  that 

section.    Ibid. 
Whether  the  owner  of  other  animals  infected  in  the 

market  could  recover  damages  for  their  loss— 

Quart.    Ibid. 

Fobeiqn  AnkcKussn.    See  Interpleader, 

Fraitds,  Statutb  op — contract  not  to  he  per- 
formed within  a  year :  part  performance :  con- 
tract of  service] — Under  section  4  of  the  Statute 
of  Frauds,  a  parol  contract  not  to  be  performed 
within  a  year  is  not  void,  though  no  action 
can  be  brought  upon  it ;  and  no  fresh  contract 
can  be  implied  from  acts  done  in  pursuance 
of  and  during  the  existence  of  such  contract. 
Britain  v.  Botsiter  (App.),  862 

The  equitable  doctrine  of  part  performance  taking 
contracts  out  of  the  operation  of  section  4  of 
the  Statnte  of  Frauds,  cannot  be  extended  by 
the  High  Court  of  Justice,  under  section  24, 
sub-section  7,  of  the  Judicature  Act,  1873, 
beyond  the  limits  to  which  it  was  confined  b^ 
the  Courts  of  Equity.  It  is,  therefore,  appli- 
cable only  to  contracts  for  the  sale  and  par- 
chase  of  lands,  and  not  to  a  contract  of  ser- 
vice.   Ibid. 

contract  not  to  he  performed  mthin  a  year  : 

agreement  on  ierminaiion  of  employment] — 
Where  a  servant  contracted  to  serve  nis  mas- 
ter in  the  way  of  his  trade  for  a  term  of  three 
years,  and  if  he  should  leave  the  service  not  to 
engage  in  a  like  service  within  a  certain  area, 
and  at  the  expiration  of  the  said  term  made  a 
contract  in  like  terms  except  as  to  the  period 
of  employment,  it  was  held  that  the  latter 
contract  was  for  an  indefinite  term  of  service 
during  the  joint  lives  of  the  master  and  ser- 
vant, and  was  prima  facie  a  contract  not  .to 
be  performed  within  a  year  within  the  Statnte 
of  Frauds,  and  must  be  in  writing.  Iktveg  v. 
Shannon,  459 

——  See  Pleading.    Vendor  and  Purchaser. 

FBAiioDLiari  CoNvBTANCB — Stat.  13  EHe.  e.-6: 
debtor  and  creditor!  reiuliing  trMst^—An  insol- 
vent trader  executed  a  deed  by  which  he  con- 
veyed all  his  property  to  trustees  who  were, 
inter  aUa,  to  carry  on  his  business  and  realise 
his  estate  in  such  manner  as  they  might  deem 
expedient,  and  ont  of  the  proceeds  thereof,  after 
making  certain  payments,  to  apportion  the 
residue  equally  among  such  of  his  creditors  as 
executed  or  assented  to  the  deed.   It  was  farther 
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provided  that  if  within  a  given  time  snj  cre- 
ditor neglected  or  refused  to  assent  to  the  deed, 
his  dividends  should  be  paid  by  the  tmstees  to 
the  debtor.  It  vas  admitted  that  the  deed  was 
executed  for  the  purpose  of  defeating  any  exe- 
cution that  might  prevent  the  equal  distribation 
of  the  debtor's  property  among  his  creditors : — 
Held,  that  the  deed  was  fi»adiileDt  and  roid 
under  13  Eliz.  c.  5.    Spencer  r.  Staler,  204 

Fbibndly  Socibtibs — Disputes  between  society 
and  members :  reference  to  arbitration  :  juris- 
diction of  magistrate  over  disputed  claim.  In 
re  The  VnittS  Patriots'  National  Benefit  Society 
and  Bolt  (M:.C.  do),  185 

Garxishkb.  See  Attachment  of  Debt.  Inter- 
pleader. 


trustees  agreeing  to  raise  the  road  at  the  same 
place.  The  necessary  result  of  thus  raising  the 
footpath  was  to  damage  the  house  of  the  plain  ' 
tiff,  who  thereupon  claimed  compensation  from 
the  board  under  section  111  of  the  Public 
Health  Act.  IStS.— Held  (by  Bbbtf,  L.J., 
CoTTOK,  L.J.,  dittentiente  Boamwbll,  L.J.,  re- 
versing the  judgment  of  the  Queen's  Bench 
Dirision),  that  the  road  in  question  was,  although 
a  turnpike  toa'l,  a  street  within  section  68  of 
the  Act,  and  was  vested  in  the  local  board  by 
virtue  of  that  section,  and  that  the  plaintiff 
was  therefore  entitled  to  compensation  &om  the 
local  board  for  the  damage  caused  by  the  altera- 
tion made  by  them  in  the  exercise  of  their 
statutory  powers,  and  an  award  made  against 
the  board  under  section  141  was  enforceable. 
Nutter  y.  The  Accrington  Local  Board  of  Health 
(App.),  487 


Hi3BWAT — turnpike:  disuted  totthotue:  "not  re- 
hired for  purposes  of  the  road":  eneroaehment 
on  read  by  dviellinff-houae] — Where  a  toll-house 
had  ceased  to  be  used  as  such  since  1867,  but  was 
used  as  a  dwelling-house  for  one  of  the  men 
employed  in  the  repair  of  the  road,  and  the 
trustees  had  no  intention  of  reimposing  the 
toll  at  that  point, — Held,  that  the  toll-house 
had  become  "useless  and  was  no  longer  re- 
quired for  the  purposes  of  the  road"  within 
the  meaning  of  section  57  of  4  Geo.  4.  c.  96 ; 
that  the  turnpike  trustees  were  not  entitled  to 
maintain  it  as  a  dwelling-house,  it  being  an 
encroachment  on  the  road  within  section  118  of 
3  Geo.  1.  c.  126;  and  that  the  adjoining  land- 
owner, as  being  a  peison  using  the  road,  had  a 
right  to  call  upon  the  trustees  by  mandamus  to 
puU  down  ana  remove  the  materials  of  the 
toll-house.  The  Queen  v.  The  Grtenlaie  Turn- 
pike Trustees,  409 

street :  turnpike  road:  alteration  in  leixl  of 
by  local  board:  compensation:  award] — The 
Public  Health  Act,  1848,  vebts  by  section  68  all 
streets,  being  highways,  in  local  boards  of 
health,  authorises  them  to  alter  or  raise  the 
level  of  such  streets,  and  directs  by  section  144 
that  compensation  shall  be  mado  out  of  the 
rates  to  all  persons  damaged  by  the  exercise  of 
the  powers  of  the  Act ;  the  amount,  in  case  of 
dispute,  to  be  settled  by  arbitration.  By  sec- 
tion 2  the  word  street  is  to  apply  to  and 
include  any  highway  not  being  a  turnpike  road, 
and  any  road,  footway,  &c.,  and  the  parts  of 
such  highway,  road,  footway,  Sic,  within  the 
district,  and  by  an  amending  Act  the  word 
highway  is  defined  to  mean  any  highway  re- 
pairable by  the  inhabitants.  The  Local  Gorem- 
ment  Act,  18S8,  authorised  local  boards  to  take 
on  themselves  by  agreement  with  turnpike 
tnutees  the  maintenance  and  repair  of  a  turn- 
pike road  within  their  district.  A  local  board, 
through  whose  district  a  turnpike  road  and 
Ibotpath  passed,  agreed  with  the  turnpike  trus- 
tees to  repair  and  to  raise  the  footpath,  the 


repair  of  highways:  license  by  justices  to 
get  materials  in  enclosed  land :  extent  and 
duration  of  license.  Earl  Manvers  and  Browne 
V.  Barlholomev!  (M.C.  3),  63 

Locomotive  on  highway:  person  preceding 
locomotive  on  foot.  Davis  v.  Browne  (M.C.  92), 
401 

—^  furious  driving  of  carriage  along  highway 
bicycle.    Taylor  r.  Goodwin  (1K.C.  104),  427 

Turnpike  Act:  roads  authorised  to  be  made 

by  trustees  under  private  Act :  tolls :  com- 
pletion of  part  of  roads :  insufSciency  of  tolls 
to  keep,  completed  part  in  repair :  application 
for  contribution  towards  maintenance  out  of 
highway  rate :  jurisdiction  of  justices.  The 
Queen  v.  French  (AI.C.  175)  (App.),  768 

HtiSBAMO  AND  WiFB.    See  Conflict  of  Laws. 

iHPBisoNiUDrr — computation  of  time:  "  one  calen- 
dar moath"^ — ^Where  a  term  of  one  calendar 
month's  imprisonment  begins  in  one  month  and 
ends  in  another,  the  month  mtist  be  calculated 
from  the  day  on  which  the  imprisonment  com- 
mences to  the  day  befbre  the  (numerically)  cor- 
responding day  in  the  following  month.  If 
there  is  no  such  numerically  corresponding  day, 
the  term  will  end  on  the  last  day  of  the  follow- 
ing month.    Migotti  v.  Colmlle,  695 

ZxcLOsatx— general  indosure:  ateard:  private 
roads :  wndor  and  purchaserl — H.  sold  White- 
acre  to  the  defendant,  reserving  all  rights  to  an 
allotment  in  respect  thereto  under  a  pending 
indosure.  The  conveyance  was  made  with  all 
ways  "to  the  said  lands  appertaining,  or  held, 
or  used,  or  occupied  therewith."  At  the  time 
of  the  conveyance  there  were  certain  trackways 
across  Blackacre  (then  part  of  the  waste  await- 
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ing  iDcloBars),  which  bad  been  used  with  White- 
acre  for  more  than  forty  years.  Blackacre  waa 
subsequently  allotted  to  E.,  and  by  him  before 
the  award  sold  to  C,  who  devised  it  to  the 
plaintiff.  The  trackways  were  not  set  out  in 
the  award: — Bdd,  that  upon  the  making  of 
the  award  the  trackways  were  stopped  up  and 
extinguished  by  8  &  9  Vict.  c.  118.  s.  68,  in 
fayour  of  H.  and  all  claiming  through  him, 
notwithstanding  the  terms  of  ihe  conveyance 
to  the  defendant.    Tnmer  y.  Crmh,  H.L.,  481 


Ikcomb  Tax — guarriei:  mines:  annual  txdue] — 
A  property  in  which  slate  is  gotten  by  levels 
driven  underground  into  the  mountain,  is  a 
quany  and  not  a  mine  for  the  purposes  of  the 
rules  for  assessing  income-tax,  and  its  annual 
value  is  the  profits  for  the  preceding  year,  and 
not  the  average  profits  for  the  five  preceding 
years.  Jones  y.  The  Cunnorthin  Slate  Company 
(limited),  486 

iKDicntENT — obscene  libel :  omission  to  set  out 
the  alleged  obscene  matter:  error:  verdict. 
jie  Queen  v.  Sradlauffh  and  Sesani  (M.C.  5), 
(App.),  63 

IwuNCTiON — restraining  distress  for  rmU] — The 
Court  will  not  grant  an  injunction  to  restrain  a 
landlord  from  distraining  for  rent,  even  though 
it  is  doubtful  whether  he  is  entitled  to  such  rent, 
without  providing  for  the  landlord  having  the 
amount  of  such  rent  secured  to  him  in  the  event 
of  his  ultimately  being  fonnd  to  be  entitled  to 
it.     Shaw  V.  The  Earl  o/Jerset/,  308 

hnBB.PLS^i}viL—/oTeiffn  attachment  in  Lord  Mayor's 
Court :.  garnishee  order  obtained  during  existence 
of  attachmeat] — The  operation  of  a  garnishee 
order  made  under  the  Common  Law  Procedure 
Act,  1854,  is  not  stispended  by  the  existence  of 
an  attachment  in  the  Lord  Mayor's  Court,  the 
former  being  a  process  of  execution,  the  latter 
merely  a  process  to  compel  an  appearance. 
Siohter  v.  Lasion,  181 


ntm  co-extensive  claims] — Defendant,  the 
proprietor  of  a  horse  repository,  sold  there 
by  public  auction  a  horse  to  the  plaintiff, 
warranted  quiet  to  ride  and  in  harness,  but 
subject  to  a  condition,  by  which  if  considered 
by  the  buyer  incapable  of  working  from  any 
infirmity  or  disease  it  might  be  returned  on 
the  second  day  after  the  sale,  and  the  matter 
determined  by  veterinary  suigeons  according  to 
the  terms  provided  for  in  such  condition.  The 
horse  was  returned  accordingly  by  plaintiff, 
who  demanded  to  have  back  Vie  money  he  had 
paid  for  the  purchase,  and  this  being  refused 
he  brought  an  action  against  defendant  for 
damages  for  breach  of  the  warranty.  A.  B.,  who 
had  placed  the  horse  at  the  ropoaitory  for 
sale,  claimed  of  defendant  the  proceeds  of  the 


sale,  stating  that  the  horse  had  left  the  re- 
pository perfectly  sound : — Held,  that  defendant 
was  not  entitled  to  an  interpleader  order. 
Wright  v.  Freeman,  276 

Im'KSBOOATORiiis — ^procedure:  onus  of  proof] — 
When  a  party  takes  out  a  sammons  under  Oiaer 
XXXI.  rule  6,  objecting  to  answer  interroga- 
tories, his  summons  should  state  whether  the 
objection  goes  to  the  whole  of  the  interroga- 
tories, or  to  any,  and  which  of  them,  speetfgr- 
ing  in  the  latter  case,  by  their  numbers,  the 
particular  interrogatories  objected  to.  He  may 
take  both  objections  at  the  same  time.  In  sndn 
a  case  it  is  the  duty  of  the  Judge  to  consider 
the  interrogatories,  either  as  a  whole,  or  as  the 
particular  interrogatories,  objected  to,  as  the 
case  may  be,  and  to  decide  accordingly ;  and  the 
onus  is  on  the  parly  who  objects  to  the  interro- 
gatories to  shew  that  they  are  bad.  If  the 
summons  merely  objecta  to  the  interrogatories 
generally,  and  the  Judge  finds,  on  looking  st 
them,  that  some  are  relevant  and  some  irrele- 
Tant,  he  is  not  bound  to  go  through  them,  to 
separate  the  bad  from  the  good,  but  is  entitled 
to  require  the  party  objecting  to  point  out  the 
particular  interrogatories  that  are  objectionable. 
Allhusen  v.  Labouchere  (App.),  34 

mode  of  taking  objection  to] — The  objaet  of 

the  new  rule  6,  Order  XXXI.,  in  the  rules  of 
the  Supreme  Court,  November,  1878,  is  to 
compel  a  party  interrogated  to  make  his  ob- 
jections with  his  answer,  except  in  certain, 
specified  cases.  .  It  is  no  longer  competent  for 
him,  before  answer,  to  apply  to  have  the  whole 
set  of  interrogatories  struck  out,  on  the  ground 
that  some  of  them,  or  parts  of  some  of  them, 
are  not  snch  as  he  is  bound  to  answer.  Qay  t. 
Labouchere,  279 

JuDOVEKT  Debt.    See  Partnership. 

Justice  of  thk  Fsack — ^Fees  to  clerk:  liability  to 
pay :  municipal  corporation :  eonriction  under 
the  vagrant  act.  Reddish  y.  Hitehumr  (M.C. 
31),  46 

summary  order  :    disqualification  of :  local 

authority :  prosecution  by,  for  nuisance :  urban 
authority :  members  of  acting  as  jiuticee.  The 
Queen  v.  The  Justices  of  Weymouth  (M.C.  189), 
702 


Lakdlobd  AMD  Ttamtrt—forfeiltire  of  tenancy: 
beerhouse  eondueled  in  absence  of  licensed  per- 
son :  right  <f  married  vioman  to  bring  action  of 
trespass] — Under  the  Married  Woman's  Pro- 
perty Act,  1870,  a  married  woman  can  maintain 
an  action  in  her  own  name  against  a  wrongdoer 
for  her  expulsion  from  a  beer-house,  in  which 
she  carried  jn  business  apart  from  her  husband, 
and  for  loss  of  profits,  stock  in  trade  and  fixtures 
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which  8he  had  purehased  with  her  separate 
earnings,  it  being  a  remedy  for  the  protection 
of  her  property  within  the  meaning  of  section 
1 1.  Moon  T.  Robinson,  156 
A  married  woman  living  apart  from  her  hasband 
hul  accnmnlated  enough  of  her  separate  earnings 
to  purchase  the  goodwill  and  stock  of  a  beer- 
house, which  was  taken  for  her  by  S.,  to  whom 
the  license  was  transferred,  and  who  agreed 
with  the  landlord  not  to  do  anything  to  imperil 
the  license  on  pain  of  forfeiting  the  tenancy 
and  the  fixtures.  S.  exeented  a  declaration  of 
trust  in  faToor  of  plaintiff,  and  handed  it  to 
her  with  the  license  indorsed  in  blank;  and 
she  carried  on  the  business.  S.  having  gone 
away  to  sea,  defendant,  the  landlord,  served  a 
notice  at  the  house,  requiring  him  to  remove 
his  goods  by  the  following  day,  and  on  the  fol- 
lowing day  entered  and  took  possession,  turn- 
ing plaintiff  and  her  Airniture  out  of  the  house : 
— Kild,  on  action  brought  to  recover  damages 
for  the  expulsion,  that,  in  the  absence  of  evi- 
dence that  the  house  had  been  improperly  con- 
ducted, the  absence  of  S.,  the  licensM  person, 
did  not  canse  the  license  to  be  imperilled  so  as 
to  create  a  forfeiture,  and  justify  the  entry  by 
defendant.    Ibid. 

.  laiidhrcPs  property  iajc] — A  landlord  pro- 
mised his  tenant  that  if  he  would  continue  to 
pay  his  rent  in  full  without  deducting  anything 
for  property  tax,  he,  the  landlord,  would  repay 
to  him  all  sums  which  he  had  paid  or  should 
pay  for  sach  property  tax.  The  tenant  having 
poid  his  rent  in  full  to  the  landlord  during  his 
lifetime,  claimed  from  his  executors  the  amount 
of  property  tax  so  paid  and  not  dedacted  from 
his  rent: — Hdd,  on  demurrer  (affirming  the 
decision  of  the  Queen's  Bench  Division),  that 
the  agreement  was  not  void  as  "  an  agreement 
for  the  payment  of  rent  in  fall "  within  section 
103  of  e  &  6  Vict.  e.  85.  Lamb  v.  Brewter 
(App.),  421 

—  notice  to  quit,  tufficimey  of: "  optional  notiee  "1 
— A  landlonl  gave  his  yearly  t«nant  six  months 
notice  to  quit,  in  the  usual  form ;  and  in  the 
same  document  gave  him  further  notice  that  he 
would  allow  him  to  retain  possession  of  the  pre- 
mises after  the  expiration  of  the  notice,  at  an 
increased  rent  payable  in  advance : — Held  (by 
Bbamwsix,  L.J.,  CJoTTOJf,  L.J. ;  Beeit,  L.J., 
dissenting),  a  sufficient  notice  to  quit,  not  vitiated 
by  the  further  notice  contained  in  the  same 
document.  AAeam  T.  Bellman;  Scdgmci  r. 
Ahean  (App.),  681 

covenant  to  pay  ratet,   taxes  and  charges: 

charge  upon  premises  or  persons  in  respect  there- 
of: pvhlic  health'] — Defendant  was  tenant  of  a 
public-house  under  a  lease  by  which  he  co- 
venanted to  pay  "  all  rates,  taxes,  charges  and 
assessments  whatsoever  which  now  are  or  may 
be  ehaiged  or  assessed  upon  the  said  premises 
or  ai^  part  thereof,  or  upon  any  person  or 


persons  in  respect  thereof,  land  tax  and  property 
tax  excepted."  The  plaintiff,  who  had  acquired 
the  lessor's  interest  in  the  premises,  received  a 
notice  from  the  local  board  of  health,  under 
the  Public  Health  Act,  lft48,  s.  69,  requiring 
him  as  owner  to  sewer,  level  pave,  &c.,  a  street 
adjoining  the  premises.  The  plaintiff  failing 
to  comply  with  this  notice,  the  local  board 
executed  the  required  works  themselves,  and 
under  the  above  Act  and  the  Acts  amending  the 
same,  demanded  and  obtained  from  the  plaintiff 
the  proportion  of  the  expenses  and  interest, 
assessed  in  respect  of  these  premises : — HM, 
that  the  plaintiff  was  entitled  to  recover  these 
expenses  from  the  defendant,  for  that  such 
expenses  were  a  "charge  upon  the  premises " 
as  well  as  "  upon  a  person  in  respect  thereof," 
which  the  defendant  by  his  covenant  had  under- 
taken to  pay.    Hartley  v.  Hudson,  751 

Lbase.    See  Apportionment. 

Lex  Loci  Co:fTiiACTVS.    See  Conflict  of  Laws . 

LmsL.    See  Criminal  Information.    Pleading. 

LiOKSK — Benewsl  of  public-house  license :  gene- 
ral discretion  of  justices.  Tht  Qiuen  t.  Smith 
(M.C.  38),  200 

LimTATiojfS,  Statutb  ot— action  for  recovery  of 
land:  ccelesiastieal  commissioners  succeeding  to 
estates  of  ecclesiastical  corporation'] — ^The  sta- 
tute of  limitations  (3  &  4  Will.  4.  c.  27)  fixes, 
by  s.  2,  twenty  years  as  the  limit  within  which 
a  claimant  can  sue  to  recover  land ;  but  pro- 
vides, by  s.  29,  that  deans  and  other  ecclesiastical 
corporations  sole  may  do  so  within  sixty  years. 
By  3  &  4  Vict.  c.  113.  s.  57,  tho  ecclesiastical 
commissioners  are  to  have,  for  the  purpose  of 
recovering  lands  vested  in  them  as  successors  to 
ecclesiastical  corporations  sole,  all  the  rights 
and  powers  which  belong  to  those  to  whose 
estates  they  have  succeeded.  Certain  decanal 
estates  vested  in  the  commissioners  in  1864 ; 
in  1877  they  sued  to  recover  possession  of  part 
of  these  estates  from  defendant  who  had  been 
in  possession  adversely  to  plaintiffs  for  more 
than  twenty  and  less  than  sixty  years : — Held, 
that  the  claim  of  plaintiffs  was  barred,  the 
statute  of  limitations  being  a  restrictive  and  not 
an  enabling  statute ;  that  the  rights  of  plain- 
tifBi  to  sue  to  recover  land  are  defined  by  s.  2 
of  the  statute  of  limitations ;  and  that  they 
cannot  sue  for  this  purpose  after  the  lapse  of 
twenty  years,  although  those  to  whose  estates 
they  succeed  could  have  dona  so  within  sixty 
years.  The  EeeUsiastieal  Commissioners  for 
England  v.  Sovie  (App.),  152 

— •  adnowUdgmtnt  taking  debt  out  of  tie  sta- 
tute: oonditunal  promise  to  p<^] — ^Defendant 
having  owed  plaintiffi  money  since  1865,  and 
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having  paid  no  instalments  since  1870,  in 
May,  1874,  -wrote  to  them  as  follows: — "Be- 
lieve me  that  I  shall  nerer  lose  out  of  sipht 
mj  obligations  towards  you ;  and  I  shall  be 
glad,  as  soon  as  my  position  becomes  some- 
what better,  to  begin  again  and  continue  my 
instalments."  It  was  proved  that  in  one  year 
and  one  year  only,  since  1874,  defendant's  in- 
come exceeded  its  amount  at  the  date  of  the 
promise  by  141. : — Held,  that  the  letter  con- 
tained not  an  nnconditional  acknowledgment  of 
the  debt  from  which  a  promise  to  pay  coald  be 
implied,  but  an  acknowledgment  coupled  with 
a  promise  conditional  on  defendant's  position 
becoming  somewhat  better,  and  that  the  con- 
dition had  not  been  fUfllled.  Ittyerhof  y. 
FrotUUsk  (App.),  43 


Mabixb  Insubamcb — intutanet  io  cover  Ion  oj 
Jreight :  mode  of  calculating  underwriter's  lia- 
bilUtf"] — ^Plaintiffs,  shipowners,  entered  into  a 
charter  party  by  which  they  were  to  receive 
ireight  for  their  ship  at  a  named  rate.  There 
was  also  a  provision,  that  if  any  of  the  cargo 
was  sea-damaged,  the  freight  on  such  portion 
should  be  only  two-thirds  of  the  named  rata. 
Plaintiffs  insured  with  defendants  for  a  sum 
"  to  cover  only  one-third  loss  of  freight  in  con- 
sequence of  sea-damage  as  per  charter-party." 
Part  of  the  cargo  was  sea-damdged,  and  plain- 
tifii)  having  only  received  two-thirds  freight 
on  that  portion  sued  defendants  for  the  differ- 
ence between  the  sum  received  and  the  full 
freight  on  that  part  of  the  cargo  : — Held,  that 
the  insurance  was  made  to  cover  the  difference 
between  the  fall  freight  which  might  be 
earned,  and  the  amount  actually  received ;  and 
therefore  that  the  plaintiffs  were  entitled  to 
recover  the  full  amount  claimed,  and  not  merely 
such  a  portion  of  the  loss  as  the  sum  for 
which  defendants  subscribed  the  policy,  bore 
to  the  whole  value  of  the  freight  which  might 
have  been  earned.  Griffitha  v.  Bramlfy -Moore, 
(App.),  201 


consiructice  total  lost :  abandonment :  notice 

qf,  when  tKcetsary] — ^Where  the  assured  has 
received  full  information  of  a  disaster  having 
occurred  to  an  insured  vessel,  of  such  a  nature 
as  to  cause  imminent  danger  of  her  becoming  a 
total  loss,  he  must  at  once  make  his  election  to 
treat  the  loss  as  con!>truetively  total,  and  must 
give  notice  of  abandonment  to  the  underwriters; 
and  he  is  not  excused  from  the  necessity  of 
giving  such  notice  by  the  fact  that  the  vessel 
has  been  subsequently  sold,  and  that  the  sale 
as  a  matter  of  fact  was  the  best  course  in  the 
interests  of  all  concerned,  and  that  no  advan- 
tage would,  in  the  circumstances  of  the  case, 
have  accrued  to  the  underwriters  from  such 
iia\iti6.—IiankUi  v.  Potter  (42  Law  J.  Rep.  C.P. 
169),  explained.  Kaltenbach  v.  Mackenzie 
(App.),  9 


—  action  by  assignee:  defence:  set-off:  counter- 
claim]— To  an  action  on  a  policy  of  insurance 
on  a  ship's  cargo  brought  by  the  assignee  of 
such  policy  in  his  own  name  by  virtue  of  the 
31  &  32  Vict.  c.  86,  defendant  may  set  off  any 
debt  which  he  might  have  set  off  if  the  action 
had  been  brought  in  the  name  of  the  person 
who  had  efiected  the  policy;  "any  defence"  in 
the  Ist  section  of  that  Act  not  being  confined 
to  a  defence  arising  on  the  policy  itself.  Fellas 
^  Co.  V.  The  Neptune  Manne  Imur.  Co.,  370 

Semble,  a  counter-claim  is  within  the  meaning  of 
the  words  "  any  defence  "  in  that  section.    Ibid. 


— -  re-insurance  against  fire:  declarations  of 
risk:  luage  of  underwriters'] — In  accordance 
with  an  agreement  entered  into  between  the 
filaintiffs,  a  marine  insurance  company,  and 
the  defendants,  a  fire  insuiance  company,  the 
defendants  subscribed  a  policy  whereby  they 
undertook  to  re-insure  the  plaintiffs  against 
loss  or  damage  by  fire  to  the  extent  of  60,0002. 
by  such  ships  as  might  be  declared  at  and  from 
certain  ports  to  destination,  the  policy  to  be 
subject  to  the  same  conditions  (as  far  as  they 
related  to  the  fire  risk  only)  as  the  original 
policy  or  policies,  and  would  pay  as'  might  be 
paid  thereon.  The  policy  provided  that  the 
arrangement  was  to  be  in  force  for  one  year 
from  the  Ist  of  October,  1876,  and  to  include 
only  such  vessels  as  were  coal-laden ;  the  policy 
to  be  supplemented  by  further  policies  on  like 
terms  should  the  amount  thereof  not  prove 
sufBcieut  for  the  year's  transactions.  This 
policy  becoming  exhausted  by  declaration  of 
risk,  the  defendants,  on  the  9th  of  July,  sub- 
scribed a  second  policy  similar  in  terms  to  the 
former  policy,  and  this  second  policy  becoming 
likewise  exhausted,  a  third  policy  was,  on  the 
25th  of  October,  subscribed  by  the  defendants, 
similar  in  terms  to  the  former  policies.  On  the 
7th  of  June  the  plaintiSs  insured  a  coal-laden 
ship,  the  Hampden,  and  there  was  a  loss  by  fire 
of  the  cargo  on  the  18th  of  September,  which 
would  have  been  covered  by  the  policy  of  in- 
surance if  the  risk  had  been  duly  decUuwl,  but 
through  the  negligence  of  the  plaintiffs'  manager 
the  risk  had  not  been  declared.  At  the  time 
the  third  policy  was  effected  the  plaintiffs  knew 
of  the  loss,  and  on  the  2nd  of  November  they 
declared  the  Hampden  and  claimed  for  a  lose. 
The  plaintiffs  having  brought  an  action  to  re- 
cover the  loss,  it  was — Held,  that  the  plaintiffii . 
were  entitled  to  recover,  for  that  the  defendants 
were  insurers  in  respect  of  a  marine  risk,  and 
as  such  subject  to  the  usage  of  underwriters, 
stated  in  Stephens  v.  The  Australasian  In- 
surance Company,  by  which,  in  the  case  of 
open  policies  on  ships  to  be  decleired,  the  policy 
attaches  to  the  goods  as  soon  as,  and  in  the 
order  in  which  they  are  shipped,  in  which  order 
the  assured  is  bound  to  declare  them,  and  in 
case  of  mistake  as  to  the  order  of  sbipmioit, 
the  ascuied  is  bound  to  rectify  the  deeluation 


Digitized  by 


Google 


Vol.  48.] 


INDEX. 


XVll 


vhich  may,  in  the  absence  of  fraud,  be  altered 
even  after  the  loss  is  known.  The  Jbnperial 
Marine  Inmrance  Co.  y.  The  Fire  Intunmce  Cor- 
poration (lam.),  424 

^— total  lost:  ealvageand  cosie:  r^ing:   in- 
turable  interest] — By  agreement  between  the 
plaintiff  and   "W.,   the   plaintiff  undertook  at 
nig    own  expense  and    risk  to  transport  the 
Cleopatra  obelisk  from  Alexandria  to  London, 
and    there    to   erect    it    uninjured.      In    the 
event  of  success  W.  was  to  pay  the  plain- 
tiff 10,0002.,  but  in  the  event  of  failure,  the 
plaintiff  was  to  incur  no  liability  to  W,    It 
was  calculated  that  the  10,0002.  would  no  more 
than  cover  the  expenses.    The  obelisk  was  de- 
livered to  the  plaintiff  by  the  Khedive  of  Egypt 
for  the  purpose  of  conveying  it  to  London ;  the 
plaintiff  expended  money  and  labour  in  pre- 
paring for  the  transport,   and  built  a  vessel 
called  the  Cleojaatra,  which  was  little  more  than 
an  iron  ease,  in  wUch  die  obelisk  was  stowed, 
and  in  which  iE  would  float,  and  agreed  with 
the  owners  of  the  steamship  Olga  to  tow  the 
Cleopatra,   with  the    obelisk  on    board,   from 
Alexandria  to  London  for    900/.     After   pay- 
ment of  this  sum  the  plaintiff  had  expended 
in    all    4,0002.   on    the   transport,  &c.      The 
plaintiff  next  effected  two  policies  of  insurance, 
against  total  loss  only,  with  the  defendants  re- 
spectively, the  first  of  which,  with  the  defend- 
ant Whitworth,  was  for  1,0002.  "upon  the  goods 
and  merchandise  in    the  good  ship  Cleopatra, 
iron  vessel,  containing  the  Cleopatra  obelisk. 
The  goods  and  merchandises,  &c.,  for  so  much 
as    concerns   the   assured    by    agreement   be- 
tween the  assured  and  assurers  in  this  policy, 
are    and    shall  be    valued    at    4,0002."    The 
seoond  policy  with   the    Sea  Insurance  Com- 
pany was  for  2,0002.  "  upon  any  kind  of  goods 
and  merchandises,  and  also  upon  the  body,  &c., 
of  and  in  the  good  ship  Cleopatra,  iron  vessel, 
conUining  the    Cleopatra  obelisk.      The  said 
ship,  &c.,  goods  and  merchandises,  &c.,  for  so 
much  as  concerns  the  assured  by  agreement  be- 
tween   the  assured  and   the  company  in  this 
policy,  are  and  shall  be,  vessel  and  obelisk, 
valued  at  4,0002."     The  suing  and  labouring 
clause  in  both  policies  was  as  follows : — "  And 
in  case  of  any  loss   or  misfortune  it  shall   be 
lawful  for  the  assured,  their  factors,  servants, 
and  assigns,  to  sue,  labour  and  travel  for,  in 
and  about  the  defence,  safeguard  and  recovery 
of   the  said  goods  and  merchandise,   or    any 
part  thereof,   without  prejudice  to  this  insur- 
ance,_to  the  charges  whereof  the  assurers  will 
contribute  each  one  according  to  the  rate  and 
quantity  of  bis    sum   herein  assured."    The 
Cleopatra  and  the  obelisk  left  Alexandria  in  tow 
of  the  Olffa;  a  severe  storm  was  encountered  in 
the   Bay  of  Biscay,  when  the   Olga  was  com- 
pelled to  cast  off  the  Cleopatra  and  take  her 
crew  on  board.    The  following  day  the  Cleo- 
faira    was  lost    sight    of,    and    after  vainly 
endeavouring  to  find  her,  the  O^a  came  on  to 
England  without  her.  Subsequently  the  steamer 
Vol.  48.— Q.B.,  C.P.  &  Exch.,  Index. 


Fitzimwriee  fell  in  with  the  Cleopatra  and 
succeeded  in  towing  her  into  Ferrol,  a  neigh- 
bouring port.  The  Court  of  Admiralty  awarded 
2,0002.  salvage  to  the  FiteTnaurioe ;  the  plaintiff 
had  to  pay — first,  the  salvage ;  second,  the  cost* ; 
third,  certain  expenses  in  refitting  the  Cleopatra 
at  Ferrol,  and  towing  her  thence  to  London. 
The  plaintiff  now  sought  to  recover  from  the 
defendants  the  several  amounts  under  these 
heads  of  expense: — Hdd,  that  both  policies  were 
on  the  ship  and  obelisk,  and  that  the  plaintiff 
had  an  insurable  interest  in  each  to  the  extent 
of  4,0002.,  which  was  sufSciently  described  in 
the  respective  policies.  That  the  defendants 
were  liable  to  the  plaintiff  for  the  2,0002.  paid 
as  salvage ;  for,  though  the  policies  were  against 
the  risk  of  total  loss  only,  the  Cleopatra  was 
only  saved  from  total  bss  by  the  services  of  the 
salvors,  and  the  defendants,  therefore,  having 
had  the  benefit  of  their  services,  were  bound  to 
indemnify  the  plaintiff  against  his  liability  in 
respect  of  them,  and  that  each  of  the  defendants 
were  bound  to  contribute  in  proportion  to  the 
amount  subscribed  by  them.  That  the  defend- 
ants were  not  liable  to  the  plaintiff  for  the  costs 
of  the  Admiralty  proceedings,  or  the  expenses 
of  refitting  the  Cleopatra  at  Ferrol  and  towage 
from  thence  to  England,  such  costs  and  expenses 
being  too  remote  to  be  covered  by  the  policies. 
Duron  v.  WAUmorth.  The  Same  v.  TAe  Sea 
Insurance  Company,  538 

—  broker's  lien  on  policies  for  premiums]~The 
plaintiff  employed  H.  &  Co.  to  insure  a  cargo.  S, 
&  Co.  employed  the  defendant  for  the  same 
purpose,  who  effected  the  policies  required. 
According  to  the  course  of  trade  monthly 
credits  ware  given  for  the  premiums  by  the 
defendant  to  S.  &  Co.,  and  by  S.  &  Co.  to  the 
plaintiff,  the  defendant  retaining  the  policies  in 
his  hands.  The  plaintiff  paid  S.  &  Co.  in  due 
course,  butS.  &  Co.  became  insolvent  beforo 
paying  the  defendant: — Held,  that  there  was 
nothing  in  the  contract  or  course  of  business 
inconsistent  with  the  common  law  right  of  an 
insurance  broker  to  a  lien  upon  policies  for  pre- 
miums due  thereon.  Fishery.  Smith (R.L.), ill 

Hdd  also,  that  the  lien  was  the  lien  of  the  de- 
fendant, and  was,  therefore,  not  discharged  by 
the  payment  to  S.  &  Co.    Ibid 

—  See  Shipping. 

KA.BKRT — prtteripiion:  right  to  prevent  sale  of 
marketable  articles  in  sh^  on  ■market  dot/]  — The 
right  of  the  owner  of  a  market  to  prevent 
tiiidesmen  from  selling  marketable  articles  iu 
their  shops  within  the  limits  of  the  franchise, 
without  paying  the  market  dues  in  respect 
of  such  sales,  is  not  unreasonable  and  may  be 
gained  by  immemorial  custom  or  prescription. 
The  grant  of  a  market  "  with  all  liberties  and 
free  cujitoms  to  such  a  market  belonging  "  does 
not  imply  such  a  right.  Ma^or,  Jidermen  and 
Burgesses  ofPenryn  v.  Best  (App.),  103 
C 
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In  an  action  for  the  infiingement  of  such  s  right 
in  respect  of  a  meat  market  -rithin  a  borough, 
it  -was  proved  that,  from  the  time  of  liyisg 
memory  np  to  1862,  butchers  having  shops 
within  the  borough  were  in  the  habit  of  closing 
their  shops  on  market  days  and  going  into  the 
market  to  sell  their  goods,  paying  stallage. 
That  in  1862  two  butchers  refused  so  to  close 
their  shops  but  submitted  on  actions  being 
brought,  and  afterwards  paid  the  market  dues 
for  what  they  sold  in  their  shops  on  market 
days;  and  that  the  defendant  bad  paid  dues 
in  like  manner  for  some  time  before  the  year 
1876  when  he  declined  to  continue  the  pay- 
ment : — I^ld  (reversing  the  judgment  of  the 
Exchequer  Division),  that  there  was  evidence 
from  which  the  jary  might  find  that  the 
plaintifb  had  established  t^eir-right  to  prevent 
the  owners  of  butchers'  shops  fh>m  selling  in 
them  on  market  days  without  paying  market 
dues.    Ibid, 

—  See  Negligence. 

HiSTKB  AND  Skbtamt — {oM  o/  urviet :  tertant 
passenger:  negligeTtce  <(f  railway  company: 
damagtt  to  master'] — A  master  cannot  maintain 
an  action  per  quod  servitium  amisit  against  a 
railway  company  for  an  injury  to  his  servant 
whilst  a  passenger  on  the  company's  railway, 
caused  by  neglect  of  their  duty  to  carry  safely 
the  servant  according  to  their  contract  with 
him  as  such  passenger,  unless  the  master  was  a. 
port^  to  the  contract.  But  where  the  servant 
IS  injured  by  the  negligence  of  another  railway 
company,  not  party  to  the  contract,  in  running 
their  train  against  the  train  in  which  the  ser- 
vant is  such  passenger,  the  master  can  main- 
tain an  action  quod  lereitiam  amitit  against 
such  other  company.  Berringer  v.  Ths  Great 
Eastern  Railtoay  Company,  400 

Mbasttss  of  Dakages.    Sea  Sale  of  Chattel. 

Meroeb.    See  Partnership. 

MKTROtoLis  MjLXA.aY.xssn:— obligation  of  vestry 
to  remove  dust,  ^c.,  from  houses :  contract  of 
sale  of  dust  and  refuse] — By  the  Metropolis 
Management  Act,  I85o,  s.  127,  a  duty  is  im- 
posed on  a  vestry  of  collecting  and  removing 
nil  dirt,  ashes,  rubbish  and  filth  in  or  under 
houses  and  places  within  their  parish.  Plaintiff 
contracted  with  defendants  for  the  purchase 
of  the  dust,  filth  and  refuse  which  should  be 
collected  by  their  servants  from  the  houses, 
&C.,  in  the  parish  of  P.  In  mch  house  there 
was  a  receptacle  called  a  dust-bin,  the  contents 
of  which  were  put  into  baskets  by  the  sca- 
vengers, and  thence  into  carts  by  the  vestry, 
and  conducted  to  the  brickfields  of  the  plaintiff. 
The  dust-bins  contained,  in  addition  to  dnst,  a 
number  of  articles  known  as  "  tots,"  of  more 


or  less  value,  thrown  away  by  the  occai»ers  of 
the  houses  or  their  tenants,  for  the  pnipoie  of 
being  taken  away  by  the  dust  carts  and  got  rid 
of: — Held,  that  the  plaintiff  was  not  entitled  to 
these  "  tots"  under  the  terms  of  his  contract  with 
the  vestiy,  inasmuch  as  there  was  no  obligation 
on  the  part  of  the  latter  under  18  &  19  Viet  e. 
120.  s.  125,  to  remove  them,  and  the  oontiBCt 
must  be  construed  to  indnde  only  (oeh  things 
as  the  vestry  ware  compelled  by  the  statntA 
to  take  away.  CoUiiu  v.  Paddington  Vestry,  S45 

^-^  members  of  vestry :  churchharden :  disquaU- 
fioation:  bankruptcy] — The  disqualification  of 
the  members  of  vestries  provided  by  section  54 
of  the  Metropolis  Management  Act,  1855,  on 
their  becoming  bankrupt,  applies  to  the  church- 
wardens as  well  as  to  elected  members.  Leftley 
V.  Monnington,  543 

— ^  district  rate :  inequality  of  benefit :  exemp- 
tion of  part  of  a  parish.  The  Queen  v.  Tke 
London,  Brighton  and  South  Coast  Bail,  Co. 
(M,C.  116),  644 

—  paving :  owner  of  land  bounding  or  abutting 
on  a  street :  "  street."  2^«  London,  Brighton 
and  South  Coast  Bailway  Company  v.  ne 
Vestry  of  St.  Giles,  Cambeneell  (M.C.  186),  768 


MaTBOFOUTAN  BiTiUJiHa — dan^rous  structures: 
"  owner "  of  building :  liability  for  repair  of 
district  church  :  churah  building.  2'he  Qiteen  v. 
Lee  (M.C.  22),  109 

Mines— coal  mine:  neglect  of  general  rules: 
liability  of  agent  as  well  as  manager.  Wynne 
V.  Forrester  (M.C.  140),  679 

Mobtoaose.    See  Stamp.    Staying  Proceedings. 

MoRTGAOOB  AND  HoKTOAaKB— right  of  mortgagor 
to  sue  in  respect  of  injury  to  mortgaged  pro- 
perty :  joinder  qf  parties :  nonjoinder  no  bar  to 
aeaon] — A  mortgagor  in  possession  of  the  bene- 
ficial interest  in  a  covenant  can  sue  for  an  in- 
junction against  the  person  on  whom  the 
burden  of  the  covenant  bes,  to  restrain  a  breach 
of  the  duty  thereby  imposed,  without  joininj; 
the  mortgagee  as  plaintiff  in  the  action.  Fair- 
clough  V.  Marshall  (App.),  146 

The  nonjoinder  of  a  necessary  plaintiff  is  no  bar 
to  an  action,  and  therefore  when  a  plaintiff  i.<< 
wanting  judgment  ought  not  to  be  entered  for 
defendant,  but  the  proper  party  should  be  joined 
under  Order  XVI.  rules  13,  17.    Ibid. 


McNiciPAi.  EtBcrioK— infringement  of  secrecy: 
communication :  means  of  knowing.  Stana- 
noughl  V.  Hazeldine  (M.C.  89),  420 


— —  See  Corrupt  Practices. 
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enotion  in  marhtt  ]^tui*\ — ^Defendants,  owners 
of  a  market  for  the  sale  of  cattle,  had,  some 
three  years  before  action,  erected  some  railings 
round  a  statue  in  the  street  of  the  town  where 
the  market  was  held,  and  near  to  the  site  which 
plaintiff,  who  was  in  the  habit  (^bringing  catUe 
to  the  market,  occupied  and  paid  a  toll  for.  A 
cow  of  plaintilfs'  was  killed  in  trying  to  jump 
the  railings,  and  in  an  action  brought  against 
defendants  to  recover  damages  for  her  loss, 
the  jurjT  found  that  the  railings  were  of  insuffi- 
cient height : — HeU,  by  Lush,  J.,  on  further  con- 
sideration, that  plaintiff  was  entitled  to  re- 
coTer ;  on  the  ground  that  the  owners  of  the 
madcetwere  nnder  an  obligation  to  Iwep  the 
market  place  free  from  danger  to  those  who 
lawfully  frequented  it ;  and  tlut  by  erecting  the 
railings  of  insufficient  height  they  had  been 
goiltyof  a  misfeasance,  resulting  in  damage  to 
plaintiff)  who  was  not  a  mere  licensee  of  a 
particular  site,  but  entitled  to  use  the  whole  of 
the  market-place  subject  to  the  regulations  and 
control  of  the  owners.  Xoarr.  T%e  Mayor,  ^c,  of 
DarUngton,  143 

dangerous  ariide :  duty  attaching  to  ma- 
nagement o/l— The  defendant,  a  gas  fitter, 
was  employed  by  M.  &  Co.  to  repair  a  gas- 
meter  in  a  cellar  on  their  premiseB.  In  older 
to  repair  the  meter  the  defendant  took  it  away, 
replacing  it  by  a  temporaiy  connection  consist- 
ing of  a  flexible  tube,  one  end  of  which  was 
poshed  into  the  inlet  pipe,  and  the  other  end 
into  a  pipe  communicating  with  the  honae.  The 
plaintiff,  a  servant  of  M.  &  Co.,  whose  duty  it 
was  to  light  the  gu  in  the  cellar,  afterwards 
went  there  with  a  light  and  was  iqured  by  an 
explosion  of  gas  which  immediately  ensned. 
The  jury  having  found  that  the  defendant  was 
negligent  in  doing  the  work,  and  that  the  acci- 
dent proceeded  entirely  from  the  defendant's 
negli^nee,  it  was  held,  that  the  defendant  was 
liable.    Parry  v.  Smith,  731 

Nbw  TaiXL — inadequacy  of  damaget:  action  for 
penonal  it^ury]-—A  new  trial  may  be  granted 
for  inadequacy  of  damages  in  an  action  for 
personal  injuries  where  the  Coort  is  of  opinion 
that  from  the  circumstances  of  the  case  the 
dam^B  are  unreasonably  small.  PhiU^  r. 
T/w  London  and  South  Wettern  Sail.  Co.,  693 

No>wojNDEB.    See  Mortgagor  and  Mortgagee, 

NoncB  TO  Quit.    Sws  Landlord  and  Tenant. 

— ^  See  Master  and  Servant.  Railway  Company. 

NuuiLMCB — duty  to  neighbour:  tree  poiionout  to 
cattle:  liahUity  to  prevent  encroachment  of 
branchet] — An  occupier  of  land  adjoining  a 
meadow,  where  cattle  are  pastured,  who  grows 


a  tree  likely  to  be  eaten  by  cattle,  and  poisonous, 
if  eaten,  must  keep  it  within  his  own  boun- 
daries, and  if  he  does  not.  do  so  is  prima  facie 
answerable  for  the  death  of  the  cattle  caused 
by  their  browsing  on  branches  which  project 
beyond  his  boundaries. — Fletcher  v.  Bylande 
applied.  Croahurai  v.  J%«  Burial  Board  of 
Amenham,  109 

"StkSUWSim— county  vote:  deecription  of  guali— 
ficaiion  :part  of  property  parted  luith :  amend- 
ment]— l^e  description  of  the  qualification  of 
a  county  voter  in  the  fourth  column  of  the  re- 
gister consisted  of  fifteen  specified  plots  of  land 
on  the  Victoria  estate.  He  had  in  fact  parted 
with  fourteen  of  these  plots,  but  the  plot  which 
he  retained  was  of  sniS^ient  qualifying  value 
to  confer  the  frandiise: — Held,  that  the  Re- 
vising Barrister  had  power  and  ought  to  have 
amended  by  striking  out  the  surplus  plots. 
Smith  v.  mxdston,  84 

Se»Me,  that  since  28  &  29  Vict  c.  38.  s.  6,  the 
Revising  Barrister  must  confine  the  objector  to 
the  particular  column  and  grounds  of  objection 
specified  in  the  notice  of  objection.     Ibid. 

-^—county  vote:  tlffeetion  to  penon  on  Uet  qf 
daimante:  froof  cf  oimm]— Where  the  name 
of  a  person  inserted  in  the  list  of  claimants  for 
a  county  is  objected  to,  the  revising  barrister 
has  only  to  consider  whether  the  claimant  is 
entitled  to  be  on  the  list  "in  respect  of  his 
qualification  described  on  «uch  list ;  "  he  is  not 
to  require  proof  of  due  notice  of  the  claim, 
for  that  is  a  matter  between  the  claimant  and 
the  overseers. — Dames  v.  Hopkins  (27  Law  T. 
Rop.  O.F.  6),  followed.  Leonard  v.  Alloways,  81 

borough   vote :    rating  qual\fieation :   owner 

paying  rates  by  agreement  with  occupier']  — Sec- 
tion 19  of  32  &  33  Vict.  c.  41,  enacts  that— 
"The  overseers  in  making  out  the  poor-rate 
shall,  in  every  case,  wheUier  the  rate  is  col- 
lected from  the  owner  or  occupier,  or  the 
owner  is  liable  to  the  payment  of  the  rate  in- 
stead of  the  occupier,  enter  in  the  occupier's 
column  of  the  rate  book  the  name  of  the  occupier 
of  every  rateable  hereditament,  and  such  occu- 
pier shall  be  deemed  to  be  duly  rated  for  any 
qualification  or  franchise  as  aforesaid:" — 
Held,  that  this  clause  applies  not  only  to  cases 
where  the  owner  is  "  liable  "  by  agreement  with 
the  overseers  under  section  3,  or  by  order  of  the 
vestry  under  section  4  of  the  same  Act,  but  also 
to  cases  where  the  owner  is  liable  by  agreement 
with  the  occupier  to  pay  the  rates.  Barton 
v.  ne  Town  Clerk  qf  Birmingham,  87 

The  same  section  provides  that — "  any  occupier 
whoso  name  has  been  omitted  shall,  notwith- 
standing such  omission  and  that  no  claim  to  bo 
rated  has  been  made  by  him,  be  entitled  to  every 
qualification  and  franchise  depending  upon 
rating,  in  the  same  manner  as  if  his  name  had 

.  not   Men  se  omitted."    H.  had,    during    the 
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qualifying  period,  resided  within  the  borough, 
and  had  occupied,  aa  yearly  tenant,  a  set  of 
rooms  aa  a  "counting-house  "  within  the  mean- 
ing of  2  Will.  4.  c.  45.  8.  27.  This  set  of 
rooms  was  one  of  several  separate  sets  in  the 
same  house  which  were  similarly  occupied. 
The  landlord,  who  himself  occupied  part  of  the 
premises  but  did  not  sleep  there,  paid  all  rates 
for  the  whole  house,  and  nis  name  appeared  on 
the  rate  book  as  occupier.  H.  had  not  claimed 
to  be  rated  or  tendered  payment  of  any  rates ; 
nor  was  his  name  entered  in  the  book.  The 
rent  paid  by  H.  was  more  than  it  otherwise 
would  haye  been,  in  consideration  of  the  landlord 
paying  the  rates : — Beld,  that  the  landlord  was 
■'  liable  to  the  [MTment  of  the  rate  instead  of 
the  occupier  "  within  the  first  part  of  section  19, 
and  that  H.  was  entitled  to  the  fhmchise  by 
virtue  of  the  proviso  at  the  end  of  the  section. 
Ibid. 
Cross  r.  AUop  (40  Law  J.  Rep.  C.P.  63),  dis- 
tinguished. Smith  V.  Tht  Overseers  of  Seghill 
(44  Law  J.  Rep.  H.C.  114),  followed.  IbM. 

Pabuajihnt  (continued) — borough  vote:  payTnent 
of  poor-rates  by  landlord :  poor-rate  assessment 
and  collection  act :  deductions  alloteed :  notice  m 
writing  to  overseen  a  condition  precedent :  viaiver] 
— It  is  a  condition  precedent  to  the  overseers  of 
a  parish  being  empowered  to  make  any  abate- 
ment or  deduction  from  a  poor-rate  under  section 
4,  snb-aection  2  of  the  Poor  Rate  Assessment  and 
Collection  Act,  18S9  (32  &  SSVict.  c.  41),  that 
the  owner  of  the  rateable  hereditaments  should 
give  notice  to  such  overseers  in  writing  that 
he  is  willing  to  be  rated  in  respect  of  all  such 
hereditaments  of  which  he  is  owner,  whether 
the  same  be  occupied  or  not;  and  the  giving  of 
Kuoh  notice  is  a  matter  which  cannot  be  waived 
by  the  overseers  who  are  in  discharge  of  a  pub- 
lic duty.  Therefore  where  no  such  notice  was 
given,  but  the  owner  (pursuant  to  an  agree- 
ment with  his  tenant,  the  occupier,)  paid  the 
poor-rate  made  in  respect  of  the  house  the 
tenant  occupied,  and  was  allowed  by  the  ovei^ 
seers  a  deduction  from  the  rate  not  exceeding 
the  limit  given  by  such  section  4,  sub-section  2, 
but  which  deduction  was  not  authorised  by  any 
other  clause  in  the  Act,  it  was  held  that  there 
had  not  been  such  a  payment  of  poor-rate  as 
was  by  the  Act  to  be  deemed  a  payment  of  the 
full  rate  by  the  occupier  for  the  purpose  of  the 
franchise,  and,  consequently,  that  such  occupier 
was  not  entitled  to  the  borough  franchise  under 
section  3  of  the  Repre.ientation  of  the  People 
Act,  1867.    Bennett  v.  Mkina,  95 

bonmgh  vole :  notice  of  ofrjection  :   service : 

poor-rate  collector]— Sotica  ot  objection  to  the 
name  of  the  appellant  being  retained  on  the 
list  of  voters  for  the  borough  of  Bedford,  was 
sent  to  the  office  of  the  collector  of  poor-rateK, 
apjraisted  by  the  guaidiaDs  of  the  poor  of  five 
parishes,  conatitatiug  th*  braoogb  of  Bedford. 
The  roUectw  was  in  the  babit  of  discharging 


all  the  ordinary  overseer's  duties,  including  that 
of  making  up  the  lists.  He  transacted  the 
whole  of  the  business  connected  with  the 
poor-rates  and  the  preparation  of  the  list  of 
voters  at  his  said  office,  which  was  within  the 
borough,  where  all  the  parish  books  were  kept, 
and  all  notices  of  claims  and  objections  were 
sent.  The  collector  produced  such  notices  to  any 
voter  requiring  to  see  them,  and  also  attended 
to  produce  them  at  the  Revising  Barrister^s 
Court.  The  overseers  did  nothing  whatever 
besides  receiving  notice  of  claims  and  objec- 
tions if  sent  to  them,  and  signing  the  usts 
which  the  collector  produced  to  them,  and 
there  was  no  other  office  in  the  borough  whan 
any  parish  business  was  transacted : — Held, 
that  the  collector's  office  was "  the  place  for 
transacting  parochial  business"  within  6  Vict, 
c.  18.  s.  101,  and  t,hat  the  notice  was  duly 
served.  And,  Bemble,  that  the  collector  was  a 
person  executing  the  duties  of  overseers  of  the 
poor  within  that  section.   Greeny.  Mepham,9i 

Parties — adding  plaintiff  icUhout  his  consent] — 
Where  an  official  liquidator  of  a  company,  suing 
upon  a  guarantee  of  defendant  equitably  as- 
signed to  the  company,  sought  to  add  the 
assignor's  name  aa  plaintiff  without  evidence  ot 
his  consent  or  tendering  him  an  indemnity,  the 
Court  refused  to  allow  the  name  to  be  added. 
2\rquandT.  Fearon,  341 

change  of  bg  death :  sureieal  of  cause  of 

action  to  administratrix] — Plaintiff  who  had 
obtained  a  verdict  in  an  action  to  recover 
money  paid  for  shares  which  proved  to  be  of 
no  value,  and  which  he  had  been  induced  to 
take  on  the  faith  of  a  fraudulent  prospectus 
issued  by  defendants,  died  pending  an  appeal, 
and  his  administratrix  sought  to  be  add«l  as 
n  party  to  the  action  in  his  place : — Held 
(affirming  the  decision  of  the  Common  Pleas 
Division,  46  Law  J.  Rep.  C.P.  636),  that  the 
cause  of  action,  being  one  which  diminished 
the  value  of  the  personal  estate  in  the  hands 
of  the  administratrix,  survived,  and  that  the 
administratrix  was  rightly  added  as  a  party  to 
the  action  under  Order  L.  T\egeross  v.  Gremt 
(App.).  1 

joinder  of  piaiiUiffs:  claim  by  indorsee*  of 

bHi  joined  tt>ith  claim  by  rfroawr]— S.,  indorsee 
of  a  bill  of  exchange,  sued  defendant  as  acceptor, 
the  writ  being  specially  indoraed  under  the  Bills 
of  Exchange  Act.  Defendant  obtained  leave  to 
defend  on  an  affidavit  denying  the  acceptance. 
S.  thereupon  joined  P.,  the  drawer  of  the  bill,  aa 
co-plaintiff,  and  the  plaintiffs  then  delivered  a 
joint  statement  of  claim  which  alleged  that  F. 
sold  goods  to  the  defendant  in  respect  of  which 
002.  was  due  on  the  3rd  of  January;  that  on 
that  day  F.  drew,  and  the  defendant  accepted  a 
bill  of  exchange  for  63/.  14<.,  iriiieh  was  dis- 
honoured, and  that  afterwards  aoadier  similar 
bill  waa  gives  for  the  same  sum  with  expenses, 
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which  F.  indorsed  to  S. ;  ^that  this  last-men- 
tioned  bill  became  dne  on  the  17th  of  Angnst, 
bat  that  "  the  defendant  has  not  paid  it  nor  has 
he  paid  for  the  said  goods  in  respect  whereof 
the  said  bills  were  dmwn  and  accepted": — 
Held,  that  this  joint  claim  was  embarrassiog 
and  must  be  struck  out.  Smith  y.  Bichard- 
ton,  140 

^—  nibttitttiion  or  addition  of  other  plain- 
tiffs]— Flaintifis  contracted  with  a  restry  to 
pare  a  public  road  with  asphalte  and  to  keep 
the  pavement  in  repair  for  fifteen  years,  the 
pavement  when  laid  to  be  the  property  of  the 
Testiy.  Shortly  after  the  pavement  was  com- 
pleted defendants,  acting  under  statutory  powers, 
laid  down  a  tramway  along  the  pavement,  but 
so  constructed  and  maintained  tneir  tramway 
as  to  occasion  unnecessary  damage  to  the  pave- 
ment. It  being  doubtful  whether  an  action, 
commenced  by  the  plaintiffs  against  the  defend- 
ants on  the  above  facts,  was  brought  in  the 
name  of  the  right  plaintifiTs,  the  Ciourt,  under 
Bules  of  Court,  Order  XVI.  rule  2,  ordered  the 
vestry  to  be  added  or  substituted  as  plaintiffs, 
on  the  terms  that  the  vestry  was  to  be  indem- 
nified by  the  original  plaintiffs  for  all  coets 
and  expenses.  Vol  De  Traveri  Asphalte  Pavinff 
Co.  (£iOT.)  V.  London  Tramieays  Co.  {Lim.),  812 

"SixnnxgBit— carried  on  in  the  namt  of  an 
individual  member:  bill  of  exchange:  lia- 
bility of  dormant  partners:  onus  of  proof] 
— Where  a  partnership  is  carried  on  in  Uie 
name  of  an  individual  member  of  it,  any  note 
or  other  obligation  signed  by  such  individual 
member  in  his  name  is  prima  facie  presumed 
to  be  the  note  of  the  individual  and  not  of 
the  partnership.  Flaintiffi  sued  the  defend- 
ants, Beatson  and  Mycock,  on  two  bills  of 
exchange :  one  drawn  by  K.  on  W.,  and  in- 
dorsed "  William  Beatson ; "  the  other  drawn 
by  C,  addressed  to  "llr.  William  Beatson, 
Chemical  works,  Rotherham,"  and  accepted 
and  indorsed  "William  Beatson."  B^ore 
January,  1878,  Beatson  had  carried  on  the 
business  of  a  chemical  manufacturer  at  Bother- 
ham.  On  the  1st  of  January  the  two  defend- 
ants entered  into  a  partnership  in  the  same 
business,  on  the  terms  that  the  style  of  the 
firm  was  to  be  "  William  Beatson,"  that 
Beatson  was  to  have  the  whole  management 
of  the  business,  and  that  neither  partner  should 
have  authority  to  draw,  endorse  or  accept  bills 
without  the  previous  consent,  in  writing,  of  the 
other.  Beatson  had  kept  an  account  at  the 
Botherham  bank  for  several  years:  after  the 
formation  of  the  partnership  no  change  was 
made  either  in  the  heading  of  the  account  at 
this  bank,  or  in  the  method  of  keerang  it.  It 
was  headed  "W~illiam  Beatson,  Esq."  The 
firm  had  no  separate  account.  The  bills  sued 
on  were  dated  respectively  the  6th  and  18th 
of  March,  1878,  and  were  renewals  of  earlier 
bills,  originating  in   accommodation    transac- 


tions, between  Beatson  and  C,  K.  and  W. 
The  bills  were  endorsed  and  accepted  by  Beat- 
son  without  the  knowledge  of  Afycook.  The 
proceeds  of  the  bills  went  into  the  account  at  the 
Botherham  bank,  and  Beatson  drew  on  this 
account  from  time  to  time  for  goods  supplied  to 
the  business,  but  his  account  with  the  bank  was 
overdrawn ;  and  he  had  drawn  out  of  the  ac- 
count, for  his  ovrn  purposes,  a  much  larger 
sum  than  was  brought  into  the  account  by  the 
proceeds  of  the  bills  in  question.  The  plaintiffs 
who  had  discounted  the  bills  on  the  14th  and 
1 8th  of  March  respectivelv  never  heard  of  the 
existence  of  any  partnership  until  four  months 
afterwards,  and  knew  nothing  of  Mycock  till 
then  : — Held,  that  Mycock  was  not  liable  on 
the  bills  as  dormant  partner.  Iht  Yorkshire 
Banking  Company  t.  Beatson  and  Mycock,  428 

debt:  joint  and  several  liability :  judgment 

recovered  against  one  partner:  merger  of  debt  iu 
judgment] — ^The  appellants  recovered  judg- 
ments against  W.  &  Co.  for  breach  of  contracts, 
in  respect  of  which  the  respondent  was  a  partner 
with  W.  &  Co.  and  jointly  liable  to  the  ap- 
pellants. W.  &  Co.  became  bankiupts,  and  the 
appelhints  having  received  a  dividend  in  the 
bankruptcy  sued  the  respondent  for  the  balance 
due  upon  the  contracts : — Held,  that  there  was 
no  principle  of  equity  which  would  prevent  th 
operation  of  the  rule  laid  down  in  King  v. 
Hnare  (13  Mee.  &  W.  404  ;  s.  c.  14  Law  J.  Bep. 
£xch.  29),  that  jud^ent  recovered  against  one 
1  r  more  of  several  joint  contractors  is  a  bar  to 
an  action  upon  the  same  contract  against  the 
others.  Kendall  and  others  v.  Hamilton  (H.L.), 
705 

The  expression,  that  partnership  debts  are  in 
equity  joint  and  several,  is  only  to  be  taken  «tii 
modo,  that  is  to  say,  as  meaning  that  there  ia 
no  survivorship  of  liability  in  favour  of  a  de- 
ceased partner.    Ibid. 

Held  alio  {dissentinite  Lokd  Penukce),  that  the 
abolition  of  pleas  in  abatement  under  the  Judi- 
cature Acts  did  not  take  away  the  right  of  a 
defendant  to  insist  on  his  co-contractors  being 
joined  as  defendants,  and  consequently  did  not 
affect  the  validity  of  the  rule  in  King  v. 
Hoare.     Ibid. 

P<T  LoBD  Penzancb.  Under  the  Judicature 
Acts  a  defendant  has  no  longer  an  absolute 
ripiht  to  insist,  by  plea  in  abatement  or  other- 
wise, on  being  sued  together  with  his  co-con- 
tractors or  not  at  all ;  and,  inasmuch  as  that 
right  formed  the  ground  of  the  rule  in  King  v. 
Hoare,  that  rule  is  no  longer  law.  Ibid. 

FsKALTiBg  — judgment  obtained  by  covin  and  col- 
lusion no  bar  to  tubseguent  bona  fide  action : 
evidence  of  covin  and  ootfusion]— Defendants 
kept  the  Brighton  Aqnarium  open  to  the  public 
on  Sunday,  the  16th  of  August,  1875,  thereby 
incurring  a  penalty  under  21  Geo.  3.  c  49. 
Plaintiff  issued  his  writ  in  an  action  to  Recover 
the  penalty  on  the  17th  of  April,  omitting  to 
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specify  in  the  writ  the  Sunday  in  respect  of 
which  the  action  was  bronght.  Defendants 
continued  to  keep  the  Aquarium  open  every 
Sunday  up  to  and  including  Sunday,  the  17th 
of  October.  On  the  20th  of  October  a  writ  was 
issued  in  the  name  of  one  B.,  claiming  penalties 
in  respect  of  all  the  Sundays  from  the  16th  of 
August  to  the  17th  of  October,  both  inclusive, 
and  judgment  was  signed  by  de&ult  in  E.'s 
action  on  the  28th  of  October.  Defendants 
pleaded  this  judgment  in  bar  of  plaintiff 's  action. 
Beply,  that  the  judgment  was  obtained  by 
conn  and  collusion.  It  was  proved  that  It.'s 
action  was  brought  at  the  request  of  defend- 
ants; that  defendants'  solicitor  instructed 
another  solicitor  to  carry  it  on  in  the  name  of 
R. ;  that  it  was  intended  to  protect  defendants 
from  any  other  actions  for  penalties  in  respect 
of  those  Sundays,  and  also  to  ascertain  whether 
the  Home  Secreta^  would  remit  the  penalties 
under  38  &  89  Vict.  c.  80,  and  that  there 
was  an  understanding  between  R.  and  defend- 
ants that  he  should  not  enforce  the  judg- 
ment:— Hetd,  that  the  judgment  obtained  in 
R.'s  action  was  no  bar  to  plamtiff 's  action,  R.'s 
action  being  a  nullity,  having  been,  in  fact, 
bronght  by  defendsjits  against  themselves. 
HM  also,  by  Cottoit,  LJ.,  and  Thesiqbr,  L.^., 
that  there  was  ample  evidence  of  covin  and  col- 
lusion on  the  part  of  R.  and  defendants. 
Girdltitont  v.  The  SriglUon  Agvarium  Ompany 
(Ap^),  378 

Phnaltibs  (continued)— Company :  delivery  of  list 
of  members  to  registrar  witiin  fourteen  days 
after  general  meeting :  necessity  to  prove  holding 
of  general  meeting.  The  Queen  v.  NewUm 
(M.C.  77).852 

PBTiTtoir  OF  RiOKT— r^A<  qf  crown  to  discovery 
of  doewneiUi] — The  Crown  is  entitled,  under 
the  provisions  of  the  Petitions  of  Right  Act, 
1860,  and  the  Rules  of  Court,  1875,  to  dis- 
covery of  documents  by  a  suppliant  in  a  petition 
of  right     Tomliae  v.  The  Queen  (App.),  463 

Phabsiact  A.at—aah  ojpoisom  by  unqualified  per- 
tons:  applieationofttaiuteto  corporations:  <K- 
tion  for  penalties]— Bj  31  &  32  Vict,  c  121.  s. 
1,  it  is  enacted  that  "  it  shall  be  unlawful  for 
any  person  to  sell  or  keep  open  shop  for  re- 
tailing, dispensing  or  compounding  of  poisons, 
unless  such  person  shall  bo  a  pharmaceutical 
chemist  or  a  chemist  or  druggist  within  the 
meaning  of  this  Act"  By  section  16  a  penalty 
is  imposed  on  "  any  person  "  for  selling  poisons 
or  keeping  open  shop  tor  the  sale  of  poisons 
in  contravention  of  tne  Act  Defendants  were 
a  limited  company  registered  in  1878  under 
the  Companies  Actis  and  formed  for  the  purpose 
of  purchasing  and  acquiring  the  trade  of  a 
wholesale  and  retail  grocer  and  general  ware- 
houseman then  carried  on  by  M.  The  business 
of  the  company  indoded,  amongst  other  de- 
partments for  the   sale  of  various  goods,  a 


drug  department,  which  was  on  open  shop  for 
the  retailing,  dispensing  and  compounding  poi- 
sons within  the  meaning  of  31  &  82  Vict,  c  121. 
The  business  of  this  particular  department  was 
conducted  by  L.,  with  the  aid  of  two  qualified 
assistants.  L.  was  a  pharmaceutical  chemist  or 
a  chemist  and  druggist,  and  was  also  a  share- 
holder, but  he  acted  as  a  servant  of  the  company 
and  was  paid  a  salary  or  wages.  Neither  the 
managing  director  or  any  other  shareholder 
were  qualified  to  sell  poisons : — Held,  that  de- 
fendant company  was  included  under  the  term 
"person,"  and  was  liable  accordingly  to  a 
penalty  under  31  &  82  Vict  c.  121,  for  having 
sold  poisons  and  kept  open  shop  for  the  sale  of 
poisons  in  contravention  of  that  Act.  The  Phar- 
maceutical Society  v.  The  London  and  Provincial 
Supply  Association  (Lim.),  387 

PiiBADiNQ — action  for  recovery  of  land:  setting 
out  title:  "material  facts"] — In  an  action  for 
the  recovery  of  land,  where  plaintiff  claims  by 
devolution  from  an  alleged  predecessor  in  title, 
it  is  not  necessary  to  set  out  the  whole  of  plain- 
tift's  title  in  the  statement  of  claim,  but  it 
must  state  the  nature  and  effect  of  the  doen- 
ments  uqder  which  plaintiff  claims,  'and  such 
material  facts  in  his  pedigree  as  he  relies  upon 
to  establish  his  rignt.  PhUippe  r.  Philips 
(App.),  136 

eounter-claim :    amendment] — Order   XVIL 

rule  6,  which  empowers  a  claim  against  a  person 
as  executor  to  be  joined  with  a  claim  against 
him  personally,  does  not  include  a  counter- 
claim, and  a  defendant  will  not  be  allowed  in  an 
action  by  a  plaintiff  in  his  own  right  to  join  a 
counter-claim  against  pluntiff  in  his  r^re- 
sentative  character  as  executor  or  administrator 
with  a  counter-claim  against  him  persooaUy, 
especially  if  it  will  embarrass  the  tiial  of  the 
action.  Where,  however,  such  a  counter-chum 
can  be  amended  by  striking  out  so  much  of  it  as 
relates  to  the  claim  against  plaintiff  in  hisrepn- 
sentative  character,  the  Court  under  Order 
XXII.  rale  9,  wiU  order  it  to  be  so  amended 
instead  of  ordering  it  to  be  struck  out  alto- 
gether.   Macdonald  v.  CaringUm,  179 

—^  setting  out  words  of  KM]— Notwithstand- 
ing Order  XIX,  rules  4  and  24,  the  precise 
words  alleged  to  be  libellous  must  be  set  out  in 
a  statement  of  claim  for  liboL  Harris  t. 
Warre,  310 

—  contract:  statute  of  frauds] — Where  a  de- 
fendant relies  on  the  Statute  of  Frauds  as  a 
defence  to  an  action  he  must  not  only  state  in 
his  statement  of  defence  that  he  relies  on  such 
statute,  but  the  facts  which  make  the  statute 
applicable  must  distinctly  appear  on  the  plead- 
ings. To  an  action  for  goods  sold  and  deb  vered 
and  for  work  and  labour,  a  statement  that  the 
defendant  will  avail  himself  of  the  statute  29 
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Charles  2.  cap.  3,  irithout  stating  iacts  which 
would  bring  the  case  within  the  atatnte  ~  was 
oidwed  to  be  strnck  out  as  embaraassiDg. 
Pulltn  T.  SmIu*,  394 

—  practice:  rules  oj  the  tupreme  eouri  : 
agreement,  how  to  bejUeaded] — SenMe. — ^When- 
ever in  any  pleading  an  agreement  is  alleged,  it 
is  not  sufficient  generally  to  aver  the  existence  of 
an  agreement,  and  to  state  its  effect ;  but  the 
pleading  should  state  whether  the  agreement 
relied  on  is  in  writing  or  by  parol,  or  the  result 
of  a  series  of  documents.  Turqiiand  and  the 
Capital  and  Counties  Bank  r.  Fearon 
(App.),  703 

— —  See  Practice. 

Plbdob — rights  of  pledgee :  re-delivery  obtained  by 
fraud  of  pledgor :  innocent  transferee  for  valve] 
—The  plaintiffs  lent  to  the  firm  of  D.  Sc  Sons 
their  acceptances  for  11,6002.  (for  which  D.  & 
Sons  undertook  to  provide  at  or  before  ma- 
turity) on  the  seconty  of  certain  flour,  a  me- 
morandum as  to  such  security  being  given  by 
D.  &  Sods  in  these  terms : — "  As  security  for 
the  due  fulfilment  on  our  part  of  this  under- 
taking, we  have  warehoused  m  your  name  sundry 
lots  of  flour,  and  in  consideration  of  your 
delivering  to  us  or  our  order,  the  said  flour  as 
sold,  we  further  undertake  to  specifically  pay 
you  proceeds  of  all  sales  thereof,  immediately 
on  their  receipt."  The  flour  in  question  was 
duly  warehoused  with  the  plaintiffs.  Accept- 
ances to  the  amount  of  6,500/.  were  provided 
by  D.  &  Sons,  and  it  was  agreed  between  them 
and  the  plaintifis  that  the  two  remaining  bills 
for  600/.  each  should  be  renewed,  which  was 
accordingly  done,  a  memorandum  similar  to 
the  former  one  being  again  given  by  D.  &  Sons. 
Before  the  Inst-mentioned  acceptances  became 
due  one  of  the  firm  of  D.  &  Sons  applied  to  the 
defendants  to  advance  the  sum  of  2,500/.  on 
the  security  of  the  flour  deposited  with  the  plain- 
tiffs, but  without  in  any  way  communicating  to 
them  the  fact  of  the  flour  having  been  so  de- 
positml.  The  defendants  believing  the  flour  to 
lie  the  property  of  D.  &  Sons,  advanced  the 
2,600/.  on  the  security  of  the  flour,  on  the  terms 
that  they  were  to  have  absolute  possession  of 
the  flour  and  to  warehouse  it  in  their  own  name, 
and  to  have  power  to  sell  it  The  plaintiffs 
by  the  firaudulent  misrepresentations  of  D.  & 
Sons  that  they  had  found  a  purchaser  for  the 
flour  and  would  hand  over  to  them  the  amount  to 
be  received  as  the  price,  were  induced  to  part 
with  the  possession  of  the  flour,  and  for  that 
purpose  gave,  as  requested,  a  delivery  order 
to  D.  &  Sons.  Possession  of  the  flour  having 
been  transferred  to  the  defendants  they,  by 
■virtue  of  the  right  to  sell  vested  in  them  by  the 
agreement  with  D.  &  Sons,  sold  the  flour  in 
the  London  market,  and  delivered  it  to  the  re- 
spective purchasers.    Of  the  2,600/.  thru  ad- 


vanced by  the  defendants  to  D.  &  Sons,  6001. 
only  was  paid  to  the  plaintiffs,  and  B.  &  Sons 
afterwards  became  bankrupts.  The  plaintiffs 
having  brought  an  action  against  the  defendants 
for  the  wrongful  conversion  of  the  flour, — Held-, 
that  the  flour  having  been  given  up  by  the 
plaintiffs  to  I),  &  Sons  to  sell  as  their  own, 
the  special  property,  if  any,  vested  in  the  plain- 
tifib  as  pledgees,  was  intentionally  abandoned, 
and  the  possession  having  been  parted  with,  the 
contract  of  pledge  was,  at  all  events  for  the  time 
being,  at  an  end.  Held  further,  that,  though 
the  abandonment  of  the  property  in,  and  the 
surrender  of  the  thing  pledged,  might,  as  be- 
tween the  pledgors  and  pledgees,  have  been  re- 
yoked  as  having  been  obtained  by  fraud  so  long 
as  the  goods  remained  in  the  hands  of  the 
pledgors,  yet  that  when  prior  to  any  such  re- 
vocation the  property  in  the  goods  had  been 
transferred  by  the  owners  for  good  consideration 
to  a  bona  fide  transferee,  the  latter  acquired  an 
indefeasible  title.  Held  also,  that  the  plain- 
tiffs, having  allowed  D.  &  Sons  to  appear  as  the 
ostensible  owners  of  the  flour,  and  to  exercise 
uncontrolled  dominion  over  it  without  interven- 
ing themselves  in  the  transaction,  ought  to 
suffer  rather  than  the  defendants  who  had  in- 
nocently advanced  money  on  the  goods  in  the 
ordinary  course  of  commercial  dealing.  Babcoek 
T.  Lawson,  621 

Poor — Criminal  lunatic:  order  for  maintenance 
on  parish  of  settlement:  settlement  of  married 
woman  being  a  criminal  lunatic :  date  at  which 
settlement  to  be  computed.  The  Guardians  of 
the  Foot  of  the  Barton  Regis  Poor  Law  Union  v. 
The  Clerk  of  the  Peace  for  the  County  of  Btrkt 
(M.C.  61),  165 

Divided  parishes,  &c. ;  derivative  settlement 

of  pauper :  order  of  removal.  The  Guardians 
of  the  Woodstock  Union  v.  The  Churchwardens, 
(fc,  of  the  Parish  of  St.  Pancras  (M.C.  1),  86 

— —  Divided  parishes :  derivative  settlement  of 
pauper  lunatic  :  order  of  removal.  Ford  Union 
V.  7'he  Guardians  qf  the  Warwick  Union  (M.C. 
HI),  485 

— —  Divided  parishes :  settlement  by  residence : 
illegitimate  child  living  apart  from  mother. 
The  Qiteen  v.  The  Guardians  of  the  Leeds  Union 
(M.C.  128),  601 

water   company:    supplemental    valuation 

list.  The  Queen  v.  The  Assessment  Committee 
of  the  Parish  of  St.  Mary,  Islington  (M.C.  123) 
544 


—  valuation  list :  appeal :  union  assessment 
commitee  amendment:  objection  to  valuation 
list  before  rate  made:  rei^isal  of  relief  by 
committee:  publication  of  rate;   necessity  of 
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second  appearance  before  committee  after  mak- 
ing of  rate :  next  piacticable  sessions.  The 
Queen  y.  The  Jutticee  of  WUtshire  (M.C.  142) 
590 

PsACnca — ditcontinuanoe  of  action:  findings  by 
arbitrator] — ^Wherean  action  has  been  referred 
to  an  arbitrator,  and  the  findings  of  the  arbi 
trator  are  in  farour  of  the  defendant  on  all  the 
material  points,  so  as  to  be  analogous  to  a 
general  verdict,  a  Judge  ought  not,  in  the  ex- 
ercise of  his  discretion,  to  gire  leare  to  the 
plaintiff  to  discontinue  his  action  under  Order 
XXUI.  rule  1.    StachUchmidt  y.  Wtlford,  318 

— —  pawnent  mto  Court  brfore  defence :  accept' 
anee  hy  pUantiffin  eatiefaction] — Where  a  de- 
fendant has,  before  delivering  his  defence,  paid 
money  into  Court  in  satis&ction  of  plaintiflfs 
daim,  under  Order  XXX,  rule  1,  plaintiff  may, 
on  taking  the  money  out  in  satisfaction,  at 
any  subsequent  time  apply  for  an  order  for  his 
costs,  notvithstanding  liis  having  neglected  to 
give  the  notice  within  four  days,  under  rule  i, 
which  would  have  entitled  him  absolutely  to 
tax  them ;  and  a  Judge  may,  under  Order  LV., 
grant  such  application.  Greavee  v.  Fteminff,  335 

—  time  for  appealing  from  master  to  judge  at 
chambers:  SiUee  of  Court,  1875,  Order  LIV. 
rule  4] — Rnle  4,  Order  LIV.  when  interpreted 
by  comparison  with  rule  6  of  the  same  Order, 
requires  that  an  appeal  summons  from  a 
Master  to  a  Judge  at  chambers  should  not  only 
be  taken  out  within  four  days,  but  also  made 
returnable  within  four  days.  Bell  v.  The  Xorth 
Staffordshire  Sailvoay  Company,  513 

——  appeal  from  matter :  time  for  appealing : 
enlarging  time :  Order  LIV.  rule  4] — Although 
the  appeal  from  a  Master's  decision  must  bo  by 
summons  returnable  on  a  day  within  four 
days  from  such  decision  in  order  to  comply 
with  Order  LIV.  rule  4,  yet  on  the  hearing  of 
the  appeal  (even  though  after  such  time  and 
without  any  express  summons  for  the  purpose), 
the  Court  or  a  Judge  has  power  under  Order 
LVII.  rule  6  to  enlarge  the  time  for  appealing. 
Gibbontv.  The  London  financial  Atsociation,  511 

— —  action  dismissed  for  want  0/  prosecution : 
appeal  from  order;  power  to  enlarge  time]  — 
The  Court  or  a  Judge  bns  power  under  Order 
LIV.,  rule  4,  and  Older  LVII.,  rule  6,  to  en- 
large the  time  for  appealing  aminst  an  order 
of  a  Master  made  under  Order  XXIX.,  rule  1, 
dismissing  an  action  for  want  of  prosecution, 
even  after  such  order  has  taken  effect  and  the 
action  has  become  dismissed,  and  when,  as 
decided  by  Whistler  v.  Hancock  (47  Law  J.  Rep. 
Q.B.  152 ;  s.  c.  Law  Rep.  3  ^B.  D.  83),  there  is 
no  power  to  enlarge  the  time  for  doing  anything 
in  such  action.  Bvrke  v.  Rooney.  Same  v. 
Same,  601 


— —  default  of  pleading :  order  diimisring  aetiom 
in  default  ofMivery  ^statement  of  claim  within 
a  specified  time :  consent  of  partiee :  judieahtre 
act] — ^An  order  was  made  on  the  6th  of  Hay, 
dismissing  an  action  for  want  of  prosecution, 
unless  the  plaintiff  delivered  his  statement  of 
claim  within  fourteen  days,  which  expired  on  the 
2Cth  of  May.  On  the  1 9th  of  May  the  plaintiff 
took  out  a  summons  to  extend  the  time,  but 
the  summons  was  not  served  on  the  defendant 
until  the  2nth  of  May,  the  day  on  which  it  was 
made  returnable,  when  it  was  agreed  in  writing 
between  the  parties  that  it  should  be  adjourned 
till  noon  the  following  day.  Accordingly,  the 
summons  came  on  for  hearing  before  a  Master 
on  the  21st  of  May,  and  an  otder  was  made  ex- 
tending the  time  for  delivery  of  the  statement 
of  claim : — Udd,  that  the  order  made  on  the 
6th  of  May  could  not  be  enlarged  by  the  mere 
consent  of  the  parties,  that  the  action  was  dead, 
and  that  the  Master,  therefore,  had  no  juris- 
diction npon  a  subsequent  application  to  grant 
the  plaintiff  further  time  for  delivering  a 
statement  of  claim.     King  v.  Davenport,  606 


—^rule  for  new  trial:  power  to  enter  judg- 
ment]—Tha  AppeUate  Jurisdiction  Act,  1876 
(39  &  40  Vict.  c.  59),  and  the  Rules  of  De- 
cember, 1876,  have  not  dtered  Order  XL.  mie 
10.  Therefore  the  Divisional  Court  on  a 
motion  to  set  aside  a  verdict  which  has  been 
found  for  plaintiff,  instead  of  ordering  a  new 
trial  may  give  judgment  for  defendant,  where 
such  Court  is  satisfied  that  there  is  really  no 
evidence  to  support  the  verdict,  and  that  it 
has  before  it  all  the  materials  necossaiy  for 
finally  determining  the  question  in  dispute. 
Daun  V.  Simniins,  313 


—  appeal:  stay  of  execution :  notice  ofmoiioH] 
— Upon  an  appeal  being  brought,  an  original 
application  to  the  Court  of  Appeal  for  a  stay  of 
execution  upon  the  decision  appealed  from  is  a 
motion  of  which  notice  must  be  given  to  tlie 
other  side,  and  which  cannot  be  made  ex  parte. 
The  Emma  Mining  Company  r.  Lewi*  #  Son 
(App.),  501 


action  remitted  for  trial  to  County  Court : 

motion  for  new  trial,  where  to  be  made] — When 
an  action  brought  in  the  High  Court  has  been 
sent  down  for  trial  to  a  Coun^  Court  by  a 
Judge's  order  under  19&20  Viet.  c.  108.  s.  26, 
and  has  been  tried  by  the  County  Court  Jndge 
without  a  jury,  an  application  for  a  new  trial 
must  be  made  by  motion  to  a  Divisional  Ooort, 
and  not  to  the  Court  of  AppeaL  Order 
XXXIX.  rule  1,  does  not  apply  to  a  trial  by 
a  Judge  of  County  Courts.  London  v.  Roi>il 
(47  Law  J.  Rep.  Q.B.  16;  s.  c  Law  Rep.  3 
Q.B.  D.  6)  approved.  Davit  v.  OoiJbihm 
(App.),  440 
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_  tmptah  from  inferior  courts :  letting  dow»for 
hearing;  tiuu] — A  rale  nui  to  reverse  a  judg- 
ment of  an  inferior  Court  waa  obtained  on  the 
fith  of  NoTember,  calling  npon  the  opposite 
party  to  shew  cause  at  the  expiration  of  eight 
days,  or  so  soon  after  as  the  case  could  be 
heard.  The  rnle  was  not  set  down  at  the 
Crown  Office  for  hearing,  in  the  list,  under 
Order  LVIII.  role  19,  of  appeals  from  inferior 
Courts  before  the  day  named  in  the  rnle  nor 
until  the  following  3rd  of  February : — Hdd,th&t 
the  appellant  had  lost  his  right  to  be  heard. 
Dunovan  r.  Brown,  4S6 

—  joinder  of  parties :  joinder  of  third  person 
ai  defendant  to  countet^aim]— In  an  action  for 
money  lent  the  defendant  set  up  a  couator- 
claim,  in  which  he  joined  one  T.  as  defendant  to 
the  counter^aim  under  Older  XXII.  rule  5, 
and  alleged  a  contract  between  himself  and  T., 
and  a  breach  thereof  by  T. ;  that  the  contract 
had  been  transferred  firem  T.  to  the  plaintiffs  ; 
and  that  the  plaintiffs  had  broken  it.  He  then 
claimed  damages  against  the  plaintiff,  and,  in 
the  alternative,  against  T. : — Held,  that  T.  was 
not  properly  joined  as  co-defendant  to  the 
counter-claim  under  Order  XXII.  rule  6,  but 
that  the  defendant  should  have  applied  to  hare 
the  qaestion  deteritained  as  against  T.  under 
Order  XVI.  rnle  17.  7%<  Central  African 
Trading  Company  t.  Qrovt. — Qrove  t.  Tlie 
Central  Jfrican  Trading  Company  and  Taubnum 
(App.),  610 

—  specially  indorsed  writ :  leave  to  defend  on 
terms:  ruUs  of  court,  Order  XIV.  Rules  1,  6] — 
Upon  an  application  for  leave  to  sign  final 
judgment  under  Order  XIV.  rule  1,  the  dc- 
fsn^uit  in  shewing  cause  by  affidavit,  must 
brin^  himself  within  one  of  two  classes  of  case 
provided  for  by  that  order.  To  be  within  the 
first  he  must  shew  that  he  has  a  good  defence 
to  the  action  on  its  merits,  and  in  such  a  case 
no  terms  ought  to  be  imposed  upon  him.  The 
second  class  contains  those  cases  in  which  the 
defendant,  while  failing  to  do  that,  yet  discloses 
facts  whicii  may  entitle  him  to  defend,  and  then 
rule  6  of  the  same  order  applies,  and  such 
terms  may  be  imposed,  as  a  condition  of  allowing 
him  to  defend,  as  may  be  thought  flt.  JSay  v. 
Barker  (App.),  569 

— ^  See  Appeal. 

Fbsbooativb — right  to  bring  proceedings  into  the 
Exchequer:  restraining  actions] — The  preroga- 
tive of  the  Sovereign  to  bring  proceedings  in 
which  Crown  property  is  involved  into  the  Ex- 
chequer by  information  filed  by  the  Attomey- 
Oeneral,  and  to  restrain  proceedings  pending 
elsewhere,  is  not  affected  by  the  Judicature 
Acts.  The  Attorney- Oeneral  and  The  Corpo- 
ration of  Hull  V.  Constable,  465 

Voi.  48.-Q.B.,  C.P.  &  ExcH.,  Index. 


PBBscniFTioir — rightbyuser:  custom:  lost  grant: 
grant  from  oroum  to  inhabitants  :  claim  by  in- 
habitants  to  a  profit  a  prendre :  prescriptive 
claim  upon  user  in  another  character  than  the 
character  in  the  claim] — Defendants  to  an  action 
for  taking  underwood  for  fuel  from  the  waste 
of  the  plaintiff's  manor  of  T.  F.  justified  as 
inhabitants  of  the  parish  of  T.  F.,  and  proved 
immemorial  user  by  some  inhabitants  as  such, 
but  they  did  not  prove  user  by  the  inhabitants 
generally  as  such,  and  exclusive  right  was 
claimed  by  the  tenants  of  the  manor: — Held, 
tiiat  the  justification  could  not  stand  either  upon 
custom,  as  the  custom  would  be  for  the  inhabit- 
ants to  have  a  profit  a  prendre  in  the  soil  of 
another,  or  upon  a  lost  grant  from  a  private 
person,  inhabitants  being  incapable  of  taking 
under  a  grant  which  does  not  incorporate  them, 
or  upon  a  lost  grant  from  the  Crown,  user  by  the 
inhabitants  generally  as  such  being  necessary 
for  supposing  a  grant  to  the  inhabitants,  other 
considerations  against  supposing  the  grant  being 
the  abaence  of  evidence  of  even  a  de  facto  cor- 
poration of  the  inhabitants,  the  claim  by  the 
tenants  of  the  manor,  and  the  unreasonableness 
and  repugnancy  to  law  of  the  supposed  right. 
Rivers  v.  Adams;  the  Same  v.  Isaacs;  the  Same 
V.  Ferrett,  t7 

Defendants  justified  also  as  occupiers  of  certain 
cottages,  relying  upon  user  by  the  occupiers  as 
inhabitants  of  tlie  parish : — Held,  that  a  pre- 
scriptive claim  as  occupier  of  a  certain  house  or  ' 
the  like  could  not  be  founded  upon  user  in  a 
different  character  such  as  inhabitant  of  a 
parish.    Ibid. 

The  result  of  the  decisions  in  the  year  books 
upon  the  effect  of  a  royal  grant  to  the  inhabit- 
ants of  a  parish  or  village  appears  to  be  that, 
if  the  grant  is  for  a  specified  purpose,  the  grant 
incorporates  the  inhabitants  so  as  to  effectuate 
that  purpose,  but  otherwise  is  inoperative. 
Therefore,  when  a  Court  or  jury  is  called  upon 
to  presume  a  lost  royal  grant  to  inhabitants, 
it  has  to  presume  a  royal  grant  such  as  to 
incorporate  them.  WUlingaU  v.  Maiiland  (36 
Law  J.  Hep.  Chanc.  64),  considered.    Ibid. 

See  Market. 

PsacirAi.  AJTO  AoEKT — authority  to  pledge  credit : 
insanity  of  principal:  effect  of  an  authority  of 
agent] — The  defendant  having  held  out  his  wife 
to  the  plaintiff  as  having  authority  to  pledge 
his  credit  afterwards  became  insane.  The 
pUuntiff,  being  unaware  of  the  insanity,  con- 
tinued to  supply  the  wife  with  goods  on  credit : — 
Held,  that  the  defendant  was  liable  to  the 
plaintiff  for  the  price  of  the  goods  so  supplied. 
J)rew  V.  Nunn  (App.),  591 

Lisanity  ao  great  as  to  deprive  the  insane  person 
of  any  contracting  mind  revokes  an  authority 
given  by  him,  when  sane,  to  an  agent ;  and  an 
agent  who,  after  knowledge  of  such  insanity  on 
the  part  of  the  principal,  continues  to  act  on  the 
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authority  so  given,  will  himself  be  liable  to  the 
penoQ  with  whom  he  so  deals.    Ibid. 

Pbincipai.  Ajn>  Aokht  (continued)  —  firocwre- 
ment  of  loan :  comtmtnon  "  <m  any  manty 
received ;  "  non-receipt  through  d^auk  of 
principat\ — Defendant  entered  into  the  fol- 
lowing contract  with  plaintiff: — "  In  the  event 
of  yoar  procoring  me  the  anm  of  2,0002.,  or 
snch  other  as  I  shall  accept,  I  agree  to  pay 
70a  a  commission  of  %\  per  cent,  on  any  money 
received."  The  plaintiff  procured  a  party  will- 
ing to  lend  l,62Si.  if  the  defendant  shewed  a 
snfficient  title  to  his  security.  Defendant  ac- 
cepted the  offer,  but  failed  to  shew  a  suffi- 
cient title.  The  negotiations  conseqaently  went 
off,  and  no  money  was  in  fact  received  by 
defendant: — Held,  that  plaintiff  was  notwith- 
standing entitled  to  his  commission  on  the 
1,625/.,  as  it  was  owing  to  defendant's  own 
de&ult  that  he  never  received  the  sum,  and 
the  plaintiff  had  performed  all  his  part  of  the 
contract  And,  acmble — per  Brauwbix,  L.J., 
that  those  who  bai^gain  to  receive  commission 
for  introductions  have  a  right  to  their  com- 
mission as  soon  as  they  have  completed  their 
portion  of  the  bargain,  irrespective  of  what  may 
take  place  subsequently  between  the  parties 
introduced.    Fiaher  v.  Drewett  (App.),  32 

See  Commissioner. 

PnisoK  CoMMissioNEBS — boy  sent  after  imjn-iaon- 
ment  to  r^ormatory :  expense  of  supplying  proper 
clothing  for  rtformaiory]  —  The  expense  of 
providing  a  youthful  offender  sentenced  to  be 
detained,  after  a  term  of  imprisonment,  in  a 
relormatory,  with  suitable  clothing  for  admissiion 
to  such  reformatory,  is  an  expense  incurred  for 
"  the  maintenance  of  a  prisoner,"  for  which 
the  Prison  Commissioners  are  responsible,  under 
the  Prisons  Act,  1877.  T?ie  Prison  Commis- 
sioners V.  The  Corporation  of  Liverpool,  436 

Pbouotrk.    See  Company. 

Pbofbbtt  Tax.    See  Landlord  and  Tenant. 

PtiBLic  Hau-TH — Owner  re-building  cottages : 
meaning  of  words  "  sufficient  privy."  The  (j^een 
V.  The  Guardians  of  the  Poor  of  the  Clutton 
Union  (M.C.  136),  686 

— ^  Paving  private  streets :  recovery  of  expense 
from  owner:  "owner  in  defatilt"  2%e  Queen 
V.  ne  Swindon  New  Town  Hall  Local  Board 
(M.C.  119),  686 

See  Landlord  and  Tenant. 

Ptjbuc  Kivbr — duty  of  conservancy  boardX — 
The  conservancy  board  of  a  pnblic  river  acting 
under  a  stntntc  by  which  they  "  shall  be  and 


are  authorised  and  empowered  from  time  to  time 
at  their  discretion  to  cleanse,  soonr,  &c.,  the 
river,  and  to  remove  all  obstructions  and  hnpe- 
diments  whatever  to  the  navigation,"  are  not 
liable  for  damage  to  a  barge  caused  by  a  pile 
in  a  part  of  the  river,  the  bed  of  which  is  not 
vested  in  them  and  in  respect  of  which  they 
are  not  entitled  to  take  tolls,  although  the 
pile  was  dangerous,  and  the  board  ought  to 
have  known  the  danger  and  were  guilty  of 
negligence.  Forbes  v.  The  Lee  Conservancy 
Board,  402 

lUtLWAX  CoMPAKY — It/e-hoB :  traeeUing  mthmt  a 
ticket :  action  for  fare  from  place  vhence  train 
originally  ttartedj—Bj  8  Vict.  c.  20.  s.  103,  it 
is  provided  that  if  any  person  travel  in  a  car- 
riage of  the  company  without  having  pre- 
viously paid  his  fare,  and  with  intent  to  avoid 
payment  thereof,  he  shall  ibrfeit  a  sum  not  ex- 
ceeding forty  shillings.  By  section  108,  the 
company  may  make  regulations  for  regulating 
the  travelling  upon  the  railway.  By  section  109 
the  company  are  empowered  to  make  bye-laws 
provided  such  be  not  repugnant  to  the  provi- 
sions of  the  Act.  A  railway  company  niada  a 
bye-lai^,  which  provided  that  any  person  tra- 
velling without  a  ticket  shall  be  required  to  pay 
the  fiire  from  the  station  whence  the  train 
originally  started  to  the  end  of  his  journey, 
and  under  this  bye-law  the  company  sued  in  the 
County  Court,  for  the  amount  of  the  Sure  from 
the  place  whence  the  train  originally  started, 
a  passenger  who  had,  without  any  intention  to 
defraud,  entered  a  train  at  an  intermediate  sta- 
tion, and  travelled  therein  without  a  ticket: — 
Held  (affirming  the  judgment  of  the  Common 
Fleas  Division,  47  Law  J.  Rep.  CJ*.  634),  that 
the  action  could  not  be  maintained,  that  a  debt 
could  not  thus  be  created,  and  that  the  amount 
if  claimed  as  a  penalty  could  not  thus  be  re- 
covered. London.  Brighton  and  South  Coast  SaU. 
Co.  V.  Watson  (App.),  316 

— ; —  negligence:  passenger;  implied  contract  to 
carry  although  an  express  contract  by  another 
railway  company'] — The  S.  W.  R.  Company 
have  a  station  at  R.  and  a  railway  from 
R.  to  S.,  where  defendants'  line  of  railway 
joins,  and  defendants  have  running  powers 
over  the  railway  of  the  S.  W.  R.  Company 
from  S.  to  R.  Plaintiff  took  a  return  tidiet 
of  the  S.  W.  R.  Company  from  R.  to  a  station 
beyond  S,  belonging  to  defendants,  and  on  the 
return  journey  from  such  station  to  R.  he  went 
by  one  of  defendants'  trains  under  the  manage- 
ment of  defendants'  servants.  On  arriving  at 
R.  he  received  an  injury  in  attempting  to  alight 
there  by  reason  of  the  platform  being  consider- 
ably lower  than  the  carriages  of  the  train, 
such  carriages  being  suitable  only  for  the 
platforms  of  the  stations  throughout  defend- 
ants' own  line  and  not  for  the  platform  at  R. 
In  an  action  against  defendants  for  such  iqjuiy, 
the  jury  having  found  that  it  was  caused  by 
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defendanta'  negligence, — Htld,  that,  notwith- 
atanding  there  waa  a  contract  vith  the  S.  W.  B. 
Company  by  their  iaauing  Uie  ticket  to  plaintiff, 
there  was  evidence  of  an  undertaking  on  the 
part  of  defendants  to  cany  plaintiff  to  B.  with 
reasonable  care  and  with  reasonable  facility 
also  for  alighting  on  the  platform  at  B.  at  the 
end  of  the  journey,  and  uiat  they  were  liable 
for  their  neiglect  to  perform  such  undertaking. 
Foulkei  V.  Tke  Mttroaodtan  Dittrict  B<M. 
Co.,  666 

—  fouenger't  season  ticket :  forfeiture  of  deporit 
for  breaeh  of  oonditioiu :  delivery  of  ticket  o» 
expin/] — Upon  purchasing  a  passenger's  season 
tidnt  from  the  defendants,  the  plaintiff  agreed 
to  be  bound  by  certain  conditions,  of  whid^  one 
was  that  all  benefit  of  the  ticket,  including 
a  deposit  of  ten  shillings  paid  with  the  price, 
sbonid  be  forfeited  on  breach  of  any  of  the  con- 
ditions ;  and  another  condition  was  that  the 
ticket  should  be  delivered  up  on  the  day  after 
ermry.  The  plaintiff  did  not  deliver  up  the 
tidut  on  the  day  after  expiry,  but  delivered  it 
up  within  a  time  which  was  found  upon  the  trial 
to  be  a  reasonable  time.  The  defendants  re- 
fused to  return  the  deposit: — Held,  that  the 
defendants  were  justified,  on  the  ground  that 
compliance  by  the  plaintiff  with  the  stipulations 
of  the  contract  was  a  condition  precedent  to 
his  right  to  a  return  of  the  deposit.  Cooper  r. 
I%e  London,  Brighton  and  South  Coast  BaHvaay 
CoTnfoi^,  484 

—  Passenger  travelling  without  having  paid  his 
fare :  tounst  ticket :  sale  hj  taker  of  ticket : 
intent  of  purchaser  to  avoid  payment  of  his 
fare.    Langdou  v.  Boicella  (M.C.  133),  689 

Bauitats  Aim  Cahals — through  rate:  raihoay 
commiuioners :  prohibition:  statute  fueing  a 
compaug's  tolls  subject  to  consent  of  another  oom- 
pang:  raihoag  and  canal  traffic  act:  regulation 
of  railwags  act] — Where  it  is  enacted  by  a 
Special  Act  that  in  consideration  of  a  guarantee 
by  a  railway  company  of  a  dividend  on  the 
capital  of  a  canal  company,  the  canal  company 
shall  not  reduce  the  rates  for  the  time  being 
payable  on  the  canal  without  the  consent  of  the 
railway  company,  the  railway  commissioners 
have  no  power  without  the  consent  of  the  rail- 
way company,  and  without  the  railway  com- 
pany being  before  them,  to  make  an  order 
establishing  a  through  rate  over  that  and  other 
canals,  and  reducing  the  rates  payable  on  that 
canal  and  others.  In  re  The  Warwick  and 
Birmingham  Canal  Company  and  others  v.  The 
Birmingham  Canal  Company  ;  ex  parte  The  Bir- 
mingham Canal  Company  and  the  London  and 
North  Western  Bailicay  Company,  660 

Ratb — Sanitary  purposes  in  borough :  district  or 
borough  rate :  exemption  conferred  by  local 
act.     7%«  Overseers  of  the  Poor  cf  the  Town- 


ship  of  the  Foreign  of  WaUaU,  and  the  Mayor 
and  Corporation  of  the  Borough  of  Walsall  v. 
The  London  and  North  Western  Railvmy  Co. 
(M.C.  67),  (App.),  336 

Sanitary  purposes  in  a  borough :  diatriek  or 

borough  rate:  exemption  conferred  by  local 
act:  vested  interests.  2^  Overssers  of  the 
Township  of  the  Foreign  of  Walsall  v.  The 
London  and  North  Western  Bailum/  Co. 
(M.C.  166)  (H.L.)  768 

BssmvABY  Lboatbb — action  agamst:  following 
assets:  executor:  nonjoinder  of] — Where  a 
testator's  estate  has  been  distributed  and  the 
residue  paid  to  the  residuary  legatee,  an  unpaid 
creditor  of  the  testator  may  sue  the  residuary 
legatee  for  payment  of  his  debt  out  of  such  re- 
sidue, without  joining  the  executor  as  defen- 
dant.    Hunter  v.  Young  (App.),  689 

The  statement  of  claim  shewed  that  the  defen- 
dant was -the  residuary  legatee  and  personal 
representative  of  the  residuary  legatee  of  S.  W. 
who  was  indebted  to  the  plaintiff,  that  the 
estate  of  S.  W.  had  been  distributed,  and  that 
the  residue  had  been  paid  by  the  executors  to 
the  defendant,  and  claimed  payment  of  the 
debt  out  of  such  residue : — Hud,  on  demurrer, 
by  Bbamwbll,  L.J.,  and  Thbsiorr,  L.J.,  dubir- 
tante  BAaoAi.iJLT,  L.I.  (reversing  the  decision 
of  Clsasbt,  B.),  that  the  statement  of  claim 
shewed  a  good  cause  of  action  against  the  de- 
fendant, and  that  it  was  not  necessary  to  join 
the  executor  of  S.  W.  as  a  defendant.    Ibid. 

Saim  of  Ckattbl— fraud  on  purchaser :  measure 
of  damages:  costs'] — The  plaintiff  was  induced 
by  the  fraudulent  representation  of  the  defend- 
ant to  buy  a  quantity  of  rupee  paper.  He  sold  it 
again  when  it  had  become  greatly  depreciated 
by  a  fUl  in  the  value  of  silver  in  ignorance 
of  the  fraud,  and  afterwards  becoming  aware 
of  the  fraud  brought  an  action  against  the 
defendant,  claiming  the  full  loss  upon  the 
resale : — Held,  that  the  plaintiff  could  not  re- 
cover so  much  of  his  loss  as  was  caused  by 
the  fiall  in  the  value  of  silver.  Waddell  r. 
Blockeg  (App.),  617 

By  Baooallay,  L.J.,  and  THBSiORit,  L.J. — The 
measure  of  damages  was  the  difference  between 
the  price  given  by  the  plaintiff,  and  that  which 
he  could  have  obtained  for  the  stock  in  the 
market  if  ho  had  resold  on  the  day  of  the 
purchase.    Ibid. 

By  Bbamwell,  L.J. — The  measure  of  damaged 
was  the  difference  between  the  price  given  by 
the  plaintiff  and  that  which  he  could  have  ob- 
tained for  tlie  stock,  selling  in  reasonable 
quantities  within  a  reasonable  time  and  with 
due  caution.  Brookmau  T.  BothschUd  com- 
mented upon.     Ibid. 

Salb  ov  Food  asd  Dbcos — ^To  the  prejudice  of 
the  purchaser :  purchase  by  officer  for  analysis. 
HogU  V.  HUchman  (M.C.  97),  516 
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Salb  op  Goods — patting  of  property:  pttrchate 
effected  by  faUe  pretencee:  oonmeiiou:  bona 
fide  jmrehase/rom  fratidulettt  party  before  con- 
vietion] — Plaintiff  had  bought  of  one  Wale,  by  a 
bona  fide  transaction,  not  in  market  overt,  a 
flbck  of  forty-nine  sheep.  It  tamed  out  that 
the  sheep  had  been  obtained  firom  defendant  by 
Wale  by  false  pretences,  and  that  of  this  offence 
Wale  was  convicted.  Subsequently  to  the  con- 
viction, defendant  went  to  plaintiff's  premises 
and  re-took  possession  of  the  sheep.  No  order 
for  restitution  had  been  made.  Plaintiff  now 
sought,  in  an  action  for  converting  them,  to 
recover  the  value  of  the  sheep: — Held,  that 
plaintiff  was  entitled  to  judgment.  That  the 
provisions  of  21  &  25  Vict.  c.  06.  s.  100,  apply 
only  to  cases  in  which  possession  has  been  ob- 
tained without  the  property  passing.  That 
there  was  no  property  in  defendant  at  the  time 
of  Wale's  conviction,  as  it  had  been  parted  with 
by  a  contract  which,  though  voidable,  could  not 
be  avoided  after  the  property  had  .been  sold  to 
a  bmui  fide  purchaser  for  value,  so  as  to  entitle 
,  defendant  to  take  it  out  of  the  possession  of 
such  purchaser.    Moyee  v.  Ntwitigton,  125 

— —  shytment  "per  veuel  or  veeeaU:"  part 
performance  by  vendor:  right  of  purchater 
to  reject  the  whole] — ^By  a  contract  dated  the 
19th  of  December  for  the  sate  by  the  plaintiffs 
to  the  defendants  of  about  twenty-five  tons, 
more  or  less,  pepper,  October  and  [or]  November 
shipment,  from  Fenang  to  London,  per  sailing 
vessel  or  vessels;  the  name  of  the  vessel  or 
vessels,  marks  and  full  particulars  were  to  be 
declared  to  the  buyers,  in  writing,  within  sixty 
days  from  date  of  bill  of  lading.  The  plaintifBi 
declared  on  the  1 9th  of  January  following  on 
one  vessel,  but  in  three  distinct  pttrcels,  and 
under  three  different  bills  of  lading,  twenty- 
five  tone  of  pepper,  only  twenty  tons  of  which 
satisfied  the  contract,  the  other  five  tons  being  a 
December  shipment.  The  defendants  refused  to 
accept  the  whole  quantity.  The  plaintiffs  then, 
but  after  the  expiration  of  sixty  days  from  the 
date  of  the  bill  of  lading,  declared  other  five 
tons  shipped  in  November  on  board  the  same 
vessel,  in  substitution  for  the  five  tons  of 
December  shipment  previously  declared.  The 
dttfehdants  retiised  to  accept  these  five  tons 
also.  On  the  arrival  of  the  cargo  in  England 
in  the  following  month  of  June,  the  plaintiffs 
formally  tendered  the  samples  of  the  twenty- 
five  tons  of  November  shipment,  according  to 
the  substituted  declaration,  when  the  defend- 
ants refused  to  accept  them  or  any  part  of 
them.  In  an  action  for  damages  for  non- 
acceptance,  LoBD  CoLKRinoB,  C.J.,  on  further 
consideration,  after  trial  without  a  jury,  held 
that  the  plaintiffs  could  not  recover  in  respect 
of  any  part  of  the  pepper;  on  appeal, — HM, 
affirming  the  judgment  (per  CorroN,  L.J.,  and 
TnssiQEB,  L.J.,  diuentiente  Bbett,  hJ.),  that 
the  plaintifb  could  not  recover,  that  the  con- 
tract was  not  divisible,  that  the  plaintiffs 
hiiring  declared  and   tendered  as  one  entire 


whole  a  shipment  which  was  in  part  in  aeeocd- 
ance  with  the  terms  of  the  contnet  and  in 
part  not,  the  latter  portion  exceeding  in  qnanti^ 
the  margin  provided  fox  under  the  words 
"  about "  and  "  more  or  less,"  could  not,  when  it 
was  too  late  to  remedy  the  defect,  divide  that 
shipment,  and  compel  the  defendants  to  accept 
that  part  which  was  good ;  bnt  that  the  defend- 
ants were  entitled  to  rq'ect  the  whole.  Per 
Bbxtt,  L.J.,  that  the  failure  to  deliver  part  of 
the  pepper  was  onlj  a  breach  of  part  of  the  con- 
sideration, that  this  could  be  compensated  for 
in  damages,  and  thus  did  not  relieve  the  defend- 
ants from  the  duty  of  accepting  that  part  of 
the  shipment  which  was  in  accordance  with  the 
contract.  Brandt  v.  Liaiirence  (46  Law  J.  Rep. 
Q.B.  237 ;  s.  c.  Law  Sep.  1  Q.B.  D.  314) 
discussed  and  distinguished.  Beater,  Bnfeland 
i  Co.  V.  Sato  #  Co.  (App.),  492 

See  Vendor  and  Purchaser. 


Salb  of  Ship.    See  Commissioner. 

ScflooL  Bokwy—ditquaJ^ietttion  of  member  of  school 
board  for  non-attendanoe :  re-election] — ^Wbsre 
a  member  of  a  school  board  having  atMutad 
himself  during  six  successive  months  ftom  all 
meetings  of  the  board,  ceased  by  the  opemtion 
of  rule  14  of  the  first  part  of  the  second 
schedule  of  the  Elementary  Education  Act, 
1870,  to  be  a  member  of  the .  school  board,  and 
his  office  thereupon  became  vacant,  and  was 
filled  up  by  the  election  of  another  person, — 
Held,  that  he  was  not  disqualified  from  being  a 
candidate  and  being  elected  at  the  next  trien- 
nial election  of  members  of  that' school  boaid; 
the  disqualification  in  rule  12  of  the  same 
schedule  onl^  attaching  at  most  so  as  to  prednde 
his  being  eligible  for  the  intermediate  vacancy 
which  his  own  default  had  caused.  R.  v. 
Turmite,  6 

Sbcubitt  fob  Costs— /iiiJure  to  give  tecuriiy  at 
ordered  :  ditmitiing  action  for  vmnt  ofproteen- 
<io»]— The  rule  in  Equity  that,  where  a  stay  of 
proceedings  has  been  ordered  until  plaintiff 
give  security  for  costs,  and  plaintiff  has  failed 
wi^in  a  reasonable  time  to  give  security,  de- 
fendant may  apply  to  dismiss  the  action  for 
want  of  prosecution,  is  now  of  general  applica- 
tion to  all  actions  in  the  High  Court  of  Jnstiee, 
and  a  Judge,  when  so  applied  to,  has  a  discre- 
tionary power  to  dismiss  the  action  without 
lequiring  defendant  to  abandon  the  pnvions 
order  on  plaintiff  to  give  security  for  coats. 
La  Grange  v.  Id'Andrew,  315 

— ^  See  Costs. 

Suabbs.    See  Company. 

Shbbiff.    S«e  Bill  of  Sal«. 
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SBippiira — coHtraot  to  tupply  cargo:  appropria- 
tion wider  the  contract:  determination  of  elec- 
tion by  void  tender] — Gontract  for  the  supply 
by  plaintifb  to  defeadanta  of  a  cargo  of  maize, 
bill  of  lading  to  be  dated  between  16th  Hay 
and  30th  June,  shipping  docnments  attached 
as  Qsnal.  Flaintiffii  tendered  the  cargo  of  a 
ship  of  which  the  shipping  documents  had  not 
amved.  Defendants  refused  to  accept  this 
cargo,  and  on  an  arbitration  they  were  held  to 
be  justified  in  their  refusal.  Plaintiffs  then 
tendered  within  the  time  named  by  the  con- 
tract another  cargo  in  every  way  satisfying  the 
contract,  but  defendants  refujged  to  accept  it. 
Plaintifb  sold  this  cargo  at  a  loss  and  sued 
defendant's  for  the  amount  of  loss  incurred  by 
their  non-acceptance: — Hdd  (reversing  the 
decision  of  HamiAK,  J.),  that  plaintiffs  were 
entitled  to  recover,  that  they  had  not  elected  to 
perform  their  contract  by  the  tender  of  the 
first  cargo,  that  being  a  bad  tender,  and 
were  not  thereby  precluded  from  tendering  the 
second  cargo  so  as  to  bind  defendants.  Sorrow- 
man  T.  Free  (A.'pp.),  6S 

bill  nf  lading:  liabilitg  of  consignee  named 

m  the  bill  of  lading:  delivery  to  be  taken  within 
reaeontdde  <«r«]— Where  there  is  no  express 
stipulation  in  a  bill  of  lading  it  is  an  im- 
plied term  of  the  contract  contained  in  it  that 
the  consignee  named  in  the  bill  of  lading,  or 
his  assigns,  will  take  delivery  of  the  goods 
within  a  reasonable  time,  and  the  person  to 
whom  the  property  in  the  goods  has  passed  by 
reason  of  such  consignment,  is  by  virtue  of  the 
Bills  of  Lading  Act,  1855  (18  &  10  Vict.  c. 
IIIX  s.  1,  subject  to  the  liability  so  to  take 
them.    Fovler  v.  Knoop  (App.),  333 

Where  the  charterers  and  the  shit>per8  are  the 
same  persons,  such  contract  will  still  be  implied 
in  the  bill  of  lading,  notwithstanding  the 
existence  of  an  express  stipolation  in  the 
charter-party  between  the  charterers  and  the 
shipowner  in  reference  to  the  same  matter. 
Ibid. 

—  general  aoerage  contribution:  practice  of 
average  adjuitere\—Th.e  plaintiff'  ship  sailed 
from  S.  in  America  to  L.  in  England  with  a 
•  general  cargo,  and  encountered  severe  weather, 
in  consequence  of  which  a  general  average 
sacrifice  was  made  by  cutting  away  the  fore 
topmast,  the  fitll  of  which  occasioned  further 
damage  to  the  vessel,  which  was  thereby  com- 
pdlea  to  put  into  C.  to  repair,  in  order  to  enable 
her  to  prosecute  the  voyage.  To  repair  the 
vessel  it  became  necessary  to  unship  a  portion 
of  the  cargo,  and  expenses  were  incurred  in 
landing,  warehousing  and  re-shipping  it.  Fur- 
ther expenses  were  slso  incurred  on  account  of 
pilotage  and  other  charges  on  the  ship  leaving 
the  port  in  order  to  proceed  on  her  voyage. 
Ihe  vessel  completed  her  voyage  and  dischu^ged 
her  can;o  at  L.  The  plaintiffii,  as  shipowners, 
claimed  contribution  according  to  English  law 


I 


by  way  of  general  average,  from  the  defendants, 
the  owners  of  the  cargo,  in  respect  not  only  of 
the  expense  of  entering  the  port  and  of  dis- 
charging the  cargo,  but  also  that  of  warehousing 
and  re-shipping  the  latter,  as  well  as  in  respect 
of  expenses  incurred  in  the  way  of  port  charges 
and  pilotage  on  the  occasion  of  the  vessel  again 
utting  to  sea.  The  defendants  admitted  their 
iability  to  contribute  up  to  the  discharge  of 
the  cargo,  but  denied  any  liability  beyond  that 
stage,  relying  on  what  was  admitted  to  have 
been  the  practice,  for  from  seventy  to  eighty 
years,  of  British  average  adjusters  in  acMusting 
losses,  according  to  which  the  expense  of  ware- 
housing the  cargo  had  been  treated  as  particular 
average  on  the  cargo,  and  the  expense  of  there- 
shipment,  pilotage,  port  charges  and  other  ex- 
penses incurred,  to  enable  the  ship  to  pitoceed 
on  her  voyage,  as  particular  average  on  the 
freight.  The  charter-party  and  bill  of  lading 
were  silent  on  the  smiject: — Held  (by  Cocx- 
BVBN,  L.C.X,  and  Mbllob,  J.,  dieeentiente  Ma- 
NiSTT,  J.),  that  the  plaintiffs  were  entitled  to 
have  brought  into  general  average  the  expense 
incurred  in  the  warehousing  and  re-shipment  of 
the  cargo,  and  the  pilotage,  port  charges  and 
other  expenses,  on  tke  ship  leaving  the  port  in 
order  to  proceed  on  her  voyage  to  L. ;  also  that 
the  usage  of  the  average  adjusters,  being  incon- 
sistent with  law,  could  not  prevail,  the  parties 
not  having  expressly  agreed  to  make  such 
usage  a  part  of  the  contract.  Atttnood  v.  Sellar, 
465 


marine  insurance:  charter-party  "  to  be  can- 
celled" in  event  of  war:  ratraint  of  princes: 
closing  of  port  of  expor(\ — Flaintifis  having 
chartered  a  ship  to  one  C,  to  proceed  to 
Oalatz,  after  completing  intermediate  employ- 
ment, and  to  load  a  cargo  of  grain  from  there 
or  certain  other  eastern  ports,  effected  an  in- 
snrance  with  the  defendants  by  a  time  policy 
on  loss  of  freight  for  a  whole  year,  the  perils 
insured  against  being  amongst  others  "  re- 
straint and  detainment  of  princes."  By  a  me- 
morandum on  the  charter-party  it  was  agreed : 
"  In  the  event  of  war,  blockade  or  prohibition 
of  export  preventing  loading,  this  charter-party 
to  be  cancelled."  At  the  time  of  the  ship's 
arrival  at  Genoa,  in  completion  of  the  inter- 
mediate voyage,  war  having  been  declared  (by 
Russia  against  Turkey,  the  plaintiffs  learned 
that  the  ports  specified  in  the  charter-party  were 
closed.  C.  dechned,  upon  plaintiffs'  request,  to 
cancel  the  charter-party,  and  they  aoeordingljr 
sent  the  ship  in  ballast  to  Constantinople  ;  but 
the  ports  still  being  closed,  and  there  being  no 
prospect  of  their  being  opened,  the  ship  did  not 
proceed  further  eastward,  but  obtained  a  cargo 
from  Constantinople  to  England  at  a  freight 
less  than  the  chartered  freight,  and  the  plaintiff 
brought  this  action  on  the  policy  for  the  dif- 
erenee: — HM,  by  Cocxbubr,  L.CJ.,  and 
ttansrt,  J,  (Lvbr,  J.,  dissenting),  that  the 
pl^ntifib  were  not  entitled  to  recover,  on  the 
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gronnd  that  by  virtue  of  the  memorandum  the 
charter-party  became  void  on  the  closing  of  the 
ports,  that  being  a  prohibition  of  export  pre- 
venting loading ;  and  that  the  charter-party 
having  been  thus  rescinded  before  the  ship  sailed 
from  Qenoa,  the  chartered  voyage,  the  subject  of 
the  policy,  had  never  begun.  Held  by  Lush,  J., 
dissenting,  that  on  the  true  constmction  of  the 
memorandum  the  charter  remained  in  force  until 
one  of  the  parties  elected  to  avoid  it,  -which  he 
-would  have  the  option  of  doing  within  a  reason- 
able time  after  the  happening  of  any  of  the  spe- 
cified events;  that  here  it  continued  in  force 
until  the  loading  became  impracticable,  namely, 
\rben  the  ship  wag  at  Constantinople,  and  that 
the  plaintiffi  had,  therefore,  an  interest  in  the 
chartered  freight,  -which  they  lost  by  the  re- 
straint of  princes,  and  -were  entitled  to  recover 
itma  defendants.  Adamann  v.  The  Newcastle 
Steamth^  Freight  Inturtmee  Aseooiatum,  670 

.  -  thm'e  hudtand:  authority  to  bind  eUp- 
onmer] — A  ship's  husband,  as  snch,  has  no  au- 
thority to  bind  the  shipowner  to  pay  money  to 
the  charterer  in  consideration  of  the  cancella- 
tion of  the  charter-party.     Uurniae  r.  Lewie,  7 

—  eharfer-partjf :  eomnuiteement  of  lay  dimt: 
arrival  at  place  of  loading;  demurrage'] — ^The 
plaintiff  and  defendant  entered  into  a  charter- 
party  dated  the  IQth  of  No-Tamber,  fay  which  it 
-was  aoreed  that  the  plaintiff  should  load  on  the 
defendant's  vessel  a  cargo  of  coal,  and  proceed 
therewith  to  D.,  "  tbe  vessel  to  be  loaded  and 
discharged  in  nineteen  running  days,  or  if  de- 
tained longer,  to  pay  il.  per  day  demurrage. 
Vessel  to  load  in  B.  M.  Dock  or  W.  Dock,  High 
Level.  On  the  20th  of  November  the  vessel 
-was  admitted  into  the  W.  Dock,  and  was  ready 
for  loading,  but  was  unable  to  obtain  a  berUn 
at  the  High  Level  till  the  Sth  of  December  in 
consequence  of  the  regulations  of  the  dock: — 
Held,  that  the  nineteen  running  days  were  to 
be  calculated  from  the  time  when  the  vessel 
arrived  in  the  W.  Dock.  Davies  v.  M'  Veagh 
(App.),  686 

—^general  average:  adjuttment  at  intermediate 
port :  pro  rata  freight] — Plaintiffs'  goods  were 
pait  01  a  general  cargo  shipped  on  board  the 
defendants'  ship  at  Bigafor  oonveyance  from 
that  port  to  Hull.  The  ship  -was  stranded  on 
the  voyage,  part  of  the  cargo  -was  saved,  part 
was  -washed  out  of  her,  and  part  jettisoned ; 
she  was  afterwards  got  off  and  towed  into 
Copenliagett,  where  her  cargo  -waa  discharged, 
and  she  -waa  repaired.  After  a  detention  of 
two  months  she  was  sent  on  to  Hull  -with  some 
of  her  cargo  on  board,  another  part  having  been 
sent  on  to  Hull  in  two  other  ships  belonging  to 
the  defendants.  PlaintifiB'  goods  were  so 
damaged  as  to  be  not  worth  forwarding,  and 
ware  sold  at  Copenhagen.  An  average  Mljnst- 
ment  took  place  there,  under  which  the  plain- 


tiffii'  oontribntion  was  assessed  according  to 
Danish  law,  and  they  were  farther  chuged 
with  pro  rata  freight  {h)m  Biga  to  Copenhagen. 
It  was  admitted  that  the  goods  were  properly 
sold,  but  the  plaintifis  had  no  opportunity  it 
exercising  an  option  in  the  matter,  nor  did 
they  assent  to  the  Copenhagen  adjustment : — 
Held,  first,  that  the  plaintifiSi  were  not  bound 
by  the  Copenhagen  adjustment;  second,  that 
the  plaiutim  were  not  liable  to  pay  pro  rata 
freight.     Hill  v.  Wilton,  764 


charter-party:    master  when   not  agent  of 

charterer :  contract  to  receive  goods  to  be  carried 
by  sh^oWTter] — The  defendants  chartered  the 
ship  F.  K.  Dumas  for  a  voyage  from  London  to 
Callao  under  a  charter-party  which  provided 
inier  alia  that  the  whole  ship  should  be  at  the 
disposal  of  the  charterers  for  the  conveyance  of 
goods,  except  the  space  necessary  for  the  crew 
and  stores ;  that  the  master  and  owners  should 
give  the  same  attention  to  the  cargo,  and  in 
every  respect  be  and  remain  responsible  to  all 
whom  it  might  concern,  as  if  the  ship  were 
loaded  in  her  berth  by  and  for  the  owners  in- 
dependently of  the  charter;  that  the  mastw 
should  sign  bills  of  lading  at  any  rate  of  freight 
the  charterers  might  require,  without  prqudioe 
to  the  charter-party ;  and  that  the  eharterert^ 
responsibility,  except  tat  freight,  shonld  cease 
on  the  vessel  being  loaded.  Shortly  after 
entering  into  such  charter-party,  thedefinidants, 
by  an  agreement  in  which  they  described  them- 
selves as  "  acting  for  the  o-wners  of  the  F.  K. 
Dumas,"  agreed  -with  the  plaintiff  to  receive 
on  board  a  certain  cargo  of  cement  and  stone 
at  a  certain  freight  from  London  to  Callao, 
which  waa  to  be  paid,  one-half  on  signing  bills 
of  lading  and  the  remainder  on  final  disohaige 
at  Callao.  The  defisndante  had  previonsly 
written  to  the  plaintifBi'  brokers,  offering  them 
"  room  "  in  tiie  said  ship  for  such  cement  and 
stone,  at  the  same  rate  as  that  mentioned  in 
the  said  agreement.  The  cargo  of  cement  and 
stone  was  accordingly  shipped,  and  the  master 
signed  bills  of  lading  for  its  delivery  at  Callao, 
unto  order  or  to  plaintifb*  assigns,  on  paying  a 
specific  sum,  being  the  residue  of  the  ftaight, 
half  having  been  paid  when  the  bills  were 
signed,  pursuant  to  the  said  agreement.  Th« 
ship  dnnng  the  voyage  met  with  bad  weather, 
and -was  obliged  to  put  into  Monte  Video,  and 
was  there  properly  condemned,  and  the  master, 
-without  communicating  -with  the  plaintiffs,  sold 
their  cargo  of  cement  and  stone.  Wagtlaffaud 
Others  V.  Anderson  and  Others,  7S9 

In  an  action  for  the  value  of  such  cargo,  the  jury 
found  that  the  master  was  not  justified  in  sell- 
ing it,  and  DamcAir,  J.,  on  farther  eonudera- 
tion,  having  power  to  draw  inference  of  &ct, — 
Held,  that  Uie  master  in  selling  the  goods  was 
not  acting  as  the  servant  or  agent  of  the  de- 
fendante  either  in  law  or  in  &ct,  since  the  de- 
fendants contracted  with  the  plaintiffii  only 
that  the  o-wners  of  the  ship  should  receive  the 
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Dlaintiffs*  goods  and  enter  into  contracts  by 
bills  of  lamng  to  carry  them,  and  that  there- 
fore the  master  was  not  the  agent  or  serraat  of 
the  defendants  at  all,  except  to  receive  the 
goods  on  board  and  to  sign  bills  of  lading, 
which  shonld  be  binding  on  his  owners  as  to 
the  carriage  of  the  goods.    Ibid. 

—  Pilot  carried  to  sea  beyond  limits  of  pilotage : 
pilotage  dnes :  liability  of  shipbroker :  merchant 
shipping.  Mortto  and  Another  v.  Julian  (M.C. 
126^544 

SoLiciTOH  AXD  CLIENT — cotts  not  recoverable  by 
client :  uncertificated  solicitor] — By  the  12th 
section  of  87  &  38  Vict.  c.  68,  "  no  costs  .... 
or  disbnisements  on  account  of  or  in  relation  to 
any  act  or  proceeding  done  or  taken  by  any 
person  who  acts  as  an  attorney  Or  solicitor  with- 
out being  duly  qnalifled  so  to  /ict,  shall  be  re- 
'  coTerable  in  any  action,  snit  or  matter,  by  any 
person  or  persons  whomsoever."  Where  the  so- 
licitor acting  for  n  claimant  in  an  arbitration 
for  the  assessment  of  compensation  for  land  com- 
pnlsorily  taken  nnder  the  Lands  Clauses  Act 
had  omitted  to  take  out  his  certificate, — Held, 
that  the  client  as  well  as  the  solicitor  was 
precloded  by  section  12  of  37  &  38  Vict.  c.  68 
(The  Attorneys  and  Solicitors  Act,  1874),  from 
recovering  bis  costs,  notwithstanding  that  the 
award  had  been  in  his  &vour,  and  he  had  been 
ignorant  of  the  disqualification  of  his  solicitor. 
Fowler  y.  The  Monmouththire  Railway  and 
Canal  Company,  457 

StAitt— order  for  payment  of  money ;  amgnment 
of  debt) — A  contract  was  entered  into  by  which 
A.  was  to  build  a  boat  for  B.  for  the  sum  of  SOI., 
to  be  paid  on  completion  and  delivery  of  the 
boat  to  B.  During  the  progress  of  the  work  B. 
advanced  to  A.  402.  on  account;  and  subse- 
quently A.,  being  indebted  to  defendants,  agreed 
to  make  over  to  them  the  balance  of  402.  to  be- 
come due  from  B.,  and  wrote  to  B.  in  these 
terms:  "  I  hereby  assign  to  Messrs.  Robson  the 
sum  of  402..  or  any  other  sum  now  due  or  that 
may  hereafter  became  due,  in  respect  of  the 
steam  launch  I  am  building  for  you."  Plain- 
tiff as  tmstee  for  A.'8  creditors,  and  defendants 
having  both  claimed  to  be  entitled  to  the  402. 
now  payable  by  B.,  the  question  arose  whether 
the  above  letter  was  an  order  for  the  payment 
of  money  or  the  assignment  of  a  debt : — Sdd, 
that  it  was  an  assignment  of  a  debt,  and  ad- 
missible in  evidence  at  the  trial  for  the  de- 
fendants on  payment  of  the  stamp  dnty  and 
penalty.     Suck  v.  Sobson,  250 

tranter   of  mortgage  :  stamp  act]  —An  in- 

dentnre  reciting  an  indenture  of  mortgage  of 
certain  hereditaments  fbr  8602.,  and  that  the 
mortgage  debt  was  still  owing,  witnessed 
that  in  consideration  of  8602.  paid  to  the  mort- 
gnge<>,  nt   the  request  of  the  mortgagor,  by 


C.  a.,  party  of  the  last  part  of  the  present  in- 
denture, in  discharge  of  all  moneys  owing  upon 
the  recited  indenture,  and  in  consideration  also 
of  1201.  paid  by  C.  S.  to  the  mortgagor,  the 
former  mortgagee  granted,  released  and  con- 
veyed, and  the  mortgagor  granted,  released, 
conveyed  and  confirmed  the  said  hereditaments 
to  0.  S.  to  hold  discharged  from  the  proviso  for 
redemption  in  the  recited  indenture,  and  from 
all  equity  thereupon,  bnt  sn'tjject  to  the  pro- 
visoes, &c.,  thereinafter  contained,  which  were 
a  proviso  for  reconveyance  upon  payment  to 
C.  S.  as  therein  mentioned  of  4702.  and  interest,  - 
a  covenant  by  the  mortgagor  with  C.  S.  for 
payment  of  the  4702.  and  interest,  a  power  of 
sale  in  default,  covenants  for  title  and  other 
usual  clauses.  This  indenture  having  been  as- 
sessed with  duty  under  the  Stamp  Act,  1870,  as 
a  mortgage  for  4702., — Held,  that  the  inden- 
ture was  as  to  3502.  chargeable  only  aa  a  tntnsfer 
of  a  mortgage,  and  that  the  assessment  was 
therefore  wrong.  Wale  v.  The  Commitsioner*  of 
Inland  Betmme,  674 

Statctb — incorporation  in  special  act  of  lands 
clauses  consolidation  act:  coats  of  arbUratum]  — 
By  a  private  Act  of  Parliament  a  company 
'were  empowered  to  do  certain  acts,  paying 
compensation  to  injured  parties  to  be  assessed 
by  a  special  tribunal  for  arbitration  provided  by 
the  private  Act.  By  the  same  Act  the  Lan& 
Clauses  Consolidation  Act,  1845,  was  incor- 
porated therewith,  ".except  where  expressly  • 
varied"  by  the  special  Act: — Held,  that  the 
provisions  of  section  34  of  the  Lands  Clauses 
Consolidation  Act  as  to  the  costs  of  arbitra- 
tion were  not  "  expressly  excluded  "  by  the  sec- 
tion of  the  special  Act,  which  provided  a  new 
tribunal  of  arbitration,  and  therefore  applied 
to  arbitrations  tmder  that  section.  Sharps  v. 
Metropolitan  District  Sail.  Co.  (App.),  325 

The  assessment  of  costs  by  a  master  ander  section 
1  of  the  Lands  Clauses  Consolidation  Act,  1869, 
is  not  a  condition  pracedent  to  the  claimant's 
right  to  bring  an  action  for  such  costs  where 
the  right  to  costs  is  disputed.    Ibid. 

.  statute  executed  so  as  to  cause  damage  «»- 

necessarily:  statutory  superior  directing  «n- 
authorised  act :  hospital  under  statute  so  planned 
as  to  be  a  nuisance :  local  authority  acting  under 
direction  of  local  government  board:  asylum 
under  metropolitan  poor  act] — A  hospital  for 
infectious  disease  was  erected  by  defendants,  a 
body  created  under  the  Metropolitan  Poor  Act, 
1867,  according  to  directions  issued  to  them 
by  the  Local  Oovernment  Board  under  that 
Act  The  hospital,  according  to  the  finding  of 
a  jury,  was  a  nuisance  to  occupiers  of  neigh- 
bouring houses,  and  the  nuisance  was  not  shewn 
to  have  been  unavoidable :  —  Held,  that  de- 
fendants were  not  protected  by  the  directions 
of  the  Local  Qovemmcnt  Board  if  those  di- 
rections ordered  what  was  not  legal,  and  that  aa 
the  nuisance  was  not  sherwn  to  have  been  un- 
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SToidable,  the  statute  could  not  be  held  to  bare 
legalised  it.  Hill  y.  The  Ifauagen  of  the  Me- 
tropolitau  Asylum  Ditiriet,  562 

Statino  PitocinniNas — mortgage  by  executor: 
leate  of  mortgaged  hereditaments :  action  for 
re-entry  tinder:  action  to  adtninieier  estate  of 
testator] — An  executor  mortgaged  certain  of 
his  testator's  hereditaments  to  C.  to  pay  off  in- 
cumbrances. C.  leased  these  hereditaments, 
with  the  consent  of  the  equitable  tenant  for 
'  life  to  R,  De&ult  having  been  made  in  the 
interest  due  on  the  mortgage  debt,  C.  directed 
B.,  pursuant  to  a  proviso  contained  in  the 
lease,  to  pay  the  rent  to  him.  This  not  having 
been  done,  C.  brought  an  action  against  R.  on 
the  covenant  to  pay  rent  and  to  enforce  a  re- 
served right  of  re-entry  and  the  executor  was 
admitted  to  defend  this  action.  Shortly  before 
this  the  executor  had  instituted  an  action  to 
administer  his  testator's  estate,  and  enquiries 
had  been  directed  in  the  Chancery  Division  as 
to  the  encumbrances  on  the  estate.  An  order 
having  been  made  at  chambers  and  aiBrmed 
by  a  Divisional  Court  that  the  action  for  rent 
and  re-entry  should  be  stayed  until  the  ad- 
ministration action  was  concluded,  C.  appealed : 
— Held,  reversing  the  decision  of  the  Divisional 
Conrt,  that  the  order  could  not  be  sustained, 
that  although  the  executor  was  the  plaintiff 
in  the  administration  action,  and  the  defend- 
ant in  the  action  by  C,  still  that  C.  not 
being  a  party  to  the  adm>nistration  action, 
ought  not  to  be  restrained  from  puieutng  all 
the  remedies  reserved  to  him  nnder  the 
mortgage,  and  that  he  was  entitled  to  proceed 
with  his  action.     CrouAe  v.  BusseU  (App.),  76 

Stock  "ExcauxaK— -purchase  and  sale  of  shares: 
contract  betvoeea  broker  and  principal :  "  time 
bargaiiu  "  :  wagering  contract] — Where  a  spe- 
culator employs  a  broker  on  the  Stock  Exchange 
to  effect  salps  and  purchases  of  stock  according 
to  the  rules  of  the  Stock  Exchange  for  delivery 
on  a  futnre  day,  with  the  intention  that  he 
shall  not  be  called  upon  actually  to  deliver  or 
accept  such  stock  as  msy  be  sold  or  purchased, 
but  only  to  pay  or  receive,  as  the  case  may  be, 
the  difference  between  the  price  of  the  stock 
at  the  day  of  the  sale  and  the  price  on  the  day 
named  for  delivery,  the  contract  between  the 
speculator  and  the  broker  is  not  a  "contract 
by  way  of  gaming  or  wagering,"  within  the 
meaning  of  8  &  0  Vict.  c.  109.  s.  18.— 
Grizewood  v.  Blane  (11  Com.  B.  Rep.  538 ;  s.  c. 
21  Law  J.  Eep.  C.P.  46)  expUined.  Thacker 
v.  Hardy,  Same  v.  Hardy,  Same  v.  Wheat  ley 
(App.),  289 

Stowaoi.    See  Bill  of  Lading. 

Taxatiox  of  Costs — notes  of  evidence :  copy  of 
shorthand  writer's  &anscript] — The  cost  of 
copies  of  a  shorthand  writer's  notes  of  the  evi- 


dence supplied  to  counsel  from  day  to  day  in 
the  course  of  a  reference  will  not  be  allowed  on 
taxation,  although  there  was  only  one  counsel 
engaged.  Wells  v.  Mitcham  and  WinMedon 
Gaslight  Co.,  75 


of  interlocutory  proceedings :   pomer  to  alter 

judgment] — E.  having  been  joined  as  a  third 
party  in  an  action  appealed  against  the  order 
joining  him,  and  his  appeal  was  dismissed  with 
costs.  At  the  trial  he  obtained  judfpnent  dis- 
missing him  from  the  action,  with  costs 
against  the  party  who  obtained  the  order  join- 
itog  him,  and  on  appeal  that  judgment  was 
affirmed  with  costs.  On  taxation  the  Master 
refhsed  to  ollowR  his  costs  of  the  interlocutory 
proceedings  by  which  he  was  joined  as  a  party 
to  the  action.  Un  an  application  to  the  Court 
of  Appeal  for  £.'s  costs  of  the  interloentory 
proceedings, — Held,  that  the  Court  of  Appeal 
had  no  power  to  alter  the  judgment  they  nad 
delivered  on  the  appeal  from  the  interlocutory 
proceedings,  so  as  to  give  £.  his  costs ;  nor  to 
vary  their  final  judgment  in  the  action.  Bey 
non  V.  Godden  (App.),  80 

TiMB.    See  Imprisonment. 

Tou. — Pier  Act :  exhibition  of  tolls  on  a  board. 
Gregson  v.  Potter  (M.C.  68),  387 

Tbbspass — tttian  authority:  street  testing  in: 
meaning <if  "to  vest":  power  to  let  pasturage: 
pritaie  road] — Plaintiff  was  lessee,  under  a 
local  board,  the  urban  authority,  of  the  right 
of  pasturage  over  the  herbage  at  the  side  of  a 
public  road  which  was  a  "  street  "  within  the 
meaning  of  the  Public  Health  Act,  1876,  and 
which,  therefore,  by  section  149  "  vested  in  and 
was  under  the  control  of"  the  local  board.  Ha 
WHS  also  lessee  to  the  same  extent  of  the  herbage 
at  the  side  of  a  private  road,  within  the  district 
of  the  board,  and  he  turned  out  his  cattle  to 
graze  on  both  roads.  Defendant  turned  out  his 
cattle  on  the  same  roods  without  any  right  to 
do  so: — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  47  Law  J.  Rep.  Q.B. 
446),  that  plaintiff  conld  maintain  an  action 
against  defendant  for  depasturing  the  public 
road,  inasmuch  as  that  road  "  vested "  in  the 
local  board,  which  thereby  acquired  such  a  pro- 
perty in  the  soil  of  the  road  as  was  necessary 
for  the  purpose  of  exercising  the'  powers  over 
the  road  given  by  the  statute,  and  which  there- 
fore could  give  plaintiff  a  title  to  the  pas- 
turage ;  but  that  he  could  not  do  so  with  re- 
spect to  the  private  road,  for  the  local  board 
could  not  give  him  any  title  to  the  pasturage, 
and  he  had  no  such  possession  as  enabled 
him  to  maintain  an  action  against  defendant 
for  interfering  with  his  enjoyment  of  tha 
pasturage  on  that  road.  Coverdale  v.  OoW- 
ton  (App.),  128 
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^—  Hunter  in  pursuit  of  fox :  noxious  animal : 
assault:  game.  Paul  and  another  t.  Sumrner- 
hayu  (M.C.  33),  145 

TaoTBB.    See  Oonrersion. 

Vbitdob  and  Pdbchaseb — agretmatt  for  sale  of 
land:  contract  contained  m  more  than  one 
document :  connectitm  of  documents  by  referenee : 
statute  o//roiKfa]— The  plaintiff  signed  the  fol- 
lowing memoiandnm — I  agree  to  purchase  the 
three  plots  of  land  in  B.  Street,  E.,  for  810/., 
and  to  pay  as  a  deposit  and  in  part  payment 

.  of  the  purchase-money,  Zll,  Toe  defendant 
signed  and  gave  to  the  plaintiff  the  following 
receipt — ^Eeceired  of  O.  L.  812.  as  a  deposit  on 
the  pnrchase  of  three  plots  of  land  at  H.  Held, 
that  the  two  documents  sufficiently  referred  to 
one  another  to  constitute  a  memoraadnm  of  the 
contract  within  section  4  of  the  Statute  of 
Fiands.    Long  t.  Millar  (App.),  696 

-^— sale  of  land:  "out-goings"  to  be  paid  by 
vendor  till  completion :  charge  for  pating 
under  local  improvemeni  ac<] — By  the  Man- 
chester General  Improvement  Act,  18S1,  the 
Town  Council  were  empowered  to  order  streets 
to  be  sewered  and  paved  by  the  owners  of  the 
acQoining  houses,  and  in  case  of  default  by 
such  owners  to  do  the  work  themselves,  and  to 
chai^  the  respective  owners  with  their  pro- 
portionate part  of  the  expenses  thereof,  to  be 
recoverable  by  action  of  debt ;  and  by  way  of 
additional  remedy  the  Council  were  empowered 
to  require  payment  of  any  such  charges  irom 
the  person  who  should  then  or  at  any  time 
thereafter  occupy  any  such  houses,  &c.,  and  to 
levy  the  same  by  distress  from  time  to  time, 
to  the  extent  of  the  rent  dne  from  the  occu- 
pier to  the  owner : — Held,  that  a  charge  made 
upon  the  owner  of  houses  under  the  above  sec- 
tions was  an  "outgoing"  from  the  premises 
within  the  meaning  of  a  contract  between  the 
vendor  and  pnrchaser  of  such  houses,  which 
provided  that  "  all  rents,  rates,  taxes  and  out- 
goings should  be  received  and  discharged  by 
the  vendor  up  to  the  time  of  completion." 
Midgley  andEdmondton  v.  Coppock  (App.),  674 

'^—  tale  of  good* :  monthly  deliveries :  stipula- 
tion t»  amtract  as  to  suspension  of  ddiveriet : 
right  to  rescind] — The  plaintiffs,  merchants  at 
Bilbao,  contracted  to  supply  the  defendants  in 
England  with  80,000  tons  of  ore  at  a  certain 
price  per  ton,  including  freight  and  insurance. 
By  the  terms  of  the  contract  deliveries  were  to 
be  made  at  the  rate  of  from  800  to  1,300  tons 
per  month,  provided  that  tonnage  could  be  pro- 
cured by  the  plaintiffs  at  or  under  a  certain 
rate;  it  was  also  provided  that  no  responsi- 
bilities should  attach  to  the  plaintiffs  for  fail- 
ing to  deliver  any  portion  of  the  ore  through 
ctrenmstances  beyond  their  control.  The  de- 
liveiy  of  a  portion  of  the  ore  was  delayed 
Vol.  48.— Q,B,,  CJ.  &  ExcH.,  Index. 


beyond  the  time  agreed  upon  by  the  parties, 
owing  to  freights  being  above  the  limit,  while 
another  portion  could  not  be  delivered  in  time, 
owing  to  warlike  operations  around  Bilbao : — 
Held,  that  the  plaintifis  were  entitled  to  deliver 
any  quantities  of  the  ore  which  they  had  with- 
held  while  freights  were  above  the  limit,  but 
not  those  which  the^  were  prevented  from 
delivering  by  vis  major.  De  Oleaga  ^  Co.  v. 
The  West  Cumberland  Iron  and  Steel  Co.  (Lim.), 
753 
Fbb  Cdbiam. — The  limit  of  time  within  which  the 
quantities  so  withheld  must  be  delivered  is  a 
reasonable  time,  having  regard  to  the  contem- 
plated duration  of  the  contract.    Ibid. 


'  See  IncloBure. 


Vbstbt — regulation  of  business  at :  authority  to 
fix  hour  for  holding] — The  authority  to  deter- 
mine the  hour  at  which  a  vestry  meeting  shall 
be  summoned  is  vested  in  the  same  person  or 
persons  in  whom  is  the  authority  to  summon ; 
and  that,  by  58  Geo.  3.  c  69,  is  in  the  vicar 
and  churchwardens,  one  or  both.  It  is  not, 
therefore,  competent  to  the  inhabitants  in 
vestry  assembled  to  regulate  the  hour  at  which 
subsequent  meetings  (other  than  an  adjourn- 
ment of  the  present  one)  shall  be  held ;  and  the 
vicar,  as  the  summoning  authority,  cannot  be 
compelled  to  give  notice  of  a  resolution  that 
future  meetings  shall  be  held  at  a  particular 
hour.  2^  <^ieen  v.  The  Vicar  and  Church- 
vxardens  of  Tottenham,  407 


Watbb — Supply  of  water  to  houses :  supply  after 
water  had  oeen  stopped  for  arrears  of  water- 
rate.  The  Compare  of  the  Proprietors  of  the 
Shi^jvdd  Watenoorke  v.  Wilkinson.  The  soTne  v. 
Corbidge  (M.O.  146),  737 

Will — qf  realty  before  the  wills  act:  revocation 
by  obliteration:  statute  of  frauds] — Testator, 
who  died  in  1836,  by  a  duly  executed  will  de- 
vised realty  to  "  Elizabeth  Eley  her  heirs  and 
assigns  for  ever."  He  afterwards  obhterated 
the  words  "  Eley  her  heirs  and  assigns  for  ever," 
and re-WTote  the  word  "Eley"  : — ^«/c{ (affirm- 
ing tiie  decision  of  the  Court  of  Appeal,  45  Law 
J.  Bep.  Exch.  427,  which  reversed  the  judg- 
ment of  the  Exchequer  Division)  that  the  ob- 
literation was  a  revocation  of  a  "  dause"  within 
the  meaning  of  the  6th  section  of  the  Statute 
of  I'rauds,  and  that  the  devisee  took  a  life  es- 
tate only.     Siointon  v.  Bailey  (H.L.),  57 

Per  Easl  Caikns. — In  a  gift  to  A.  B.,  his  heirs  and 
assigns,  the  words  "  his  heirs  anil  assigns  "  do 
not  merely  qualify  the  gift  to  A.  B.,  but  import 
an  actual  gift  to  the  persons  so  described.   Ibid. 

Per  LoKD  PmoANCK.—  Bevocation  in  the  Statute 
of  Frauds  means  revocation  of  words,  and  may 
operate  to  enlarge  as  well  as  to  rescind  a  ^it. 
Ibid, 
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perpeiuUff :  gift  to  a  mechanie^  iiwtUiUion]      "  Leaoehold  interest,  85 

A  gift  ta  a  building  fund  of  a  mechanics' 

institution  established  and  maintained  by  sub- „  j^ntenance  of  prisoner,"  436 

scriptions  of  its  membprs  to  provide  them  -with 
a  library,  reading-room,  lectures  and  the  like, 

and  capable  of  dissolution  only  by  nine-tenths      "  Money  received,   32 

of  the  members  present  at  a  general  meeting. 

Is  a  gift  tending  to  perpetuity  and  void.    In      ..  j^i^gj,^  running  days,"  686 


.  re  LMon  ;  ex  parte  Peake,  360 

WoBDs— "  Any  Defence,  370 

"Authority,"  113 

"  Cargo  to  be  discharged  with  all  despatch, 

according  to  the  Custom  of  the  Port,"  353 

"  Clause,"  57 

"  Dwelling-house,"  437 

<■  It  shall  be  lawful,"  609 


-     "Not  negotiable,"  829 

"  One  calendar  month,"  695 

"  Person,"  387 

"  Purson  aggrieved,"  29     . 

"  Per  vessel  or  vessels,"  492 

"  To  be  cancelled,"  670 

"Vest,"  128 
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